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AUBAJIA— (1  Ifiner)  12;  (1  Stow.)  18;  (2  Stow.)  19,  20;  (3  Stow.)  20,  21; 

(1  Stow,  h  P.)  21;  (1,  2,  3  Stow,  k  P.)  23;  (4, 6  Stow,  ft  P.)  24;  (5  Stow. 

ft  P.,  and  1  POrtor)  26;  (1, 2  Porter)  27;  (3, 4  Porter)  29;  (4, 5, 6  Porter) 

30;  (6»  7  Porter)  31;  (8,  9  Porter)  33;  (1)  34,  35;  (2,  3)  36;  (3,  4)  37 

(4,  6)  39;  («,  7)  41;  (7,  8)  42;  (9,  10)  44;  (11,  12)  46;  (13.  14.  15)  48 

(16, 16)  50;  (17t  18)  52;  (18, 19)  54;  (20, 21)  56;  (22, 23)  58;  (24, 25)  60 

(28,  27)  62;  (15,  16)  6a 
A«iiiaA«-(l.  2)  33;  (2)  35;  (3)  36;  (4)  37,  38;  (6)  39,  41;  (6)  42;  (7,  8) 

44,  46;  (8.  9)  47;  (9,  10)  50;  (10.  11)  52;  (11,  12)  54;  (12,  13)  56;  (13, 

14)  58;  (14,  15)  60. 
Gauiorkia— (1)  52,  54;  (2)  56;  (3)  58;  (4)  60;  (5)  63. 
OnnmncOT— (Kirby,  and  1,  2  Root)  1;  (1,2  Day)  2;  (3  Day)  3;  (4  Day)  4; 

(5  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  13;  (6)  16;  (7)  18;  (8)  20; 

(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30.  31;  (13)  33;  (13.  14)  35; 

(14)  36;  (15)  38^  39;  (16)  41;  (17. 18)  44;  (18)  46;  (19)  48;  (19,  20)  50; 

(20)  52;  (21)  54;  (21.  22)  56;  (22)  58;  (23)  60;  (23,  24)  63. 
DiLAWABB— (1  Harr.)  23.  25,  26.  27;   (2  Harr.)  29.  30.  31,  33;  (4  Harr.) 

42,  44;  (5  Harr.)  48,  60;  (1  Boost)  6a 
Florida— (1)  44,  46;  (2)  48.  50;  (3)  52;  (4)  54,  56;  (5)  58;  (6)  63. 
OiOROiA— (1 T.  U.  P.  Charlton)  4;  (1)  44;  (2. 3)  46;  (4, 5)  48;  (6,  7)  50;  (8.  9) 

52;  (9,  10)  54;  (11,  12)  56;  (12,  13.  14)  58;  (15,  16)  60;  (17. 18, 19)  63. 
Iujiioia~<Breew)  2;  (1  Soam.)  25,  26,  27,  28,  29,  30.  32,  33;  (2  Scam.) 

33^  35;   (3  Soam.)  36;   (3.  4  Soam.)  38;  (4  Scam.)  39;   (1  Qilm.)  41; 

(20i]m.)43;  (3Gilm.)44;  (4QiIm.)46;  (5Gilm.)48,  50;  (11)50;  (11, 

12)52;  (12.13)54;  (13,14)56;  (14,15)58;  (15)60;  (16)61;  (16.17)63. 
Il»U2CA— (1  BUuskf.)  12;  (2  Blackf. )  18,  20.  21;  3  Blackf.  25, 26;  (4  Blackf.) 

28^  29,  30,  32;  (5  Blaokf.)  3^  33,  35,  36;  (6  Blaokl.)  36,  38,  39; 

(7  Blaokl)  39,  41,  43;  (8  Blackf.)  44,  46;  (1)  48,  50;  (2)  52;  (2,    )  54; 

(3)  56;  (4)  58;  (5,  6)  61;  (6,  7)  6a 
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8  SCHEDULB. 

IowA-(Morrb)  39,  41,  43;  (1  G.  Greene)  46^  48^  50;  (2  O.  Gfene)  82^ 
(3  G.  Greene)  54,  56;  (4  G.  Greene)  81;  (1, 2)  63. 

Kjdituckt~{1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  E.  Mareh.,  and  UtL  SeL  Gaa.)  12; 
(3  A.  K.  Mareh.,  and  1,  2  litt)  13;  (3,  4  Litt)  14;  (1,  2  Mon.,  and  5 
litt)  15;  (3,  4  Moo.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  6' J.  J.'  Maislk)  20r  (^  6  J.  J^  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dan*)  28;  (4  Dana)  29; 
(6  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  M<m.) 
85;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  B. 
Mon.)  41;  (5,  6  B.  M6n.)  48;  (6  B.  Mon.)  44",  (7  B.  Mon.)  45ji  (7,  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12  B.  Mon.)  54;  (13  B.  Mon.)  56;  (14  B.  Mon.)  58;  (14,  15  B.  Mon.)  61; 
(16,  16  K  Mon.)  63. 

LonniLira--(l,  2,  3  Mirt.)  S;  (3^  4  Mart)  6;  (5,. 6, 7  Matt)  12;  (8,  9, 10, 11, 
12Mftrt.)  18;  (1,  2  Mart,  N:  8.)  14;  (3  Mart,  N.  S.)  15^  (4,  5  Mart, 
N.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart.,  N.  S.)  19, 
20;  (1, 2)  20;  (2,  3)  22;  (3.  4)  23;  (6,  6)  25;  (6, 7)  26;  (8)  28;  (9, 10)  29; 
(11)  30;  (12)32;  (13,  14)  33;  (16^  16)  35;  (17,  18,  19f  36;  (1  Bob.)  3% 
(1,  2,  3  Rob.)  38;  (4,  5,  6  Bob.)  39;  (6,  7,  a,  9  Rob.)  41;  (10,  11, 
12  Bob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(6  Ann.)  52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
A]nL)63. 

MiXKsHI  GreenL)  10;  (2  GieenL)  11;  (3  QreenL)  14;  (4  GreenL)  16; 
(6  GreenL)  17;  (6  GreenL)  19;  (6,  7  GreenL)  20;  (7,  8  GreenL)  22;  (8,  9 
GreenL)  28;  (10  Me.)  28;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,.  31; 
(16)  32;  (16,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)  38;  (22,  23) 
39;  (23,  24)  41;  (25)  48;  (26)  45;  (26,  27)  46;  (28^  .29)  48>  (29^  30^  31) 
50;  (31,  32)  52;  (32,  33)  54;  (34,  35)  56;  (35,  36, 37)  58;  (37)  59;  (38)  61; 
(39,  40)  63. 

MABTI.AVD— (1»  2, 3,  4  H.  ft  M.)  1;  (1  H.ftJ.)2s  (2H.ftJ.)3;  (3H.ftJ.) 
5,  6;  (4  H.  ft  J.)  7;  (5  H.  ft  J.)  9;  (6  H.  ft  J.)  14;  (7  H.  ft  J.)  L8;  (1  BL 
Ch.)17,18;  (lH.ftG.)ia;  (1,  2  Gill  ft  J.)  19;  (2  iffl.  Ch.,  and  2, 3  a 
ft  J.)  20;  (3  BL  Ch.,  and  3  G.  ft  J.)  22;  (4|  5G.  ft  J.)  23;  (5,  6  G.  ft  J.) 
25;  (6,  7  a  ft  J.)  26;  (7  G.  ft.  J.)  28;  (8  a  ft  J.)  29;  (9  G.  ft  J.)  31; 
(10  G.  ft  J.)  32;  (11  G.  ft  J.)  33,  35,  37;  (12  G.  ft  J.)  38;  (1  GiU)  39; 
(2  Gill)  41;  (3  Gill)  48;  (4  Gill)  45;  (5,  ft  GiU)  46;  (6,  7  GiU)  40;  (8  GUI) 
50;  (9  GiU)  52;  (1)  54;  (2,  3)  56;  (4,  5)  59;  (5,  6,  7)  61;  (8)  68. 

MmAOHUSinBHQoiBcy)  1;  (1)  2;  (2,  3,  4)  3;  (5, 6)  4;  (7, 8)  5;  (9, 10, 11)  6; 
(12, 13, 14)  7;  (15,  16)  8;  (17)  9;  (1  Pick.)  U;  (2  Piok.)  13;  (3  Pick.)  15; 
(4, 5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Piok.)  19;  (9, 10  Piok.)  20;  (11, 12 
Hok.)  22;  (12,  13  Pick.)  24;  (13,  14,  16  Pick.)  25;  (15,  16  Pick.)  26; 
(16, 17  Piok.)  28;  (18  Pick.)  29;  (19  Piok.)  31;  (20  Pi<?k.)  32;  (22  Pick.) 
33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met)  35;  (2,  3  Met)  87;  (3,  4,  6 
Met)  38;  (5,  6^  7  Met  39;  (7,  8  Met)  41;  (9,  10  Met)  43;  (11, 12.Met) 
45;  (12,  13  Met)  46;  (1,  2  Cnah.)48;  (3,  4Ca8h.)  50;  (6  Gush.)  51;  (5, 
6  Gush.)  52;  (6  Cash.)  53;  (7,  8  Oush.)  54;  (9  Gosh.)  55,  57;  (10  Gush.) 
57;  (11,  12  Chish.)  59;  (1,  2  Gny)  61;  (8  Gray)  63;  (4  Gfagr)  64. 
liMBiaAV— (1  I>cmg.)  40, 41;  (2  Dong.)  48,  48,47:  (1)  48^  51,  98;  (2>  55. 

57;  (2, 3)  59;  (3)  61;  (3)  64. 
MI1INBB0EA-<1)  55;  61. 
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K^-(Walker)  12;  (1  How:)  26^  28^  29, 31;  (2SowO  82;  (S,  4 How.) 
349  (4, 5  Hoir.)  35;  (5  How.)  37;  (6  How.)  3^  (7  How.,  ud  1 8.  ft^  M.) 
40;  (2,  S&  AiM.)  4L;  (4^  5  S.  &  M.)  43>  (5,  6,  7  S.  ft  M.)  46;  (8,  9  8. 
&  IC)  47;  (9, 14  8.  ft  M.)  48;  (11  S.  ft  UJ)  49;  (12, 13  8.  ft  B£)  n;  (13, 
14  8.  ftJi.)  53;  (23)  55i  97;  (24,  25)  59;  (2S,  23)  59;  (27,  28)  61;  (28, 

29,  say  64. 

IfwoDuHl)^  1«;  (2)  22;  (3)22^  23^  25,  28;  (4)  28^  29,  31;  (5)  31,  32; 

(6)  34,.  35;.(7)  37,  38;  (3)  48,  41;  (9)  43;  (9,  10)  49:  (10,  11)  47;  (11, 
12)  49;  (12)  51;  (13)  53;  (14,  15)  55$  (16»  16»  17)  57;  (17,  18,  19)  59; 
(19,  20)  61;  (20,  21,  22)  64. 

Niw  HAMiaHIBBtHl)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  23,  29,  26; 

(7)  26^  28;  (8)  28,  29, 31;  (9)  31»  32f  (10)  34;  (11)  39;  (12)  37;  (13>38; 
(13,  14)  49;  (15»  16)41;  (16,  17)  43;  (18)  45;  47;  (19)  49;  (19,  20)  51; 
(21,  22)  58;  (22,  23»  24>  55;  (24,  25»  28)  57;  (26^  27,  28)  59;  (28, 
29)  61;  (30,  31,  32)  64. 

Iter  JxBvr— (C<»«)  ^;  (1  B^)  ^  (2  Pen.)  4;  (1  8outik)  7;  (2  8onth.)  8; 
(1  Halslk.)  10;  (2  Hatet.)  U;  (3  Halsk)  14;  (4  HiOrt;)  17;  (5  Habt.)  18; 
(6  HalBk)  19^  20;  (1  Sul,  7  Hdsi.)  21;  (1  Or.,  1  8aK,  7  Hidst.)  22; 
(1  Su:,  1  Or.)  23i  (1, 2Qr.)  29;  (2  Gr.)  27;  (30r.)  28^  29;  (2  Or.  Ch.) 
2^  (1  Hair.,  3  Or.  Ch.)  31;  (1  Harr.,  1  Or.  Gh.)  32;  (2  Harr.,  1  Or.  Ch.) 
34;  (1  Or.  Ch.,  2,  3  Harr;)  39;  (3  Ha»r.)  37';  (3  Or.  Oh.,  1  8pene6r,  3  ft 
4  Hav.)  38;  (1  Speoosr,  3  G>.  Ch.)  40;  (3 Or.  Cb.)  41;  (1  8peiioer,  3  Or. 
Ch.,  1  Halit.  Ch.)  43;  (1  Spencer,  1  Habl.  Ch.)  45;  (1  Zab.,  2  Halst. 
Ch.)  47;  (2  Zab.,  3  HalaH  Ch.)  51;  (2, 3  Zab.)  93;  (3  Zab.,  4  Halat.  Ch.) 
99;  (3  Zab;,  1  Stook.  Ch.)  97;  (4  Zab.,  1  8toek.  Ch.)  99;  (4  Zab.)  61; 
(4 Zab.,  1  Dutch.,  1, 2,  3  Stock..  Ch;)  64. 

Niw  YtSK-^i,  2  Johna.  Caa.)  1;  (3  Jahm.  Oaa.,  1,  2  Cai  Caa.,  1,  2,  3  Cai.) 
2;  (1,  2, 3  Johns.)  3;  (4,5  Johns.)  4;  (6,  7,  8  Johns.)  5;  (9, 10, 11  Johns.) 
6;  (12, 13,  14  Johns.,  1,  2.  Johns.  Ch.)  7;  (16^  16,  17  Johns.,  3,  4  Johns. 
Ghk)  8$  (18  Johns.,  5  Johns.  Ob.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20  ' 
Johns., 7  Johns.  Ch.)  11;  (1  Cow.)  13;  (Hop.  Ch.,  and  2  Cow.)  14;  (3,  4, 
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GASES 

ur  vam 

SDPEEME  JUDICIAL  COUBT 


ov 


HASaA^OHUSBTTS. 


OOMMONWEAI/IIH  V.  HaBWOOD. 

[4  Om^T,  41.} 

OcunrxuiA9xoir  ov  Miir  Hxld  Outbidb  (at  Alueobd  Hotm  ov  Ill-vam^ 
and  immediately  alter  coming  out  of  it,  bat  not  in  the  preeenoe  of  the 
defendant,  or  any  of  the  inmaiee,  oonoecning  what  had  tiJcea  plaoe  in  the 
hooae,  ie  not  admieaible  on  the  trial  of  an  iadietment  for  keeping  a  honae 
oliU- 


iKDioiimT  for  keeping  a  house  of  iU-fame.  Upon  the  trial,  a 
witDMB  for  the  proeeoution  testified  that  he  watched  the  house 
one  night  and  saw  several  men  come  out  ct  it,  who  immediately 
afterwards  conYersed  outside  the  house,  but  neither  the  defend- 
ant nor  any  of  the  inmates  of  the  house  were  present.  The 
defendant  objected  to  the  admission  of  this  conversation,  but  the 
court  overruled  the  objection  and  admitted  the  conversation,  so 
&r  as  it  tended  to  show  the  character  of  the  visitors  at  the  house. 
The  vntneiss  then  gave  the  convocation,  in  which  one  of  the  men 
spoke  of  his  intercourse  with  the  inmates  of  the  house.  The 
defendant  excepted  to  this  ruling. 

G.  T.  Arthur f  for  the  defendant. 

J.  H.  OUfford,  aUomey  general,  for  the  commonwealth. 

By  Comrr.  The  conversation  given  in  evidence  took  jdaoe 
oat  of  the  house,  and  not  within  the  presenoe-or  knowledge  of 
the'  defendant,  or  of  any  of  his  family.  He  cannot,  therefore, 
be  held  responaible  for  it.  Improper  conduct  or  conversation 
ostsideof  the  house  has  no  legal  tendency  to  show  that  there  had 
been  aaysudiooaduet  or  oonveivation  within  its  walla    Tbeeo»- 
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Tersation  was  so  purely  rea  inier  aUos,  and  the  admission  of  such 
evidence  would  be  so  dangerous,  that  the  court  axe  of  opinion 
that  it  should  not  have  been  admitted. 
Exceptions  sustained. 

Dbolaratiomb  of  Thibd  Psbsohs,  ADuaaROsuTT  or,  aoaihsv  Vaxft  vo 
AonoK. — ^They  should  be  made  in  party's  presence,  and  nnder  oiroomatanoes 
snch  as  to  call  for  a  reply:  BrtUnard  ▼.  Bu/ck,  60  Am.  Dec.  201;  X|fo»  ▼.  BaB' 
ing,  48  Id.  122;  Oomnumweakk  ▼.  JTenn^,  46  Id.  672;  Podgett  t.  Lawrence^ 
40  Id.  282,  and  oases  oited  in  the  notes;  see  (kieman  ▼.  FratUr^  53  Id.  727; 
or  the  relation  of  agency  or  some  other  privity  should  exist  between  them: 
WiOioLm  y.  YTiJUaiiMon,  46  Id.  484;  KiOmm  ▼.  RiMt,  66  Id.  328»  and  cases 
cited  in  the  note  828;  O&apnMm  y.  TwUsheUt  58  Id.  778,  and  cases  dted  in 
the  notss  thereto;  or  they  ilioold  be  part  of  the  rt»  geskB:  CfUberi  t.  OUbert^ 
68  Id.  268;  JS^avaB  y.  Farmen'  etc.  Bank,  47  Id.  86;  Tenney  v.  JE^mhu,  40  Id. 
194;  Lu$h  v.  MeDaiM,  57  Id.  566;  WaUer  v.  Oernant,  53  Id.  481;  Oti»  y. 
Thom^  58  Id.  803.  A  oonyersation  BhoMj  after  the  birth  of  a  child,  between 
the  mother  of  the  defendant  and  the  physician  who  attended  the  defendant 
dnring  her  confinement,  as  ta  the  means  by  which  the  physician  was  to  ob- 
tain his  fee,  dnring  which  the  defendant  remains  silent,  is  not  admissible 
against  the  defendant  on  an  indictment  of  her  and  her  co-defendant  for  living 
together  in  fornication:  Lcmmm  v.  State,  56  Id.  182.  The  principal  case  is 
cited  to  the  point  that  in  an  indictment  for  keeping  disorderly  house,  evi* 
dence  is  not  admissible  of  what  was  said  and  done  by  distoxbers  of  the 
peace  in  the  highway  at  a  considerable  distance  from  the  house,  and  not  in 
the  presence  of  the  defendant  or  any  of  his  family:  CommontoeaUh  y.  Davei^ 
port,  2  Allen,  301.  "The  character  of  the  women  in  the  hoase,  and  the 
character  of  their  oonyersation  in  the  honse,  were  direct  and  pertanent  evi* 
dence  of  the  character  of  the  honse.  All  this  evidence  related  to  what  took 
place  within  the  honse;  which  distingnishes  this  case  from  that  el  Oammm^ 
wealth  y.  Hmnoaod,  4  Gray,  41:"  ComnumweaUh  v.  KiabaH  7  Id.  830. 


Kblly  v.  Bebob. 

[A  (3iBAX,  88.] 

JvwnoE  or  Pxaob  is  Liabli  ik  Damaoes  to  Fbbsok  Abbssibd  oh  Wailbajh 

issued  nnder  nnconstitntional  statute. 
AvT  Depabtmkmt  ov  OovEBHif snt  Bzgbbdiho  Lmm  ov  m  OoHsmv- 

noHAL  PowBB  acts  wholly  withont  authority,  and  can  confer  no  anthoi^ 

ity  upon  others. 

AonoN  of  tort  against  William  L.  Bemis,  a  jostioe  of  the 
peace,  for  issuing  a  mtttmua  nnder  statute  of  1865,  o.  822,  see. 
14,  upon  which  John  Kelly,  the  plaintiff,  was  arrested,  and  com* 
pelled  to  pay  the  fine  and  costs  therein  mentioned  in  order  to 
obtain  his  discharge.  The  defendant  contended  that  as  tha 
statute  purported  to  giye  him  juzisdiction  of  the  complaint 
against  the  plaintiff,  he  was  not  liable  if  his  proceedings  were 
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in  conformance  with  the  statute,  notwithstanding  the  section 
mentioned  was  unconstitutional.  The  court  ruled  the  statute 
unconstitutional,  and  held  the  defendant  liable  to  this  action. 
Yerdict  for  the  plaintiff,  and  the  defendant  excepted. 

B.  A.  OJugpman  and  0.  L.  Ladd,  for  the  defendant. 

O.  M.  Steams^  for  the  plaintiff. 

By  Court,  Bioelow,  J.  The  defendant  in  the  present  case 
seeks  to  justify  the  tort  charged  in  the  declaration,  hj  proof 
fliai  he  acted  as  a  magistrate  in  the  performance  of  certain 
duties  under  statute  of  18629  c.  822,  sec.  14.  But  that  section  of 
the  statute  has  been  adjudged  to  be  unconstitutional  and  Toid: 
Fisher  y.  McGirr,  1  Gray,  1  [61  Am.  Dec.  881].  It  therefore 
conferred  no  authority  or  jurisdiction  upon  magistrates.  Un- 
der a  gOYcmment  of  limited  and  defined  powers,  where,  by  the 
proTisions  of  the  organic  law,  the  rights  and  duties  of  the 
seYeial  departments  of  the  goyemment  are  carefully  distributed 
and  restricted,  if  any  one  of  them  exceeds  the  limits  of  its  con- 
stitutional power,  it  acts  wholly  without  authorify  itself,  and 
can  confer  no  authority  upon  others.  The  defendant  could 
deriye  no  power  or  jurisdiction  from  a  yoid  statute.  He  there- 
fore acted  without  any  jurisdiction;  and  upon  familiar  and  well- 
settled  principles  is  liable  in  this  action:  Maker  y.  MsGHrr, 
mipra;  Piper  y.  Pearmm,  2  Gray,  120  [61  Am.  Dec.  438];  Olarbe 
y.  ifi^,  Id.  410  [61  Am.  Dec.  470]. 

Exceptions  oyerruled. 

Liabujtt  vob  Aois  Doitb  uvdxb  UNOOsmTi  utional  Scatotb. — Of  nn- 
oonatitiitioiial  ttaiatet.  Judge  Cooley  says:  "When  a  itatate  is  adjadged  to 
be  uBOonstitntiona],  it  is  aa  if  it  had  never  been.  Rights  cannot  be  bnilt  np 
finder  it;  contraoto  which  depend  upon  it  for  their  consideration  are  void; 
it  oonstitntes  a  protection  to  no  one  who  has  acted  under  it,  and  no  one  can 
be  punished  for  having  refused  obedience  to  it  before  the  decision  was  made; 
snd  what  is  true  of  an  act  void  in  toto  is  true  also  as  to  any  part  of  an  act 
which  is  found  to  be  unconstitutional,  and  which,  consequently,  is  to  be  re- 
garded as  having  never,  at  any  time,  been  possessed  of  any  legal  force:" 
Cooky's  Const.  Um.  188.  Many  of  the  decisions  assert  the  general  rule 
that  an  unconstitntional  statute  affords  justification  or  protection  to  no 
one:  Atirom  v.  Hammond^  3  McLean,  107;  WooiUey  v.  Commercial  Bank, 
6  Id.  142;  Osbom  v.  Bank  of  UnUed  8taU$,  9  Wheat  738,  868;  Sumner 
V.  Btder,  60  Ind.  841;  Sly  v.  Thompetm,  3  A  K.  Marsh.  70;  Fieker  v. 
McQirr,  1  Qimy,  1;  S.  C,  61  Am.  Deo.  381;  Meagher  v.  Stwreif  Co.,  6  Kev. 
244;  Chmpbdl  v.  Sherman,  35  Wis.  103;  but  see,  contra,  Sesawne  v.  BoUt,  34 
Tex.  334;  Menke  v.  McCord,  55  Iowa,  378;  and  dictum  in  Siaie  v.  McNaUy, 
34  Me.  210;  a  0.,  56  Am.  Deo.  650,  653. 

TjAWfTjirr  or  Judicial  Otviobbs. — Judges  of  courts  of  superior  or  general 
jsrisdiotion  an  never  liable  in  civil  actions  for  any  act  done  in  their  judicial 
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mjffuUf,  mnm  llKN|§k  th*  aiot  be  in  ezoMtol  thdr  jnrMtatinB,  egeapt^  per»> 
hiQit  wheiaan.aol.iii  exoeaa  of  jnriadietion  ia  done  malioionaly  or  oocniptly: 
Borden  ▼.  State,  54  Am.  Deo.  217,  229;  Tate$  v.  Lansing,  6  Id.  290,  and  note 
80S-9(Xf.  This  is  an  ancient,  weU-aettled,  and  familiar  principle,  baaed  npon 
evident  necem^  and  pnblie  polioy,  and  will  certainly  protect  anob  judicial 
offioera  from  liability  for  judicial  acta  done  nnder  anthority  of  nnconatitn- 
tional  atatntea.    The  qneation,  howerer,  baa  neyer  been  raised. 

The  caae  of  judicial  officera  of  inferior  or  limited  jvriadiedon  ia  (flffiarant. 
They  are  civilly  liable  whenever  they  act  in  exoeaa  of  their  jnriadietian:  Bot' 
dim  y.  ^aU,  54  Am.  Dec  217;  Piper  v.  Pearwn,  61  Id.  438,  and  note  441, 
4AS;  Claarht  w  Mayt,  Id.  470,  and  note  473.  When  a  coort  of  inferior  jnria- 
dietiott  iaanea  pnoceaa  in  esoaaa  of  ita  anthority^  ita  jndge  and  the  party  aft' 
whoaa  inatanee  he  acted  are  treapaaaera  with  respect  to  all  acta  dome  in  exe» 
eution  thereof:  Fither  v.  McOtrr,  Id.  881;  Barhdoo  v.  BaandaU,  82  Id.  46; 
C¥wmpUm  t.  Newman,  46  Id.  251;  eee  AbboU  v.  KmbaU,  47  Id.  708;  Daiff  v. 
Shag^  94'Id.  509;  MVkry.  Qrke,  44  Id.  271;  general  liability  of  jostice  of 
peace:  Seat  Baiieg^  v.  Wiggm,  60  Id.  650;  M^ler  v.  (Triee,  44  Id.  271,  and 
oasBB  citedJn  tiia  notea;  liability  of  magiatratea  and  officera  for  falae  impriaon^ 
ment:  See  note  to  MUchdL  t.  Stale,  54  Id.  263-268.  Therefore  where  hia 
juriadiction  faila  becanae  of  the  onconatitotionality  of  the  atatate  under  which 
he  aeta^  hia  act  i»  nnaatiioriaed  and  tortiona;  and  where  he  iaanea  proceaa 
nnder  aueh  a  atatnte^  he^  aa  well  aa  the  officer  executing  the  proeeea^  will  be 
liable  in  damagea,  an  when  ha  iaanea  proceaa  in  exoeaa  of  hia  jnriadictioa. 
Thia  ia  the  rule  of  the  principal  case.  It  ia  cited  argwendo  aa  anthority  to 
tiiis  ^ect  in  Barker  v.  SteUon,  7  Gray,  54;  and  the  aame  rule  ia  maintained 
in  Ely  v.  Thompeon,  3  A.  E.  Maialu  70.  In  Henhe  v.  McOard,  55  Iowa» 
378r  tlia- courts  inflneneed  undoubtedly  by  the  ae  verity  of  thia  rule,  refused 
ioadopt  it,  and.  held  that  a  joatioe  of  the  peace  who  eufDiced  an  ordinanee 
which  waa:Void  for  want  of  poww  in  the  city  to  enact  it  oonld  not  be  held 
liable  therefor  in  a  civil  action;  and  a  ministerial  officer  who  aided  in  the  en- 
forcement of  auch  ordinance,  acting  under  a  warrant  iasned  by  the  justice, 
regular  upon  its  face,  was  protected  thereby.  In  delivering  the  c^nnion  of 
the  court,  it  was  said,  per  Day,  J. :  "In  KtUy  ▼.  Bemie,  4  Gray,  83,  it  was 
faald  that  a  joatiaa  of.  the  peace  who  iaaued  a  warrant  under  an  unoonstitn- 
tianallasrwuuiiliabla  in  damagea  to  the  peraon  arreated  thereon.  Thia  ia  the 
only  caae  whioh.we  have  found  that  goea  to  thia  extreme  length,  and  the  doc- 
trine, notwithatawiing.  the  learning  and  abiUty  of  the  court  by  which  it  waa 
pDononnoed,  doea^  not  meet  our  approvaL  When  the  information  waa  pre- 
aanted  to  the  juattee  in  this  caae,  all  the  mattera  pertaining  to  hia  ri^t  ta 
iiane  a  wanant  were  properly  brought  within  hia  juriadiotion.  He  waa 
called  upon  to  exeroiae  judicial  powers.  If  the  ordinance  waa  yalid,  it  waa 
faiadnty  to  iaanea  warrant  A  refusal  to  do  so  would  be  a  diaregard  of  the 
Obligations  imposed  npon  him  by  his  office.  He  could  justify  his  refusal  only 
upon  the  ground  that  the  ordinance  was  invalid.  He  waa  thua  called  upon 
te  paaa  jwdioiaMy  upon  the  validity  of  the  ordinance.  In  making  thia  deter> 
■nination,  he.  acted  atriotly  within  hia  juriadiction.  An  enoneona  deciaion 
nponthe  aubject  iaa^mera  mistake  in  judgment,  forwhioh  heon^t  not  to  be 
lield  reaponsiblet.'* 

Bnt  it  ia  tiuBiVery  miatake  of  a  magiitiato  in  aamniaiiiiim  the  limita  of 
bia  juriadictioa.  that  makea  him  liable  in  any  caae  for  an  act  in  exoeaa  of 
Ilia  juriadiction.  If  the  magiatrate  ia  to  be  relieved  from  his  liability  in 
tidareq^eet^  the  iaaua  ahonld  be  aquarely  met,  aa  it  haa  been  in  Texaa,  and 
Mtadmie.  i^^y^***'  ii«<MM>MtTt*!tiiy"y^  atatntea  made  an  eKoeptioii  to  the  opaaa- 
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Hon  of  "fha  goHnil  principle.  Tbe  dooiaioii  was  iwpocfii^  •inliiiilwi'hfl  dfll- 
^nv,  iNit  it  WKB  lidd  "fiukt  iihey  were  protootod  by  tiwmeoBBtitotiaml  stefcirto 
mfil  it  wm  adjvdgod  Toid;  uid  that  untfl  iiict  iine  it  liad  Oe  foree^ada 
dhat  of  ]«ir,  ad  far  mm  to  prateot  mi^  offioen  obeying  ifti  midrtm,  mad 
•iho  to  ptotuet  individaaki  wkooe  rights  were  iiwroWed  -under  sodi  vtatste. 
Tlie  obedienee  of  cituens  to  mich  a  vtstote,  it  was  aaid,  woidd-not  be«llowBd 
te  prejndiee  Hieir  rigfata:  Setmtma  ▼.  BoUs,  94  Tex.  886. 

Li  Vmm Slgke  ▼.  Trempmkam <«e.  Jm.  Oo.,  89  Wk.900,  &  0.,M  Am.  Bop. 
6Dy  ft  atetnte  antboriaed  aetiona  in  wiiich  tiie  judge  waa  interealiBd  or  prejn. 
dioad  to  be  triad,  by  oonsent  of  the  partiea,  before  a  ooonaelor  of  the  ooort. 
Am  iiua  atatate  waa  nnconatitational,  a  peraon  aaanining  to  act  nnder  it  waa 
held  to  be  not  even  a  |ndge  d€^ocU>f  and  hia  jodgnent  waa  abadhitBly  Toid« 

Leabeutt  gv  HnnsTKBXAL  OivzoEBS.— The  officser  who  ezeentea  prooeaa 
iaaned  under  nnconatitational  atatntea,  aa  he  aetB  withont  anthority,  ia  a  trea- 
paaaer,  and  liable  aa  anch  to  peraoDa  injured  thereby :  IMer  t.  MeOirr,  1  Oray» 
1;  S.  C,  61  Ant.  Dee.  881;  Ely  ▼.  7%omp0on,  3  A.  K.  Mar8h.70;  CampbeU  t. 
Shenmm,  35  Wia.  103;  Stunner  ▼.  Beder,  50  Ind.  841;  aee  note  to  Savaeool  v. 
Bowgritom,  21  Am.  Dec  190;  eonitra:  Henhe  ▼.  MeCcrd^  55  Iowa,  378,  which 
holds  the  magiatrate  aa  well  aa  the  officer  free  from  liability,  on  tiie  gronnda 
stated  above:  SeatmmM  v.  Botts^  34  Tex.  335,  which  declarea  the  statute  to  be 
a  protection  until  it  ia  adjudged  void.  A  didvm  in  State  r,  MeNtiUy^  34 
He.  210,  8.  C,  56  Am.  Deo.  650,  653,  is  that  '*  it  was  no  part  of  the  offioer'a 
duty  to  eaamiine  into  and  decide  upon  the  oonatitutionality  or  oonatruotion  of 
the  atatuie  which  authcrijBed  his  warrant.  It  ia  sufficient,  where  the  magis- 
trate haa  juriadiotion  of  the  subject-matter,  if  the  prooeaa  is  regular  on  ita 
face,  and  doea  not  diacloae  want  of  jnriadiction.'*  Bat  the  magistrate  must 
have  junsdiction  of  the  aubject-niatter,  in  order  that  the  executive  officer 
may  be  justified  by  piuteas  regular  on  its  face:  See  note  to  Savaeool  v.  Bough- 
ton^  21  Am.  Dec.  190-209;  Clarbe  ▼.  May,  61  Id.  470,  and  note  473;  Ftaher  v» 
MeOijTt  Id.  381,  and  caaes  cited  in  the  note  409.  The  cases  that  hold  the 
miniaterial  officer  liable  for  acta  done  under  authority  of  an  unoonstitntional 
ilatate  make  no  distinction  founded  on  the  question  whether  his  process 
imuea  from  a  court  of  general  or  limited  jurisdiction.  But  in  either  case,  the 
court  would  not  have  jurisdiction  of  the  aubject-matter,  though  the  judge  of 
Itie  ooort  of  general  jurisdiction  would  not  be  liable  for  the  issuance  of  the 
prooeaa.  The  case  of  Sumner  v.  Beeler,  50  Ind.  341,  waa  an  action  to  recover 
damagea  for  an  iUegal  arrest,  impriaonment,  and  proaecution,  whereby  the 
plaintiff  waa  fined  on  the  charge  of  being  found  dnmk.  Thia  was  done  under  an 
unoonstitntional  atatnte,  previously  so  declared.  It  was  held  that  the  defend- 
ants were  liable.  **  Ministerial  officers  and  other  persons  are  liable  for  acta 
done  under  an  act  of  the  legislature  which  is  uncooatitutional  and  void.  AU 
persons  are  presumed  to  know  the  law,  and  if  they  act  under  an  unconstitu- 
tional enactment  of  the  legislature,  they  do  so  at  their  peril,  and  must  take 
the  oonsequenoe."  In  Oampbeil  v.  Sherman,  35  Wis.  103,  it  in  held  that  aa 
■n  act  of  a  atate  legialatnre  cannot  create  a  maritime  Uen,  nor  confer  upon  a 
state  court  juriadiotion  to  enforee  such  a  lien  by  a  proceeding  againat  the 
vessel,  a  warrant  oommanding  the  aheriff  to  perform  an  act  which  if  done 
without  anthority  would  be  a  treapasa,  that  is,  to  aeize  and  aaf ely  keep  a 
»1,  will  not  protect  the  officer,  but  he  will  be  liable  to  the  owner  of  the 


However,  a  miniaterial  offioer  charged  by  atatute  with  an  abaolute  and  oer> 
tun  dnty,  in  the  performance  of  which  a  peraon  haa  a  apedal  intereat,  la 
liaUa  to  aa  aetion  if  he  rafruna  to  perform  it,  and  he  ia  not  relieved  from  tiie 
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eoofleqiieiioes  of  hia  disobedianoe  because  it  ia  prompted  by  ma  honett  belief 
on  hiB  put  that  the  statate  is  QnoonstitationaL  And  the  damages  in  saoh  an 
action  aro  the  whole  amoont  wbioh  the  plaintiff  has  been  nnable  to  obtain  by 
reason  of  the  officer's  refusal  to  perform  his  daty:  Clark  t.  MUier,  54  N.  Y* 
528;  see  Hover  t.  Barkhoqf,  44  Id.  113.  So  in  People  ▼.  Saiomm^  54  SL  39, 
40,  it  is  said  that  a  ministerial  officer  cannot  be  allowed  to  deoide  upon  ths 
Talidity  of  a  law,  and  thns  exempt  himself  from  responsibility  for  disobedi- 
ence to  the  oommand  of  a  peremptory  mandoimu.  It  is  the  dnty  of  a  min- 
isterial officer  to  obey  an  act  of  the  legislature  directing  his  action,  not  to 
question  or  deoide  upon  its  validity.  If,  however,  the  statute  had  been  ia 
fact  Yoid,  it  is  presumed  that  it  Would  not  have  been  binding  upon  the  officer, 
that  he  would  not  have  been  obliged  to  obey  it,  and  that  he  would  have  been 
permitted  to  protect  himself  from  personal  liability  for  acting  under  it  by 
refusing  to  obey  it:  See  Gooley's  Const.  lim.  188,  note. 

De  Facto  Court  or  Office  may  he  Created  by  UeonatUnUioiuU  5fttf«te.— Where 
a  court  or  office  is  established  by  a  legislative  act  apparently  valid,  and  the 
court  has  gone  into  operation,  or  the  office  is  filled  and  eocercised  under  the 
act,  it  is  a  de  facto  court  or  office,  and  its  legality  cannot  be  called  in  question 
collaterally,  or  except  in  a  direct  proceeding  by  the  state  for  state  purposes: 
Burt  V.  Winona  etc.  R.  B,  Co.,  23  Am.  Law  Bev.,  N.  S.,  534;  ComnumweaUh 
V.  MeCombe,  56  Pa.  St.  436;  Meagher  v.  Storey  Co.,  5  Nev.  244;  see  State  t. 
WUUama,  17  Bep.  432.  But  see  Van  Slyhe  v.  Trempealeau  etc  Im.  Co.,  39 
Wis.  390;  S.  C,  20  Am.  Bep.  50.  An  act  provided  for  the  appointment  by 
the  governor  of  all  county  officers  in  a  certain  county,  except  certain  offioera 
theroin  specified,  and  these  appointees  wero  to  hold  office  until  their  snooea- 
sors  wero  elected  and  qualified:  it  was  held  that,  assuming  that  such  a  sus- 
pension of  the  right  of  the  people  of  the  county  to  elect  their  own  officers 
was  invalid,  and  that  the  appointments  made  by  the  governor  wero  invalid, 
the  offices  wero  nevertheless  properly  created,  and  exirted  de  juret  and  that 
persons  appointed  thereto,  having  enterod  upon  the  duties  of  such  offices, 
wero  officers  de  facto,  whose  official  action  could  not  be  questioned  collater- 
ally: Chicago  etc  B*y  Co.  v.  Langlade  County,  56  Wis.  614.  An  officer  who 
performed  services  under  an  unconstitutional  act  could  not  recover  any  com- 
pensation, but  such  services  wero  gratuitous,  for  the  right  to  the  salary  or 
compensation  of  an  office  depends  upon  the  title  to  the  office:  Meagher  v. 
Storey  Co.,  5  Nev.  244;  see  Stratton  v.  Oulton,  28  CaL  44.  One  may  be 
convicted  of  assault  and  batteiy  upon  a  de  facto  officer,  although  if  the 
officer  himself  '*  wero  suing  to  rocover  damages  for  the  assault,  it  would 
probably  be  a  good  answer  to  the  action  that  he  waa  not  a  legal  officer,  but  a 
wrong-doer  who  might  be  rosisted: "  People  v.  Hopeon,  1  Denio,  574,  579. 
De  facto  officers,  who  are,  etc. :  See  note  to  IJildreth  v.  Mclntire,  19  Am. 
Dec.  63-69;  Burle  v.  BUioU,  42  Id.  142;  Plymouth  v.  Painter,  44  Id.  574; 
St,  Louie  Co,  Ct.  v.  Sparks,  45  Id.  355;  Hagner  v.  Hayberger,  42  Id.  220; 
Bean  v.  Thompeon,  49  Id.  154;  Farmers'  etc  Bank  v.  Cketier,  44  Id.  318,  and 
cases  cited  in  the  notes. 

Liability  of  Pabtibs  Pbocubino  Issuakcb  of  Wbit  undbb  IJnoomsti- 
TUTiONAL  Statutb. — The  parties  who  procure  the  issuance  of  a  warrant  ia 
compliance  with  an  unconstitutional  statute,  and  its  execution  by  a  sheriff 
aro  trespassers:  Merrit  v.  City  cf  St.  Paul,  11  Minn,  223;  see  Crumpion  v. 
Neuman,  46  Am.  Dec.  251;  Fisher  v.  McOirr,  61  Id.  381.  But  in  Barker  v. 
Stetson,  7  Gray,  53,  it  was  held  that  making  a  complaint  to  a  magistrate  does 
not  render  the-oomplainant  liable  in  trespass  for  the  acts  done  under  the 
warrant  Issued  thereon  by  the  magistrate  under  an  unoonstitatioiial  atstatei 
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tiuMigh  the  magiiinte  vtnild  ha»T»  been  ItaUe.  The  mors  makiiig  of  the 
•omplahit  doM  not  render  snoha  penon  liable,  though  had  he  done  wo  mali- 
•ODsly,  and  withoat  probehle  caaM»  he  would  hive  been  liable  in  another 
lonn  of  action. 

IsrjuKonoH  or  Aoxs  undkb  Unooitbtitutzonal  Siatutb — ^Taxatzom  ahd 
Tax  SaIiU. — A  void  etatote  can  eflford  no  protection  to  thoee  who  execate 
it;  and  when  there  ia  no  adeqnate  remedy  at  law,  snoh  penona  may  be  enjoined 
from  acting  theraonderx  OAom  ▼.  Bank  (/  U.  8,,  9  Wheat.  738,  888;  ^aCroia 
T.  Hammomd^  3  McLean,  107;  WooUey  t.  Oomnureial  Bank^  6  Id.  142.  A 
ade  vnder  an  nncoiiatitntional  atatate  waa  enjoined  in  Strong  v.  DanU^  6 
Lid.  348.  But  in  DetnAi  ▼.  Martm^  34  Mioh.  170,  it  ia  held  that  aa  one  ia 
preanmed  to  know  that  a  atatate  ia  nnconatitntional  (in  thia  oaae  it  had  been 
previooaly  ao  dedared),  he  ia  not  jnatifled  in  paying  a  tax  on  realty  under  it, 
and  if  he  doea  ao,  he  cannot  recover  the  amoon^  for  a  aele  nnder  anthority  of 
aneh  a  atatate  woald  not  create  a  doad  on  hia  title,  which  alone  woold  joatif  y 
him  in  paying  aach  a  tax.  In  WoolUty  v.  Commercial  Bank^  6  McLean,  142, 
a  tax  law  having  been  deelared  ancoD*titatioDal,  it  afforded  no  joatifioation  to 
tiie  pablio  officer  whoae  daty  onder  the  law  waa  to  collect  the  tax,  and  no 
ether  adeqnate  remedy  exiating,  he  waa  enjoined  from  ao  doing.  In  Aiirom 
V.  Hammomdf  8  Id.  107,  however,  the  complainant  aooght  an  injonction 
againat  a  tax  officer  to  prevent  the  collection  of  a  tax,  bat  the  court  held 
that  it  had  no  joriadiction  of  the  bill,  on  the  ground  that  there  waa  an  ade- 
q[Date  remedy  at  law  againat  the  tax  officer  ahould  he  proceed  in  an  unaathor- 


Bmor  OF  Judicial  Dioision  that  Statuts  is  CoKSRTUTioirAL,  Ovxb- 
svLDio  Pbiyioub  Gontrabt  DsczsiON.—Thia  qneation  aroee  in  Pierce  v. 
Pierce^  46  Ind.  86,  and  it  waa  there  decided  that  when  a  atatate  haa  been 
held  onoonatitational  by  the  aupreme  court  it  ia  inoperative  while  auch 
deeiaion  ia  maintained;  but  a  later  deciaion  auataining  each  atatate  givea  it 
vitality  from  the  time  of  ita  enactment,  and  it  ia  bo  to  be  treated  aa  having 
been  oonatitational  from  the  beginning.  The  act  in  qneation  waa,  however, 
a  atatate  preacribing  the  division  of  the  property  of  an  intestate,  and  an 
inteatate'a  property  waa  held  to  deaoend  according  to  the  provisiona  of  thia 
act,  though  at  one  time  aince  ita  paaaage  it  had  been  declared  unconatitntionaL 
The  effect  of  auch  a  rule  upon  the  liability  for  acta  done  nnder  the  atatate  ii 
not  involved  in  that  oaae,  but  certaiply  no  liability  would  exiat  after  the  sob- 
laqaent  jndicial  determination  in  favor  of  ita  validity,  if  the  rule  of  the 
Indiana  decision  ht  to  be  extended  to  thia  caae.  Ita  effect  upon  actions  com- 
MMDoed,  jndgmenta  rendered  therein,  and  recoveriea  had  thereon  before  the 
atatate  ia  revived  and  validitated,  and  while  the  decidon  of  the  supreme 
eoort  against  ita  validity  atill  remaina  unimpeaohed,  ii  a  qneation  more 
involved,  and  aomewhat  more  difficult  of  aolution. 

Bkpabtmxkt  or  GovnuniKHT  Excsxdino  Constitutional  Powxbs  Acts 
WITHOUT  AuTHOBiTT:  See  Dtamett,  Petiiicner,  54  Am.  Dec  602;  ffatMi§  v. 
Ocventor,  33  Id.  546;  llkaiflor  v.  Porter^  40  Id.  274;  JBrvhu^s  Appeai,  55  Id. 
499;  Sharplem  efo.  v.  Mayor  qf  PhUaddpKia,  59  Id.  759,  and  caaea  cited  in 
the  note. 

Thb  principal  oass  is  oitid  to  the  pmnt  that  the  magistrate  and  officer  are 
Bable  for  acta  done  under  a  warrant  iaaned  under  an  unconatitutional  atatute: 
Barlnr  v.  Stetaon^  7  Gray,  54;  that  auch  a  atatute  ia  no  joatifloation  to  those 
acting  nnder  it:  JTcrril  v.  OliyofSL  Patd,  11  Minn.  232. 


M  AI3BO  V.  Jaquixh.  [MiMk 

Albbo  v.  Jaquete. 

Bbbtamt  vovLiabiji  to  Filijow-sxbtaxt  iob  DAMAon  reMiltfBf  from  Ui 

B«|^ignoe  in  ths  oommoii  «aipk^jiB«it. 
BiiwmjiTmi>m«  07  Mux  u  not  Lzablb  io  BafpLom  VHSsmr  vob  Dam- 

▲oiB  eMued  bjhia  ne^igsnoe  in  the  maaacaMeiiiof  thaAppMntasthoMof. 

Aoiiov  of  tort  agaiiiBt  the  saperinteDdesit  of  the  ootton  and 
woolen  mill  of  the  Ag^awam  Oanal  Gompanj,  to  leoorer  damages 
for  injuries  reoeiyed  from  the  escape  of  gas,  caused  bj  the  negli- 
gence of  the  defendant  in  the  management  of  the  apparatos  need 
in  lighting  the  miU.  The  plaintiff  was  at  the  time  in  the  sasr 
plojment  of  the  company.  The  defendant  demmzved  to  the 
dedaration,  on  the  ground  that  it  stated  no  cause  of  action. 

H.  Vose^  for  the  defendant. 

O.  A.  Winch/esUr^  for  the  plaintiff. 

By  Court,  MBRBioir,  J.  The  injuzy  to  the  plaintiff,  for  whiok 
she  seeks  redress  in  this  action,  is  alleged  to  haye  been  occa- 
sioned by  the  negligence,  carelessness,  and  unsTrillfnlness  of  the 
defendant  in  the  performance  of  his  duties  in  the  service  of  the 
Agawam  Oanal  Company,  the  common  employer  of  both.  In  a 
former  suit  prosecuted  by  her  against  the  company,  it  was  deter- 
mined that  she  was  not  entitled,  upon  the  facts  set  fortli  in  the 
declaration  in  her  present  action,  to  recorer  of  them  compensa- 
tion for  the  damages  resulting  to  her  from  the  negligence  and 
carelessness  of  another  of  their  servants:  Albro  t.  Agawam  Canal 
Company f  6  Gush.  75.  It  is  therefore  apparent  that  unless  the 
present  action  can  be  maintained,  she  is  wholly  without  remedy 
for  an  admitted  injury.  This  consideration  has  been  strongly 
urged  upon  our  attention  in  her  behalf.  And  it  is  undoubtedly 
of  sufficient  importance  to  induce  a  high  degree  of  caution  in 
examining  the  legal  grounds  of  the  defense  which  is  taken  to 
the  present  action;  although  a  decision  that  another  party  is 
not  liable  does  not  necessarily  show  the  responsibilily  of  the  de- 
fendant. For  it  may  often  happen  that  losses  may  be  sustained 
for  which  the  suffering  party  can  look  to  no  other  person  for 
recompense  or  indemnity. 

An  i^nt  or  servant  is  always  responsible  to  his  principal  or 
employer  for  the  negligent  or  unfaithful  performance  of  his 
dn^,  where  loss  or  damage  results  from  it.  But  in  reference  to 
third  persons,  there  is  a  qualification  of  his  liability.  There 
is  a  well-established   distinction   between  non-feasance  and 
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WBfaaaaBAe.  Ab  to  the  tarmar,  which  is  merely  negligenee  or 
emLaBSDmrn  in  the  perfoxmanoe  of  Antj,  the  rMpoadbiliij  to 
the  principal  uriees  from  some  express  or  implied  obligation 
between  partieiilar  psities  standing  in  priyitjof  law  or  contnwl 
with  each  other.  In  sach  ease  the  responsibility  is  eommensn* 
tats  with  the  obligation  assumed.  Bat  this  is  the  extent  and 
Hmitatioii  of  his  liability.  He  is  not  boond  to  answer  for  such 
fiolaiion  of  duty  or  obligation,  except  to  those  to  whom  he  has 
become  directly  bound  or  answecable  for  his  conduct:  Stozy  on 
Agency,  sec.  809. 

This  pEiBciple,  iq[>plied  to  the  facts  stated  in  the  dedanition,  is 
dscasiTe  against  the  right  of  theplainti£r  to  maintain  her  present 
action.  No  misfeasance  or  positive  act  of  wrong  is  charged  or 
imputed  to  the  defendant.  The  whole  ground  of  complaint 
against  him  is  that,  having  the  care  and  superintendence  of  the 
appaiatas  and  fixtures  used  in  the  mill  of  the  Agawam  Canal 
Oompany  for  the  purpose  of  generating,  containing,  and  burning 
inflammable  gas,  he  was  negligent,  oarelese,  and  unsldllful  in 
the  management  of  them.  His  obligation  to  be  faithful  and 
diHgent  in  this  particular  resulted  either  from  an  express  con- 
tract with  his  principal,  or  is  to  be  implied  from  the  nature  and 
diaxaeter  of  the  service  in  which  he  was  engaged.  And  because 
this  is  the  sole  origin  and  foundation  of  his  duty,  he  is  respon- 
sible only  to  the  party  to  whom  it  was  due  for  the  injurious  con- 
sequences of  neglecting  it.  It  is  not  pretended  that  he  had 
entered  into  any  stipnlation,  or  made  any  positiye  engagement, 
with  the  plaintiff,  in  relation  to  the  servioe  which  he  had  agreed 
to  render  to  their  common  employer.  She  therefore  can  have 
no  legal  right  to  complain  of  his  carelessness  or  unfaithfulness; 
for  he  had  made  himself  by  no  act  or  contract  accountable  to 
her. 

Miany  of  the  considerations  of  justice  and  policy  which  led  to 
Hie  adoption  of  the  general  rule,  now  perfectly  wdl  established, 
that  a  party  who  employs  scTcral  persons  in  ihe  conduct  of  some 
con^non  enterprise  or  undertaking  is  not  responsible  to  any  one 
of  them  for  the  injurious  consequences  of  the  mere  negligence 
or  carelessnese  of  the  others,  in  the  performance  of  their  re- 
spectiTe  duties,  haTC  an  equal  significancy  and  force,  when  ap- 
plied to  actions  brought  for  like  causes  by  one  servant  against 
another.  In  the  latter  as  in  the  former  case,  they  are  presumed 
to  understand  and  appreciate  the  ordinary  risk  and  peril  inci- 
dent to  the  service  in  which  they  are  to  be  employed,  and  to 
piedioate  the  compensation  they  are  to  receive,  in  some  measure. 
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Qpnn  the  extent  of  the  hazard  they  assume.  The  knowledge 
that  no  legal  redress  is  afforded  for  damages  occasioned  by  the 
inattention  or  unfaithfulness  of  other  laborers  engaged  in  the 
same  common  work  will  natoially  induce  each  one  to  be  not 
only  a  strict  observer  of  the  conduct  of  others,  but  to  be  more 
prudent  and  careful  himself,  and  thus  by  increased  vigilance  to 
promote  the  welfare  and  safely  of  all:  FanoeU  y.  Bo8k>n  A  Wor- 
cester R.  R.  Co.,  4  Met.  49  [88  Am.  Dec.  839];  King  t.  Bo^an  A 
Worcester  R.  R.  Co.,  9  Cush.  112. 

But  a  more  obvious  and  decisive  objection  to  the  maintenance  of 
such  actions  between  these  parties  is  derived  from  a  consideration 
of  the  nature  of  the  obligation  assumed,  and  the  direct  accountabil- 
ity of  the  servant  to  his  employer  for  its  breach.  As  the  duty  to 
exercise  a  fit  and  appropriate  degree  of  care  and  skill  results  bom 
their  express  or  implied  stipulations  with  each  other,  the  ques- 
tion whether  the  contract  they  have  entered  into  has  been  &ith- 
fully  performed  belongs  to  the  parties  who  made  it,  and  by 
whom,  therefore,  it  is  to  be  definitely  settled.  Their  settlement  of 
it,  or  if  they  have  made  it  the  subject  of  litigation,  the  judgment 
rendered  in  the  suit  between  them,  must  be  final  and  conclusive. 
It  is  in  the  latter  case  res  adjudicaJta,  and  the  same  question  of 
negligence  is  not  open  to  further  inquiry,  nor  to  be  made  again 
the  subject  of  legal  investigation.  "  By  permitting  the  action," 
said  Lord  Abinger  in  the  case  of  Winterbottom  v.  Wright,  10  Mee. 
&  W.  115,  which  was  not  dissimilar  to  the  present,  '*  we  should 
be  working  this  injustice,  that,  after  the  defendant  had  done 
everything  to  the  satisfacti6n  of  his  employer,  and  after  all 
matters  between  them  had  been  adjusted  and  all  accounts  set- 
tled on  the  footing  of  their  contract,  we  should  subject  them  to 
be  ripped  open." 

Demurrer  sustained. 


SsavANT*8  LiABiuTT  TO  FsLLOW-sxRVANT  lOB  NiouoxNCB.— The  prin- 
cipal case  for  a  long  time  settled  the  law  in  MassachoBetts  that  a  servant 
is  not  liable  for  his  negligence  to  a  fellow-servant.  It  has  been  lately  over- 
ruled, and  the  contrary  doctrine  established:  Osborne  v.  Morgan,  130  Mass. 
102.  The  only  anthority  to  be  found  to  the  same  efifect  with  the  principal 
case  is  a  diOum  of  Pollock,  C.  B.,  in  SouthcoU  v.  Stanley,  1  H.  &  N.  247, 
though  doubt  is  thrown  upon  the  real  existence  of  this  dictum  by  Qray. 
C.  J.,  in  Otbomt  ▼.  Morgan,  eupra.  Many  text- writers  have  taken  excep- 
tion to  the  doctrine  of  the  principal  case.  Thus  in  Shearman  k  Redfield  on 
Negligence,  sec.  112,  speaking  of  the  liability  of  servants  to  third  persons, 
it  is  said:  '*  No  man  increases  or  diminishes  his  obligations  to  strangers  by 
becoming  an  agent;  but  i^  in  the  coarse  of  his  agency,  he  comes  in  contact 
with  the  person  or  property  of  a  stranger,  he  is  liable  for  any  injury  he  may 
do  to  either  by  his  negligence  in  respect  to  duties  imposed  by  law  upon  him 
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in  oomfnon  whli  all  othor  men.  •  •  •  j^d  although  tha  oonftmy  doo* 
triiM  ia  aatabliahad  in  Maaaaohaaetta»  wa  are  aatUfied  that  the  wti(fiki  of  lea* 
aon  and  anthoritj  ia  in  faTor  of  holding  a  Mnrant  liable  to  hla  faUow-aerraata 
for  iignriea  aaSared  by  them  through  hia  penonal  negligenoe.  Serranta  do 
not  neoeaaarily  or  oommonly  make  any  bargain  with  each  other,  ezpreaa  or 
implied,  for  exemption  from  each  liability;  and  if  it  is  true  that  they  con- 
■der  the  riak  in  fixing  their  wagea,  the  implied  contract  thna  enterad  into  ia 
not  made  for  the  benefit  of  the  other  servanta,  nor  have  the  latter  any  inteiw 
art  in  it."  So  in  Story  on  Agency,  aeo.  463  d,  note,  grave  donbt  la  ex- 
proaaed  reapecting  the  reaaoning  of  tiie  principal  caae.  So  alao  in  Dioay  on 
Pkrtiea,  465,  note;  Bigelow'a  Leading  OMoa  on  Torti^  710l 

The  principal  caae  waa  overmled  in  Oiborne  y.  Mcfyan^  190  Miai.  102,  per 
Gray,  G.  J.,  with  the  eoncorranoe  of  all  the  Jndgea  preaent.  The  ooort  said: 
"  The  principal  reaaon  aangned  [for  the  dedaion  in  the  principal  caae]  waa 
that  no  miafeaaance  or  poaitive  act  of  wrong  waa  charged,  and  that  for  non- 
feaaanoe,  which  waa  merely  n^ligenoe  in  the  performance  of  a  daty  ariaing 
from  aome  expresa  or  implied  oontraot  with  hla  principal  or  employer,  an 
agent  or  aervant  waa  reaponaible  to  him  only,  and  not  toany  third  peraon.  It 
ia  often  aaid  in  the  hooka  that  an  agent  ia  reiqponaible  to  third  peraona  for  mia- 
feaaance only,  and  not  for  non-feaaanoe.  And  it  ia  donbUeaa  tme  that  if  an 
agent  never  doea  anything  towarda  carrying  ont  hia  contract  with  hia  princi- 
pal, hnt  wholly  omita  and  neglecta  to  do  ao,  the  principal  ia  the  only  peraon 
who  can  maintain  any  action  againat  him  for  the  non-f eaaance.  Bat  if  the 
agent  once  actually  nndertakea  and  entera  upon  the  exeontion  of  a  partionlar 
work,  it  ia  hia  da^  to  nae  reaaonable  care  in  the  manner  of  execnting  it,  ao 
aa  not  to  oanae  any  injury  to  third  peraona  which  may  be  the  natural  conae> 
qnenoe  of  hia  acta;  and  he  cannot,  by  abandoning  ita  execution  midway  and 
leaving  thinga  in  a  dangerona  condition,  exempt  liimaelf  from  liability  to  any 
peraon  who  anffera  injury  by  reaaon  of  hia  having  ao  left  them  without  propet 
aafegnatda.  Thia  ia  not  non-f  eaaance,  or  doing  nothing,  but  it  ia  miafeaaance, 
doing  improperly:  Ulpian  in  Dig.  9,  2,  27,  9;  Poraont  v.  WhuheU,  6  Coah. 
£92;  Bdl  v.  Jo$9dpn^  3  Gray,  309;  NoweU  v.  Wright,  3  Allen,  166;  Homer 
V.  Leuarenee,  37  N.  J.  L.  40.  Negligence  and  unakillfulneea  in  the  manage- 
ment of  infiammable'gaa,  by  reaaon  of  which  it  eacapea  and  cauaea  injury,  can 
no  mora  be  oonaidered  aa  mere  non-feaaance,  within  the  meaning  of  the  rule 
railed  on,  than  negligence  in  the  control  of  fire,  aa  in  the  caae  in  the  Pandecta; 
or  of  water,  aa  in  BeU  v.  Joeeelyn;  or  of  a  draw-bridge,  aa  in  Nowdl  v.  Wright; 
or  of  domeatio  animala,  aa  in  Pareona  v.  WhuheU,  and  in  the  caae  in  New 
Jeraey.  *  *  *  It  waa  further  auggeated  in  AJbro  v.  JaquUh,  that 
many  of  the  conaiderationa  of  juatice  and  poli<sy  which  led  to  the  adoption  of 
the  rule  that  a  maater  ia  not  reaponaible  to  one  of  hiaaervanta  for  the  inju- 
riona  oonaequencea  of  the  negligence  of  the  othera  were  equally  applicable  to 
aetiona  brought  for  like  cauaea  by  one  aervant  againat  another.  The  only 
auch  conaiderationa  apedfied  were  that  the  aervant  in  either  caae  ia  preaumed 
to  undentand  and  appreciate  the  ordinary  riak  and  peril  incident  to  the 
aervioe^  and  to  predicate  hia  compenaation,  in  aome  meaaure,  upon  the  extent 
of  the  haaaxd  he  aaaumea;  and  that '  the  knowledge  that  no  legal  redreas  is 
afforded  for  damagea  occaaioned  by  the  inattention  or  unfaithfulneaa  of  other 
laborera  engaged  in  the  aame  common  work  will  naturally  induce  each  one 
to  be  not  only  a  atriot  obaerver  of  the  conduct  of  othera,  but  to  be  more  pru- 
dent and  oaraful  himaelf,  and  thua  by  increaaed  vigilance  to  promote  the  wel- 
fare and  aafety  of  alL'  The  caaea  cited  in  aupport  of  theae  auggeationa  were 
AnoeK  V.  Boeton  ds  WorceJiter  R,  R,  Co.,  4  Met  49,  and  King  v.  Boston  A  Wor. 
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R,JL€k,,9  Oiiflh.  112,  eaofa  of  which  was  an  aotioD  hy  a  aervmnt  agaiiui 
tiie  maatar;  and  it  is  hard  to  aee  the  force  of  the  anggeatioiia  ma  applied  to  aa 
action  by  one  aervant  against  another  aerrant.  Bren  the  master  is  not  exempt 
from  liability  to  hia  aenrants  for  his  own  negligence;  and  the  aerranta  maka 
DO  contract  with,  and  reoeiTe  no  compenaation  from,  eaofa  other.  It  may  well 
be  doubted  whether  a  knowledge  on  the  part  of  the  servants  that  they  ware 
in  no  event  to  be  responsible  in  damagea  to  one  another  woold  tend  to  make 
eadi  more  carefol  and  prudent  himseH"  The  court  then  adverts  to  the 
only  other  authority  to  the  same  e£foet  as  the  principal  case,  namely,  the  die- 
turn  of  Chief  Bazon  Pollodk  in  Sovtheoie  t.  Stanieff,  1  H.  &  N.  247,  tiirowa 
doubt  upon  its  authenticity  by  showing  its  aboence  from  the  report  of  tiw 
same  case  in  25  L.  J.,  N.  8.,  Exdi.  840,  which  also  oontaina  a  dktmn^  attri- 
buted to  Banm  Alderson,  which  tends  in  a  oontrary  direction,  and  conolndeai 
"  The  responsiUlity  of  one  servant  for  aa  injury  oansed  by  his  own  n^ligenoe 
to  a  fellow-servant  waa  admitted  in  two  considered  judgments  of  the  same 
eourt,  the  one  delivered  by  Banm  Alderson  four  months  before  the  deoision  in 
Southeote  v.  Staniey,  and  the  other  by  Baron  BramweU  eight  months  after- 
wards: VTi^siiettv.fba;,  llExoh.882,830;  Dtffffr.MtdkmdS^y^lU.k'N.TIS^ 
781.  It  haa  since  been  olearly  asserted  by  barons  Pollock  and  Huddlestooi 
Smmson  v.  Nor^-eaatem  JTy,  L.  R.,  3  Exch.,  341,  343;  and  it  haa  bees 
affirmed  by  direct  adjudication  in  Scotland,  in  Indiana,  and  in 


WriglU  v.  RmOmrgh,  2  Ot  of  Seas.  Gas.,  3d  series,  748;  Bwd»  v.  Harbou,  SB 
Ind.  121 ;  Binds  v.  Overaeier,  06  Ind.  647:  OrigUhs  v.  Woifiram,  22  Minn.  185.** 
And  it  was  accordingly  held  that  aenrants  who  n^ligently  hung  and  kept  a 
block  and  chains  in  such  a  manner  and  so  unprotected  from  falling  that  by 
reason  thereof  they  fell  upon  and  injured  a  fellow-servant  were  liable  in 
damages  to  the  injured  person.  It  was  said,  however,  that  the  case  did  not 
require  the  consideration  of  the  question  ''whether  a  contractor  or  a  aervaat 
who  has  completed  a  vehicle,  engine,  or  fixture,  and  haa  delivered  it  to  his 
employer,  can  be  held  responsible  for  an  injury  afterward  sufiered  by  a  third 
person  from  a  defect  in  its  original  construction.''  Besides  the  oaaea  in 
Indiana  cited  by  Chief  Justice  Gray,  supra,  a  case  haa  been  lately  decided  in 
that  state  whidi  bears  upon  this  point:  Sogers  r,  OverUmt  87  Ind.  410,  412. 
It  waa  there  held  that  a  servant  might  recover  from  a  superior  fellow-servant 
who  exposed  him  to  unusual  and  unnecessary  danger  in  the  performance  of 
his  work;  the  court  declaring  the  only  contrary  authority  to  be  "  tiie  over- 
ruled case  of  AU>ro  v.  JaquUh,  4  Qray,  99."  In  Hinds  v.  ffarhou,  68  Ind. 
121,  126,  cited  by  Qray,  C.  J.,  suprti,  the  principal  case  is  cited,  but  the 
court  refused  to  follow  tiie  rule  there  maintained.  The  principal  case  ia  cited 
to  the  point  that  a  superintendent  and  operative  in  a  mill  are  co-employees, 
or  fellow-servants:  OaldweU  v.  Brcwn,  63  Pa.  St.  468;  S.  0.,  6  Am.  Law  Beg., 
N.  8.,  756. 

LiABiLirr  OF  Mastie  to  Sibtaht  iqb  NsouoxircnB  ow  Fsllow-skbvast: 
See  OaieMpater  v.  Madison  efe.  A  IS.  Ob.,  61  Am.  Dea  101,  and  caaea  cited 
in  the  note  108i 


StpL  186&]  PHSuns  tx.  Stbabml  61 

Fhelfs  v.  Sieabnb. 

Cbbdrok  has  No  Aosioh  for  Psbjust  aoaihit  DmoSt  wins  brfog  oob- 
mitted  to  Jail  on  esecation,  oominitted  perjury  at  tho  niMirfnation  ob 
hu  applicfttum  to  be  admitted  to  take  the  poor-debtor's  oftth»  by  which  ha 
obftaaned  faia  diaefaarge. 

No  dm.  AcrnoN  Lib  a*  Gommoh  Law  AOAntn  On  Who  has  Onocrr> 


AonoH  of  tort  The  declaration  alleged  that  the  defendant 
was  committed  to  jail  upon  an  ezecation  in  faTor  of  the  plaintiff; 
that  he  made  application  to  be  admitted  to  take  the  poor-debtoi<8 
oath;  that  upon  his  examination  npon  this  application  before 
two  JDBtices  of  the  peace  and  of  the  quorom,  he  knowingly, 
willfully,  and  falsely  swore,  in  reply  to  certain  interrogatories  of 
the  plaintiff,  that  he  had  no  property,  and  by  means  of  this  oath 
he  was  dischai^ped  from  aneat,  and  the  plaintiff  was  deprived  of 
lus  remedy  to  collect  his  debt,  and  had  also  suffered  great  lose 
and  expense.  The  defendant  demurred,  on  the  ground  that  the 
matters  contained  in  the  declaration  were  insufficient  in  law. 
The  common  pleas  oTerruled  the  demurrer,  and  the  defendant 
appealed. 

O.  A.  Winchesier,  for  the  defendant. 

<7.  Aahmun,  for  the  plaintiff. 

By  Oourt,  Mbtgalf,  J.  Not  only  is  no  precedent  shown  for 
the  maintenance  of  this  action,  but  there  are  numerous  author- 
ities, ancient  and  modem,  that  such  an  action  cannot  be  main- 
tained at  common  law:  Jerom  and  KniglU's  Case,  1  Leon.  107; 
Dampari  t.  Sympwn,  Cio.  Eliz.  520;  S.  0.,  Ow.  168;  S.  C,  3 
And.  47;  EyrcB  t.  Sedgeuricbe^  Oro.  Jac.  601;  S.  0.,  mb  nom. 
Aire  t.  Sedgwicke,  2  HoU.  197;  Harding  t.  Bodman,  Hut.  11; 
Dawling  y.  Wenman,  2  Show.  446;  Bo&tioioh  y.  LewiM^  2  Day, 
447;  SmUk  y.  Lewis,  8  Johns.  167  [3  Am.  Dec.  469];  Ounning- 
ham  T.  Broum,  18  Yt  123  [46  Am.  Dec.  140];  Dunlap  y.  GUd- 
den,  31  Me.  489.  On  these  authorities,  this  demurrer  must  be 
snstained,  there  being  no  statute  proyision  for  the  action. 

The  only  case  in  which  our  statutes  haye  authoriaed  an  action 
against  a  person  for  false  swearing  is  that  of  one  who  is  sum- 
moned as  trustee  in  the  process  of  foreign  attachment:  B.  S., 
c.  109,  sec.  78.  And  the  only  statute  proyidons  in  a  case  like 
that  set  f ortii  in  the  declaration  now  demurred  to  are  that  the 
debtor  may  be  conyicted  of  perjniy,  and  that  after  such  eon- 
fietion  he  shall  haye  no  benefit  from  the  discharge  which  the 
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justices  granted  him  from  his  imprisonment:  Id.,  o.  98»  sees* 
14, 16. 

By  the  English  statates  of  6  &  28  Elisabeth,  a  partj  grieyed 
by  a  judgment  obtained  by  the  perjury  of  witnesses  might,  after 
the  reversal  of  the  judgment,  "reooTer  his  damages  against 
every  such  person  as  did  procure  such  judgment  against  him 
by  action  on  the  case:"  1  Gkib.  Orim.  L.  806;  2  Bussell  on 
Grimes,  7th  Am.  ed.,  604.  A  similar  provision  was  made  by  our 
provincial  statute,  4  William  and  Mary,  in  case  of  perjury  in 
depositions  given  in  a  court  of  record:  Anc.  Ohart  241,  242. 
Neither  of  these  statutes,  even  if  now  in  force,  would  sustain  tba 
present  action. 

Demurrer  sustained. 

Civil  Action  dobs  not  Lis  aoauvst  Witnxbs  iob  OoianTniie  Pebjukti 
Owmingham  v.  Braum,  46  Am.  Deo.  140^  note  142;  IkaUap  y.  OUdden^  62  Id. 
625.  The  prinoipal  oaae  is  cited  to  the  point  that  the  injury  oansed  by  per- 
jury la  not  a  l^gal  ground  of  action:  Parker  v.  BunUngUmf  7  Giay,  87. 


Gbaeto  v. 


i'Aiv:. 


[4  QaAT,104.] 

Wbit  mat  bb  Ambndbd  bt  SuBSTiTuxmo  Namb  **  Justus  Stabx  "  LffaTBAD 
OF  "Justus  Gbaits,"  though  there  was  a  person  of  each  name  residing  in 
the  same  town,  where  it  is  proved  that  the  misnomer  was  a  mere  clerical 
error  of  the  attorney  who  made  the  writ»  and  that  the  suit  was  intended 
to  be  brought  in  the  name  of  Justus  Stark,  who  had  the  claim  declared 
on,  and  ordered  the  suit  to  be  commenced. 

POWBB    OV    OOUBT    HESPBOTINO    AmXNDMBNTS    OF    CiVIL    PBOOBSS  UKDBB 

Massaohusxtis  Statutb,  R.  S.,  c.  100,  sees.  21,  22,  is  very  general 
and  comprehensive;  and  in  the  correction  of  ciroamstantial  errors  and 
mistakes,  seems  to  be  wholly  unrestricted  in  cases  "where  the  person 
and  case  may  be  rightly  understood  by  the  court.*' 

MiSTAXB    IK  SUBNAKB  OF    PaBTT,   OB  AkT  OtHBB  PaBT  OF  HI8  NaM^   Is 

hM  to  validity  of  legal  process,  where  no  power  of  amendment  ezists. 

Aonov  on  contract  instituted  in  the  name  of  Justus  Grafts  of 
Whately.  Plaintiff's  counsel  moved  to  amend  the  writ  by  strik- 
ing out  the  name  **  Craf  la  "  wherever  it  appeared  and  substitut- 
ing in  its  stead  the  name  '*  Stark.''  The  defendant  filed  an 
affidavit  of  defense  and  an  answer,  in  which  he  denied  the  con- 
tract forming  the  cause  of  action.  At  the  hearing  of  the  motion 
to  amend,  it  appeared  that  there  was  both  a  Justus  Grafts  and  a 
Justus  Stark  residing  in  Whately;  that  Grafts  had  no  claim 
against  the  defendant;  but  Stark  alleged  that  he  had  the  daim 
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net  out  in  the  writ,  and  he  had  retained  the  plaintiff's  attorneys 
to  bring  the  action  in  his  name;  bnt  by  their  mistake  it  iras 
commenced  in  the  name  of  Crafts.  The  motion  "was  denied,  on 
the  ground  that  the  court  had  no  power  to  grant,  it;  and  the 
plaintiff  was  nonsuited,  subject  to  the  opinion  of  the  whole  court. 

a.  D.  Wella,  for  the  plaintiff. 

(7.  A.  Winchesier,  for  the  defendant. 

By  CouBT.  The  power  of  the  court  in  the  matter  of  amend* 
mfints  of  civil  process  under  the  reyised  statutes,  c.  100,  sees.  21, 
82,  is  Tery  general  and  comprehensiye;  and  in  the  correction  of  dr- 
oomstantial  errors  and  mistakes,  seems  to  be  wholly  unrestricted 
in  cases  "  where  the  person  and  case  may  be  rightly  understood 
by  the  court.''  In  the  present  case,  the  evidence  satisfactorily 
shows  that  the  misnomer  of  the  plaintiff  was  a  mere  dericiJ  error 
of  the  attorney  who  made  the  writ,  and  that  the  suit  was  intended 
to  be  brought  in  the  name  of  Justus  Stark,  who  actually  had 
the  claim  against  the  defendant  set  out  in  the  declaration,  and 
ordered  the  suit  to  be  commenced. 

The  surname  of  a  party  is  no  more  essential  to  his  legal  desig- 
nifttion  and  identity  than  other  parts  of  his  name.  A  mis- 
taike  in  either  is  fatal  to  the  validity  of  legal  process,  where  no 
power  of  amendment  exists:  Slasson  v.  Brovni,  20  Pick.  486; 
CamnumweaUh  v.  Perkins,  1  Id.  888;  CommonweaUh  v.  HdU,  8 
Id.  262.  Tet  no  one  can  doubt  the  power  or  the  duty  of  the 
court  to  allow  amendments  by  adding  to,  taking  out,  or  correct- 
ing the  first  or  christian  names  of  parties  to  actions.  Such  is  the 
constant  practice. 

It  cannot  change  the  principle  on  which  amendments  in  the 
names  of  parties  are  allowed  that  there  is  aperson  who  happens  to 
bear  the  same  name  with  that  erroneously  inserted  in  a  writ.  Such 
a  fact  may  render  the  question  of  allowing  an  amendment  more 
perplexing  and  difficult  to  be  determined;  but  if,  notwithstanding 
this,  the  person  intended  to  be  made  a  party,  but  who  has  been 
misnamed  by  mistake,  can  be  **  rightly  understood  by  the  court," 
the  case  clearly  comes  within  the  express  provision  of  the  statute, 
and  the  error  ought  to  be  corrected  by  an  amendment.  A  ma- 
jority of  the  court  are,  therefore,  after  a  consultation  of  all  the 
judges,  of  opinion  that-the  amendment  should  be  allowed. 

Nonsuit  taken  off^ 

AmvDMmT  or  Wairs  bt  Cbanohto  Nams  of  Pabtt:  See  note  to  Barber 
v.0iga«,  61  AnL  Pee.  127-129,  dieooaeingamendinente  in  thiiieepect  to  wri 
■ttiiil t,    ])eQlsntion:  8eeC)MtorfgAlv.Ofta6erf,40IcL  748.    A  note  on 


s 
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tttnendmflnte  of  plead&igs  altering  eamsM  of  aotion  is  appoided  to  Sieveiuon  r. 
JftM^pett,  S4  Id.  158  et  ieq.  The  principal  cMe  is  oited  to  the  point  that  aa 
•amendment  of  writ  by  changing  name  of  the  plaintifF  from  **  Mary  Gain  "  to 
''Ann  Cane  "  is  allowable,  and  does  not  vacate  an  attachment  of  fanda  in  the 
hands  of  a  trustee:  Cam  v.  RochwtU^  132  Maas.  IM.  In  LamgnuM  ▼.  P%fer^ 
7  Gray,  878,  881,  it  was  held,  citing  the  prineipal  case,  that  a  writ  aifiinat 
Oharles  Langmaid,  actually  served  upon  Chase  Langmaid,  mi^^t  be  amended 
even  after  the  default  of  the  defendant,  and  without  notice  to  Chase,  by  substi- 
tuting '^  Chase'*  for  "Charles,"  and  Judgment  be  given  thereon  against  Chase, 
In  Terry  v.  Sisaon^  125  Mass.  560,  661,  it  was  held  that  although  the  mis- 
nomer of  the  defendant  oould  not  be  taken  advantage  of  by  him  when  he  had 
been  duly  served,  and  suffered  a  default,  and  as  between  this  defendant  and 
the  plaintiff  the  writ  might  be  amended  at  the  discretion  of  the  court— citing 
to  this  point  the  principal  case — ^yet  such  amendment  oould  not  affect  the  in- 
tervening rights  of  third  persons.  And  therefore,  when  a  bank  was  served  aa 
trustee  in  thesuit  with  a  writ  purporting  to  beagainBt  Sarah  Siason,  if  the  trus- 
tee afterwards  paid  over  funds  in  its  hands  to  Sarah  F.  Siason,  with  no  notice 
or  knowledge  that  the  person  intended  to  be  sued  in  the  writ  served  upon  it 
was  Sarah  F.  Siason,  and  not  Sarah  Siason,  the  trustee  could  not  be  made 
liable  to  the  plaintiff  by  a  subsequent  amendment  of  the  writ  substituting  the 
name  '*  Sarah  F.  Sissan.**  The  omission  of  the  signature  of  the  derk  of  t2ie 
^ourt  to  an  original  writ  issued  from  his  offioe  under  the  seal  of  the  court  is  a 
defect  which  may  be  amended:  AuaHin  v.  Lamasrins.  Cb.,  108  Maas.  338^  841, 
citing  the  principal  case.  A  mere  clerical  mistake  may  always  be  correoted, 
nnless  the  opposite  party  has  been  misled  by  it:  HcweU  v.  Ashmore,  57  Am. 
Dec  371. 

Allowangx  07  AxBNBMKMTB  Addiwszd  TO  SouKD  DisoEsnoir  ov  Comrtt 
Bee  Oooke  v.  iSpeors,  56  Am.  Dec.  348,  and  casea  cited  in  note  360;  Praier  v. 
MiUer,  60  Id.  521;  JTeuman  y,  IbaUr,^  16L  98.  It  was  held  that  the  ata* 
utes  allowing  amendmenta  in  the  discretion  of  the  court  permit  the  substi* 
tntion  of  a  new  plaintiff,  and  are  applicable  to  petiticna  for  a  writ  of  review, 
^ting the  prindpal case:  Winchv.Homer^  122 Mass.  480. 


Wall  v.  Hindb. 

[4  GnAZ,  266.] 

AflnomiMRT  OV  Lsaoi  bt  Lfessss  akd  Aoosptavob  ov  Bnr  bt 

nunc  AassoismE  do  not  release  lessee  from  his  liability  on  covenants  in 
the  lease  to  pay  rent  and  taxes,  although  accrued  subsequent  to  the  as- 
signment.   So  of  covenants  against  waste. 

Lnenn  Who  has  Absioked  Lbabb  is  Liablb  to  Lbssob  vob  Inorbashd 
BxNT  AocBUZV o  ATTKB  AasLomasT,  under  terms  of  the  lease  providing 
that  upon  receiving  from  the  lessor  notice  of  tennination  of  the  lease, 
the  lessee,  his  legal  lepresentativea  or  assigns,  by  giving  written  notioe 
to  the  lessor,  may  continue  to  hold  the  premiMS  at  an  increased  rent^ 
which  the  lessee  covenants  to  pay;  the  assignee  having  given  such  notice 
to  the  lessor. 

Wbbrb  Lxasb  Pbovidbb  that  Lsbsob  mat  TBBaaNATE  Lbasb  bt  Oitino 
LiBBBB  NoncB  THXBBor  alter  the  expiration  of  five  yeara,  but  that  the 
lasses,  hia  legal  representativea  or  assignsi  may  oontiane  to  hold  dnxiig 
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llie  tsnn  al  an  inereMed  rant  hj  giving  to  tlie  lemar  writtan  noIlM  of 
.  aadi  eieottosiv  if  In  tha  mmn  tioio  tbe  Imim  aarignt  the  lease,  tiie  »► 
tiee  of  termiiietion  need  not  be  given  to  him  in  order  to  hold  him  upon 
hia  oovenant  to  pay  the  incireaeed  xent,  bnt  ie  properly  given  to  the  aa- 
■ignee,  and  his  acknowledgment  of  the  receipt  ol  soch  notice  is  compe- 
tent proof  thereof. 

AmnamoHB  ov  Lboal  BxPBsmrTATXTx  of  Faxtt  iir  Axr  SirmHnMiAnn 
msy  be  reeetved  against  the  party. 

FosAii  jMJvmr  to  Pnuaaia  Gaubbd  sr  Febb  b  hov  Such  Diwaimfioy 
OF  Tmni  as  aathoriaes  lessee  to  terminate  lease  of  them  that  providei 
that  if  the  premises  shall  be  "  destroyed  l^  fire,"  the  payment  of  rmt 
and  the  relation  of  landlord  and  tenant  shall  cease  at  the  election  of 
either  party. 

iBuicn  n  CoMMOK  hat  llAzirrimi  Jodit  Agprov  to  Bbootsb  Bxvt 
due  on  a  lease  of  the  coamum  properly  which  contains  covensnt  to  pay 
lent  to  lessors  Jointly,  altiioq^  by  a  memonmdnm  anniffed  to  the  leaaa^ 
and  iomdng  part  of  it,  it  is  agreed  thaloae  half  of  tbe  rent  be  paid  ta 
each  of  the  lessors  separately. 

CcfTBfAXT  TO  Pat  Tazsb  ur  Lkasi  of  Pabt  of  EsTAn  binds  lessee  to 
pay  proportional  part  of  taxes  ssenssnd  to  entira  estate. 

Law  RnwATina  waa  Pxcvuab  Favob  Riobt  of  TnrAim,  as  aoadot 
TBMOL  Lavdloeds,  to  ramove  articles  annenrad  by  them  io^  the  freehold. 

Tbhavt  mat  Takx  Awat  DoMBBTiio  AHB  Tbads  Fiztuxbb,  ot  thoBc  par- 
taking of  the  natnra  of  both  dsssss:  the  first  dass  being  those  which 
are  pnt  np  for  ornament  or  the  more  convenient  nse  of  the  premiaee;  the 
second,  those  which  are  put  up  for  the  purposes  of  trade. 

Modi  of  AmvxzATioN  of  Fdctubeb  to  Fbxbhold  ahd  Intxmtiov  with 
which  they  wera  annexed  by  the  tenant  are  to  be  considered  in  deters 
mining  whether  tensnt  may  remove  them. 

Tbbabt  mat  Bemovx  Fcctubbs  Which  wbbb  but  Sliortlt  Aithbxbd  to 
Buiu>uro,  and  were  removed  without  substantial  damage  to  the  build- 
ing or  eesential  injury  to  themselves,  and  which  were  useful  and  con- 
venient rather  than  eesential  and  permanent  additions  to  tlfo  premises, 

Wazkb^aux  axd  SnvKs,  Fastbkbd  to  BuiLDara  bt  Nauj,  or  fitted  to 
floor  by  cutting  away  flooring,  may  be  removed  before  the  expiration  of 
the  term  by  the  lessee  who  leaeed  the  building  for  hotel  purposes,  and 
annexed  such  artlolee  during  lus  term,  the  building  having  been  previ- 
ously supplied  with  water  by  other  means. 

Qab  Aim  Watxb  Pifbs  ExTXETDnro  thbouoh  Buildiho,  Passino  thbouoh 
Holbs  in  Floobs,  ceilings,  and  partitions  cut  for  the  purpose,  and  kept 
in  place  by  hooks  and  metal  bends,  may  be  removed  before  the  ex^ra- 
tion  of  the  term  by  the  leesee  who  leased  the  building  for  hotel  pniposea, 
and  pnt  in  the  pipee  during  his  term,  the  building  at  the  time  of  the 
demise  being  supplied  with  water  and  light  by  other  mesns. 

BpICBAL    AqBBBMXNT   BBTWBBN    LaNDLOBO    Aim   TbNAHT  BEOABDINa  Fix- 

TUBB8  overrules  and  supersedes  the  general  rules  of  law  regulating  their 
mutual  righta  and  obligations. 
BioBiB  Aim  Bbmbddbs  of  Lbsbob  Aim  Lbssbb  BBSPBomro  Bxmotaii  of 
FuLTUBBS  put  in  by  lessee  underwritten  agreement  must  depend,  as  to  his 
light  to  remove  them  and  the  lessor's  to  purchase  them,  upon  the  sgree- 
sBsnt,  and  lessor  cannot  recover  on  a  covenant  in  the  lease  against  wastes 
Am.  Dao.  You  LZIY— 6 
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AoxiON  of  contzact  apon  ooTenants  contained  in  a  lease  far 
payment  of  rent,  of  tazeSy  and  against  -waste.    The  lease  was 
made  by  James  H.  Wall  and  Edward  H.  Hemenway  to  Warner 
Hinds,  his  executors,  administrators,  and  assigns,  and  demised 
a  tavern  and  boarding-house.    The  instrument  was  dated  the 
tenth  of  September,  1844,  and  the  term  was  for ''  nine  and  a  half 
years  from  the  first  day  of  October  next;  provided,  however, 
that  the  said  lessors  or  their  legal  representatives  may  terminate 
this  lease  at  the  expiration  of  five  years  from  the  said  first  day 
of  October,  by  giving  to  the  said  lessee  three  months'  notice  in 
writing  of  their  intention  so  to  do.'*    And  they  were  to  have  tha 
furniture  upon  tender  of  the  price  to  be  agreed  upon  by  appraia- 
era  appointed  accordiag  to  the  terms  of  the  lease.    ''  If,  how- 
ever, upon  receiving  such  notice,  the  said  Hinds,  his  legal  rep- 
resentatives or  assigns,  shall  within  thirty  days  therefrom  giva 
notice  in  writing  to  the  said  lessors  or  their  legal  representatives^ 
that  he  or  they  will  continue  to  hold  the  demised  premises  for 
the  residue  of  the  said  term  at  the  rate  of  one  thousand  five  hun- 
dred dolIarsperannum,heorthey  shall  have  the  right  so  to  hold 
them,  notwithstanding  such  notice  given  them  by  the  lessors  or 
their  legal  representatives  as  aforesaid."    And  the  lessee  cove- 
nanted to  pay  a  rent  of  one  thousand  three  hundred  dollars  a 
year,  and  of  one  thousand  five  hundred  dollars  a  year  upon  the 
condition  just  stated;  ''provided  always,  that  if  the  premises 
should  be  destroyed  by  fire  or  other  casualfy,  then  the  pay- 
ment of  rent  and  the  relation  of  landlord  and  tenant  shall 
wholly  cease   at    the   election    of  either   party.      «      «      e 
And  the  said  lessee  does  further  covenant  that  he  will  paj 
all  taxes  levied  or  to  be  levied  on  the  premises  during  said 
term,  and  for  such  further  time  as  the  said  lessee  shall  hold 
the  same;  and  not  to  make  or  suffer  any  waste  thereof,  under- 
let, or  make  alterations  to  the  injury  of  the  freehold,  without 
the  consent  of  the  lessors."    After  the  signatures  and  seals 
of  the  parties,  a  memorandum  was  added  as  follows:  ''Mem- 
orandum.   It  is  further  agreed,  that  the  rent  shall  be  paid 
on  the  demised  premises,  the  one  half  to  said  Wall,  and  tha 
other  half  to  said  Hemenway,  and  this  memorandum  is  hereby 
made  a  part  of  the  foregoing  indenture."    And  this  memoran- 
dum was  also  signed  by  the  parties.    The  case  was  submitted 
on  a  case  stated.    Under  the  covenant  for  the  payment  of  reut» 
the  plaintiffs  claimed  the  rent  for  the  quarter  ending  October 
1, 1868,  at  the  rate  of  one  thousand  five  hundred  dollars  per 
annum.    The  defendant,  in  May,  1846,  had  assigned  the  lease,  and 
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tbzoiigh  Berexal  meene  amignTnentfl his  inteiegt Tegjed  in  one 
iidaon  in  March,  1862,  and  the  pIainti£Ga  had  reoeiTed  rent  from 
these  anignees.  The  defendant  churned  that  these  aaeignments 
and  the  receipt  of  rent  from  the  assignees  released  him.  To 
snpport  the  daim  for  rent  at  the  rate  of  one  thousand  five  hnn- 
dred  dollars  a  year,  the  plaintifb  offered  no  evidence  of  a  notice 
hj  them  of  the  termination  of  the  lease  except  a  written  notice  re- 
eeived  bj  them  on  the  eighteenth  of  July,  1849»  signed  by  the 
{hen  assignees,  who  acknowledged  therein  that  they  had  received 
such  a  notice  from  the  plaintifb,  and  dedarilig  their  election  to 
continiie  during  the  residue  of  the  term  at  the  rate  of  one  thousand 
five  hundred  dollars  a  year,  according  to  the  provisions  of  the  lease. 
The  defendant  denied  the  sufficiency  of  this,  either  as  evidence  of 
notice  of  termination  by  the  plaintiffs,  or  as  a  waiver  thereof. 
The  defendant  claimed  that  the  lease  was  terminated  by  the  de- 
struction of  the  building  by  fire,  on  the  fourth  of  September,  1868, 
and  the  election  of  the  tenant  to  terminate  the  lease  on  the  first 
of  October,  1868,  and  relied  upon  the  following  facts :  The  build- 
ing was  used  as  ,a  tavern  and  boarding-house,  according  to  the 
terms  of  the  lease,  and  contained  more  than  one  hundred  lodging- 
rooms,  twenty  of  which  were  occupied  by  permanent  boarders. 
The  fire  began  in  the  attic,  which  was  charred  throughout 
inside  and  a  hole  about  six  feet  square  burned  in  the  roof.  The 
dstem  in  the  attic,  by  means  of  which  the  building  was  sup- 
plied with  water,  was  rendered  temporarily  useless.  Part  of 
the  ceiling  in  two  rooms  just  below  the  attic  was  burned.  Seven 
of  the  rooms  were  rendered  untenantable  by  the  water  thrown 
upon  the  building  in  the  attempts  to  quench  the  flames.  Thiji 
also  caused  a  general  dampness  all  through  the  house,  the  ceil- 
ing &Jling  in  several  places,  and  in  one  case  endangering  a  guest 
of  the  house.  The  plaintiffs  caused  the  holes  in  the  roof  to  be 
covered,  but  so  ineffectually  that  the  rain  came  through,  causing 
much  damage.  The  plaintiffb  received  one  thousand  four  hun- 
dred and  twenty-eight  dollars  from  an  insurance  company  for 
the  damage  done.  On  the  twenty-third  of  September  Richard- 
son, the  tenant,  gave  the  plaintiffs  written  notice  that  he  consid- 
ered the  lease  at  an  end  on  account  of  the  injury  to  the  building 
from  the  fire  and  the  plaintiffb'  neglect  to  repair,  and  that  he 
should  leave  the  premises  on  the  first  of  October,  and  pay  no 
rent  since  the  fire.  Most  of  the  boarders  left  the  house  in  con- 
sequence of  the  fire,  though  some  returned.  Under  the  cove- 
nant for  the  payment  of  taxes,  the  plaintiffs  sought  to  recover 
me  hundred  and  ninety-seven  dollars  and  fifty  cents  for  taxes 
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on  tii6  pramiflaB  for  tlie  year  1868.  At  the  time  of  the  execaiion 
of  the  lease,  and  ever  smee,  the  asaesBorB  of  the  d^of  Woroeater 
taxed  the  plaititiffiB  by  one  valuation  for  the  '*  Woxoester-hoaae 
estate/'  This  included  the  leased  premiseSy  and  also  a  block  of 
etores  which  the  plaintiffs  let  to  other  tenants.  Before  1863  the 
plaintiffs  paid  the  taxes  upon  the  whole  estate,  and  two  thircbi 
of  the  amount  was  repaid  to  them  as  the  proportion  due  on  the 
demised  premises  by  the  seyeral  assignees  of  the  lease,  but  with- 
out the  defendant's  knowledge.  In  1863  the  Worcester-house 
estate  was  taxed  as  usual,  in  one  sum;  this  the  plaintiflfa  paid» 
and  now  demand  of  the  defendant  his  proportion  thereof.  It 
was  agreed  that  the  demised  premises  were  two  thirds  of  the 
taxable  value  of  the  whole  estate.  Under  the  covenant  against 
waste  the  plaintiffs  alleged  the  removal  of  a  cistern,  sinks,  and 
vniter-pipes,  gas-pipes,  and  marble  tiles,  on  the  twenty-fifth  of 
September,  1863,  with  the  defendant's  knowledge.  The  dstem, 
water-pipes,  and  sinks  were  placed  in  the  building  by  one  of  the 
defendant's  assignees  during  the  term.  The  cistern  rested  upon 
the  floor  of  the  attic,  and  was  supplied  with  water  by  a  pipe 
leading  from  the  cily  aqueduct  into  the  cellar  of  the  house,  and 
thence  passing  up  through  the  floors  to  the  attic.  There  were 
also  pipes  conducting  water  to  sinks  in  different  parts  of  the 
house.  The  pipes  terminated  in  fauoeils  fixed  to  boards  that 
were  nailed  to  the  walls,  and  were  themselves  held  in  place  by 
hooks  driven  into  the  plastering  and  walls,  passed  through  holes 
cut  for  the  purpose  in  the  flooring  and  partitions  when  the  pipes 
were  put  in.  These  holes  were  not  filled  up  when  the  pipes 
were  taken  out.  There  were  five  sinks,  one  of  marble  and  four 
of  wood.  Three  of  the  wooden  sinks  were  fastened  to  the  floors 
by  nails,  and  one  was  set  into  the  floor  by  cutting  away  the 
boards.  Waste^water  from  these  sinks  was  conducted  away  by 
pipes  passing  down  through  the  floors.  The  plastering  was 
damaged  and  torn  somewhat  by  the  removal  of  the  pipe  fasten- 
ings. The  gas-pipes  also  were  placed  in  the  house  during  the 
term  by  an  assignee  of  the  defendant.  They  entered  the  cellar 
from  the  street,  and  passed  thence  up  through  the  floors  along 
the  inside  of  the  partitions  and  into  the  various  rooms  through 
holes  cut  for  the  purpose  in  the  partitions.  They  were  fastened 
by  bands  or  hoops  of  metal  a£5xed  to  the  walls.  Into  a  few  of 
the  rooms  the  pipes  entered  through  ornamental  center-piecea 
of  wood  fixed  to  the  ceiling,  and  these  were  cut  through  to-effect 
the  removal  of  the  pipes.  The  marble  tiles  covered  the  floors 
of  the  entries,  office,  and  wash-room,  an  area  of  about  a  thou- 
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nad  Bqnare  feet,  and  were  laid  in  eement  placed  upon  fhe  floof 
pievioQBly  need.  Thej  weace  put  in  bj  the  defendant  vnder  a 
sealed  agreement  with  the  plaintifFs,  bj  which  he  agreed  to  lay, 
in  a  preBcribed  manner,  good  marble  tile  or  flagging  in  certain 
parts  of  the  honae*  and  that ''  at  the  expiration  of  tiie  and  leaaa 
he  will  take  np  and  remore  said  tile  or  flagging  at  has  own  eat* 
penae,  and  clean  the  mortar  or  cement  from  the  fboring,  and 
leaye  it  in  good  order  for  laying  a  floor  of  boards/'  unless  tbo 
phuntifffl  should  elect  to  poxchase  flie  tiles  by  paying  two  Iran- 
died  dollars  therefor.  Two  days  before  remofing  the  tiles  the 
tenant  offned  them  to  the  plaintifffl  for  two  hundred  dollars,  if 
he  wonld  take  them  before  the  next  night,  but  no  decided  answer 
was  reoeiTed.  The  tiles  were  taken  up  by  means  of  a  crow-bair 
and  sihoTel,  and  the  hazdeoed  cement  was  left  adhonng  to  the 
floor.    Many  of  the  tiles  were  broken  in  wmoyimg  them. 

O.  Alien  and  G.  F.  Hoar,  for  the  plaintifBi. 

P.  O.  Bacon  and  E.  B.  Stoddard,  for  the  defendanl 

By  Cbnrt,  Bioslow,  J.  1.  The  assignment  by  the  lessee  of 
his  entize  interest  in  the  estate  under  the  lease,  and  the  accept- 
ance of  rent  by  the  plamtiiFs  from  the  assignees,  do  not  const!- 
tute  a  Talid  d^ense  to  the  present  suit.  It  is  the  well-settled 
rule  of  law  that  in  such  case  the  lessor  cannot  maintain  an  action 
of  debt  for  rent  against  the  lessee;  but  that  an  action  will  lie 
against  him  on  the  covenant  tor  the  payment  of  rent.  The  vsa- 
Bon  of  the  rule  is,  that  although  by  the  assignment  the  privity  of 
estate  between  lessor  and  lessee  is  terminated,  there  still  remains 
the  privity  of  contract  between  them,  created  hj  the  lease,  which 
is  not  affected  by  the  assignment  The  lessee  still  eontiniMa 
liable  on  his  covenant  by  virtue  of  the  privity  of  contract: 
BadiOour  v.  Oage,  Cro.  Gar.  188;  Barnard  y.  OodgoaU,  Gro.  Jac. 
M9;  Thunby  v.  Plant,  1  Saund.  240;  Aufiol  v.  MOU,  4  T.  B.  M. 

i.  The  rightof  the  plaintiib  to  recovsir  rent  at  the  rate  of  one 
thousand  five  hundred  doUam  a  year  results  necessarily  f  ronk 
the  expuwes  tennsof  the  lease.  The  power  to  continue  ihe  term 
at  an  incaroasod  rent,  in  the  contingency  contemplated  by  the 
original  parties  to  the  contract,  was  given  not  only  to  the  lessee^ 
but  also  to  **  his  legal  representatives  and  assigns."  The  de- 
fendant, therefore,  by  assigning  the  lease,  transfened  this  ri^t 
to  those  who  were  his  legal  assigns  at  the  time  when  it  was  to 
be  exercised.  He  was,  therefore,  in  this  particular,  bound  by 
their  act.  Although  he  had  parted  with  his  entire  interest  in 
fha  estate  under  the  demise,  he  was  still  liable  to  the  plaint.i<K 
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by  virtue  of  priviiy  of  oontiaot,  on  hia  ezpreas  ooTonant  to  pay 
rent  dnring  the  residue  of  the  term  for  which  the  lease  was  con- 
tinuedi  and  at  the  increased  rate. 

Nor  is  it  a  valid  objection  to  this  part  of  the  plaintiffia'  daim 
that  no  direct  notice  is  proved  to  have  been  given  to  the  defend- 
ant of  the  intention  of  the  plaintifffl  to  terminate  the  lease  at  the 
expiration  of  five  years  from  the  date  of  the  demise,  upon  which 
the  right  of  the  lessee  and  his  assigns  to  continue  the  term  was 
ZDade  to  depend.  The  manifest  intent  of  this  clause  in  the  lease 
was  that  the  notice  to  terminate  the  lease  should  be  given  to 
those  who,  in  that  event,  had  the  corresponding  right  to  con* 
tinue  it  in  force  upon  the  terms  prescribed.  This  had  become 
vested  solely  in  the  assignees  of  the  lease.  The  defendant  had 
then  no  interest  in  the  demised  premises,  and  no  right  to  exer- 
cise the  power  of  extending  the  lease.  He  had  no  control  over 
the  matter  whatever,  and  could  not  by  any  act  of  his  vaiy  or 
change  his  ovm  liability  on  his  covenants.  A  notice,  therefore, 
to  him  would  have  been  wholly  useless.  It  was  properly  given 
to  the  assignees  of  the  lease,  in  whom  the  entire  interest  in  the 
estate  and  in  the  beneficial  enjoyment  of  the  covenants  of  the 
lessors  had  become  vested  by  the  act  of  the  defendant.  And 
their  acknowledgment  that  such  notice  was  duly  given  was 
competent  proof.  The  rule  is  general  that  the  admissions  of  a 
person  who  is  the  legal  representative  of  a  party  in  any  subject- 
matter  shall  be  received  against  the  party:  1  GbeenL  Ev.,  sec 
180. 

d.  The  evidence  fails  to  show  such  a  destruction  of  the 
premises  as  to  absolve  the  defendant  from  the  payment  of  rent 
under  the  covenants  in  the  lease.  The  building  viras,  at  most, 
only  partially  injured,  and  could  have  been  repaired  for  a  sum 
less  than  a  single  year's  rent.  The  usual  stipulation  in  leases  of 
buildings  is,  that  if  the  premises  are  injured  or  destroyed  by  fire, 
the  rent,  or  a  proportional  part  thereof,  shall  be  abated.  But  in 
the  present  case  it  is  to  be  observed  that  the  parties  studiously 
omitted  to  provide  for  the  contiDgency  of  an  injury  by  fire,  and 
confined  their  agreement  to  the  destruction  of  the  premises.  It 
would  require  too  great  a  latitude  of  construction  to  hold  that 
the  partial  injury  to  the  premises  caused  by  the  fire,  as  disclosed 
l^  the  evidence,  amounted  to  such  a  destruction  of  them  as  to 
terminate  the  lease  by  virtue  of  the  stipulations  contained  in  it. 

4.  The  remaining  objection  to  the  recovery  of  the  rent  is, 
that  the  action  cannot  be  maintained  by  the  plaintifls  jointly, 
but  that  several  actions  should  have  been  brought  by  the  plaini- 
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iffs  for  a  breach  of  the  covenant  for  its  payment.  This  objection 
is  founded  on  the  memoiandnm  annexed  to  and  forming  part  of 
the  lease,  by  which  it  is  agreed  that  one  halt  of  the  rent  which 
the  lessee  coyenanted  to  pay  to  the  two  lessoiB  jointly  should  be 
paid  to  each  of  them  sepazately.  The  general  role  is  well  settled 
that  tenants  in  common  may  maintain  a  joint  action  to  reoorer  rent 
when  there  is  an  agreement  to  pay  the  entire  rent  to  the  lessors: 
1  Walfoid  on  Parties,  426;  WUkinam  y.  Hdtt,  1  Bing.  N.  0.  718; 
Powis  y.  SmUh,  1  Dow.  k  By.  490;  S.  0.,  6  Bam.  k  Aid.  860. 
In  the  present  case  the  original  agreement  was  to  payrent  to  the 
two  lessors  jointly.  The  efEeot  of  the  memorandum  was  not  to 
abrogate  that  covenant  in  the  lease;  but  only  to  regulate  the 
mode  of  payment  and  to  prescribe  the  manner  in  which  the 
lessee  was  to  fulfill  his  covenant.  Instead  of  performing  his 
agreement,  by  a  payment  or  tender  of  the  whole  rent  to  one  of 
the  joint  lessors,  as  he  might  well  do  in  the  absence  of  a  special 
agreement,  he  was  required  to  pay  a  moiety  to  each.  But  this 
does  not  make  the  previous  covenant  several,  so  as  to  change 
the  remedy  of  the  lessors  for  its  breach  into  separate  actions. 
This  construction  gives  full  force  and  effect  to  both  clauses  in 
the  lease  concerning  the  payment  of  rent,  instead  of  annulling, 
by  implication,  the  covenant  to  the  plaintifb  jointly,  as  would 
be  necessary  if  we  adopted  the  view  urged  in  behalf  of  the  de- 
fendant. Besides,  it  is  not  to  be  overlooked  that  all  the  other 
eovenanis  in  the  lease  are  made  to  the  plaintiffs  jointly;  that  the 
demise  itself  is  joint,  and  the  remedy  of  expelling  the  lessee,  in 
esse  of  non-payment  of  rent,  is  also  joint.  It  cannot  be  reason- 
sbly  supposed  that  it  was  the  intention  of  the  parties,  by  the 
memorandum,  to  bind  the  lessors  to  pursue  each  a  separate  rem- 
edy for  breach  of  one  covenant  in  a  lease  in  which  all  the  other 
covenants  were  made  to  them  jointly,  and  for  breach  of  which 
fhey  could  pursue  a  joint  remedy. 

6.  The  defendant  is  also  liable  on  his  covenant  for  the  pay- 
ment of  the  taxes  assessed  on  the  premises  for  the  year  1868: 
Jkckerman  v.  Sleeper^  9  Cush.  177.  The  only  reasonable  inter- 
pretation of  which  this  covenant  is  susceptible  is,  that  the  lessee 
thereby  agrees  to  pay  such  part  of  the  entire  tax  assessed  on  the 
whole  estate  as  the  portion  thereof  demised  by  the  lease  bears 
lo  the  entire  premises.  The  precise  sum  could  not  be  fixed  in 
the  lease,  because  it  would  necessarily  be  tmcertain,  and  might 
vary  from  year  to  year.  Nor  could  the  mode  of  apportionment 
be  well  made  to  depend  on  the  act  of  the  assessors  of  the  city. 
Hmj  vfere  official  persons,  bound  to  perform  a  certain  duty,  but 
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they  ware  not  obliged  to  regard  the  speoial  agreements  of  indi* 
vidnalsas  to  the  mode  of  assesaing  or  apportioning  taxes  on  tiieir 
property.  The  plaintiffs  had  no  power  to  compel  a  sepamle 
assessment  of  different  parts  of  the  same  estate  belonging  to 
them.  It  would  be  little  less  than  absurd  to  saj,  in  theabeaaoe 
of  any  express  stipulation  to  that  effect,  that  the  liability  of  the 
lessee,  on  his  covenant  for  payment  of  the  taxes  assessed  on  the 
premises,  was  to  depend  on  a  Tolnntaiy  act  of  the  assessoTBp 
which  they  were  not  bound  to  perform,  and  which  the  lessors  had 
no  right  to  ask  of  them.  The  taxes  weie  le^gally  assessed  on  the 
whole  estate  to  the  owner,  and  the  liability  of  the  leasee,  under 
his  coYenant  to  pay  his  proportion,  was  thereby  fixed.  The 
mode  of  ascertaining  the  amount  of  this  liability  was  not  provided 
for  in  the  lease,  but  was  left  to  be  adjusted  between  the  parties. 

6.  The  next  point  involves  a  question  of  more  difficulty  and 
importance.  The  plaintifb  claim  to  recover  on  the  covenant  in 
the  lease  by  which  the  lessee  stipulates  that  he  will  not  malcA 
or  suffer  any  waste  upon  the  premises  during  the  term,  and  ta 
prove  a  breach  they  rely  mainly  upon  the  removal  therefrom  of 
the  gas  and  water  pipes,  which  were  put  into  the  building  by 
tenants  thereof  holding  the  same  as  assignees  of  the  lessee.  The 
defendant,  on  the  other  hand,  contends  that  these  articles,  hav- 
ing been  placed  on  the  premises  by  the  tenants,  did  not  belong 
to  the  plaintiffs,  and  that  their  removal  does  not  constitute  waste 
for  which  this  action  can  be  maintained  against  him.  This  raises 
the  question  whether,  under  the  circumstances  proved  in  this 
case,  the  pipes  annexed  to  the  building  for  the  purpose  of  con* 
ducting  water  and  gas  into  the  various  rooms  can  be  regarded 
as  *'  tenant's  fixtures,"  which  tenn,  in  its  strict  legal  definition, 
is  to  be  understood  to  signify  things  which  are  fixed  to  the  free- 
hold of  the  demised  premises,  but  which,  nevertheless,  the  tenant 
is  allowed  to  disannex  and  take  away,  provided  he  seasonably 
exert  his  right  to  do  so.  The  cases  on  this  subject  are  veiy 
numerous,  and  many  of  them,  being  from  their  nature  decided 
on  the  facts  peculiar  to  each  case,  do  not  afford  much  light  upon 
the  general  principles  which  courts  of  justice  have  adopted  ia 
settling  the  mutual  rights  of  lessor  and  lessee  to  property  of  this 
nature. 

Oertain  rules,  however,  may  be  taken  as  well  settled  by  the 
uniform  current  of  judicial  decisions.  The  first  and  leading  one 
is,  that  the  law  regards  with  peculiar  favor  the  rights  of  tenants^ 
as  against  their  landlords,  to  remove  articles  annexed  by  then 
to  the  freehold,  and  extends  much  greater  indulgence  to  tbem 
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in  Uiis  respect  ttan  it  concedes  to  ezecntoni,  zemaindenneny  or 
any  otber  dass  of  penKms:  Eltoesy,  Maw,  8  East,  88;  Chyme$Y. 
Bfumertn^  6  Bing.  489;  EUiM  y.  Bixihop,  10  Exch.  507;  Smith  on 
lAnd.  ft  Ten.  264.  The  reason  for  this  is  that  tenants  nsoally 
pay  to  their  landlords  adeqnate  rent,  and  it  is  therefore  equi- 
table that  they  should  have  the  right  to  remove  fixtores  which 
liAve  been  pot  up  by  them  for  their  own  convenience  and  use, 
and  at  their  own  expense. 

Another  well-Bettled  rule  is  that  fixtures  which  a  tenant  is 
allowed  to  dieannex  and  take  away  are  comprehended  within 
two  olasaes  or  are  of  a  mixed  nature,  falling  partly  within  and 
partaldng  of  the  nature  of  both.  These  classes  are:  1.  Those 
which  are  put  up  for  ornament  or  the  more  convenient  use  of  the 
premises,  and  are  called  domestic  fixtures;  2.  Those  which  are 
painpfor  the  purposes  of  trade,  and  are  known  as  trade  fixtures: 
Gibbons  on  Fixtures,  22,  32;  Smith  on  Land,  ft  Ten.  264; 
Amos  ft  Fezard  on  Fixtures,  pt  1,  c.  2,  sees.  1,  8,  4. 

In  order  to  determine  whether  in  any  particular  case  chattels 
^^int^fA  to  the  freehold  come  within  these  classes,  so  that  the 
ienazit  has  the  nght  to  remove  them,  several  considerations  are 
to  be  regarded.  One  of  the  chief  of  these  is  the  mode  of  their 
annexation  to  the  building;  that  is,  whether  they  are  annexed 
to  the  fabric  of  the  house,  and  the  extent  to  which  they  are  so 
united;  and  whether  they  can  be  taken  down  and  removed 
imiegre  aalve  ei  commode,  without  substantial  injury  to  the  build- 
ing or  to  themselves.  Another  important  consideration  is  the 
Intention  with  which  they  were  annexed  by  the  tenant,  and  the 
purposes  which  they  were  designed  to  answer;  that  is,  whether 
they  wece  intended  for  a  pennanent  and  substantial  improve 
meat  to  the  realty,  perpetui  U9ua  cauM,  or,  as  it  is  sometimes 
aaid,  pour  un  prqfii  del  inheniance;  or  whether  they  were  put 
lip  and  used  for  a  temporaiy  object,  or  for  the  more  convenient 
ocoapation  and  enjoyment  of  the  premises  for  the  particular 
purpose  for  which  the  tenant  used  them,  so  that  they  were  use- 
ful and  necessary  rather  to  the  comfortable  and  convenient 
cHseapation  of  the  building  than  to  the  building  itself:  Amos  ft 
Feiazd  on  Fixtures,  pt.  1,  c.  2,  sec.  1;  Smith  on  Land,  ft  Ten. 
270,  note;  BvucJdand  v.  BuUerfidd,  2  Brod.  ft  B.  64;  HeOaweU 
▼.  Eatiwood,  6  Bxch.  296. 

Ihe  ^iplication  of  these  rules  and  principles  to  the  case  at 
is  decisive  of  the  nature  and  character  of  the  articles  which 
xemoved  from  the  demised  premises  by  the  tenants.    They 
hot  slightly  annexed  to  the  building,  and  were  removed 
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without  any  subBtantial  damage  to  the  building,  and  without 
essential  injuxy  to  themselyes.  The  pxemisee  wexe  intended 
for  and  dendsed  as  a  tavern  and  boarding-house.  The  articles 
were  themselyes  of  a  mixed  nature,  and  may  well  be  regarded 
as  combining  the  qualities  of  both  domestic  and  trade  fixtures. 
They  were  designed  by  the  tenants  to  be  used  in  canying  on 
the  business  for  whidi  the  .premises  were  occupied,  and  they 
were  also  adopted  for  the  more  easy  and  comfortable  use  and 
enjoyment  of  the  building.  They  were  useful  and  conyenient 
rather  than  essential  and  permanent  additions  to  the  premises. 
At  the  time  of  the  demise,  the  house  was  supplied  with  water 
and  furnished  with  light  by  other  means.  The  pipes  were  not 
neoessaiy,  therefore,  to  the-complete  enjoyment  of  the  promisee. 
They  were  only  added  to  subserve  the  domestic  purposes  to 
which  they  were  applied,  and  to  render  the  premises  more  suit- 
able for  the  particular  use  to  which  they  were  appropriated. 

It  would  be  quite  useless  to  multiply  authorities,  or  seek  out 
analogies,  in  support  of  the  view  we  have  taken  of  this  part  of 
the  case.  We  must  be  governed  in  questions  of  this  nature  very 
much  by  the  circumstances  of  each  case;  but  it  may  not  be  inap- 
propriate to  refer  to  the  case  of  Orymear,  Boweren^  6Bing.  487, 
in  which  it  was  held  that  a  tenant  might  remove  a  pump  which 
was  attached  to  a  perpendicular  plank  resting  on  the  ground  at 
one  end,  and  at  the  other  end  fastened  to  tibe  wall  by  an  iron 
pin  which  had  a  head  at  one  end  and  a  screw  at  the  other,  and 
which  went  entirely  through  the  wall.  If  this  was  not  a  part  of 
the  realty,  it  can  hardly  be  contended  that  water-pipes,  slightly 
affixed  to  the  ceiling,  and  passing  through  holes  in  the  floors, 
are  so  far  fixed  that  they  cannot  be  removed  by  the  tenant,  but 
belong  to  the  owner  of  the  premises.  So,  too,  in  a  recent  case 
already  cited,  Mr.  Baron  Piatt  said:  ''  If  a  landlord  demised  a 
house  with  grates  or  gas-fittings  at  an  entire  rent,  they  would 
belong  to  him  at  the  expiration  of  the  term.  But  if  he  had  let 
the  house  unfurnished  with  these  conveniences,  and  the  tenant, 
for  the  enjoyment  of  his  occupation,  fixes  them  in  the  house,  the 
tenant,  unless  he  had  contracted  to  leave  them  behind,  might 
undoubtedly  remove  them  during  the  term:"  EIHoUy.  Bishop^ 
10  Exch.  612. 

Upon  the  facts  proved  in  this  case,  we  are  therefore  of  opinion 
that  the  plaintifb  fiul  to  prove  any  breach  of  the  covenant  against 
waste.  For  the  unavoidable  injury  resulting  to  the  premises 
from  the  removal  of  the  fixtures,  the  plaintifb  may  perhaps  have 
a  remedy,  either  against  the  defendant  or  those  who  severed  the 
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ftctares  from  tiie  building:  See  AmoB  &  Fenid  on  Fixtazee,  Sd 
Am.  ed.,  89;  but  it  is  dear  that  it  cannot  be  enforced  in  this 
aetion. 

7.  In  regard  to  the  removal  of  the  tiles,  it  is  sufficient  to  saj 
that  the  rights  and  remedies  of  the  parties  must  depend  on  the 
special  agreement  entered  into  between  them  subsequent!  j  to  the 
date  of  the  lease,  by  which  liberty  to  put  down  the  tOes  was  ex- 
piesslj  given  to  the  lessee,  and  stipulations  were  made  concern- 
ing the  right  of  the  tenants  to  take  them  awaj,  and  the  landlord 
to  purchase  them,  upon  certain  terms  therein  specified.  When 
Uiere  is  a  special  agreement  between  landlord  and  tenant  regard- 
ing fixtures,  that  oyerrules  and  supersedes  the  general  rules  of 
law  regulatiDg  their  mutual  rights  and  obligations:  NaylqrY. 
OoOinffe,  1  Taunt.  19;  Thresher  v.  Ecut  London  Water  Works,  3 
Bam.  k  Cress.  608;  S.  0.,  4  Dow.  &  By.  62;  Amos  &  Ferard  on 
Fixtures,  108, 109.  The  plaintifls  must  seek  their  remedy  on  this 
special  agreement,  if  the  removal  of  the  tiles  was  a  violation  of 
its  stioulations 

Judgment  for  the  plaintiib. 


Who  has  AsBunriD  LiAsa  n  Liable  ov  ms  Oovskaht  warn 
tLBon,  but  payment  bj  th«  Mdgnaa  Is  paymont  pro  itmto  hj  tiw  iwiflnnffi 
FSsker  T.  MiUiken,  49  Am.  Deo.  407,  and  note  601.  The  aangnee  ii  aleo  li% 
UiB  for  the  rent:  Van  Bamdaer  v.  Bradley,  45  Id.  451;  CMU  v.  Cfhrh,  4d 
Id.  164.  The  prinoipel  cue  is  oited  to  the  point  that  the  lessor  may  recover 
resit  of  premises  either  by  an  action  on  the  covenant  for  its  payment  against 
the  original  lessoes,  or  of  debt  against  their  assignees:  ShaUmek  v.  Lav^foyt  8 
Gr^,  206;  Dwight  v.  livdge^  12  Id.  25;  Way  v.  Bmd^  6  Alien,  309;  FarHny- 
tarn  ▼.  EimbaUf  126  Mass.  314. 

AniaaBioirs  ov  TmsD  PxBaoirs  as  Bvidehob:  See  cases  cited  in  notes  to 
JVrttfe  V.  Brmm,  poet,  p.  80;  OommonweaiUh  v.  Heurwood,  amte,  p.  49. 

Dxaraironox  or  Pamnms  sr  Fibb,  Hwweoi  or,  urov  LuBnirr  loa 
See  StoekmU  v.  Hunter^  45  Am.  Dec  220,  and  note  221,  citing  prior 
Alexander  v.  Doraeyt  56  Id.  443. 

JomnxE  OF  Co-TfifAHTB  ur  AlonoN  voa  Bsht  where  each  has  separate 
interest  in  rent:  See  Laky  v.  Hofkmd^  60  Am.  Dea  705;  8nMC$  Ba^r$  v. 
WUegt  58  Id.  262.  See  also,  npon  Joinder  of  co-tenants  In  general.  Palmer 
T.  D<mgherty^  54  Id.  686»  and  cases  cited  in  the  note. 

FzznrBn,  What  abs:  See  Voorhie  v.  Freeman,  87  Am.  Dec  490,  and  note 
404;  PyU  ▼.  Peimack,  Id.  517,  518;  Madae  v.  SmUh,  52  Id.  615;  Tec^  y. 
Mew$a,B9ld.  634;  ProMeneeGaeCcr.  ThuHfer,651±  621,  and  cases  cited 
in  the  notes.    See  Oray  v.  Hoidtkip,  17  td.  680,  and  extensive  note. 

Tevavxb  abb  Favobbd  with  Rispbov  to  Fixtubbs:  See  liiUer  v.  Phmibt 
16  Am.  Dec.  466;  Tc^e  v.  Wamick,  23  Id.  383. 

Tbhabt's  fiioBT  TO  Rbmovb  Fixtubbs.— He  may  remove  them  daring  the 
eosfttinnance  of  the  term  when  no  material  injury  «  ^l  result  to  the  freeholds 
SSoeboeU  t.  Marie,  35  Am.  Dec  266;  and  when  tney  are  affixed  for  the  par* 
oj  his  trade  or  for  oniament  and  famiture:  CoombM  v.  Jordan,  22  14 
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286;  O^ffiddT,  ffapgood,  28 Id.  290;  Hohie$  v.  TnmfUt,  11  Id.  238;  J7«a< 
T.  Jitdku^y,  14  Id.  900.  And  as  between  landlord  and  tenant*  the  int«D- 
tion  to  annex  is  the  criterion  whether  the  fixtoie  is  removable:  See  note  to 
PyU  y.  Penmoek,  37  Id.  618.  See  also  Tec^f  ▼.  HeynU,  60  Id.  634,  and  not« 
667.  The  principal  case  is  dted  to  the  point  that  fixtures  annexed  by  the 
tenant  for  parpoaes  of  trade,  or  some  other  immediate  or  temporary  naea,  or 
for  omamenti  he  may,  while  remaining  in  possession,  sever  from  the  realtyi 
bat  if,  without  haying  done  so,  he  volnntarily  qnits  the  premises  at  the  expi- 
ration of  his  term  without  any  speoial  agreement  with  his  landlord,  neither 
lie  nor  his  rendee  can  afterwards  daim  them  against  the  owner  of  the  lands 
BUu  T.  rMwy,  9  Allen,  116;  TaBoi  y.  WMppk,  14  Id.  181;  Baimoaf  t. 
Cobb,  99  Mass.  469;  Ihe  parte  Ame&,  6  Nat.  Bank.  Beg.  236;  S.  a,  1  Lotw. 
666;  that  bowling-alleys  and  appnrtenaaoes  are  made  fixtures:  Hanraham  t. 
aRMy,  102  Mass.  204.  In  King  y.  /oAfMoa,  7  Gray,  239,  it  is  held  that  a 
person  oconpying  land  onder  agreement  with  the  owner  to  purchase  it,  bat 
paying  no  rent,  is  not  to  be  allowed  to  remove  domestic  or  trade  fixtorea, 
since  he  pays  no  rent  for  the  use  of  the  premises,  and  may  become  the  owner 
of  the  estate  by  fulfilling  the  contract  of  purchase;  and  in  this  way  the 
principal  case  is  distinguished.  A  tenant  is  entitled  to  mere  chattels  or  arti- 
cles of  furniture  after  the  termination  of  lease  and  delivery  up  of  possession  t 
KimhaU  v.  Qrand  Lodge  qf  Maaomi^  131  Mass.  63,  citing  the  principal  caaei 
■ee  BkiaU  qf  Hindi,  34  Am.  Dec  642. 

OAB'WasvsLmt  See  note  to  Orag  v.  ffoUUkip,  17  Am.  Dec  691  et  asq. 

MiBBOBS  were  ao  affixed  as  to  become  fixturea  in  MmcUe  v.  OaMth,  62  Am. 
Dec  611. 


Bbioham  v. 


lua: 


[4  Objlt,  »T.] 

OsAnoB  nr  Dksd  or  Waxbabtt  mat  hays  Wat  aw  KauM—m  oivs» 
Land  Giuinm>. 

AonoR  of  tort  for  trespassiiig  on  the  plaintiff's  close.  The 
plaintiff  and  defendant  owned  adjoining  tracts  of  land.  Both 
claimed  under  the  same  grantor.  The  plaintiff  claimed  his 
iiact  under  a  deed  of  vairanfy  prior  to  the  defendant's  deed. 
The  defendant  justified  under  a  way  of  neoessiiy  attached  to  hia 
land.  It  appeared  that  the  common  grantor,  at  the  time  of  the 
deed  to  the  plaintiff,  retained  no  other  right  of  way  to  the  other 
lot  afterwards  conveyed  to  the  defendant  except  over  the  land 
granted  to  the  plaintiff.  The  court  held  that  the  defendant 
could  have  no  way  of  necessily  over  land  conveyed  by  hia 
grantor  by  deed  of  warranty.  Terdiot  for  the  plaintiff,  and  the 
defendant  excepted. 

P.  O.  JBocon,  for  the  defendant. 

H.  Ohapin,  for  the  plaintiff. 
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By  CSonrt,  Tboiu8»  J.  If  A.  conveys  land  to  B.,  to  which  B. 
can  have  accees  only  by  paseing  oyer  other  land  of  A.,  a  way  of 
neoeeaily  passes  by  the  grant.  If  A.  conveys  land  to  B.,  leav- 
ing other  land  of  A.  to  which  he  can  have  access  only  by  pass- 
ing over  the  land  granted,  a  way  of  necessiiy  is  reserved  in  the 
gnmt.  These  points  are  settled  as  well  in  the  cases  cited  for 
the  plaintiff  as  those  cited  for  the  defendant. 
•  Ib  the  rule  affected  by  the  &ot  that  the  grantor  conveyed  bj 
deed  of  wamnlyt  We  think  not  If  the  way  were  expressly 
raeerved  in  the  deed,  the  covenants  must  apply  to  the  prenuses 
gnnted;  that  is,  an  estate  with  a  right  of  wayreserved  or  carved 
out  of  the  fee. 

In  the  present  case  the  law  does  for  the  parties  the  same 
flung,  and  the  covenants  apply  to  an  estate  with  this  way  of 
lecessiiy  reserved. 

Exceptions  sustained. 

Qbantob  Bstains  Wat  st  Nhuimiti  ovsa  Lavd  Obahtxd:  See  Jie- 
ftmak  T.  Carroll,  61  Am.  Deo.  863,  and  otMS  cited  in  the  note  864;  ColUn§ 
^.  PrenHee,  88  Id.  61,  and  note.  The  principal  case  is  dted  to  the  point  that 
»  viy  of  n/Botmatj  appurtenant  to  land  paeiee  with  grant  of  land:  Leonardr, 
tjeomatrd,  2  Allen,  646;  and  that,  in  order  to  eetabliih  an  implied  reeenrntioa 
M  right  of  way,  there  moat  be,  at  the  time  of  the  grant,  a  reMonahle  neoei'iy 
lor  iti  eziatenoe:  OU^er  ▼.  PUnum,  08  Maea  Sa 


Rkjhahdboh  v.  Beesd.    Skde/ton  t;.  Winblow. 


[4  <3hUT,441.] 

Bipijvnr  DoxB  sot  Lix  aqatssi  CBaDiroa  Who  has  DiaaonD  Akacb* 
wart  of  gooda  not  belonging  to  debtor,  either  alone  or  Jointly  with  the 
attacthing  officer,  dnoe  the  aitoehed  gooda  are  in  the  legal  onstody-and 
pneeearion  of  the  offioer  only. 

BinsviH  CAN  NOT  Bs  Maiktainsd  AOAnrav  Pxasov  Wso  bas  Ho  Pnana 
aov  OB  CoHVBOL  of  goode  to  be  reploTied. 

BiPLXvoi.  Two  cases  were  considered  together  in  this  coart» 
BiduxrdBon  v.  Beed  et  al.  and  Skilton  v.  Window  et  ai.  The  first 
WB8  replevin  for  goods  attached  and  held  by  a  deputy  sheriff, 
who  was  one  of  the  defendants,  by  the  order  of  the  other  de- 
fendant. Some  of  the  goods  were  the  properly  of  the  plaintiff. 
The  defendants  contended  that  the  attaching  creditor  was  not 
jointly  liable  with  the  officer  in  replevin.  The  jury  were  in- 
structed that  the  creditor  was  thus  liable  under  these  facts,  al- 
though he  never  took  or  had  possession  of  the  goods.    Terdiot 
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for  the  plaintiir  m  to  the  goods  bdoiigiiig  to  him,  and  exoep- 
tkms  alleged  by  the  defendants. 

D.  8,  Bichardaon,  for  the  defendants. 

A.  E.  Brown,  for  the  plaintiif . 

The  second  case  was  repleyin  of  a  horse  taken  on  an  attadH 
ment  sued  out  by  the  defendants  jointly.  The  horse  iras  the 
property  of  the  plaintiff,  and  iras  taken  as  the  debtor^s  properlj« 
by  the  attaching  officer,  under  the  order  of  one  of  the  defend- 
ants. The  horse  i?as  then  placed  in  a  keeper's  hands  by  the 
officer.  The  defendants  daimed  that  the  replevin  should  have 
been  brought  against  the  officer  or  his  keeper,  and  did  not  lie 
against  the  defendants,  or  either  of  them.  The  court  so  ruled 
pro  forma,  in  order  that  this  question  of  law  might  be  deter- 
mined. Terdict  for  the  defendants,  and  ezoeptions  alleged  bj 
the  plaintiff. 

J.  Q.  A.  Oriffin,  for  the  plaintiff. 

A*  A,  Banney,  for  the  defendants. 

By  Court,  MKroALV,  J.  Though  an  officer  who  attaches,  and  e 
plaintiff  who  directs  him  to  attach,  A.'s  goods,  on  a  writ  againel 
B.,  are  joint  trespassers,  and  may  be  sued  jointly  in  an  action 
of  trespass  or  trover,  yet  they  cannot  be  sued  jointly  in  an  ac- 
tion of  replevin.  The  grounds  and  incidents  of  a  replevin  suit 
are  incompatible  vrith  the  joinder  of  the  creditor  and  officer  as 
defendants.  The  writ  of  replevin  assumes  that  the  goods  which 
are  to  be  replevied  have  been  taken,  detained,  or  attached  by 
the  defendant,  and  are  in  his  possession  or  under  his  control; 
and  it  directs  that  they  shall  be  replevied  and  delivered  to  the 
plaintiff,  provided  he  shall  give  bond  conditioned,  among  other 
things,  to  restore  and  return  the  same  goods  to  the  defendant, 
and  pay  him  damages,  if  such  shall  be  the  final  judgment  in  the 
action.  But  attached  goods  are  in  the  legal  custody  and  pos- 
session of  the  officer  only.  The  attaching  creditor  has  no  prop- 
erty in  them,  general  or  special;  no  right  to  the  possession  of 
them;  and  no  right  of  action  against  a  third  person  who  may 
take  them  from  the  officer  or  destroy  them:  Ladd  v.  North,  % 
Mass.  616.  How,  then,  can  the  goods  be  returned  on  a  writ  of 
return  or  reprisal  to  him  who  never  had  possession  of  them,  nor 
the  right  of  possession?  Orhowcan  he  be  entitled  to  damages  for 
the  taking  and  detaining  of  goods  in  which  he  had  no  property? 

The  plaintiff's  counsel  cited  AUm  v.  Orary,  10  Wend.  819  [SS 
Am.  Dec.  656],  as  an  authority  for  sustaining  these  actions.    In 
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fliai  c»ae  the  plaintiff,  whose  goods  had  been  taloeii  on  an  ess* 
cntion  against  a  thixd  person,  maintained  repleyin  against  the 
judgment  creditor  who  directed  the  officer  to  take  the  goods. 
The  court  proceeded  on  the  ground  that,  as  both  the  officer  and 
creditor  were  trespassers,  replevin  would  lie  against  either  of 
them,  because  it  would  lie  wherever  trespass  de  bonis  euparUUis 
would.  And  in  a  subsequent  case  in  the  same  state  the  court 
maintained  an  action  of  replevin  against  the  officer  and  creditor 
jointly:  Stewart  v.TFe2ZB,  6  Barb.  79.  But  we  cannot  admit  the 
position  that  replevin  will  lie  wherever  trespass  de  ftonts  wilL 
Ihe  two  actions  axe  not  in  all  cases  concurrent.  By  the  com- 
mon law,  replevin  cannot  be  maintained  where  trespass  cannot; 
for,  by  that  law,  an  unlawful  taking  of  goods  is  a  prerequisite 
to  the  maintenance  of  replevin:  2  Leigh  N.  P.  1323;  Msany  v. 
EJBod^  1  Mason,  822;  Edpkvns  v.  Edpkins,  10  Johns.  873. 

But  trespass  will  lie  in  cases  where  replevin  will  not.  Replevin, 
being  an  action  in  which  the  process  is  partly  in  rem,  will  not 
lie  where  it  is  impracticable  or  unlawful  to  execute  that  part  of 
the  process  according  to  the  precept.  Thus,  replevin  will  not 
lie  against  him  who  takes  goods  and  destroys  them,  or  sells  and 
delivers  them  to  a  stranger,  yet  he  might  be  sued  in  trespass. 
So  where  an  officer  seized  A.'s  property,  first  on  an  execution 
against  B.,  and  then  on  an  execution  against  A.,  it  was  held  by 
the  court  which  decided  the  case  of  AUen  v.  Orary,  10  Wend. 
349  [25  Am.  Dec.  666],  that  although  A.  might  maintain  tres- 
pass for  the  first  seizure,  yet  he  could  not  replevy  the  property; 
because  he  had  no  right  to  the  possession  of  it  after  the  last 
seizure:  Sharp  v.  WhiUenhaU,  3  Hill  (N.  T.),  676.  In  that  case, 
and  in  Brockway  v,  Bwniap^  12  Barb.  361,  the  former  dicto,  that 
replevin  would  lie  wherever  trespass  de  bonie  would,  were  denied; 
and  in  the  latter  case  it  was  said  that  in  AUen  v.  Orary^  eupra, 
the  court,  by  sustaining  replevin  against  a  defendant  who  had 
not  the  property  in  his  possession,  "pushed  out  the  analogy 
between  trespass  de  bonis  asportatis  and  replevin  further  than  ia 
warranted  by  the  cases."  See  also  Roberts  v.  Bandd,  8  Sandf. 
712,  713. 

In  our  opinion,  replevin  cannot  be  maintained  in  this  com- 
monwealth against  a  person  who  has  no  possession  or  control 
of  the  goods  to  be  replevied;  replevied  goods  caimot  be  restored 
and  returned  to  a  person  from  whom  they  were  never  ta&en; 
and  such  person  cannot  rightfully  be  made  a  defendant,  sole  or 
joint,  in  an  action  of  replevin. 

Ezoq^tionB  sustained  in  the  flxBt  case;  ovemled  in  the  second. 
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AoAnvBT  Whom  BfjLiviM  Lm  vob  Pbofsbtt  Ssoebd  uimsB  Wsic 
Whether  it  lies  againet  the  officer:  See  Spring  v.  Bowiand,  54  Am.  Dec.  243» 
and  cues  cited  in  the  note  246;  Biffgt  y.  Oarrard^  44  Id.  778;  Laikrop  T. 
Cook,  31  Id.  62.  Owner  of  property  may  maintain  replevin  against  iheriff  % 
vendee,  although  each  action  will  not  lie  against  the  sheriff:  I>odd  r,  McCframt 
46  Id.  301;  see  also  Dearmon  y.  Blaetimm,  60  Id.  160.  In  Alkn  ▼.  Cnurgt 
26  Id.  566»  it  is  held  that  replevin  wiU  lie  against  a  plaintiff  in  ezeontioa 
by  whose  direction  the  execution  is  levied  npon  property  of  a  third  person. 
The  principal  case  is  cited  to  the  point  that  replevin  cannot  be  maintainiwt 
against  a  person  who  has  no  possession  or  control  of  the  goods  to  be  repleviedi 
HaU  V.  WhUe,  106  Biass.  600.  So  where  goods  are  seised  wrongfully  nndsr 
process,  replevin  lies  against  the  officer,  and  not  against  the  party  institadng 
the  process:  Grace  v.  MUcheU,  31  Wis.  538;  Gallagher  v.  Bishop,  15  Id.  281;  in 
which  latter  case  it  was  said  that  replevin  lies  against  the  officer  whenever 
he  has  snch  possession  as  would  enable  him  to  maintain  tresspan  for  a  wrong* 
fnl  taking  by  a  stranger. 

RjCFLgVLN   OAK  SE    MAINTAIinBD  ONLT  BT  OkB  WhO    KAB    BiaHV  TO  III* 

MXDiATS  PoflBiaaiON  of  the  goods  replevied;  Leomard  v.  SHeknep,  181  Mass, 
546;  see  Joknaon  v.  Oamleyt  61  Am.  Dea  762«  and  noto  dtiqg  piior  eases  in 
this  series:  Shaddm  t.  JTnott,  58  Id.  63. 


Tdtile  t;.  Bbowv. 

[4  Gbjlt,  ABT.] 

DiOLABAXioini  ov  AoiNT  ABB  Admibsiblb  AOAnniT  Pbihcipal  cr  Mask  as 

Pakt  of  Bx8  Gest^  in  the  execution  of  his  agency. 
Tdlmb  ov  Salb  as  Stated  bt  Sellbb's  Ageht  and  Pobosabib  Ib  eneh 

other's  presence  to  witness  to  the  bargain,  called  by  their  agreement^  dnw 

ing  and  as  a  part  of  the  negotiation,  and  before  its  completion,  are  ooos- 

petent  evidence  against  the  principal. 

Ck>HTEBSATI0N    BETWEEN    BUTER   AND    SeLLBB    OF   OOW,  AFTER   SaLB,    IB 

which  the  buyer  said,  "  You  said  the  cow  was  all  right,"  to  which  the 

seller  replied,  "  Well,  she  is  all  right,"  is  admissible  as  evidence  of  an 

adminion  of  a  warranty  at  the  time  of  the  sale. 
Whbthbb  Statement  bt  Seller  at  Time  of  Sale  tbax  "Oow  n  Axjl 

BiOBT "  amounts  to  a  wairanty  of  soundness  of  the  cow  Is  a  qnestlon 

for  the  jury. 
Flaintcff  gab  Beootee  nr  AonoN  for  Price  of  Gkaxteis  Wab&antbd» 

but  which  do  not  conform  to  the  warranty,  no  more  than  the  actual  value 

of  the  chattels  at  the  time  of  the  sale. 

Assumpsit  for  fifty  dollars,  the  price  of  a  oow.  The  defense 
iras  that  the  oow  was  wairanted  as  soand,  while  this  was  not  the 
fact,  and  that  the  defendant  had  made  tender  of  thirty-seven 
dollars  and  fifty  cents — the  value  of  the  cow — and  had  bronght 
that  amount  into  court.  At  the  trial  the  defendant  admitted 
the  purchase  of  the  cow  from  the  plaintiff's  agent,  Edward 
Tatde,  for  Miy  dollars,  but  daimed  that  the  agent  had  ww> 
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ranted  the  cow  to  be  "all  rigbt,"  though  she  was  not  Bound, 
and  was  worth  only  three  fourths  of  the  price.    A  witness  for 
flie  defendant  testified  that  npon  the  retam  of  the  plaintiiF's 
agent  and  the  defendant  from  the  pastors  where  the  oow  was, 
one  of  them,  bat  which  one  the  witness  could  not  remember, 
said  to  the  witness  that  Tuttle  had  sold  the  cow  at  the  pastors 
to  Brown,  the  defendant,  for  fiffy  dollars,  and  that  she  was  all 
light.     He  also  testified  that  he  was  called  as  a  witness  to  the 
bai^gain  by  Tottle  or  Brown,  bot  he  did  not  remember  the  words 
o^ed  in  calling  him,  nor  the  sobstance  of  them.    This  testimony 
was  objected  to  by  the  plaintiff,  on  the  ground  that  the  sale  was 
made  before  the  conyersation,  and  that  the  declarations  of  the 
agent  were  not  competent.    The  coort  admitted  the  testimony, 
instructing  the  joiy  that  they  most  ''determine  whether  the 
sale  was  completed  before  the  conversation  to  which  the  witness 
referred.     The  declarations  of  an   agent  are  not  admissible 
against  his  principal  if  made  after  his  agency  has  terminated, 
nor  unless  made  as  a  part  of  the  res  gestos,  in  the  execution  of 
his  agency;  bot  if  an  agent  is  making  a  contract  with  another, 
and,  t^e  terms  being  agreed  upon,  it  is  agreed  between  them 
during  and  as  a  part  of  the  negotiation  that  they  shall  call  in  a 
witness  to  the  terms  of  the  bargain,  and  they  do  so,  and  repeat 
the  bargain  before  such  witness,  it  will  be  evidence  of  the  terms 
of  the  contract  against  the  principal;  and  the  jury  will  find,  first, 
whether  the  bargain  was  completed  before  the  'statements  to 
which  tiie  witness  testified  were  made,  and  if  so,  will  disregard 
them;  but  if  they  are  satisfied  of  the  altemative,  they  will  then 
determine  whether  it  was  a  substantive  part  of  the,  agreement, 
and  a  warranty  by  the  agent,  that  the  cow  was  '  all  right,'  and  if 
so,  what  the  parties  understood,  and  what  the  agent  intended 
the  defendant  should  understand,  by  that  phrase;  and  whether 
the  condition  of  the  cow  was  such  as  to  be  a  breach  of  the  war- 
ranty in  that  sense;  and  if  so,  to  find  how  much  less  the  cow 
was  worth  in  her  actual  condition  than  she  would  have  been 
without  such  defect."  As  further  evidence  of  the  warranty,  the 
defendant  offered  the  testimony  of  another  witness  to  a  conver- 
sation between  the  plaintiff  and  defendant  after  the  sale,  in 
which  the  defendant  said,  ''You  said  the  cow  was  all  right,'' 
to  which  the  plaintiff  repUed,  "  Well,  she  is  all  right."    The 
plaintiff  also  objected  to  this,  but  the  court  admitted  it,  in- 
structing the  jury  to  consider  whether  it  was  intended  by  the 
plaintiff  as  an  admission  of  what  had  been  agreed  upon  at 
the  time  of  the  bargain;  andif  it  was  not,  no  declarations  by  tha 
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plaintiif  before  or  after  the  bargain  as  to  the  condition  or  quali- 
ties of  the  cow  would  be  evidence  of  a  warranty,  and  he  directed 
ihem  to  ascertain  its  meaning  from  the  whole  conversation  and 
circumstances  imder  which  it  occurred.  The  plaintiff  urged, 
further,  that  the  words  **  the  cow  is  all  right"  did  not  amount 
to  a  warranty  of  soundness  of  the  cow.  But  the  court  refused 
so  to  rule,  and  left  it  to  the  jury,  under  the  above  instructions, 
to  determine  the  sense  in  which  the  parties  used  the  words. 
The  plaintiff,  upon  the  question  of  damages,  contended  that  if 
the  jury  found  the  warranty  and  its  breach,  they  should  find  for 
the  plaintiff  what  the  cow  was  reasonably  worth.  The  court 
declined,  however,  to  instruct  to  this  effect.  The  verdict  was 
that  the  defendant  owed  the  plaintiff  thirty-seven  dollars  and 
fifty  cents,  that  there  had  been  a  valid  tender  of  that  sum  be- 
fore the  commencement  of  the  action,  and  upon  these  grounds 
was  in  favor  of  the  defendant. 

J.  Q.  A.  Oriffin,  for  the  plaintiff. 

M.  G.  Oobb,  for  the  defendant. 

By  Court,  lisTGAur,  J.  The  court  are  of  opinion  that  the 
plaintiff  has  no  l^gal  ground  of  exception  to  any  of  the  rulings 
or  instructions  at  the  trial. 

1.  The  instruction  to  the  jury  as  to  the  competency  and 
effect  of  the  conversation,  on  the  day  of  the  sale  of  the  cow, 
between  Edwftrd  Tuttle,  the  plaintiff's  agent,  and  a  witness 
called  by  the  defendant,  seems  to  us  to  have  precisely  conformed 
to  the  law:  1  Oreenl.  Ev.,  sec.  118;  8tfUe8  v.  Western  B.  &, 
8  Met.  46. 

■ 

2.  The  conversation  between  the  plaintiff  and  defendant, 
testified  to  by  another  witness  called  by  the  defendant,  we  think 
was  rightly  admitted,  and  that  the  instructions  concerning  it 
were  correct  Salmon  v.  Ward,  2  Oar.  &  P.  211,  is  directly  to 
this  point. 

8.  We  are  of  opinion  that  it  was  rightly  left  to  the  jury  to 
decide,  under  the  instructions  which  had  been  given  to  them, 
whether  the  words  "the  cow  is  all  right"  were  meant  as 
a  warranty  of  her  soundness:  Oliphanfs  Law  of  Horses,  78-81; 
1  Pars.  Oont.,  1st  ed.,  464,  note;  Long  on  Sales,  2d  Am.  ed.,  125. 

4.  In  an  action  for  breach  of  warranty  on  a  sale  of  chattels, 
the  rule  of  damages  is  the  difference  between  their  actual  value 
and  the  value  which  they  would  have  borne  if  they  had  con- 
formed to  the  warranty:  Beggio  v.  BraggioUi^  7  Cush.  166; 
Mayne  on  Damages,  88.    The  rule  is  the  same  in  an  action  foi 
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a  deceit  in  the  sale:  SHles  y.  White,  11  Met.  356  [45  Am.  Dec. 
214].  And  the  same  principle  is  applied  in  a  suit  like  this^  by 
the  seller  for  the  price  of  chattels  warranted,  but  which  do  not 
conform  to  the  warranty,  and  in  a  suit  on  a  note  giTen  for  the 
chattels.  The  plaintiff,  in  such  case,  can  recoyer  no  more  than 
the  actual  yalue  of  the  chattels  in  their  condition  at  the  time  of 
the  sale:  Ooodwin  y.  Mane,  9  Met.  278;  Oothers  y.  Keever,  4  Pa. 
Bt  168.  The  instruction  giyen  on  this  point,  in  the  present 
case,  was  therefore  right. 
Exceptions  oyeiroled. 

DlOLABATIOVS  OV  AOBHT,  TO  MM  APMlMnWiB,  MUST  FOBIC  FaXS  Of    BM 

Qmsbm,  and  relate  to  matters  within  soope  of  hit  agency:  InnU  t.  Steamer 
Semator,  54  Am.  Dec.  305;  Maieer  y.  Brown,  62  Id.  3C3;  Cunningham  y. 
Codkran,  Id.  230;  Moore  ▼.  BeUia,  53  Id.  771,  and  cases  cited  in  the  notes 
thereto.  If  made  after  the  termlnataon  of  his  authority,  they  are  inadmissible: 
Beffuoida  y.  Bawley,  88  Id.  233;  franklin  Bank  v.  Penn,  etc.  Co.,  33  Id.  687; 
Whiirford  y.  Burekmyer,  39  Id.  640.  See  note  to  Moore  ▼.  BeUis,  52  Id. 
773-778,  on  admissions  of  agent  as  eridence  against  his  principal. 

What  wzix  Constitutb  Valid  Wabrantt  on  Sals  ox  Cbattkls:  See 
Kinie^Y.  FUspairkk,  34  Am.  Deo.  108;  TowellY.  QaUwood,  33 Id.  437;  BeaisY. 
Ohuiead,  68  Id.  160;  ffenehaw  ▼.  Bobbine,  43  Id.  367.  Mere  representations 
ss  to  qnality  of  goods  sold  do  not  constitnte  warranty:  WetheriU  v.  NeUaon, 
60  Id.  741;  MeFarland  v.  Newman,  34  Id.  407. 

Whxthxb  Seller's  Statement  Establishes  Warbantt  is  Question  fob 
JimT:  KhUe^  y.  lUapatriek,  84  Am.  Deo.  108;  Betds  ▼.  Olnutead,  68  Id.  160, 
snd  cases  cited  in  the  notes.  The  principal  case  is  cited  to  this  point  fn 
Brooka  v.  MeDonneU,  41  Wis.  143. 

Admissions  ov  Pabtt  against  his  Interest  are  AnMT«STiff.B  as  ByiDENOB 
AOAiNST  Him:  DennU  y.  Chapman,  64  Am.  Dec.  186.  See  DuUon  y.  Wood' 
mm,  57  Id.  46. 

Measure  of  Damages  for  Breach  of  Warranty  of  Soundness  is  Dif- 

lEBENOB  BETWEEN  AOTUAL  VaLUE  AND  VaLUE  AS  WaRRANTBD:  See  JTuRte- 

SM3I  ▼.  Weaver,  69  Am.  Deo.  740,  and  cases  cited  In  the  note.  The  principal 
ease  is  cited  to  this  point  In  Brown  y.  Bigelow,  10  Allen,  244;  Moree  ▼• 
EMtehmB,  102  Mass.  440. 


MooBB  t;.  FrroHBUBG  Railboad  Gobpobation. 

[4  Obat,  466.] 

AcnoN  OF  ToBT  Lies  against  Corporation  for  Act  of  its  SERyANT  within 
scope  of  his  anthority. 

Joinder  of  Corporation  with  m  SERyANT  in  Action  of  Tort  for  trespass 
committed  by  latter  is  no  ground  for  exception  after  yerdict,  though  the 
Terdict  chazge  the  corporation  and  discharge  the  servant. 

HULBOAD  CoMPANT  SuED  FOR  EJECTION  BT  CONDUCTOR  OF  PASSENGER  that 

has  paid  his  fare  has  no  gronnd  for  exception  to  instmotion  that  if  the 
sondBotar  removed  the  passenger  in  the  wrongful  exercise  of  the  disore* 
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tfion  given  him  hy  the  oompMiy  the  oompiiy  would  be  Imbla;  and  tfait 
the  oondactor  would  have  the  light  to  ramoTe  a  pMsenger  for  rafuaal  to 
pay  face  if  thara  was  a  regnlatioii  to  that  offset,  but  if  in  Bach  case  he  put 
oat  paflWDgers  who  had  paid  their  fare  the  company  woold  not  be  liaUa. 
Bailboad  Compant  would  bb  Liablb  vob  Aor  of  Cokduoiob  in  Ejaornro 
PAflDDfoxB  who  had  paid  his  fare,  tfaoagh  the  oondnetor  was  aathcriaed 
to  zemove  only  thoM  who  had  not  paid  their  ttsn,    PerTbaaum,  J, 

FaZLUBB  to  GiTB  iMHIBUOnOHS  18  HOT  SUBJBOT  OF  EZGBFTIOH  UuIbM  thoy 

were  reqnested,  refnaed,  and  an  exception  taken  to  anoh  rafnaaL 

AonoH  of  tort  against  a  railroad  corpoiatioii  and  a  conduoior 
employed  by  them  for  assault  and  false  imprisonment.  Evi- 
dence for  the  plaintiff  tended  to  show  that  he  bought  a  tioket 
from  Boston  to  Olinton,  and  after  the  train  left  Boston  surren- 
dered his  tioket  to  an  employee  of  the  company  on  the  train. 
The  conductor  afterwards  n^ed  for  his  ticket,  and  upon  plaintiff 
informing  him  that  he  had  giyen  up  his  ticket,  doubted  it, 
and  told  him  that  if  he  did  not  give  up  his  ticket  or  pay  his 
laxe  he  must  leave  the  train.  The  plaintiff  refused  to  do  either, 
and  was  then  forcibly  ejected  from  the  cars  by  the  conductor, 
with  the  assistance  of  other  servants  of  the  corporation.  The 
d^nduits'  evidence  tended  to  show  that  no  one  authorised  to 
receive  tickets  from  passengers  obtained  any  from  the  plaintiff. 
The  conductor,  in  putting  the  phn'ntiff  off  the  cars,  used  no 
more  force  than  was  necessary.  The  plaintiff  was  intoxicated, 
and  talked  loudly  and  used  profane  language.  It  was  the  custom 
on  this  road  for  the  conductor  to  eject  from  the  train  passengers 
that  refused  to  pay  their  fare  or  give  up  their  tickets,  and  this 
custom  was  known  and  approved  by  the  company's  officers. 
The  defendants  contended  that  the  company  was  not  liable  in 
this  action  for  the  conductor's  act.  The  jury  were  instructed 
that  if  the  conductor,  in  putting  the  plaintiff  out  of  the  cars, 
acted  by  the  direction  and  authoriiy  of  the  company,  it  was  the 
act  of  the  company  as  well  as  of  the  conductor,  and  they  would 
be  liable  with  him;  that  if  the  company  directed  and  authorized 
the  conductor  to  put  out  of  the  cars  passengers  who  had  not 
paid  their  fare,  and  he  put  out  passengers  who  had  paid  their 
lare,  the  company  would  not  be  responsible  or  liable  for  his 
acts;  thai  if  the  company  gave  the  conductor  the  power  to  act 
according  to  his  discretion  in  all  such  cases  as  should  arise,  and 
in  the  exercise  of  that  discretion  he  wrongfully  exercised  the 
power  or  removed  a  passenger,  it  would  be  the  act  of  the  com- 
pany, and  they  would  be  liable  for  it;  and  that  if  it  was  a  regu- 
lation or  rule  of  the  company  for  the  conductors  to  remove 
pMsengen  who  refused  to  pay  their  fore  or  give  up  their  tioketa^ 
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file  condnctoiB  -would  have  a  xi^t  to  remore  a  paasenger  for 
BDch  a  cause.  The  Terdict  was  a^iamat  the  ooxpcnition  for  fhree^ 
JrandsBd  and  eight  dollaia,  and  in  Isror  of  the  oondnotor. 
TbB  ootpoxBiioB  alleged  ezeeptiona. 

S.  C.  Buichm^  for  the  coiporation,  contended,  inter  aHag  that 
if  the  coxpoiation  could  be  liable  to  an  aotioa  ct  tort,  and 
liaUe  jointlj  with  its  aerrant,  it  was  liable  only  throqgh  his  act» 
and  oonld  notbeliableforanactof  whioh  behadbeenaociaitted; 
and  that  from  the  last  clause  of  the  instnictionfi  the  jniy  might 
well  hare  understood  that  the  oompanj  had  no  zi^t  to  expel  a 
paflsenger  who  refused  to  paj  his  bate  unless  it  had  some  rule 
«r  zegolation  authoniing  it. 

B.  F.  BvJOer,  for  the  plaintiff. 

By  Court,  TBdCAs,  J.  This  is  an  action  of  tort,  and  comsa 
up  upon  exceptions  to  the  mlings  of  the  presiding  judge. 

1.  It  is  too  well  settled  for  discussion  Qiat  an  action  for  a  tort 
may  be  maintained  against  a  corporation:  Thayer  ▼.  Boeton,  19 
Pick.  511  [81  Am.  Deo.  157],  and  eases  cited. 

2.  There  is  no  difficulty  in  joining  the  corporation  wiUi  their 
servant  in  the  same  action.  Had  there  been  any  difficulty,  the 
Terdict  has  relieved  it.  With  the  consistency  of  the  Tcrdict,  in 
eharging  the  one  and  disoharging  the  other,  we  have  nothing  ta 
do,  upon  these  exoeptious. 

3.  The  instructions  as  to  the  liabilily  of  the  defendant  oorpo^ 
ration  for  the  acts  of  their  servant  were  favorable  to  the  corpo* 
ration.  The  only  point  upon  which  a  doubt  might  be  suggested 
would  be  upon  the  second  clause  of  the  instructions,  that  if  the 
company  authorized  the  conductor  to  put  out  of  the  cars  passen- 
gers who  had  not  paid  their  fare,  and  be  put  out  persons  who 
had  paid  their  fare,  the  company  would  not  be  responsible- 
for  his  acts.  If  a  passenger  who  has  paid  his  fare  and  con- 
ducts himself  well  is  removed  by  the  servant  of  the  company 
having  charge  and  control  of  the  train,  it  is  difficult  to  see  hovr 
the  company  could  escape  responsibility  for  his  act:  See  PhUc^ 
ddf^da  d  Beading  B.  B.  v.  Derby,  U  How.  468. 

The  want  of  instructions  in  relation  to  the  right  of  the  con- 
ductor to  remore  the  plaintiff  if  intoxicated  or  using  profane 
language  is  not  the  subject  of  exception.  We  cannot  pre- 
Bome  that  proper  instructions  were  not  given.  If  the  defend- 
ants desired  specific  instructions  upon  this  point,  they  should 
have  made  their  request  to  the  presiding  judge,  and  if  he 
vefnsed,  excepted  to  such  refusal. 

Exceptions  orerruled. 
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Aonoir  ov  Tokt  Lns  aoaihst  Cobpokation:  ChotUpeed  r.  Boat  Haddmm 
Bank,  68  Am.  Boa  4d9;  Jl£eare$  ▼.  CommManen,  49  Id.  412;  rAoyerT.  Boa- 
Urn,  31  Id.  157.  TrespaM  vi  ei  armi$  Um  agaimt  them:  IfUteman'*  Ab'x  t. 
WUmingUm€te.B.B.Oo.,9SId,4lli  Underwood T.Kewpori,  41  l±2dKL  The 
principal  oaM  is  cited  to  thia  point  in  HeweU  ▼.  Swift,  3  Allen,  422;  PkUeh 
delplUa  etc  B.  B.  Co,  v.  Quigley,  21  How.  210.  In  FooU  ▼.  Oimimnati,  84 
Am.  Deo.  420,  it  is  held  that  treepass  quare  dtmnun  JregU  cannot  be  main- 
tained against  a  corporation  aggregate. 

CORPOa^TION  IS  LlABLB  VOB  AOT  OB  KbOUOKNOB  OV  R8  AqBHT  WITKIV 

SooFB  ov  BIS  Emplotmxht:  Ohio  lAfe  Ineuranee  S  Trud  Co,  v.  Merckanit^ 
Inewranee  A  Trtui  Co.,  53  Am.  Deo.  742;  Leeher  ▼.  WabaA  Oamai  Co.,  66  Id. 
404;  Ware  r.  Batraiaina  etc.  Canal  Co.,  35  Id.  180;  but  see  VtmdefbUi  r. 
Biehnumd  Tnut  Co.,  61  Id.  315.    See  infra,  "Liability  of  Ghurrier." 

Jonrr  Action  ov  Tobt  di  Natubb  ov  Tbbspass  mat  bb  Mahitaihbd 
AOAiNST  GoBPOBAHOH  and  its  servant  for  a  personal  injoiy  inflicted  by  the 
latter  in  the  discharge  of  his  duties.  Although  the  principal  case  is  not 
anthority  to  this  extent,  the  mle  in  this  form  was  afterwards  fixed  in  Mssss 
chnsetts  by  BeweU  ▼.  8w{ft,  8  Allen,  422  et  aeq.,  which  case,  althongh  itreoog- 
niaed  that  the  principal  case  was  not  obliged  to  go  thus  far,  ncTertheleai 
decided  such  joinder  permissible.  The  principal  case  is  also  cited  on  this 
point  in  St.  Louie  etc.  B.  B.  Co.  r.  Dolby,  10  HI.  374;  and  in  WrightY.  Oomp- 
Um,  53  Ind.  330,  it  is  held,  dting  the  principal  case,  that  the  master  and  ser- 
vant may  be  joined  in  an  action  for  injnries  resolting  from  the  csielessness  or 
negligence  of  the  servant  in  the  ooorae  of  his  employment.  See  also  Hohmee 
▼.  Wakefield,  12  Allen,  581. 

LlABIUTr  OV  PbINOIPAL  OB  MaSTKB  lOB  AOBBT^S  OB  SbBTAMT'S  TOBfBt 

See  Jokneon  v.  Barber,  60  Am.  Dec.  416,  and  note  410,  dting  prior  cases;  note 
to  Ware  v.  Baraiaria  etc.  Co.,  35  Id.  180.  A  note  on  his  liability  in  exemplary 
damages  is  appended  to  Hagan  v.  Promdenoe  etc.  B.  B.  Co.,  USt  Id.  377.  Hie 
principal  case  is  dted  to  the  point  that  a  master  is  responsible  in  trespass  for 
the  trespass  of  his  servant,  in  the  coarse  of  his  employment,  which  involves 
the  nse  of  force,  although  the  trespass  oonsiBts  only  in  the  nse  of  force  ex- 
cessive in  degree:  Howe  ▼.  Newmarch,  12  Allen,  66;  that  both  are  answerable 
as  trespaasers:  Hoimes  v.  Wakefield,  Id.  681. 

Liability  ov  Gabbibb  fOB  Assault  bt  Sbbtaft  upon  Passbvobb:  See 
note  to  Ware  ▼.  Baraiaria  etc.  Canal  Co.,  35  Am.  Dec.  201 ;  note  to  Hagan  ▼; 
Promdence  etc  B.  B.  Co.,  62  Id.  377.  The  principal  case  is  dted  to  the  point 
that  a  railroad  corporation  is  liable  to  the  same  extent  as  an  individnal  for 
injury  done  by  its  servant  in  the  coarse  of  bis  employment:  Hewett  v.  Sw^t, 
,i  Allen,  422;  Banuden  v.  Boeton  etc.  B.  B.  Co.,  104  Mass.  120;  Base  ▼.  Chi- 
cago etc.  B*y  Co.,  36  Wis.  463;  Craker  v.  Chicago  etc  B*y  Co.,  Id.  676;  Jeffer- 
eonviUe  B.  B.  Co.  v.  Bogere,  38  Ind.  126;  Indianapolie  etc  B.  B.  Co.  v.  An- 
thony, 43  Id.  187.  If  a  condactor,  in  the  exercise  of  his  general  discretionary 
authority,  wrongf ally  ejects  a  passenger  who  has  in  fact  paid  his  fare,  or  uses 
excessive  or  onjastifiable  force  in  ejecting  a  passenger  who  has  not  paid  hii 
&re,  the  railroad  company  ie  liable:  Banuden  v.  Boeton  etc  B,  B.  Co.,  104 
Mass.  121. 

Fob  Gxkebal  Liabiutt  ov  Passbnobb  Gabbixbs,  see  Hagan  v.  Proni-^ 
deuce  etc.  B.  B.  Co.,  62  Am.  Dec.  377;  IMeh  v.  Beigle,  Id.  666;  OUlenwater 
V.  Madieon  etc  B.  B.  Co.,  61  Id.  101;  Frmk  v.  Coe,  Id.  141,  and  cases  dted 
in  the  notes. 

Kov-pATXBiiT  ov  Fabb  D0B8  NOT  AmoT  Cabbibb^  Liabhiit  fOB  Nbou- 
aBBGB  ov  TO  Sbbtahtb:  OUUnwotery.  Madieon  etc  B.  B.  Co.,  61  Am.  Deo. 
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101,  and  Me  note  tlMnto  109;  see  alio  PtUn  ▼.  R^nd;  50  Id.  740.  And 
cJMtioii  of  »  pflMwngnr  for  non-payiiMnt  of  fu«,  which  in  fust  ha  haa  paid, 
wQl  render  the  company  liaUe,  and,  aooofding  to  many  anthoritiaa,  if  the 
■awanlt  be  oommitted  with  ezoeHive  foroe,  aooompanied  with  malioe,  eto., 
eiemplncy  damagea  aie  reooverable:  Hagtm  ▼.  ProfMrnm  etc.  R,  R.  Oo,f  OS 
1dm  377,  and  note  879. 

ABBDrai  owimnxuvnom  vov  SpMrnoALLT  Psatsd  n  kov  EEBom:  JTo^ 
Uiaif  ▼.  Rkeem,  67  Am.  Deo.  028;  Ikai  ▼.  Rogti^  57  Id.  702;  Hearst  ▼.  Cmm 
arfMfongr^  40  Id.  412;  8iaU  ▼.  iSboa,42  Id.  148;  Briittdm  ▼.  2>oy{eitoini  Bmk, 
m  Id.  110;  Cftatrdbncm  r.  AaiO,  80  Id.  211;  HeHfert  ▼.  JSTuJe,  84  Id.  75ft. 
The  principal  ejaw  ia  eifted  to  tfala  point  in  Levi  t.  Ljpm  tie,  R,  R.  Ch,^  11 
AUan,  sot. 


AlUDT   V.  FUBBIHH. 

[4aBAV,0O4.) 

Fabol  Bvuiuob  18  HOT  AinnwnBLB  TO  Aiffix  Oontfiov  fO  PwiMiiwim 
NoTB  Patablb  Absolotilt. 

Tamol  Bvidxkob  18  IsADioasiBLB,  Of  AonoH  BsrwsDr  Oimvij.  Pabtim 
oar  PBOMmsoBT  Nora  Patavui  ABsoLumT,  to  ihow  tliat  the  note  waa 
giTon  in  payment  for  m  horae  aold  to  the  maker,  vpon  condition  that 
if  be  ahoold  be  dimatiafied  with  the  horae  within  three  montha  he 
nigfat  retom  him  and  reoeiTe  the  note,  and  that  he,  being  diwatiafled, 
tendered  the  hone  within  three  montha  and  demanded  the  note;  since 
thia  eridence  ihowa  no  failure  of  conaideration,  but  merely  »  condition 
of  defeaeance. 


AoTiOH  of  contxaot  on  a  promissory  note  for  thirly  dollars, 
signed  by  the  defendant,  and  payable  to  the  plaintiflh  or  their 
order  three  months  from  date,  ifrith  interest.  The  defendant 
was  allowed,  against  the  plaintifffl*  objection,  to  introduce 
parol  eridenoe  that  upon  the  day  of  the  date  of  the  note  the 
defendant  bought  a  horse  from  tibe  plaiTitifls,  giving  them  the 
note  in  part  payment;  and  that  it  was  agreed  at  the  time,  and 
as  an  inducement  to  the  sale,  that  if  the  defendant,  within 
three  months,  should  become  dissatisfied  with  the  horse,  he 
might  return  him  to  the  plaintiffs,  rescind  the  contract,  and 
receiTe  the  note  and  money  paid;  that  within  a  week  after  the 
sale  the  defendant  was  dissatisfied  and  offered  the  horse  to  the 
plaintiffs,  demanding  the  money  and  note,  but  the  plaintiffs 
lefnaed  to  take  back  the  horse  or  gire  up  the  note  and  money. 
The  court  instructed  that  if  these  facts  were  belieyed,  the  con- 
sideration of  the  note  had  failed,  and  the  plaintiflb  could  not 
recover.  Verdict  for  the  defendant,  and  exceptions  by  the 
plaintiflJB  to  the  instructions  and  the  admission  of  the  evidence. 

J.  W.  Baoon,  for  the  plaintiffs. 

0.  A.  Bomerify^  for  the  defendant. 
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By  Oovii,  Dbuxt,  J.  The  principle  Qmi  parol  eTidanoe  ifl 
inftcbuiMdble  to  aimez  a  eonditioa  to  an  abaohite  promise  in 
writing  in  the  form  of  a  pronnaeory  note  promising  to  pay  a 
eertain  sum  of  money  on  a  certain  day  named  seems  to  be  too 
well  settled  in  this  commonwealth  to  be  farther  questioned. 

The  principle  foand  its  early  defelopment  in  tha  ease  of  JSTitnl 
T.  AdamMf  7  ICsss.  618,  and  has  sinoe  been  sostsined,  and  pme- 
ticaUy  applied,  throngh  a  long  series  of  cases.  We  shall  refer  to 
a  few  of  the  leading  ones. 

In  Boie  t.  Learned^  14  Mass.  154,  it  was  offered  to  be  shown 
by  parol  eridence  that  the  note  was  originally  given  on  a  condi- 
tion, and  that  nnder  that  condition,  no  cause  of  action  existed; 
bnt  the  court  held  sach  sividenoe  incompetent  to  defeat  a  reooT* 
ery  upon  the  note,  which  was  an  unconditional  promise. 

In  Spring  t.  LoveU,  11  Pick.  417,  the  offer  was  to  show  by 
parol  eridence  that  it  was  agreed  by  the  payee,  at  the  time  of 
the  giving  of  the  note,  that  the  same  should  be  giren  up  upon 
the  conveyance  by  the  maker  of  certain  real  estate  which  he  held 
for  the  use  of  the  payee  and  others,  and  that  the  entire  arrange- 
ment was  merely  intended  temporarily  to  secure  the  parties  dur- 
ing some  delay  in  the  conveyance  of  the  land,  which  delay  was 
desired  by  them  mutually.  The  suit  was  brought  in  the  name 
of  an  indorsee;  but  the  note  having  been  negotiated  long  after 
it  was  due,  it  was  treated  by  the  court,  in  respect  to  the  defense, 
as  if  tile  action  had  been  brought  by  the  original  promisee.  The 
parol  evidence  was  rojected,  and  the  action  on  the  note  sus- 
tained, placing  it  directly  upon  the  ground  that  ihe  admission 
of  the  evidence  would  be  repugnant  to  the  rule  that  parol  evi- 
dence cannot  be  received  to  contradict,  alter,  or  control  a  writ- 
ten obligation.  The  reasoning  of  the  chief  justice,  who  delivered 
the  opinion  of  the  court  in  that  case,  is  this:  **  The  note  is  an 
unqualified  promise  to  pay  a  specific  sum  of  money  on  demand; 
the  parol  evidence  would  make  it  defeasible  upon  ihe  perform- 
ance of  a  distinct  collateral  act — that  of  giving  a  certain  deed. 
The  written  promise  is  absolute  and  indefeasible;  the  parol 
agreement  would  make  it  conditional  and  defeasible.  Such  a 
parol  defeasance  would  manifestly  alter  and  control  the  charac- 
ter and  effect  of  the  written  obligation." 

In  8t.  Louis  Perpetual  Ins.  Co.  v.  Homer ^  9  Met.  89,  parol  evi- 
dence showing  under  what  circumstances  the  note  was  given, 
and  that  it  was  agreed  by  the  payee  that  the  amount  of  the  legal 
demands  of  the  maker  against  the  payee  for  a  loss  alleged  to  be 
secured  by  a  policy  of  insurance  shall  be  applied  in  discharge 
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of  tke  aole,  was  zqeoted  as  inoompatent,  because  it  was  '*  in  di- 
veci'violaiLon  of  weQ-setQed  ponoiples  legalaiiBg  the  admisskm 

In  AdamM T.WH9on,12  Met  188  [46  Am.  Deo.  210],  in  defense 
to  an  actton  npcm  a  ptomissoiy  note,  the  defendant  offered  oral 
endenoe  to  Aaw  under  vdiat  cireomstanoes  the  note  was  giiren; 
and  afband  to  prove  that  the  defendant  was  the  consignee  of 
one  Cheever,  who  was  the  debtor  of  the  pajee  of  the  note;  that 
the  defendant,  being  waob.  consignee,  had  given  this  note  to  the 
payee  for  tiieamoontof  sndi  indebtedness  of  Cheever;  and  that 
when  the  note  was  given  it  was  agreed  orally  by  the  payee  that 
the  same  Bhoald  not  be  payable  unless  the  maker  should  be 
loaad  to  have  in  his  hands  fonds  or  properly  of  Cheever  suffi- 
cient to  pay  it  The  defendant  offsred  farther  to  show  that 
upon  the  inal  disposition  of  the  property  of  Oheever  in  his 
heads  there  was  nothing  left  to  apply  on  the  note.  This  parol 
evidence  was  zejected  by  the  coort  of  common  pleas,  upon  the 
ground  that  evidence  of  an  oral  agreement,  showing  that  a  writ- 
ten promise  which  was  absolute  in  its  terms  was  a  conditional 
promise,  was  not  admissible.  This  court  affirmed  the  ruling, 
and  held  the  evidence  properly  rejected,  it  being  '*  an  attempt 
to  alter  and  vary  a  written  contract  by  parol  evidence,  by  in- 
gnfting  thereon  a  condition  or  defeasance." 

The  case  of  Underwood  v.  SmondM^  12  Met.  275,  was  an  action 
upon  a  promissory  note  for  the  sum  of  one  hundred  and  fifteen 
dollars,  as  to  seventy  dollars  of  which,  that  being  the  only  sub- 
ject in  controversy,  the  defendant  oflPered  to  show  by  oral  evi- 
dence that  the  note  was  given  in  consequence  of  a  sale  made  by 
the  defendant,  as  agent  for  the  plaintiff,  of  a  horse  to  one 
Gibbs,  who  had  given  his  note  therefor  to  the  defendant  for  the 
use  of  the  plaintiff,  all  which  acts  had  been  notified  by  the 
plaintiff;  and  that  the  defendant,  holding  this  note  and  thirty 
dollaxB  in  cash  on  the  same  account,  had,  at  the  request  of  the 
plaintiff,  given  him  the  note  in  suit  therefor,  the  plaintiff  agree- 
ing with  the  defendant,  at  the  time  of  the  giving  of  the  note, 
that  if  the  note  against  GKbbs  was  not  collected  the  defendant 
should  not  be  liaUe  for  the  same.  It  vras  further  offered  to  be 
shown  that  Oibbs  had  not  paid  his  note,  and  was  wholly  unable 
to  pay  it  The  court  of  common  pleas  admitted  the  evidence  as 
competent  for  the  purpose  of  showing  a  want  or  failure  of  eon- 
sideration,  taking  tiie  distinction  that  has  been  suggested  in  the 
present  case,  that  it  was  competent  for  that  purpose,  although 
it  would  not  be  to  vary  or  contradict  the  note.    But  this  court. 
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upon  exoeption  being  taken  to  the  above  ruling,  held  that  the 
parol  eyidenoe  offered  was  wholly  inadmisedble,  as  it  tended  to 
show  by  parol  proof  that  a  condition  was  annexed  to  the  note, 
the  court  declaring  that  **  a  stipulation  that  the  contract  shall 
become  roid  upon  the  happening  of  a  future  event  is  a  defeasance, 
and  essentially  a  condition,  and  cannot  avail  to  defeat  the  con- 
tract, unless  such  condition  is  made  part  of  the  written  contract^ 
or  is  otherwise  proved  by  writing/' 

The  cases  we  have  thus  referred  to  were  all  of  them  cases  of 
promissory  notes.  In  many  of  them  the  facts  offered  to  be 
proved  as  directly  affected  the  original  consideration,  and  had 
as  strong  a  bearing  upon  the  question  of  want  or  failure  of  con- 
sideration, as  in  the  present  case.  But  this  did  not  avail  or 
justify  the  admission  of  the  evidence. 

Oases  sustaining  this  rule  as  to  the  exclusion  of  oral  evidence 
might  have  been  cited  from  the  English  courts,  and  from  some 
of  our  sister  states.  But  we  cannot  suppose  any  more  control- 
ling authorities  for  our  action  can  be  dted  than  our  own  adjudi- 
cated cases,  when  the  cases  have  been  numerous,  and  have  been 
deliberately  settled  upon  full  argument.  We  have  confined  the 
citations  to  cases  of  promissory  notes,  as  being  more  directiy  in 
point,  though  we  might  present  striking  cases  of  the  applica- 
tion of  the  rule  excluding  oral  evidence  when  offered  to  control 
other  written  promises,  as  in  Wakefield  v.  Stedman,  12  Pick. 
662,  and  Curtis  v.  Wake/eld,  15  Id.  437. 

These  cases,  and  the  principle  of  law  we  derive  from  them, 
do  not  in  the  least  interfere  with  the  right  to  introduce  oral 
evidence  to  show  that  a  contract  was  illegal  in  its  chc^acter,  or 
that  it  was  made  without  consideration,  or  that  there  has  been 
a  failure  of  consideration,  or  that  it  was  induced  by  fraud. 

In  the  present  case,  the  parol  evidence  is  not  offered  to  show 
any  illegidiiy  in  the  contract,  or  any  fraudulent  representation  or 
breach  of  warraniy  as  to  the  nature  of  the  property  sold,  but 
simply  to  show  that  the  note  was  given  upon  a  condition  ren- 
dering it  defeasible.  It  has  no  tendency  to  show  a  want  of 
consideration,  or  a  failure  of  consideration,  as  we  understand 
the  law  on  this  subject.  There  was  a  good  and  valid  consid- 
eration for  the  note  in  any  view  of  the  case.  The  transfer  of 
the  possession  of  the  plaintiff's  property  to  the  defendant,  to 
be  held  and  enjoyed  as  his  own,  and  with  the  full  right  to  sell 
and  dispose  of  it  for  his  own  benefit,  was  in  itself  a  sufficient 
consideration  for  the  note.  This  consideration  has  never  failed, 
but  has  continued  to  be  enjoyed  by  the  defendant.    The  grava- 
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men  oomplamed  of  hj  the  defendant  does  not  reach  the  oonsid- 
eiation,  or  show  any  failure  therein.  The  parol  evidenoe  would, 
if  competent,  prove  that  the  plaintiff  had  not  performed  a  atip- 
ulation  on  his  part  to  deliver  up  the  note  on  the  happening  of 
a  certain  event. 

Had  the  plaintiff  received  back  the  horse,  and  treated  the  oon- 
tiact  of  sale  ae  rescinded,  the  defendant  might  properly  have 
insisted  upon  such  fact  in  defense  of  the  right  of  the  plaintiff  to 
recover  on  the  note.  That  would  have  presented  a  different  case, 
md  might  have  been  competent  to  show  the  defendant  was 
thaehy  discharged  from  further  liability  on  the  note,  for  the 
reason  that  plaintiff  had  assented  to  the  rescinding  of  the  con- 
tract, and  taken  back  the  property. 

In  the  view  we  have  taken  of  this  case,  a  majority  of  the  court 
are  of  opinion  that  the  parol  evidence  was  inadmissible  for 
the  purpose  of  sustaining  the  defense.  It  was  not  admissible  as 
sfidence  showing  a  want  or  faQure  of  the  consideration  of  the 
note,  its  effect  being  solsly  to  ingraft  a  condition  upon  an 
absolute  written  promise,  and  by  force  and  efEeot  of  this  con- 
dition to  defeat  the  recovery  of  the  note. 

Exceptions  sustained. 

ToTAi.  OB  Pabxial  Failubs  or  CoirmpMUTiog  or  Kon  is  Dbiinss  so 
Aanaa  on  Pboiobsqbt  Kon:  Maurp  ▼.  Coleman^  60  Am.  Deo.  478;  Drtm 
▼.  TowU,  60  Id.  380;  8mUh  v.  BuAy,  67  Id.  207»  and  owes  dted  in  fhs 
DOtot  thereto.  In  Hodgtins  t.  Mmdkm,  100  Mmm.  811,  it  is  said  that  total 
bStan  of  cooaideration  may  alwayi  bo  pleaded  and  ahown  in  defenae;  partial 
fuhire  only  when  aaoertained  and  liqnidated,  nnleaa  offraod  aa  evidence  in 
ndaetion  of  damagea,  under  the  role  which  pennita  sooh  defenae  in  oertain 
flaaee  when  it  ia  properly  pleaded  to  avoid  oixooity  of  action;  that  a  partial 
want  of  cooaideration,  on  the  other  hand,  ia  alwmya  a  defenae  pro  Umto^  citing 
the  principal  caae. 

FlBOMxasGBT  Notts  ABaourrm  ov  rb  Fact  caknot  bt  Pabol  Evidinct  be 
converted  into  one  payable  on  contingency:  Haieh  t.  Hyde,  89  Am.  Deo.  203; 
Adama  ▼.  Wiimm,  46  Id.  240,  and  note  242;  see  Fro§$er  ▼.  L^qveer,  40  Id. 
288;  Weai  t.  Kdly,  64  Id.  102,  and  caaea  cited  in  the  notea;  Campbdl  v.  Up- 
Aaw,  46  Id.  76,  and  note  76.  The  principal  caae  ia  dted  to  thia  effect  in 
PerlAu  V.  Taimg,  16  Gray,  392;  Carrier  t.  8ear§,  4  Allen,  338;  Tower  v. 
Biekardmm,  6  Allen,  363;  Dtufisy.  Bandaa,n6  Maaa.  661;  Perry  y,  Biffehw, 
128  Id.  131;  MeCUaiie  y.  Cory,  22  lad.  176;  Hydev.  Tmwinisel,  26  moh.  96; 
Xewit  ▼.  Jonet,  7  Boaw.  370;  Woodward  ▼.  Fcmter,  18  Gratt.  204.  In  Slade 
▼.  Boodf  13  Gray,  99,  it  waa  held  that  in  defenae  to  an  action  by  the  payee 
on  a  promiaeoiy  note  it  might  be  ahown  by  parol  that  it  waa  given  aa  ooUat- 
end  aecoiity  for  liabilitiea  incnrred  by  the  payee  at  the  reqaeat  or  for  the 
bonafit  of  the  defendant,  and  that  the  payee  aoffered  no  looa  by  raaaon  of  anoh 
Bahilitiea,  and  the  caae  waa  diatingniahed  from  the  principal  caae  aa  being  one 
vhwe  the  defenae  waa  pnrely  afaUore  or  want  of  conaideratioa. 
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Appleseo^  Bajsol  v.  MoGilvbat. 

[4aBAZ.IlB.] 
AmSOBRT  OV  AOKKT  TO  BlEPU>T  BVBAQWMn  MAT  MM  ImTUMD  Cpom  liwuia 

■ianoM  or  from  the  mage  of  trade. 

AUTHOBITT  OV  AOXNT  TO  WbOM  NoTB  JB  DxUVXBKD  lOB    OOLUBGTIOV  TO 

Emiujt  Bahx  as  mbagent  for  thia  pnrpoae  may  be  implied  from  direo- 
tloo  to  origiiial  agent  to  "  collect  it  in  the  ordinary  way,"  and  the  fact 
that  it  waa  the  agenfs  oaatom  to  odOeet  notes  tlirovgh  a  bank  aa  wall  •■ 
peraonally. 

MoHBT  Paid  ina>iE  Mibtakb  ov  Faot  mat  bb  BaoamMMD  Baok,  and  it  is 
no  defense  that  the  mlatake  arose  through  plaintiff's  nsgUgenoe,  whioh 
has  caused  no  damage  to  the  defendant. 

Bahk  to  Which  Notb  hab  bbbk  Dbutbrbd  iok  Gollbotiov  bt  Couuwnov 
AoBMT  of  owner  of  note,  who  direeted  snch  agent  to  "collect  it  in  the  ordi- 
■ary  way,**  it  being  the  agenfs  oostom  to  coUeot  throagh  a  bank  as  well 
as  pefSGoally,  may  lecover  from  the  owner  of  the  note  the  amonnt  thsraof 
wfaioh  the  bank  paid  him  through  the  eoUeotion  agent  under  a  mistaka^ 
■apposing  the  note  had  been  paid,  when  in  fact  it  had  not;  and  the  owner 
of  the  note  has  no  defense  on  the  groond  that  there  exists  no  privity  be- 
tween himself  and  the  bank,  or  tiiat  the  mistake  occnrred  through  the 
negligence  of  the  bank,  when  it  doea  not  appear  that  be  baa  snilered  any 
damage  therefrom,  or  that  any  change  in  his  sitoation  veopectii^  lik 
debtor  has  been  caused  thereby. 

AoTiOH  of  contract  for  three  hundred  and  seTenty  dollars  and 
foriy-two  cents,  receiyed  by  the  defendants  to  the  plaintilb'  use. 
It  appeared  in  OTidenoe  that  the  defendants  held  two  notes  mads 
by  a  firm  doing  business  in  Lowell,  for  three  hundred  and  ser- 
enty  dollars  and  forty-two  cents  each,  one  being  due  April  7, 
1854,  and  the  other  April  13, 1854.  Both  notes  were  payable 
to  the  defendants,  and  were  indorsed  by  them  in  blank.  They 
deliyered  the  notes  to  an  expressman  between  Boston  and  Low- 
ell, and  directed  him  to  collect  them  in  the  ordinary  way.  It 
was  this  carrier's  custom  to  collect  notes  sometimes  by  deposit- 
ing them  in  a  bank,  and  sometimes  by  calling  on  the  parties  per- 
sonally. He  did  not  inform  the  defendants  how  he  intended  to 
collect  their  notes,  and  was  not  aware  whether  they  knew  that 
he  eyer  collected  notes  through  banks.  Before  the  seventh  of 
April  he  deposited  the  notes  for  collection  with  the  plaintiSs,  a 
bank  in  Lowell.  On  the  eighth  of  April  he  called  at  this  bank 
and  inquired  if  the  note  due  the  previous  day  had  been  paid; 
a  clerk  of  the  bank  informed  him  that  it  had  been  paid,  and  de- 
livered him  the  amount  of  it.  The  bank  received  no  compensa- 
tion for  the  collection,  and  was  not  informed  by  the  carrier 
when  he  deposited  the  notes  to  whom  they  belonged.  The 
earner  paid  the  amount  received  to  the  defendants  the  nest  day. 


Oct  1855.]      Applsion  Bank  t;.  McOilybat.  98 

and  tlifly  paid  him  for  his  aernoes.  The  note,  however,  had  not 
been  paid.  The  bank  showed  ihat  as  the  notes  had  not  been 
plaeed  on  the  regular  file,  they  had  not  notified  thepromiaon  of 
the  notes  of  the  maturity  of  the  note  dae  April  7th,  and  their 
derk  was  thus  led  into  the  mistake  of  supposing  it  paid  when 
it  had  not  been  and  never  was  paid.  Immediately  upon  the  dis- 
covery of  the  mistake,  npon  April  10th,  they  demanded  payment 
of  the  promisors.  Payment  was  lefosed,  and  on  the  eleventh 
of  April  they  communicated  these  facts  to  the  defendants,  and 
tendered  them  the  note,  at  the  same  time  demanding  the  money 
the  defendants  had  received  from  the  earner.  This  the  defend- 
antsrefosed.  It  also  appeared  that  the  promisors  had  no  means 
of  paying  the  note  due  April  7th,  and  would  not  have  paid  it  if  pre- 
sented. After  this  date  they  paid  no  debts.  No  change,  how- 
ever, took  place  in  their  <nreumstanoes,  but  they  continued  in 
possession  of  a  stock  of  dry  goods  until  April  17th.  Upon  that 
day  they  were  sued  by  the  defendants  on  the  note  due  April  13th, 
and  an  attachment  veas  levied  on  their  stock.  The  attachment 
was  aft^wards  dissoWed  under  the  insolyent  laws  by  an  assign- 
ment of  their  estate  thereunder.  The  defendants  contended 
that  no  privity  or  agency  was  shown  between  the  parties  to  the 
action,  such  as  to  allow  the  plaintiffs  to  maintain  it,  and  as  the 
mistake  arose  through  the  plaintifEs'  negligence,  they  had  no 
remedy  against  the  defendants.  Verdict  by  consent  for  the 
phuntifi,  subject  to  the  opinion  of  the  full  court. 

Z>.  8.  Bichardson  and  W,  A.  Bichardson,  tor  the  plaintiffs, 

J.  G,  AbboU^  for  the  defendants. 

By  Court,  Bioklow,  J.  The  objection  that  this  action  can- 
not be  maintained,  for  want  of  privity  between  the  parties  to 
tiie  suit,  is  not  sustained  by  proof.  The  rule  of  law  is  well 
settled,  that  in  the  absence  of  any  authority,  either  express  or 
implied,  to  employ  a  subagent,  the  trust  committed  to  an  agent 
is  exclusively  personal,  and  cannot  be  delegated  by  him  to  an- 
other so  as  to  affect  the  rights  of  the  principal.  In  such  case, 
if  the  agent  employs  a  substitute,  he  does  it  at  his  own  risk  and 
upon  his  ovm  responsibility.  The  agent  only  is  liable  to  the 
principal,  and  the  subagent  is  responsible  solely  to  his  imme- 
diate employer;  nor  can  the  principal  be  liaUe  for  the  acts  of  the 
sobagent.  There  is  no  privity  between  them  upon  which  any 
mutual  rights  and  remedies  can  be  based. 

But  this  general  role  is  always  subject  to  be  modified  by  the 
peculiar  droumstances  of  each  particular  case,  from  which,  or 
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from  the  usage  of  trade,  a  power  to  delegate  an  authority  oaa 
be  inferred:  Story  on  Agency,  sees.  14,  888. 

In  the  case  at  bar,  it  appears  that  the  defendants  deliTered  the 
note  for  collection  to  the  carrier,  with  directions  **  to  collect  it  in 
the  ordinary  way,''  and  that  it  was  his  custom  to  collect  notes  by 
depositing  them  in  a  bank  as  well  as  by  calling  on  the  parties 
personaUy.  ^e  directions  given  by  the  defendants  were  equiva- 
lent to  an  authoriij  to  adopt  either  of  the  modes  of  collecting 
the  note  which  the  carrier  was  in  the  habit  of  using,  and  well  war- 
ranted the  jury  in  finding  that  the  plaintifb  were  duly  employed 
as  the  agents  of  the  defendants  in  this  particular  transaction. 
We  cannot  doubt  that  if  the  carrier  had  died  or  become  insolvent 
before  payment  to  him  of  the  amount  collected  by  the  plaintifEs, 
the  defendants,  upon  disclosure  of  the  agency,  would  have  had 
a  good  claim  therefor  against  the  plaintiffs.  The  privity  neoes- 
aaxy  to  make  the  parties  liable  to  each  other  is  created  by  the 
authority  to  employ  a  subagent,  which  is  fairly  to  be  inferred 
from  the  evidence. 

This  view  of  the  legal  Delation  of  the  parties  is  decisive  of  the 
remaining  objection  to  the  plaintiffs'  right  of  recovery  in  this 
action.  The  money  was  clearly  paid  over  to  the  defendants 
under  a  mistake  of  fact,  and,  upon  familiar  principles,  an  action 
can  be  maintained  to  recover  it  back.  It  is  no  answer  to  the 
plaintiffs'  claim  that  the  mistake  arose  from  the  negligence  of 
the  plaintiffs.  The  ground  on  which  the  rule  rests  is,  that 
money,  })aid  through  misapprehension  of  facts,  in  equity  and 
good  conscience  belongs  to  the  party  who  paid  it;  and  cannot 
be  justly  retained  by  ttie  party  receiving  it  consistently  with  a 
true  application  of  the  real  facts  to  the  legal  rights  of  the  par- 
ties: 2  Saund.  PL  &  Ev.,  2d  ed.,  894.  The  cause  of  the  mistake, 
therefore,  is  wholly  immaterial.  The  money  is  none  the  leas 
due  to  the  plaintiffs  because  their  negligence  caused  the  mistake 
under  which  the  payment  was  made.  The  case  would  have  been 
different  if  it  had  appeared  that  the  defendants  had  suffered  any 
damage,  or  changed  their  situation  as  respects  their  debtor,  by 
reason  of  the  laches  of  the  plaintiffs.  But  the  facts  show  that 
their  rights  were  wholly  unaffected  by  the  mistake  under  which 
the  payment  was  made.  Nothing  occurred  subsequently  to  the 
payment  which  renders  it  unconscientious  to  recover  the  mon^ 
back.  It  is  therefore  clear  that  the  defendants  have  money  be- 
longing to  the  plaintiffs  in  their  hands,  to  which  they  show  no 
legal  or  equitable  title:  KOly  v.  Solari,  9  Mee.  &  W.  64;  BeU  v. 
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Owrdmer,  4  Man.  &  Or.  11;  Bom  ▼.  Baker,  2  Smith's  Lead. 
(^8.243,  2i4. 
Judgment  on  the  Terdiot. 

Monr  PAinBTMiSTAUl  ov  LawobFaot  mat  bs  Rioovkekd  in  aotion  for 
.  am^  had  and  reoeiTied:  IhnUier  Bank  t.  Jforse,  88  Am.  Deo.  284;  Cu^ 
hnath  ▼.  Oulbreath,  50  Id.  975;  Ba^  t.  Soni;  </ JTentud^,  39  Id.  479;  N<nrih' 
np  T.  0rtM6B,  50  Id.  264;  Baltimore  etc  B.  B,  Co.  ▼.  Fbnmee,  46  Id.  655»  and 
Bote  to  ITettt  ▼.  Brighaim,  52  Id.  750.  To  the  effect  that  money  paid  vnder  a 
miitake  of  law,  bat  with  a  fall  knowledge  of  the  facta,  cannot  be  recovered 
back,  see  Norton  v.  Mardm,  32  Id.  132;  Champlin  t.  Laytin,  81  Id.  882; 
Maifor  qf  Baltimore  v.  L^erman,  45  Id.  145;  Boae  v.  Updegrove,  47  Id.  425. 
Hie  principal  case  ia  cited  aa  anthority  to  the  point  that  money  paid  andcr 
Turiake  may  be  recovered:  Commonwealth  t.  Hampi^  10  Allen,  45;  Little  ▼• 
Dtrhy,  7  Mich.  328. 

Fact  that  Pabtt  Patxno  Mohxt  undbb  BIistaxs  wab  Ouilxt  ov  Nw»* 
uoxHCB  in  not  diacovering  the  mistake  before  he  paid  the  money  ia  immaterial, 
■a  far  aa  the  right  to  recover  the  money  is  concerned.  The  principal  case  is 
dted  aa  authority  to  this  effect  ia  Qulmby  v.  Carr,  7  Allen,  419;  Merchante* 
NmL  Bamk  v.  National  EatfieBank,  101  Mass.  285;  see  also  TUub  v.  Mfeehank^ 
NaL  Bank,  35  K.  J.  L.  505.  See,  upon  this  point,  Baltimore  etc  i?.  R.  Co.  v. 
Jbanoe,  46  Am.  Dec  655.  Bat  money  voluntarily  paid  by  mistake  cannot  be 
recovered  where  the  partiea  cannot  be  placed  in  statu  gito.  In  snch  case  the 
leas  most  fiJl  upon  the  person  who  oocaaioned  it:  Boae  v.  Updegrooe,  47  Id. 


To  SuCTAm  AaBUMPMT,  FBmrr  mvbx  Bzm  Barwanr  Pabths  in  Rbla- 
tioHTO  MohbtSouobt  to  bb  Bboovb&ed:  Satrgeant  v.  Striker,  32  Am.  Dea 
404. 


HaBBINGTON  t;*  LmABHANTS  OF    LiKOOIiN. 

[4  OmAT,  66S.] 

Skaxkmbntb  ov  Ihdxpbkdbnt  Facts  Capablb  ov  Bsnro  Pboybd  bt  Abt 
CoMPBTBiiT  EviDBNCB  made  by  plaintiff  in  coarse  of  oopversation  con* 
eeming  compromise  for  tort  saed  on  are  admlHible  in  evidence  againal 
him;  thoogh  no  offer  of  compromise  woald  be  competent. 

SKATBMBIITB    MaDB  IB  GONYBBSATION  WITH    TOWB  OmOIAIB    OOVOB&NXVa 

GoMFBOMiSB  for  injorics  received  from  defective  highway  are  aHmlasible 
ag^dnst  party  injured  in  action  for  the  tort  when  they  diKloae  merely  the 
amoont  of  a  doctor'a  bill,  the  cost  of  board  daring  sickness,  and  the  loss 
of  time  by  absence  from  servioe  of  his  employer. 

OiTBBS    OF    COMFBOICUB    ABB    BOT    ABMiaUBLB    AOAZBn    PABTT  MAKIBa 


AmrasioB  ov  Pabtt  to  Third  Pbbsob  ab  to  Amount  bob  Which  Hb 
HAD  Qvrbbd  to  Gomfbomibb  action  is  not  admissible  against  him. 

SviDBBOB  OB  Wrrtnas^  Rbputatioh  iob  Tbitth  abd  Ibtbobitt  »  not 
Hadb  ADM188IBLB  BT  cross-examinatJon  which  shows  that  he  has  been 
tried  for  a  crime  and  acquitted,  aa  his  character  waa  untouched  thereby. 

AofxoM  of  tort  to  recover  damages  for  injuries  received  by  the 
plaintiff  from  a  defect  in  a  highway.    Evidence  mm  offered  bj 
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the  defendants  of  a  conversaidoii  between  ttieir  fleleGtmen  amd 
the  plaintiff,  wherein  the  selectmen  inquired  of  the  plaintiff  for 
what  sum  he  would  settle  the  matter.  The  plaintiff  objected 
to  the  admission  of  any  statements  made  by  him  in  this  conver- 
sation because  they  were  made  for  the  purpose  of  compromise. 
The  court  held  that  no  offer  made  by  the  plaintiff  at  that  time 
for  the  purpose  of  settling-  this  case  was  competent,  but  ruled 
that  all  statements  and  declarations  of  independent  bucsta  relft- 
tiye  to  the  issue  made  by  the  plaintiff  at  this  interview  were 
admissible.  The  witness  then  testified  that  the  selectmen  offered 
to  pay  the  plaintiff  for  his  loss  of  time  and  his  actual  expenses 
incurred  because  of  the  accident;  and  asked  him  to  state  the 
items.  The  plaintiff,  in  reply,  stated  the  amount  of  wages  he 
was  receiving  per  month  at  the  time  of  the  accident;  the  amount 
of  time  lost  because  of  the  accident;  the  amount  of  his  doctor's 
bill;  the  cost  of  his  board  during  his  illness;  the  expense  of 
nursing;  and  the  amount  due  his  employer  for  his  lost  time. 
The  plaintiff  gave  these  items  not  as  offers  upon  which  he  was 
willing  to  compromise,  but  as  the  amount  of  his  actual  loss  and 
expense.  The  plaintiff  objected  to  these  declarations,  but  they 
were  admitted  by  the  court.  Contrary  to  the  objection  of  the 
plaintiff,  the  declaration  of  the  plaintiff  to  a  iiiird  person  of  the 
amount  for  which  he  had  previously  offered  to  settle  was  admitted, 
on  the  ground  that  it  was  not  an  offer  of  compromise,  but  only 
a  declaration  of  the  plaintiff  to  a  third  person.  One  of  the 
defendants'  witnesses,  J.  G.  Clogston,  upon  cross-examination 
by  the  plaintiff's  counsel,  was  asked,  for  the  avowed  purpose  of 
discrediting  him,  whether  he  had  not  been  surrendered,  upon 
an  executive  warrant  from  the  governor  of  New  Hampshire,  by 
the  governor  of  Massachusetts,  and  taken  to  New  Hampshire, 
where  he  was  indicted  and  tried  for  the  crime  of  setting  fire  to 
his  own  bam  in  order  to  defraud  an  insurance  company.  The 
defendants  at  first  objected  to  the  question,  but  afterwards  with- 
drew it.  The  witness  answered  the  question  in  the  affirmative, 
adding  that  he  had  been  acquitted  on  the  trial  of  the  indictment. 
In  reply  to  this  cross-examination,  and  for  the  purpose  of  sup- 
porting the  credit  of  their  witness,  the  defendants  offered  evi- 
dence tending  to  show  that  the  witness's  former  reputation  for 
truth  and  integrity  was  good.  This  'evidence  was  admitted, 
contrary  to  the  plaintiff's  objection.  Verdict  was  for  the 
plaintiff  for  twenty  dollars.  It  was  agreed  that  if  either  of 
the  rulings  of  the  court  was  eironeous  the  verdict  should  be  set 
aside. 
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B.  F.  BuHer,  for  the 

C.  B.  Train,  for  the  defendaniB. 


Bj  Caorl,  Thgicas,  3.  1.  The  fizst  exoeption  oannot  be  soe- 
tained.  The  presiding  judge  ruled  that  no  offer  of  settlement 
made  by  the  plaintiff  in  a  conversation  had  with  the  agents  of 
the  defendants,  with  a  view  to  the  adjnstment  of  the  controTersj* 
was  competent;  bat  that  statements  of  independent  facts,  mads 
in  the  course  of  such  conversation,  might  be  admitted*  The 
distiBctaon  is  sound.  The  Isots  stated  were  capable  of  being 
proved  bj  any  competent  evidence,  including  the  admission  of 
the  plaintiff.  The  amount  of  a  doctor^s  bill,  the  cost  of  board 
during  sickness,  the  loss  of  time  by  absence  from  the  service  of  his 
employer,  were  simple  fsets,  capaUa  of  exact  certainiy—&ot9 
the  statement  of  which  would  not  be  modified  by  the  occasion 
on  which  it  was  made,  certainly  not  to  the  prejudice  of  the  party 
making  it. 

The  offer  of  compromise  stands  upon  a  vezy  different  ground. 
Peace  is  of  such  worth  that  a  reasonable  man  may  well  be  pre- 
sumed to  seek  after  it  even  at  the  cost  of  his  strict  right  and  by 
an  abatement  from  his  just  claim.  The  offer  which  a  man  makes 
to  purchase  it  is  to  be  taken,  not  as  his  judgment  of  what  he 
should  receive  at  the  end  of  litigation,  but  what  he  is  willing  to 
receive  and  avoid  it. 

2.  The  evidence  of  the  subsequent  admission  by  the  plaintiff 
of  the  offer  of  compromise  which  he  had  made  was  not  com- 
petent. It  was  but  one  of  the  modes  of  proving  a  fact  which, 
npon  the  soundest  principles  of  public  policy,  cannot  be  proved 
at  all.  Such  offers  are  not  to  be  used  to  the  prejudice  of  the 
party  making  them  in  subsequent  litigation  upon  the  subject. 
If  the  plaintiff  had  made  the  offer  of  compromise  in  open  town 
meeting,  proof  of  it  would  have  been  excluded.  His  admission 
to  his  neighbor  upon  his  return  from  the  meeting  that  he  had 
made  it  is  excluded  for  the  same  reason.  It  is  not  a  particular 
mode  of  proof  which  the  law  rejects,  but  the  subject-matter. 

3.  If  the  cross-examination  of  the  witness  Clogston  showed 
that  he  had  been  charged  with  the  commission  of  crime,  it 
showed  also  that  upon  fair  trial  he  had  been  fully  acquitted. 
It  left  his  character  as  it  found  it.  We  think,  therefore,  the 
evidence  as  to  his  reputation  for  truth  and  integrity  should  not 
have  been  admitted. 

Had  the  effect  of  the  cross-examination  been  otherwise,  we 
are  not  prepared  to  say  the  reputation  of  the  witness  for  truth 
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would  have  been  put  in  issue.  The  doctrine  stated  in  tiie  text- 
books has  but  slight  foundation  of  authority  to  rest  upon,  and 
as  a  matter  of  reason,  will  not  bear  a  yezy  careful  probing.  The 
ease,  howerer,  does  not  render  a  decision  of  the  point  neces- 
sary. 
New  trial  ordered. 


ADMnwreTLiTT  ov  Bvmixos  oovcKBimro  Onxas  ov  OovPBOias&^AA 
offer  of  particnlar  temis  of  settlement^  made  between  oo-ownen  of  land  who 
hare  diaavowed  an  nnanthorized  lease  by  one  of  the  owners  and  the  tenants 
nnder  each  lease,  is  not  eridenoe  that  the  tenants  were  liable  to  that  ertent^ 
bnt  is  competent  as  trending  to  show  that  they  held  nnder  the  plaintiffs: 
JfiMtey  V.  HoUt  55  Am.  Dec  234.  The  existence  of  indebtedness  may  be 
proved  by  showing  that  a  proportion  was  made  to  compromise  snch  indebt- 
edness by  paying  less  than  the  whole  amoont  admitted  to  be  doe:  Snodgram 
▼.  Branch  Bank,  60  Id.  505.  The  principal  case  is  dted  to  the  point  that 
statements  concerning  the  action  made  in  regard  to  an  offer  of  compromias^ 
bnt  containing  no  snch  offer,  are  admissible:  Oatrver  ▼.  LoMain,  88  Ind.  541.  ' 

Ann iBBiBnjTT  or  Bvxdknob  or  WimEsa's  Bifutation  iob  Truth  amb 
Iktsobitt  oh  Ba-xzAMiNATiON:  See  Merrian  r*  Earffifrd  etc  B.  B.  Obb,  0 
Am.  Deo.  844^  and  cases  cited  In  the  note. 
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fatm  ov  PuBcnsABSE  ov  Bial  Estatb  Sold  ow  Euuutioj,  or  of  Ui 
Itgil  nmAgnmt  after  the  time  of  redemptioa  haa  expired,  eomisti  in  aa 
abeohite  right  to  a  conveyanoe  from  the  proper  ofiSeer,  which  shall  vett 
in  him  all  the  right,  title,  and  interest  of  the  jvdgment  debtor  at  the 
time  ol^the  levy.  The  party  having  the  legal  right  to  sach  a  oonv^« 
saoe  can  compel  the  ezeoation  of  it  by  mandamu$,  but  the  par^  haviog 
only  aa  eqnitable  ri^t  mnst  enf one  it  in  a  ooort  of  chancery. 

Amkhbaxobt  Act  ov  Ijboiblatvbx  Opxratiko  RREBoapsonviLT,  creatiag 
a  remedy  where  none  existed  before,  is  not  objectionable  as  creating  or 
divesting  ri||^ts  as  then  existing. 

OouBT  ov  Chahokbt  will  Oits  Full  Rbubv  after  havlog  aoquized  Jnri» 
diction. 

P&OCBHDOrO   XT   WmOH   JUDOURT   DSBflOB   18   TO   U   DZTIRID   OF   BM 

Pbopsbtt  is  a  statntory  one,  and  nntil  that  prooaeding  has  been  com- 
pleted, so  as  to  vest  the  title,  and  with  it  the  right  to  the  pnssession, 
in  another,  he  may  lawfully  remain  in  the  nse  and  occnpatum  of  tha 
psemises  without  being  accountable  for  rents  and  profits. 

Bill  in  equity,  alleging  that  the  defendant  Farrar  was  in- 
debted to  Holmes,  Hasbrook  &  Bailey,  partners,  in  the  sum  of 
one  thousand  two  hundred  and  BeTeniy-fire  dollars  and  f ortj- 
8ix  cents,  for  which  judgment  was  recoTcred  by  Holmes  &  Has- 
brook, Bailey  having  died,  upon  which  a  writ  of  Jieri  faciaa 
iBsued  and  was  levied  upon  the  interest  of  Farrar  in  certain  real 
property,  which  was  sold  under  the  execution  to  Holmes  & 
Hasbrook  for  the  sum  of  one  thousand  three  hundred  and  sev- 
enty-four dollars  and  eighteen  cents;  that  Hasbrook  died,  and 
Holmes  assigned  to  plaintiff  the  judgment,  and  also  transferred 
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his  right  to  the  real  estate  purchased  at  the  sale  in  the  name  of 
Holmes;  that  the  properly  was  bid  in  by  Holmes  in  his  own 
name,  but  the  sheriff  made  a  deed  to  Holmes  &  Hasbrook,  and 
«t  the  time  of  the  conveyance  to  plaintiff  both  he  and  Holmes 
supposed  the  sheriff's  deed  was  to  Holmes  alone,  and  when  they 
did  discover  the  fact.  Holmes  executed  a  quitclaim  deed  of  the 
property  to  complainant;  that  the  widow  and  children  of  Has- 
brook also  eoiectited  a  quitclaim  deed  of  said  property  to  com- 
plainant; that  Farrar  had  continued  in  possession  of  the  prop- 
erty, and  refused  to  yield  it  to  complainant.  The  prayer  of  the 
bill  asked  that  defendants  be  compelled  to  execute  to  complain- 
ant a  deed  of  the  premises,  and  that  Facrar  be  required  to  give 
up  the  possession  thereof  to  complainant,  and  pay  for  the  use 
and  occupation  of  the  same.  A  general  demurrer  was  filed  to 
the  bill,  and  the  court  decided  that  the  sheriff  should  execute 
to  complainant  a  deed  of  the  premises,  but  res^ryed  the  question 
of  relief  against  Farrar  for  the  opinion  of  this  court 

Wilcox  and  Oraiy^  and  J.  F.  Campbell^  for  the  complainant, 

M.  T,  Backus^  for  the  defendants. 

By  Court,  GhiEBxr,  P.  J.  In  order  to  determine  whether  the 
-complainant  is  entitled  to  any  relief  as  against  Farrar^  it  seems 
necessary  to  consider  the  effect  of  the  deed  to  be  executed  by 
the  defendant  Baldwin  as  sheriff,  and  the  successor  of  the  officer 
who  made  the  sale.  This  involves  an  examination  of  the  statutes 
relative  to  the  sale  of  real  estate  upon  execution,  and  an  inquiry 
as  to  the  nature  and  extent  of  the  complainant's  equities. 

By  the  revised  statutes  of  1838,  under  which  the  sale  of  the 
premises  in  question  was  made,  if  the  land  was  not  redeemed 
within  the  time  there  limited,  the  officer  who  made  the  sale,  or 
his  successor  in  office,  was  required  to  complete  the  same  by 
executing  a  deed  therefor,  in  due  form  of  law,  to  the  purchaser, 
and  such  deed  was  declared  to  be  valid  and  effectual  to  convey 
all  the  right,  title,  and  interest  which  was  sold  by  such  officer. 
If  the  purchaser  should  die  before  the  expiration  of  the  time 
allowed  for  redemption,  or  before  the  delivery  of  the  deed,  then 
the  officer  was  required  to  execute  and  deliver  such  deed  to  the 
•executors  or  administrators  of  such  deceased  purchaser:  B.  ^3. 
1838,  p.  325,  sees.  16, 17.  In  1841,  Laws  of  1841,  p.  134,  section 
16,  above  referred  to,  was  so  amended  as  to  provide  that  in  cases 
of  land  theretofore  sold  on  execution,  the  officer  making  such 
sale,  or  his  successor  in  office,  should  complete  the  same  by  exe- 
eating  a  deed  thereof  to  the  purchaser,  or  to  the  person  or  per- 
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eons  wjio  might  have  aoquired  fiie  interest  of  the  pmcfawMr  Iqt 
MBignment  or  otherwise. 

Bj  the  revised  statutes  of  1846  the  officer  who  made  the  sale^ 
or  his  saeoessor  in  office,  after  the  time  hmited  for  redeeming 
had  expired,  was  required  to  convej  the  premiaes  sold  to  the 
pmchaser,  or  to  the  creditor  who  might  have  acquired  the  title 
of  sadti  purchaser,  as  therein  provided;  and  in  case  the  person 
so  entitled  to  a  conveyance  should  die  before  the  execution 
thereof,  such  conveyance  wbb  required  to  be  executed  to  the 
executor  or  administrator  of  such  deceased  person:  R.  S.,  8S^» 
c.  79,  sees.  38,  34. 

In  1848  a  section  was  added  to  chapter  79,  maJring  its  provis- 
ions apply  to  sales  on  executions  made  prior  to  its  talking  efiect^ 
subject  to  the  time  of  redemption  provided  by  the  law  under 
which  such  sak6  weib^feiaftel  Uii^s  «f *  7.848;  p.*  814/  *      '     ' 

By  an  act  apffr^editftifeh^lti,  ISSt/liaws-of  I851.*p.  fe,'ch»p^' 
ter  79  of  the  revised  statutes,  relative  to  the  sale  of  real  estate 
on  execution,  was  so  amended  as  to  authorize  the  deed  of  con- 
veyance therein  provided  for  to  be  executed  to  the  assignee  of 
the  original  purchaser,  or  of  the  creditor  who  should  have  ob- 
tained the  title  of  such  original  purchaser;  and  section  84  of 
said  chapter  was  amended  so  as  to  read  as  follows: 

'*  Seo.  84.  In  case  the  person,  who  by  the  provisionB  of  the 
preceding  sections  would  be  entitled  to  a  conveyance  of  any  real 
estate  sold  by  Tirtue  of  an  execution,  shall  die  before  the  execu- 
tion of  a  oouTeyance,  the  officer  shall  execute  and  deliver  such 
conveyance  to  the  executor  or  administrator  of  the  person  so 
deceased;  provided,  that  in  any  case  under  this  or  the  preceding 
section,  when  the  rights  of  the  person  or  pereons  entitled  to 
audi  real  estate  or  any  interest  therein  shall  render  it  neeessaiy , 
the  circuit  court  of  the  countyin  which  the  officer  who  made  the 
sale  resided,  on  a  hearing  of  the  parties  interested  properij 
brought  before  it  by  bill  or  petition,  may  direct  ihe  conveyance 
to  be  made  to  the  person  or  persons  equitably  entitled  thereto^ 
in  such  manner  as  diall  be  just,  and  such  conveyaince  shall  have 
the  same  effect  as  ]MN>vided  in  the  preceding  section." 

The  preceding  section  referred  to  provides  that  such  convey- 
ance "  shall  be  valid  and  effectual  to  convey  all  the  right,  title» 
and  interest,  which  was  sold  on  such  execution: "  Tjkwb  of  1651,. 
p.  68. 

The  case  shows  that  the  premises  in  question  vrere  pur* 
chased  by  Holmes  k  Hasbrook,  who  were  partnere,  in  satisfao* 
tion  of  a  judgment  in  their  favor,  and  for  the  benefit  of  the  part* 
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nership  &rm, and  that  Hasbrook  died  before  theexeoutiqn  of  tho 
deed.  The  deed  executed  bj  Thompson  as  sheriff  ^ras  there- 
fore a  nullity,  so  far  as  the  interest  of  Hasbrook  was  oonoemed. 
The  complainant  purchased  from  Holmes  all  the  right,  tiUe, 
and  interest  which  he  could  convey,  in  consideration  of  a  sum 
of  money  which  was  owing  to  him  from  the  firm  and  from 
Holmes.  By  a  proceeding  in  the  supreme  court  of  New  York, 
the  complainant  also  acquired  all  the  equitable  right  and  inter- 
est which  the  widow  and  heirs  at  law  of  Hasbrook  may  have 
had  in  the  premises,  derived  from  the  execution  sale.  But  the 
conveyance  and  assignment  from  Holmes,  and  the  prooeedinge 
aforesaid,  did  not  vest  in  him  the  full  legal  title.  In  view  of 
these  facts,  however,  it  seems  dear  that  he  was  equitably  en- 
titled to  a  conveyance  of  the  premises,  and  was  therefore  en- 


ant's  case.  He  had  become  equitably  vested,  in  the  character 
of  an  assignee,  with  all  the  title  which  Holmes  &  Hasbrook 
acquired  by  the  purchase  upon  the  execution  sale,  and  the  ex- 
piration of  the  time  allowed  for  redemption.  The  title  of  a 
purchaser  of  real  estate  sold  on  execution,  or  of  his  legal  as- 
signee alter  the  time  of  redemption  has  expired,  consists  in  an 
absolute  right  to  a  conveyance  from  the  proper  officer,  which 
shall  vest  in  him  all  the  right,  title,  and  interest  of  the  judg- 
ment debtor  at  the  time  of  the  levy.  The  party  having  the  legal 
right  to  such  a  conveyance  could  compel  the  execution  of  it,  if 
refused,  by  mandamus  from  the  proper  court.  But  the  party 
having  only  an  equitable  right  to  such  a  conveyance  must,  in 
order  to  enforce  such  right,  come  into  a  court  of  chancery. 
Without  some  statutory  provision,  however,  recognizing  such 
equitable  right,  and  authorizing  the  court  to  give  ^eot  to  it,  so 
as  to  invest  him  with  the  legal  title,  the  holder  thereof  would  be 
remediless,  because,  aside  from  such  authority,  the  statute  con- 
templates no  other  result  than  the  transfer  of  the  legal  title 
under  its  provisions.  If  this  view  be  correct,  the  only  remedy 
which  the  complainant  had  was  in  the  drouit  court  for  the 
oounty  of  Wayne,  in  which  the  officer  who  made  the  sale  re- 
sided at  the  time  of  the  sale,  and  inasmuch  as.  he  must  proceed 
by  bill  or  petition,  his  resort  was  properly  had  to  the  chancery 
side  of  that  court,  under  the  amendatory  act  of  1851.  This  act 
does  not  appear  to  be  obnoxious  to  the  objection  that  it  creates 
any  new  rights,  or  divests  any  that  before  existed;  although, 
being  an  amendment  to  chapter  79  of  the  revised  statutes,  it  is 
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lefaroq^tiTe  in  its  opeiation,  under  the  amendment  of  1848  to 
flie  same  diapter,  Laws  of  1848,  p.  814,  it  is  so  only  in  providing 
a  remedy  where  none  existed  before.  Farrar^s  rights  are  not  in 
any  way  afaridged  or  affected  by  the  recognition  of  an  equitable 
il^t  to  a  conveyance  derived  from  the  purchasers  at  the  exe- 
cution saUy  and  affording  to  the  persons  having  such  right  an 
adequate  and  complete  remedy  for  its  enforcement.  All  Farrar's 
right,  title,  and  interest  in  the  premises  were  sold  by  the  sheriff 
upon  the  execution,  subject  to  an  equity  of  redemption  to  exist 
for  a  year.  When  that  was  extinguished,  all  that  the  judgment 
debtor  had  left  was  the  naked  legal  title,  which  would  probably 
enable  him  to  continue  in  the  possession  and  use  of  the  premises 
until  the  sale  was  ** completed"  by  the  execution  of  convey- 
ance. The  amount  paid  for  the  premises  had  been  appropriated 
for  his  use  and  benefit,  and  as  against  him  the  purchasers,  or 
their  assignee,  had  an  absolute  right  to  a  conveyance,  vesting 
fhem  or  him  with  all  the  "  title  and  interest  which  was  sold  on 
iuch  execution."  The  statute  recognizes  the  right  of  a  pur- 
diaser  as  a  "titie"  inchoate  indeed,  but  such  a  one  as  might 
pass  from  one  creditor  to  another  by  purchase,  or  by  assign- 
ment to  any  purchaser  thereof.  Such  titie,  whatever  it  may  be, 
passed  from  the  debtor  by  virtue  of  the  sale;  and  whatever 
difficulties  might  exist  to  prevent  its  being  made  available,  it 
does  not  revest  in  him  after  his  equity  has  expired  and  he  has, 
failed  to  redeem.  It  is  manifest,  then,  that  Farrar  can  in  no 
way  be  injured,  or  any  just  right  of  his  be  impaired,  by  giving 
effect  to  the  statute  under  which  this  suit  was  instituted  in  the 
court  below,  and  affording  the  relief  asked  for  as  against  the 
sheriff,  viz.,  the  execution  of  a  conveyance.  This  conclusion 
determines  the  effect  which  is  to  be  given  to  that  conveyance, 
and  which,  as  we  have  seen,  is  to  vest  in  the  complainant  all 
the  right,  title,  and  interest  which  were  sold  on  the  execution, 
and  consequently  to  give  him  the  right  to  the  possession  of  the 
pfemises. 

We  are  now  prepared  to  consider  whether  the  complainant  is 
entitled  to  the^relief  prayed  for  by  his  bill,  or  any  portion  of  it, 
as  against  the  defendant  Farrar.  A  decree  of  the  court  below 
having  the  effect  above  indicated  involves  an  examination  and 
determination  of  all  the  facts  which  it  would  be  necessary  for 
the  complainant  to  establish  in  an  action  at  law  for  recovery 
of  possession  against  Farrar;  and  it  would  be  matter  for  regret 
if,  under  these  circumstances,  the  court  of  chancery  had  not  the 
power  to  grant  the  full  relief  to  which  it  finds  the  complainant 
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e&tiUed,  inBtead  of  leaTing  him  to  seek  Mb  furtlier  xemadj  by 
action  of  ejectment.  Deeieeing  the  Bunender  of  posaeaaioii  of 
lands  in  a  proper  caae  is  an  ordinary  and  familiar  exercise  of 
the  power  of  the  oonrt,  and  the  eKecutLon  of  soch  a  decree  is  as 
aasy  and  simple  as  is  the  ezecntion  of  a  judgment  for  possea- 
sion  in  an  action  of  ejectment  in  a  court  of  law.  Itis  not,  in 
general^  within  the  province  of  ooorts  of  chanoexy  to  retain  ju- 
riadiction  and  grant  relief  where  the  party  has  a  clear,  certain, 
and  adequate  remedy  at  law.  But  it  has  often  been  held,  and 
in  New  Tork  and  some  of  the  other  states  it  is  regarded,  as  a 
settled  rule,  that  where  a  court  of  chaneeiy  has  gained  juria- 
diction  of  a  cause  for  any  purpose  of  relief,  it  will  retain  it  for 
the  purpose  of  giving  full  relief:  1  Story's  £q.  Jur.,  sec.  71, 
note  2,  and  cases  there  cited;  Bradley  v.  Bo^ey,  1  Barb.  Ch.  £r. 
151;  see  also  Hawley  v.  Sheldon^  Harr.  (liich.)  420. 

This  is  a  rule  of  such  practical  utility  in  promoting  the  ends 
of  justice,  preventing  unnecessaiy  suits,  saving  expense,  and 
avoiding  delay,  as  commends  itself  strongly  to  our  approbation, 
and  the  case  under  consideration  is  one  where  it  may  well  be 
applied. 

The  complainant  further  asks  that  the  defendant  Faiiar  may 
be  decreed  to  account  for  and  pay  to  him  a  just  compensation 
for  the  use  and  occupation  of  the  premises.  Several  cases  were 
cited  upon  the  argument,  in  which  it  has  been  held  that  the  con- 
veyance executed  by  the  officer  who  made  the  sale,  or  his  sue* 
oessor  in  office,  relates  back  to  the  sale,  or  to  the  expiration  of 
the  time  allowed  for  redemption;  and  hence  it  is  concluded 
that  the  purchaser  or  his  assignee  is  entitled  to  the  possession  or 
the  fruits  of  possession  from  that  time.  The  sheriff's  deed  re- 
lates back  to  the  levy  for  the  purpose  of  protecting  the  title 
against  any  conveyance  or  incumbrance  by  the  judgment  debtor, 
and  to  the  ending  of  the  equity  of  redemption  for  the  purpose 
of  protecting  the  purchaser  in  the  possession,  when  proceeded 
against  by  an  action  of  ejectment,  or  for  the  purpose  of  sup- 
porting a  conveyance  executed  by  the  purchaser  or  his  assignee, 
etc. :  Jackson  v.  McCaU,  3  Cow.  75;  Van  BenaseLofir  v.  Sheriff  of 
Onondaga^  1  Id.  449;  Dobson  v.  Mvjrphy,  1  Dev.  &  B.  586;  Boyd 
V.  Longioorthf  11  Ohio,  234.  It  does  not  follow,  however,  as  a 
necessary  conclusion,  that  such  relation  entitles  the  purchaser  or 
his  assignee  to  compensation  for  the  use  and  occupation  of  the 
premises  before  his  own  title  is  completed.  No  case  has  been 
cited  or  found  establishing  such  a  principle.  The  proceeding 
l^  which  the  judgment  debtor  is  to  be  divested  of  his  property 
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IB  a  statiitoiy  one,  aiid  imtQ  thai  proceeding  has  been  o^ 
■o  as  to  Teat  the  title,  and  with  it  the  right  to  the  pooeeooion  in 
another,  he  may  lawfollj  remain  in  the  use  and  occn;>ation  of 
the  premisea  without  being  accountable.  Upon  the  expiration 
of  the  time  limited  for  redeeming,  if  the  premises  are  not  re- 
deemed, the  pnrchaaer,  or  person  holding  his  title,  has  a  right 
to  hsTe  the  sale  completed  by  the  execution  of  a  deed  of  oonyey- 
ance  which  will  give  him  the  right  of  possession;  but  until  such 
deed  is  executed,  or  he  become  in  some  other  way  Tested  with 
the  legal  title,  he  has  no  right  to  demand  and  cannot  re* 
eorer  the  possession;  and  not  having  been  entitled  to  the  pos- 
■BSBion,  he  has  no  claim  on  account  of  the  use  and  occupation. 

We  do  not  think  the  complainant  is  entitled  to  a  release  from 
Tarrar,  although  he  may  have  claimed  a  larger  estate  than  he 
had  in  the  premises.  The  complainant  had  not  perfected  his 
title,  and  had  not,  as  before  stated,  either  the  possession  or  right 
of  possession;  but  Panar  held  both.  The  complainant  is  not, 
thovfore,  in  a  situation  which  entitles  him  to  the  aid  of  a  court 
of  chanceiy  to  quiet  his  title. 

Let  it  be  certified  to  the  circuit  court  for  the  county  of  Wayne 
in  chancery,  as  the  opinion  of  this  court,  that  the  complainant 
is  entitled  to  the  relief  prayed  for  by  his  bill  as  against  the  de* 
fendant  Varrar,  excepting  as  to  a  release  of  the  premises  in 
question,  and  as  to  compensation  for  the  use  and  occupation 
thereof,  but  ttiat  he  is  not  entitled  to  such  release  or  oompen* 
sakion. 

The  nuHOiPAL  cask  u  grsd  in  dark  t.  Weat,  23  Mioh.  249,  to  the  point 
tbat  a  aheriff*8  deed,  for  eome  porpoeae,  Telates  bock  to  the  levy. 

CouBT  OF  Chanckbt  WILL  Dioau  PossnsiON  or  Lakd  in  controveriy 
after  having  aoqoiied  }nriadietion:  Irviru^a  Heirs  ▼.  McRee^  42  Am.  Dec. 
468,  and  note.  ^11  vdief  will  genorally  be  given  bj  oourt  of  equity  after 
jnriadictiflA  haabeen  aoquvad:  Kingy.  BaUwm,  8  Id.  416;  Omdler  t.  /Vftt; 
10  Id.  890;  note  to  MeQcwin  v.  BemingUint  51  Id.  589. 
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p  MifflnaAjf ,  566.] 

Ouaaurr  or  Akbuoan  Aitthdiutt  zb  that  Absiticfsit  will  La  loa  Usa 
'  AiTD  OooiTPATioir fautopendently  of  tiie  atatnte  of  11  Qeo.  EL,  e.  19,  whidh 
haa  newt  heen  ezpraaaly  enacted  in  Miirhigan 

Ifennoui*  OoouPATxoir  bt  Tikaiit  at  Will  n  SumonDrr  QBOoim  «o 
IxpLT  PaomsK  to  paj  a  leaaonable  anm  by  way  of  <ioiiipeBsation  for 
floch  oceapancy  nnleea  there  ia  aometbing  in  the  oironmatiiioaa  of  the 
taianey  inoonaiatent  with  the  notion  of  anoh  a  proodae. 
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Fabtt  B>«Baro  PoflsnooH  or  PBSMnn  uhdxb  AaBsimnra  to  PuBCBAsa 
oumot  bo  compelled  to  pay  for  nae  And  ocoop«tion  if  tlie  porohMe  b  not 
ooonumiuited  thtongh  the  ianlt  of  Tendor,  but  reoovery  may  be  had  for 
the  time  the  party  remained  in  poMeMian  after  ell  n^gutiatiooB  for  pnr- 
ohaae  were  at  an  end. 

Wabramtt.— In  Bvxbt  Oontiuot  iob  Sale  oy  Land,  unlbss  Comtbabt 
Intention  is  Ez^BxasiD,  thxbx  n  Impusd  Undbbtakino  on  the 
part  of  the  vendor,  available  at  law  at  well  as  in  equity  while  the  oon- 
tnMst  remaine  execntory  to  make  out  a  good  title,  dear  of  all  defeoti  and 
inowbranoea. 

BeBDBF  ov  Pboov. — ^In  Action  to  Rbootbb  PuBasASB  Monbt  by  a  vendor, 
und^  an  agreement  to  aell  real  eatate,  the  vendor  may  rely  upon  hia 
tender  of  a  deed  without  prodnoing  the  evidenoe  of  hia  title,  the  burden 
being  on  the  pnrohaaer  to  ahow  anch  a  defect  in  the  title  aa  jnatifiea  him 
in  refoaing  to  accept  the  deed. 

Undbb  Gbnbbal  Contbaot  to  Sbll  Bbal  Pbopbbtt,  the  vendor  will  be 
required  to  convey  by  a  deed  containing  covenanta  of  general  wananty; 
oovenanta  againat  vendor'a  own  acta  merely  will  not  be  anffident. 


Absumpft  for  use  and  occupation  of  real  property, 
by  an  agent,  agreed  to  conyey  to  defendant  certain  real  estate 
for  the  sum  of  one  thousand  dollars,  the  sale  being  npon  con- 
dition that  plaintiff,  "who  resided  in  a  different  state,  should  con- 
firm the  sale  and  execute  a  conveyance,  the  defendant  going 
into  possession  at  the  time  of  making  the  agreement,  without 
any  understanding  about  the  payment  of  rent  in  case  the  sale 
should^not  be  consummated.  Plaintiff  confirmed  the  agreement, 
and  tendered  a  deed  to  defendant,  but  defendant  objected  to  the 
deed,  as  not  containing  general  covenants  of  warranty,  and  only 
containing  covenants  against  vendor's  own  acts.  Nine  months 
after  defendant  entered  into  possession,  and  after  the  negotia- 
tions for  purchase  had  ceased,  defendant  was  notified  that  if  he 
remained  in  possession  he  would  have  to  pay  rent,  but  no 
demand  for  possession  was  made  of  him,  and  he  remained  in 
possession  fifteen  months  after  the  notice  had  been  given. 

J,  M,  Walker^  for  the  plaintiff. 

H.  J,  Beaks,  for  the  defendant. 

By  Court,  Douglass,  J.  It  was  formerly  doubted  whether 
aasumpsU  for  use  and  occupation  would  lie  independently  of 
the  statute  of  11  Geo.  n.,  c.  19,  which  has  never  been  eiqpressly 
enacted  in  this  state,  but  the  current  of  American  authority  is 
that  it  is  maintainable  at  common  law:  Ounn  v.  Soovil,  4  Day, 
228  [4  Am.  Dec.  208];  JSppes  v.  Cole,  4  Hen.  &  M.  161  [4  Am. 
Dec.  512];  Cr<moh  v.  BrUee,  7  J.  J.  Marsh.  257  [22  Am.  Dec. 
404];  Pott  V.  Le$her,  1  Teates,  678;  Logsdan  v.  Boberts,  8  T.  B. 
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Mbn.  255;  Chuld  t.  Thompson,  4  Meto.  227.  And  Buoh,  we  think, 
is  the  better  opinion.  See,  contra,  Ibaihentonhaugh  y.  BradAaw, 
1  Wend.  135. 

The  action  mnst  be  founded  upon  contnot,  expieas  or  im- 
plied, creating  the  relation  of  landlord  and  tenant,  and  impos- 
ing apon  the  defendant  the  obligation  to  pay  for  the  nee  of  the 
promises:  Taylor's  Land,  k  Ten.,  sec.  686. 

On  the  defendant's  first  entry  into  the  possession  of  the 
premises,  he  became  the  tenant  at  will  of  the  plaintiif :  Chuld  y. 
Thompson,  supra;  Batt  y.  OtdUmore,  2  Oromp.  M.  k  B.  120;  Bighi 
T.  Beard,  13  East,  210;  Gray  y.  Stanion,  1  Mee.  &  W.  700;  Doe 
y.  Jackson,  1  Bam.  A  Cress.  465;  Doe  y.  Ohamberlaine,  5  Id.  14; 
Doe  y.  Caperton,  9  Car.  &  P.  112;  Kirk  y.  Tayhr^s  Heirs,  8 
B.  Hon.  262;  Taylor's  Land,  k  Ten.,  sec.  60;  and  daring  the 
continuance  of  his  possession,  nothing  appears  to  haye  been 
done  by  either  of  the  parties  to  determine  the  tenancy.  His 
occnpation  haying  been  beneficial  to  him,  that  is  a  sufficient 
ground  to  imply  a  promise  to  pay  a  reasonable  sum  by  way  of 
compensation  for  such  occupancy,  unless  there  is  something  in 
the  circumstances  inconsistent  with  the  notion  of  such  a  prom- 
ise, or  of  an  obligation  to  pay:  2  Steph.  Com.  110;  Taylor's 
Land,  k  Ten.,  sec.  19;  BurviUe  y.  BurrnUe,  Loft,  108;  EuU  y. 
VavLghai},  6  Price,  157;  Howard  y.  Shaw,  8  Mee.  k  W.  118; 
Qould  y.  Thompson,  supra;  Henwood  y.  Cheesman,  8  Serg.  k  B. 
600;  Logan  y.  Lewis,  7  J.  J.  Marsh.  6;  Johnson  y.  Beauchamp,  9 
Dana,  124;  GUmghy.  Hosf(yrd,  6  N.  H.  234;  Mon  y.  Pickering, 
9  Id.  494;  LiJUle  y.  Martin,  3  Wend.  219  [20  Am.  Dec.  688]; 
Tancred  y.  Christy,  12  Mee.  k  W.  323,  Am.  ed.,  note. 

We  are  all  clearly  of  opinion  that  the  plaintiff  is  entitled  to 
recover  for  the  use  of  the  premises  during  the  fifteen  months 
ihey  were  occupied  by  the  defendant,  after  all  negotiation  for 
the  purchase  was  at  an  end,  and  he  was  notified  that  if  he  con- 
tinued in  possession  any  longer  he  must  pay  rent.  To  this 
extent  Howard  y.  Shaw,  8  Mee.  k  W.  118,  is  directiy  in  point  to 
sustain  the  present  action.  There  a  party  who  had  been  let  into 
possession  under  a  yaUd  contract  of  purchase,  which  was  after- 
wards abandoned,  was  held  liable  to  an  action  for  use  and  occu* 
pation  at  the  suit  of  the  yendor  for  the  period  during  which  he 
continued  in  possession  after  the  abandonment  of  the  contract, 
Alderson,  B.,  saying:  **  While  the  defendant  was  in  possession 
imder  the  contract  of'  sale,  he  was  a  tenant  at  will  under  a  dis- 
tinct  stipulation  that  he  should  be  rent  free;  therefore,  for  that 
time,  no  action  for  use  and  occupation  can  be  brought  againsi 
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him;  bat  when  that  contmct  Ib  «i  an  end,  he  is  a  tenant  at 
will  simply;  therefore,  from  that  time  he  is  to  pay  for  tiie  ooca- 
pation."  See  also  Osgood  ▼.  Dewey,  13  Johns.  240.  In  the 
present  case  there  never  was  a  valid  contract  of  purchase.  If 
Uie  minds  of  the  parties  can  be  said  emer  to  have  met,  their  agree- 
ment was  by  parol  merely,«nd  void  nnder  the  statute  of  frauds: 
B.  S.,  1838,  p.  329,  sec.  8;  and  there  had  been  no  saoh  part  per- 
formance as  gave  either  of  them  a  right  to  enforce  it  in  equity: 
2  Story's  Eq.  Jur.,  sec.  761.  When,  therefore,  the  defendant 
refused  to  accept  the  deed  tendered,  and  the  plaintiff  to  execute 
any  other,  the  parties  stood,  in  respect  to  the  subsequent  occu- 
pation, in  the  same  relation  to  each  other  as  though  a  valid 
agreement  had  been  made  and  afterwards  abandoned,  and  thus 
the  case  is  strictly  analogous  to  Howard  v.  Shaw,  8  Mee.  A  W. 
118. 

As  to  whether  the  defendant  is  liable  for  the  first  nine  months 
of  his  occupancy,  we  have  entertained  more  doubt.  He  was 
admitted  into  possession  by  the  plaintiff's  agent,  on  his  malrhig 
a  pro]>osition  to  purchase,  and  under  the  expectation  that  this 
proposition  would  be  accepted  by  the  plaintiff  when  made  known 
to  her,  and  a  conveyance  executed  accordingly.  The  circum- 
stances clearly  repel  any  presumption  of  a  promise  by  the  defend- 
ant to  pay  for  his  occupation  pending  the  negotiationflL  for  the 
purchase,  in  the  event  of  the  plaintiff's  refusal  to  accept  his 
proposition,  or  having  accepted  it,  her  subsequent  failure  to 
perform  on  her  part:  WirUerbottom  v.  Ingham,  7  Ad.  &  El.  611; 
Hough  V.  Birge,  11  Yt.  190  [34  Am.  Dec.  682];  Johnson  v.  Beau^ 
champ,  9  Dana,  124;  KirOand  v.  PounseU,  2  Taunt.  145.  But  it 
is  manifestly  just  that  the  plaintiff  should  have  compensation 
for  such  occupation,  in  the  event  of  a  failure  in  the  consumma- 
tion of  the  sale,  occasioned  hjtike  defendant's  refusal  to  perform 
on  his  part. 

And  we  are  of  the  opinion  that,  upon  the  principle  before 
stated,  a  promise  to  pay  for  such  occupation  in  sudi  event  may 
fairly  be  implied.  If  this  view  is  not  fully  sustained  by  HuU  v. 
Vaughan,  6  Price,  167,  the  comments  of  Lord  Denman  in  Wmter- 
boUom  V.  Ingham,  mipra,  show  that  it  is  not  in  conflict  vrith  the 
English  decisions.  It  is  sustained  by  the  recent  case  of  Smith 
Y.  Wooding,  20  Ala.  324,  in  which  a  vendee  who  had  entered  into 
possession  under  a  parol  contract  of  purchase,  and  after  remain- 
ing in  possession  for  twelve  months  refused  to  pay  the  purchase 
money,  and  abandoned  the  premises,  was  held  liable  to  the 
vendor,  he  not  being  in  fault,  for  the  use  and  occupation  of  the 
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land  duxuig  the  time  he  8o  held  it.  And  it  would  Beem  alao  to  be 
sanctioned  by  Oould  y.  Thomp&on,  4  Mete.  224.  That  was  ottuinp- 
mi  for  the  nae  and  occupation  of  premises  which  the  defendant 
had  entered  under  a  parol  agreement  of  purchase.  He  had  paid 
the  purchase  money,  but  the  oouTejance  to  him  Lad  been  de- 
layed to  giTC  time  for  the  disehaige  of  an  incumbrance.  After 
four  days'  occupancy  the  house  was  destroyed  by  fire.  The  de- 
fendant refused  a  deed  which  was  tendered  to  him  the  day  after 
the  fire,  rescinded  the  contract  on  the  ground  that  performance 
by  the  plaintiff  had  become  impossible,  and  recovered  back  the 
purchase  money  by  a  suit  at  law.  Upon  these  facts,  the  court 
were  of  the  opinion  that  the  defendant  was  a  tenant  at  will  dur* 
ing  the  four  days,  and  that  a  promise  to  pay  for  the  use  and  oc- 
cupation during  that  time  would  be  implied;  and  he  was  held 
liable  accordingly. 

If  such  promise  could  be  implied  in  such  a  case,  where  the 
sole  cause  of  the  failure  to  consummate  the  sale  was  the  plaint- 
iff's inability  to  convey,  occasioned  by  inevitable  accident,  surely 
it  may  be  where  such  failure  is  caused  by  the  defendant's  own 
de&ult,  or  refusal  to  accept  a  conveyance  and  perform  on  his 
part.  It  is  believed  that  this  view  is  not  in  conflict  with  Vander" 
henvil  V.  Stom^  3  Conn.  203,  and  Smiih  v.  Stewart,  6  Johns.  46, 
which  may  be  regarded  as  sustaining  the  doctrine,  that  where 
there  has  been  a  contract  to  purchase,  valid  at  law,  as  in  the 
former  case,  or  enforceable  in  equity  on  the  ground  of  part  per* 
formance,  as  in  the  latter,  under  which  the  vendee  has  entered 
and  occupied,  the  vendor  cannot  maintain  asaumpsU  for  such  oc- 
cupation while  the  contract,  though  unpezf ormed,  is  yet  unre- 
Bcinded  and  in  full  force;  for  in  the  present  case,  as  we  have 
already  said,  there  was  no  such  contract. 

If  tins  view  ia  correct,  the  plaintiff  is  entitled  to  recover  in 
the  present  action  for  the  first  nine  months  of  the  defendant's 
occupancy*  i'  it  appears  that  she  accepted  the  defendant's  prop- 
osition to  purchase,  and  offered  to  perform  on  her  part,  but  not 
othennae.  The  case  finds  that  the  proposition  was  accepted. 
Such  acceptance  created  an  agreement  between  the  parties  by 
which  the  plaintiff  simply  engaged  to  sell  and  the  defendant  to 
purchase  the  premises,  on  the  terms  specified,  nothing  being 
said  about  the  title  or  the  covenants  which  should  be  contained 
in  the  deed  by  which  they  should  be  conveyed. 

The  plaintiff  tendered  a  deed  of  the  premises,  with  covenanta 
agednst  her  own  acts  merely,  which  she  claimed  was  a  compli- 
iace  with  this  contract.     The  defendant  refused  to  receive  this 
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deed  and  ezeonte  a  mortgage  for  the  purchase  money,  on  the 
ground:  1.  That,  as  he  alleged,  the  premises  were  incumbered; 
and  2.  Because  the  deed  did  not  contain  the  usual  coyenants  of 
seisin  against  incumbranses  and  of  general  warranfy. 

No  doubt  the  contract  bound  the  plaintiff  to  make  a  good 
title.  She  agreed  to  sell  the  premises,  not  to  execute  a  deed  of 
whatever  title  she  had  to  them.  And  in  ereiy  contract  for  the 
sale  of  land,  unless  the  contrazy  intention  is  expressed,  there  is 
an  implied  undertaking  on  the  part  of  the  yendor,  available  at 
law  as  well  as  in  equity,  while  the  contract  remains  executory, 
to  make  out  a  good  title,  clear  of  all  defects  and  incumbrances: 
Bawle  on  Coyenants,  480  et  seq. ;  Sovier  ▼.  Drcike,  6  Bam.  &  AdoL 
992;  Tharin  y.  IKcIding,  2  Bich.  861;  Breithaupi  y.  Thurmond, 
8  Id.  216;  Creigh  v.  ShaUo,  9  Watts  &  S.  82;  In  the  MaUer  of 
Eumber,  1  Edw.  Ch.  1;  HaU  y.  BeUy,  4  Man.  k  Or.  410;  Purms 
y.  Bayer,  9  Price,  488;  Pomeroy  y.  Drury,  14  Barb.  418;  Hunier 
y.  (yNeil,  12  Ala.  87;  Greenwood  y.  Ligon;  10  Smed.  &  M.  615 
[48  Am.  Dec.  775];  Oioings  y.  Baldwin,  8  Gill,  837;  Sugd. 
Tend.,  7th  Am.  ed.,  701,  note.  It  does  not  appear  in  the  pres- 
ent case  whether  the  plaintiff  had  a  good  title  or  not,  but  only 
that  the  defendant  made  certain  objections  to  the  title  when  a 
deed  was  tendered  to  him.  The  rule  in  England,  where  titles 
are  not  registered,  unquestionably  is  that  the  yendor  in  such  a 
contract,  in  order  to  show  performauce,  or  an  offer  to  perform, 
on  his  part,  whether  in  an  action  at  law  for  the  purchase  money, 
or  in  a  suit  in  equity  to  compel  specific  performance,  must  proye 
affirmatiyely  that  he  has  a  good  title:  1  Sugd.  Vend.,  p.  429, 
sec.  19;  Chit.  O.  P.  179;  Souiery.  Drake,  tupra;  Martin  y.  Smiih, 
6  East,  556;  Phillips  y.  Fielding,  2  H.  Bhick.  128;  EaUeweU  y. 
Morrell,  1  Man.  Sd  Gr.  867;  Laythoarp  y.  Bryant,  1  Bing.  N.  0. 421. 
But  it  would  seem  that  in  this  country,  where  titles  are  recorded, 
and  at  all  times  open  to  the  inspection  of  both  parties,  a  differ- 
ent rule  preyails.  It  has  been  assumed  in  many  cases  of  actions 
by  the  yendor  to  recoyer  the  purchase  money.  Among  others,  see 
ZAitle  y.  Paddleford,  18  N.  H.  167;  and  FBcmster  y.  May,  18  Smed. 
&  M.  276  [63  Am.  Dec.  88];  and  was  expressly  decided  in  Brei- 
ihaupt  y.  Thurmond,  mtpra;  Brown  y.  BeUows,  4  Pick.  179, 198, 
that  the  yendor  might  rely  upon  his  tender  of  a  deed,  without 
producing  the  eyidence  of  his  tide,  the  burden  being  on  the 
purchaser  to  show  such  a  defect  in  the  titie  as  would  justify  him 
in  refusing  to  accept  the  deed.  See  also  Espy  y.  Ander9on,  14 
Pa.  St.  808. 

We  think  this  a  safe,  reasonable,  and  conyenient  role,  and  in 
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aoooTdanoe  with  the  general  understanding  of  the  profenrion  in 
this  ooantiy.  And  although  there  may  be  diffiBrenees  of  opinion 
as  to  the  ground  on  which  it  should  be  made  to  reet»  we  are 
inclined  to  adopt  it^  and  to  hold  that  in  the  absence  of  any  find- 
ing to  the  contrary^  we  must  assume  that  the  plaintiff  in  this 
case  tendered  a  good  title  to  the  defendant. 

The  only  remaining  inquiry  under  this  head  is  whether  the 
deed  tendered  by  the  plaintiff,  containing  corenants  against  her 
own  acts  only,  was  such  as  the  contract  required.  We  think  it 
may  be  laid  down  as  a  general  rule  that  in  ereiy  contract  for 
the  sale  of  lands,  the  yendor,  unless  he  acts  in  a  mere  ministerial 
of  fiduciary  capacity,  or  there  is  something  in  the  terms  of  the 
contract  or  attendant  circumstances  which  shows  a  contrary 
intention,  impliedly  engages,  not  merely,  as  we  have  before  said, 
to  give  a  good  title,  but  also  to  coilvey  by  a  deed  containing  the 
usual  covenants.  This  has  always  been  the  well-settled  law  in 
England:  Dart  on  Vend.  269;  Bawle  on  Covenants,  c.  11;  2 
Sugd.  Yend.  702;  and,  we  think,  is  in  accordance  with  the  gen- 
eral understanding  of  the  parties  to  such  contracts. 

In  England,  the  usual  covenant  of  warranty  on  a  conveyance 
of  real  estate  is  a  covenant  against  the  vendor's  own  acts  merely, 
except  in  cases  where  the  vendor  does  not  claim  by  purchase  in 
the  popular  signification  of  that  term,  in  which  case  the  cove- 
nant extends  to  the  acts  of  the  hist  person  who  thus  claimed  by 
purchase,  and  accordingly  such  limited  covenant  is  there  held 
sufficient.  But  as  has  been  well  said  by  Mr.  Bawle  in  his  recent 
work  on  covenants  for  title,  p.  669,  owing  to  various  causes  the 
practice  of  conveyancing  differs  widely  on  the  opposite  sides  of 
the  Atlantic.  It  is  obvious,  moreover,  that  many  of  the  usages 
of  conveyancing  which  prevail  where  the  state  of  society  has  for 
a  long  time  been  permanent,  the  titles  old,  and  to  a  greater  or 
less  extent  carefully  examined  at  every  purchase,  lose  their  ap- 
plication in  a  comparatively  new  country.  The  same  covenants 
which  might  satisfy  a  purchaser  in  England  or  Massachusetts 
might  not  satisfy  a  purchaser  in  Texas  or  Oalif  omia,  as  precision 
of  conveyancing  increases  with  the  steady  rise  of  property,  and  as 
the  titles  become  better  known,  a  purchaser  is  less  anxious  for 
general  covenants  than  where  he  biqrs  in  comparative  ignorance 
of  the  title,  and  relies  on  such  covenants  for  protection.  Hence, 
the  greatest  difference  wiU"  be  found  to  exist  between  the  law 
and  practice  on  this  point,  not  only  on  the  different  sides  of  the 
Atlantic,  but  between  different  states.  In  Pennsylvania,  the 
supreme  court  have  laid  it  down  as  a  general  rule  that  a  pur* 
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chaser  has  no  riglit  to  expect  coyenants  of  greater  scope  than 
against  the  acts  of  the  yendor  and  his  heizs,  and  that  an  agree- 
ment to  conyey  by  warranty  deed  means,  in  popular  phrase,  a  deed 
with  special  warranty:  WWien  y.  Baird,  7  Watts,  229  [32  Anu 
Dec.  754];  &py  y.  Andenon^  14  Pa.  St.  312.  Mr.  Bawle  ezpreeses 
the  opinion  that  in  the  larger  towns  of  that  state  such  is  the  only 
express  coyenant  for  title  nsnally  inserted  in  cojiyeyanees.  In 
Kentucky,  it  was  held  from  an  early  day  to  be  both  the  settled 
role  and  practice  in  that  state  that,  unless  where  there  was  a 
special  contract  to  the  contrary,  a  coyenant  of  general  warranly 
must  be  giyen:  Steel  y.  MUcheU,  Sneed,  37;  and  such  seems 
still  to  be  the  rule:  Fleming  y.  Earriaony  2  Bibb.  171  [4  Am. 
Dec.  691];  Vanada'B  Heirs  y.  Hopbina,  1  J.  J.  Marsh.  293  [19 
Am.  Dec.  92];  Hedges  y.  JSTerr,  4  B.  Mon.  628,  So  in  Indiana, 
a  bond  conditioned  "for  making  a  lawful  title ''was  held  to 
require  a  general  warranty:  Clark  y.  Sedman,  1  Blackf .  379.  So 
where,  in  Ohio,  it  was  said,  !Dremaine  y.  Lining^  Wright,  644,  that 
*'  a  contract  for  a  good  and  sufficient  deed  means  a  deed  with  a 
coyenant  of  warranty,"  it  is  presumed  that  a  general  warranty 
is  meant.  So  in  Virginia,  it  was  held  in  Bvxsher  y.  LowOser,  6 
Leigh,  269,  that  where  L.,  attorney  for  0.,  coyenanted  to  sell 
and  conyey  land  to  B.,  according  to  a  power  of  attorney  giyen 
him  by  C,  this  was  a  coyenant  for  a  conyeyance  by  G.  with 
general  warranty,  unless  the  power  of  attorney  referred  to  in  the 
coyenant  confined  the  attorney  to  a  special  warranty,  and  it  was 
shown  to  the  purchaser  at  the  time  of  the  contract,  or  its  con- 
tents fairly  and  fully  stated  to  him.  But  see  Fenrdngion  y. 
Hanby,  4  Munf .  140;  Fuller  y.  Hubbard,  6  Cow.  13.  No  doabi 
it  is  the  general  usage  in  this  state,  and  probably  in  most  of  the 
western  states,  to  conyey  land  by  deeds  containing  the  coyenant 
of  general  warranty,  upon  the  principle  that  an  agreement  to 
conyey,  where  there  is  nothing  to  show  a  contrary  intention, 
giyes  a  right  to  the  usual  coyenants  for  title.  We  think  the 
plaintiff  was  boimd,  in  the  present  case,  to  conyey  by  a  deed  con- 
taining a  general  warranty;  and  that  the  conyeyance  tendered, 
which  contained  a  coyenant  against  her  own  acts  merely,  was 
not  a  compliance  with  her  contract.  As  the  case  thus  shows 
that  the  failure  in  the  consummation  of  the  sale  arose  from  the 
default  of  the  plaintiff,  upon  the  principle  before  stated,  she  is 
not  entitled  to  recoyer  for  the  first  nine  months  of  the  defend- 
ant's occupancy. 

It  must  be  certified  to  the  circuit  court,  as  the  opinion  of  this 
oourt,  that  the  plaintiff  is  entitled  to  recoyer  at  the  rate  of 
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Berenty-fiTe  dollars  per  year  for  the  last  fifteen  months  of  the 
defendant's  oooupancy  of  the  premises  in  question,  bat  that  she 
is  not  entitled  to  recover  for  the  preceding  nine  months  of  said 
occupancy. 

Whxh  Assumpsit  tor  XJsi  and  OoouPAnos  will  Lb,  Gshikallt:  fUih 
gnrdd  ▼.  BeAty  46  Am.  Doc.  289,  aofee. 

Whxthbb  Action  will  bk  MAmAnriD  bt  Yshdob  when  viendee  ea- 
ten mndcT  agreemevt  to  porehsBB  n^iah  k  not  carfied  mi^  flee  FHagmwid 
T.  B^Bbe,  4i  Aim.  Dec  296. 

Acnov  lOB  UsB  AKD  OoouTATiOH  of  land  cmiMyt  be  maintelned  sgainet  one 
who  held  the  nme  under  a  oontraet  to  pforehaie  which  fell  thiough,  owing  to 
faOnre  of  title  on  the  part  of  the  plaintiff  without  any  ftuilt  on  the  part  of 
the  defendant:  Hough  y.  Birye^  M  Am.  Dec  682,  and  note.  Vendee  moat 
account  for  rente  and  profito  upon  hia  cootmot  of  nle  being  declared  rescinded : 
BrjfOM  Y.  Lqfimi,  39  Id.  242;  rent  to  bo  oompated  from  time  of  reodsaion  of 
contract:  Oriffith  ▼.  Depew,  13  Id.  144;  |iid  not  to  ezoeed  the  profits  aotoaUy 
received:  Bickardrnm  y.  MeKinaan,  12  Id.  308,  and  note  citing  nnmerona 


CoTXHAMTS  ow  Waxbapit:  See  Smith  ▼.  Awlf,  S7  Am.  Deo.  207;  Tar* 
water  v.  Davis,  44  Id.  534;  nmdaU  r.  Ommbt,  40  Id.  220. 

Boxunr  ow  Pboov  in  <»aao  on  coutiaeto  for  mIo  of  real  oolsto:  BM^  ▼. 
SttUey,  25  Am.  Dec  303. 

Thx pbibgipalcasb  nan^  inOmneY. (yBaSk^,  8  Mich. S15, tothe  point 
that  whop  one  enten  into  pna— inioii  under  «  oontraet  to  pni'iihaaii,  hia  eatato 
is  that  of  a  tenant  at  will;  alao  eited  in  AUm  ▼.  Aikinaon,  21  llloh.  361 ;  AUtn 
V.  Haam,  26  Id.  146;  and  Bnmd  t.  FrwrnveOer,  32  Id.  217,  to  the  point  that 
an  agreoment  to  oonYi^  land  impliaa  the  nndentanding  to  give  the  usual  deed 
with  general  covenants  of  warranty;  also  in  Daily  v.  lAte^eld^  10  Id.  38;  A  Uen 
T.  AtJehmm^  21  Id.  361 ;  IngaiU  v.  Eaton,  25  Id.  35;  Baxter  v.  Aubrey,  41  Id.  16, 
the  principal  case  is  cited  to  the  point  that  in  actions  on  contracts  for  the  sale 
of  real  estate,  the  burden  is  on  the  vendee  to  show  that  the  title  of  the 
vendor  is  not  sufficient;  also  cited  in  ffogsett  v.  EUU,  17  Id.  365,  that  one 
holding  under  contract  to  purchase  can  be  held  for  rents  only  after  all  nego- 
tiations for  purchase,  are  at  an  end,  the  contract  of  sale  rescinded,  and  notice 
has  been  given  to  quit  or  pay  rent;  also  in  Lockwood  v.  Thunder  Baij.Rmer 
Boom  Co.,  42  Id.  538,  to  the  point  that  an  action  for  use  and  occupation  will 
not  lie  exoept  where  a  contract  ration  eziBte  of  landlord  and  tenant,  by  vir- 
tue of  wUeh  an  obligation  esisto  to  pay  rent.  The  principal  case  is  eno* 
neously  cited  in  Norwood  v.  Drain  ComrnienonerB,  51  Id.  638. 
Ax.  nnc  ToL.  LXiy--« 
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[98  MiMlwyPFi,  074.] 

TteM8  '*Bbinoiko  ik"  and  **Rn*ua2raNa  his  Adtanosmsiit  nrao  Wbou 
"BBtATB,"  nted  in  a  statute  requiring  advanoements  to  be  bcon^t  into 
hotchpot  by  a  distributee,  do  not  mean  that  the  title  of  the  distribntae 
shall  be  divested,  but  that  the  value  of  the  advancement  shall  be  taken 
into  consideration  in  making  the  distribution. 

Yalub  07  Pbofbbtt  Advakoed  and  Brought  nrao  Hotchpot  for  distri- 
bution must  be  taken  as  of  the  date  when  the  advancement  was  mads^ 
not  the  date  of  distribution. 

0ns  BvCHVING  AdTANCEMBNT  does  not  hays  to  AoOOUNT  IQB  Intbrut 

OB  Pbotits  of  the  same  when  he  brings  It  into  hotchpot  with  the  estate 
and  takes  his  distributive  share. 
Widow  is  not  Entitled  to  Distbibutivb  Shabe  o7  Adyanobment  brought 
into  hotchpot  with  the  whole  estate,  but  the  dirision  must  be  made 
between  the  children. 

PkUUUMfTION  18    THAT    WHEN    BbBOB    07  LaW    MaNITESTLT    ApFBABS    IN 

Record  it  is  to  the  prejudice  of  the  party  complaining  of  it;  and  unless  the 
record  shows  the  contrary,  the  judgment  will  be  reversed  because  of  the 
error. 

Ebbob  from  decree  of  distribation  of  estate.  The  opinion 
Bufficienily  states  the  facts. 

Beams,  for  the  appellant. 

(feorge  L.  PiAH/er,  for  the  appellee. 

By  Ooort,  Handt,  J.  This  was  a  petition,  filed  in  the  probata 
conrt  of  Semper  county  by  the  administrators  of  Matthew  Jack- 
son,  deceased,  for  a  diYision  of  ttie  personal  estate  of  the  intes- 

U4 
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tate  among  the  heirs  and  distribatees,  and  requiring  some  of 
them,  who  had  receiyed  certain  slayes  from  the  intestate  bj 
way  of  advancement,  to  bring  that  property  into  hotchpot. 
This  writ  of  error  is  prosecuted  by  one  of  the  distributees,  who 
complains  of  error  in  the  decree,  and  in  the  dirision  of  the  prop- 
erty made  by  the  commissioners. 

The  first  error  assigned  is,  that  the  decree  for  the .  dirision 
directed  that  the  slaves  advanced  to  the  distributees  and  brought 
into  hotchpot  should  be  appraised  at  their  value  at  that  time, 
and  not  at  the  time  when  the  advancements  were  made;  and 
that  the  appraisement  and  apportionment  were  made  accord- 
ingly, estimating  three  slaves  advanced  to  the  plaintiff  in  error 
in  ihe  year  1846  or  1847  at  their  value  in  the  year  1853,  at 
which  time  they  were,  two  of  them,  twenty  years  old,  and  the 
other  thirteen  years  of  age. 

It  is  not  denied  on  the  part  of  the  defendants  in  enor  that 
the  English  rule,  and  that  which  prevails  in  many  of  the  states 
of  this  Union,  is  that  the  value  of  the  property  at  the  time  of 
the  advancement  must  govern  in  the  distribution.  But  this  is 
said  to  be  founded  on  the  terms  of  the  English  statute  of  dis- 
tributions, or  on  statutes  which  have  been  passed  in  those  states 
establishing  that  rule;  and  it  is  insisted  that  a  different  rule 
must  prevail  under  our  statute,  which  provides  that  the  "  ad- 
vancement shall  be  brought  into  hotchpot  with  the  whole 
estate,"  and  that  "  such  party  returning  such  advancement 
shall  thereupon  be  entitled  to  his  proper  portion  of  the  whole 
estate/'  etc.  It  is  contended  that  by  the  terms  of  this  statute 
the  party ''  bringing  in  "  or  "  returning  his  advancement  into  the 
whole  estate''  surrenders  his  title  to  the  property  so  returned, 
and  merges  it  in  the  general  estate,  agreeing  to  take  from  the 
value  of  the  whole  of  it  his  portion,  which  of  course  must  be 
ascertained  by  the  valuation  to  be  put  upon  the  property  at  that 
time. 

We  do  not  consider  this  a  correct  view  of  the  subject.  By 
the  terms  "bringing''  or  "returning"  the  advancement  "into 
the  whole  estate,"  it  was  not  intended  that  the  party  should 
relinquish  his  interest  in  that  particular  property;  but  it  is 
intended  to  be  "  brought  in  "  for  the  purpose  of  being  taken  into 
consideration  in  making  a  distribution  of  the  entire  estate,  in 
order  to  ascertain  whether  it  amounts  to  his  full  share  of  the 
estate.  His  title  to  the  property  is  derived  from  the  gift,  and 
oannot  bo  affected  by  the  distribution,  and  consequently  its  value 
must  be  estimated  as  at  the  time  when  the  gift  was  made.    Hence 
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ke  IB  not  liable  for  interert  on  money  adwneed,  or  lor  the 
hioreafle  of  slaTeB,  «nd  k  not  oompelled  to  bzing  tbem  into 
hotchpot. 

This  ig  the  oonstruotion  given  hj  &e  conrtB  of  Yirgima  to  a 
fitatnte  of  that  state,  of  which  oms  is  a  eopy :  See  tbe  statnte  in 
2  Lomax  on  Executors,  212,  sec.  10.  In  the  case  of  Knight  ▼.  Year-- 
ftorDtt^,4Band.  568,  the  ooortof  appeals  say:  *' In  oases  of  intes- 
tacy, where  one  of  the  children  has  been  advanced,  if  he  choose 
to  bring  his  advancement  into  hotchpot  he  does  not  thereby 
nnoimoe  his  titie,  bat  retains  it,  and  is  entitled  to  have  so  much 
of  the  intestate's  estate  as  will,  witii  what  he  has  already  leceived, 
make  his  xMrt  eqiial  to  that  of  the  other  children;  and  in  such 
case  his  advaneement  is  valued  at  what  it  was  worth  at  the  time 
it  was  made;  which  value  is  added  to  the  distributable  fund, 
without  interest  or  any  account  for  profits."  And  again,  on  page 
£69:  '*  By  the  advancement,  the  property  vests  in  the  donee,  and 
it  is  afterwards  at  his  risk.  The  profits  and  incresse  are  the  prof- 
its and  increase  of  his  own  property,  and  the  donor  can  only 
be  regarded  as  having  parted  with  ihe  real  value  of  the  thing 
"when  given.  If  the  property  perishes,  or  in  any  way  depreciates 
in  value,  it  is  the  loss  of  the  donee.  He  accounts  for  the  value 
vrhen  received,  because  he  has  taken  so  much  out  of  the  estate 
of  the  donor.  They  are  in  all  cases  the  fruits,  in  part  at  least, 
of  the  care  and  attention  of  the  owner;  and  if  any  expense  is 
incurred  in  securing  them,  it  falls  upon  the  owner  of  the  prop- 
erty. It  is  a  fundamental  principle  that  the  person  who  has  the 
iitle  to  property  bears,  the  loss  arising  from  its  destruction  or 
-deterioratioa,  and  is  entitled  to  its  increase  and  profits."  The 
same  rule  is  held  in  Beetwith  v.  BvUer,  1  Wash.  225;  Hudrnm  v. 
BiLdjmL,  3  Band.  120;  2  Lomax  on  Executors,  216,  217.  We 
consider  this  construction  as  furmsbing  a  just  and  practical  rule, 
«nd  one  in  acoordanoe  with  the  general  principles  governing  the 
subject. 

The  second  objection  mqged  against  the  proceedings  is,  that 
it  appears  by  the  report  of  &e  commissioners  that  in  allotting 
the  shares  to  the  respective  distributees  the  widow's  share  was 
apportioned  by  taking  into  consideration  and  giving  her  the 
iMnefit  of  the  property  advanced  to  the  other  parties  and 
•brought  into  hotchpot.  The  rule  is  well  settled  in  England 
that  adwuoements  brought  into  hotchpot  shall  be  considered 
only  in  the  division  among  the  children,  and  should  not  go  to 
incroano  the  distributive  shore  of  the  widow.  But  it  is  said 
that  this  is  not  the  case  under  our  statute,  which  ^eaks  of  dia- 
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trilmtiim  at  the  eetete  brought  in  smoiig  liie  o&er ''  pMnaanen 
and  disixibutees/'  which  terms  include  Uia  widow. 

We  do  not  oonflider  this  a  soimd  yiew  of  tiie  stataie.  Under 
our  law  Hbe  widow  ia  entitied  ix>  a  child's  part  of  the  personal 
estate  brionging  to  her  husbaaid  at  the  time  of  his  deafli.  To 
tint  extent  she  is  regarded  as  a  distribatee.  "We  faa^e  abo^s 
shown  that  adfancements  direst  the  title  ot  the  faosband  and 
reet  it  in  the  child;  and  it  is  only  for  porpossB  beneficiid  to  the 
diild  that  he  has  the  privilege,  undMr  the  statate,  to  bring  the 
ptoperty  advanced  to  him  into  the  general  estate.  For  all  other 
purposes,  the  properly  advanced  cannot  be  regaided  in  walripg 
cBstribntion  among  the  parties  entitied  to  the  assets  of  the  estate. 

The  statate  compelling  parties  denring  their  distribative 
shares  of  the  estate  to  bring  into  the  account  what  thej  had 
aheadj  received  could  not  have  been  intended  to  have  applica- 
tion to  anj  others  than  those  who  had  reeeived  advancementa» 
and  could  not  therefore  apply  to  the  widow,  who  could  not  be 
ttie  recipient  of  an  advancement;  Mid  as  she  would  have  nothing 
to  subject  to  the  proceeding  of  hotdipot,  it  is  not  to  be  pre- 
sumed that  she  was  intended  to  be  embraced  in  its  operation. 
This  is  stated  by  respectable  authority  to  be  the  proper  con- 
struction of  theYirginia  statute,  which  is  the  same  as  our  own: 
2  Lomax  on  Executors,  213,  sec;  14;  2  Tuck.  Com.  181;  and  it 
is  also  said  to  be  the  construction  given  to  a  similar  statute  in 
Alabama,  in  Logan  v.  Logan,  13  Ala.  653,  but  which  authority  we 
have  not  been  able  to  examine;  and  the  prindplo  on  which  it. 
rests  is  recognized  by  the  supreme  court  of  Massachusetts  in  the 
case  of  Steams  v.  Steams,  1  Pick.  157. 

We  consider  tiie  construction  contended  for  in  behalf  of  the 
plaintiff  in  error  founded  on  good  reason,  and  that  it  is  the 
correct  rule  upon  the  subject.  But  it  is  insisted  in  behalf  of  the 
defendants  in  error  that  the  plaintiff  here  has  no  right  to  com- 
plain, because  no  exceptions  were  taken  to  the  commissioners* 
report,  and  it  was  regularly  confirmed  by  the  court,  and  it  does^ 
not  appear  that  he  was  injured  by  the  valuation  of  the  slavea 
advanced  to  him  and  allotted  to  him  in  the  partition. 

The  error  as  to  the  valuation  of  the  slaves  is  in  the  decree  for 
distribution,  and  was  carried  out  in  the  division  made  under  it. 
The  writ  of  error  certainly  extends  to  the  decree  and  to  errors 
of  law  apparent  on  its  face.  And  we  think  that  the  correct  rule 
is,  that  when  error  of  law  manifestly  appears,  the  presumption 
of  law  is  that  it  was  to  the  prejudice  of  a  party  complaining  of 
it,  and  that  the  judgment  will  be  reversed  by  reason  of  it,  imless 
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it  appear  by  the  record  that  it  did  not  operate  to  the  injury  of 
the  party  oomplaining. 

But  the  facts  appearing  of  record  create  a  preamnption  ahnosi 
as  strong  as  proof  that  the  slaves  advanced  to  the  plaintiff  in 
error  were  of  greater  value  at  the  time  of  the  distribution  than  at 
the  time  of  the  advancement.  It  appears  by  the  record  thai 
two  of  the  slaves  were  each  twenty  years  of  age,  and  the  other 
was  thirteen  years  of  age,  at  or  about  the  time  of  division  in 
1858,  and  that  they  had  been  given  to  the  plaintiff  in  error  in 
1846  or  1847;  so  that  two  of  them  were  about  thirteen  years  of 
age  and  the  other  about  seven  years  of  age  at  the  time  of  the 
advancement.  It  is  thus  apparent  to  the  knowledge  of  every 
one  acquainted  with  such  property  that  in  every  probability  the 
slaves  must  have  been  much  more  valuable  intrinsically  at  the 
latter  than  at  the  former  period,  and  that  the  plaintiff  in  error 
must  have  been  injured  by  the  rule  of  valuation  prescribed  by 
the  decree. 

The  decree  is  reversed,  the  commissioners'  report  set  aade^ 
and  the  cause  remanded  to  be  proceeded  with  according  to  the 
principles  herein  stated. 

AovANCXHXNT  AS  SuoH  5EVKB  DsAWB  Intkrbst,  aad  "the  apparent  in- 
equality created  by  the  length  of  time  which  the  adfancement  is  held  and 
enjoyed  before  the  other  legatees  r^oelye  their  share  oonstitates  no  groond 
lor  charging  the  advanced  legatee  with  interest.  It  is  an  ineqnality  which  al- 
ways exists  where  advancements  are  made  at  different  times  by  a  parent 
among  a  family  of  children:"  Black  v.  WhUall^  59  Am.  Dec  423;  interest  is 
not  generally  chargeable  on  advancement:  Tundt*8  Appeal,  53  Id.  496. 

JUDOMBNT  WILL  NOT  BB  BbVEBSXD  FOB  BbBOB  WHICH  DOBS  NOT  PbBJU« 

MOB  GoMFLAiNiNO  Pabtt:  Brown  v.  Caldwell,  13  Am.  i)ea  660;  Arw^ 
ttrong  v.  PrewiU,  32  Id.  338;  OUpin  y.  Howell,  45  Id.  720;  BalUei  v.  Oom- 
manweaUh,  55  Id.  581;  JohriMn  v.  Jennings,  60  Id.  323. 


Long  v.  HioEmaBonoM. 

[28  KmxBSXPPi,  T72.1 

SuLB  or  Oavbat  Emptor  Applies  to  Evebt  Salb  of  Chattels  where 
the  possession  at  the  time  of  the  sale  is  not  in  the  person  seUing,  if  there 
is  no  express  warranty  of  title;  but  where  the  possession  is  in  the  party 
selling,  and  he  sells  the  chattel  as  his  own,  and  for  a  fair  price,  the  law 
impHes  a  warranty  of  title. 

If  Fbhb  Covebt  can  Act  bt  Agent  at  All  in  selling  or  transferring  her 
title  to  chattels,  there  is  still  but  one  mode  by  which  each  agency  can  be 
created;  and  that  is  by  deed  signed  and  sealed  by  herself  and  hnsband, 
and  acknowledged  in  the  same  manner  that  her  conveyance  most  be  aot 
knowledged  in  order  to  transfer  her  title  to  the  porohaaer. 
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Ir  Pabtt  AsBum  Fixa  Chabaotkb  as  Bxnio  Aoxirr  ov  Ahoxbxe  amd 
SiLU  PaoFKBTT,  reoeiTmg  tli«  psy,  it  may  be  reoofwsd  b«ok  wider  the 
oonnt  for  money  had  and  reooived. 

AonoK  for  damages  for  breach  of  watxakity  of  title  to  chatteL 
Judgment  iras  rendered  for  plaintiil  Hiokingbottom  for  eeren 
Irandred  and  sevenfy-fonr  dollars  and  J orty-four  cents,  and 
Long  appeals  by  mnt  of  eiror.  The  other  fiiots  are  stated  in 
the  opinion. 

John  B,  Coleman,  for  the  appellant. 

H.  and  W.  8.  Oassedy,  for  the  appellee. 

By  Court,  Fishbb,  J.  This  is  a  writ  of  error  to  a  Judgment  of 
the  circuit  court  of  Franklin  county.  The  error  assigned  is, 
that  the  court  below  erred  in  overruling  the  defendant's  motion 
for  a  new  trial,  which  was  sought  to  be  supported  on  the  ground 
that  the  damages  were  ezcessiye,  and  the  verdict  in  other  re- 
q>ects  contrary  to  hiw  and  evidence. 

The  action  was  brought  to  recoTer  damages  for  an  alleged 
breach  of  warranty  as  to  the  title  of  the  defendant  to  a  slave 
which  he  had  sold  to  the  plaintiff.  The  material  evidence  in- 
troduced on  the  trial  to  support  the  action  may  be  stated  in  few 
words.  One  witness  states  that  he  was  present  when  the  plaint- 
iff paid  to  the  defendant  the  sum  of  two  hundred  and  fifty  dol- 
lars, which  was  understood  by  both  parties  to  be  in  full  payment 
for  a  slave  named  Jane,  which  had  been  sold  by  the  defendant 
to  the  plaintiff.  That  defendant^  on  receiving  the  money,  de- 
livered a  bill  of  sale  executed  by  his  wife  alone,  and  not  ac- 
knowledged' as  required  by  the  statute,  to  the  plaintiff.  This 
is,  in  substance,  the  testimony  so  far  as  relates  to  the  sale;  and 
the  question  is,  as  nothing  appears  showing  that  an  express 
warranty  was  entered  into  by  the  defendant,  whether  the  law 
will,  under  the  facts,  imply  a  warranty  as  to  the  title  of  the 
defendant  to  the  slave  sold  to  the  plaintiff. 

The  rule  is  thus  stated  by  Ohancellor  Sent:  "  In  every  sale  of 
a  chattel,  if  the  possession  be  at  the  time  in  another,  and  there 
be  no  covenant  of  warranty  of  title,  the  rule  of  caveat  emptor 
applies,  and  the  party  buys  at  his  peril.  But  if  the  seller  has 
possession  of  the  article  sold,  and  he  sells  as  his  own,  and  not  as 
agent  for  another,  and  for  a  fair  price,  he  is  understood  to  war- 
rant the  title.  *  *  *  A  fair  price  implies  a  warranty  of  title, 
and  the  purchaser  may  have  a  satisfaction  from  the  seller,  if  he 
sells  the  goods  as  his  own  and  the  title  proves  deficient: "  2 
Kent's  Oom.  608,  609.    The  jury  having  found  a  verdict  for  the 
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plaintiff  belowy  the  question  is,  whttn  tested  by  the  above  role, 
Canitbe  nietunedf  While  ihere  is  no  dicect  testimony  tluifc  the 
seller,  at  the  time  of  the  consammation  of  the  sals,  had  the 
slave  in  his  poflncsojon,  or  professed  to  sell  her  as  his  own  prop- 
erty, or  that  she  was  even  sokL  for  a  fiur  price,  yet  all  these 
facts  might  have  been^legitimately  inferred  by  the  jury  from  thi» 
evidence  introdaoed  on  the  trial.  One  witness  proves  that  he 
was  at  the  plaintiff's  honse,  in  the  year  1818  or  1819»  when  ha 
was  asked  by  the  plaintiff  how  many  sovereigns  it  took  to  make 
two  hundred  and  fifty  dollars,  as  he  had  purchased  the  slave 
Jane  from  defendant  Long  for  that  amoont,  and  that  the 
defendant  was  present  when  this  oonversation  oecnxred.  The 
witness  farther  states  that  the  money  was  then  paid  to  Long. 
This  amounts  to  direct  evidence  that  Long  sold  the  slave  to  the 
plaintiff  for  the  sum  named,  and  the  jury  oould  have  inferred 
that  it  was  a  fair  price,  especially  as  it  is  but  a  legal  presump- 
tion that  all  sales  are  fairly  made  until  the  contrary  is  shown. 
They  might  also  have  inferred  that  the  defendant  had  possession 
of  the  slave,  as  the  law  would  presume  that  payment  and 
delivery  of  possession  to  the  purchaser  were  simultaneous  acts, 
and  if  the  possession  was  not  in  the  defendant,  of  course  he 
oould  not  comply  with  this  part  of  his  contract  in  delivering 
possession  to  the  plaintiff.  That  possession  was  thus  ddivered 
is  proved  by  the  fact  of  the  defendant  and  wife  afterwards  insti- 
tuting a  suit  to  recover  the  slave  from  the  plaintiff. 

It  is,  however,  said  that  the  case  is  taken  out  of  the  operation 
of  the  rule  with  respect  to  an  implied  warranty  of  title  by  the 
tact  of  the  seller  delivering  the  bill  of  sale  of  his  wife  to  the  pur- 
chaser, and  thus  disclosing  his  agency,  or  rather  the  name  of  his 
principal.  If  a  feme  covert  can  act  by  an  agent  at  all  in  selling 
or  transferring  her  title  to  her  slaves,  there  is  still  but  one  mode 
by  which  such  agency  can  be  created;  and  that  is  by  deed,  signed 
and  sealed  by  herself  and  husband,  and  acknowledged  in  the 
same  manner  that  her  conveyance  must  bo  admowledged  in 
order  to  transfer  her  title  to  the  purchaser. 

An  agency  not  created  in  the  mode  required  by  law  would  be 
simply  a  nullity,  and  would  not  therefore,  in  a  legal  sense,  be  an 
agency,  and  the  party  thus  assuming  to  act  could  be  held  re- 
sponsible by  the  alleged  principal  as  having  done  an  act  preju- 
dicial to  her  rights  without  legal  authority.  Admitting,  then, 
that  the  seller  professed  to  act  as  the  agent  of  the  wife  in  making 
the  sale,  it  would  nevertheless  be  treated  as  a  false  assertion  on 
his  part,  unless  he  were  legally  constituted  such  agent,  and  oould 
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Inid  his  principal  in  mriHng  a  sale  of  said  Blave.  Thai  he  was 
not  so  sathoriaedy  even  if  it  were  in  the  power  of  the  wife  to 
have  appoEinted  an  agent  to  sell  her  daTes,  is  manifest  from  the 
tact  of  his  joining  with  her  in  proseenting  a  salt  to  reoorer  the 
slsTe  sold  to  the  plaintiff,  and  aotaallj  sncoeeding  therein,  on 
the  gronnd  that  the  hnaband's  act  was  void. 

It  is  therefore  wholly  immaterial  which  position  shall  prevail. 
If  he  professed  to  sell  his  own  property,  then  the  law  implies  a 
WRBntf  of  title,  and  he  is  responaihle  in  damages  for  a  breach 
ot  ttds  warranty.  If,  on  the  contrarj,  he  professed  to  act  as  his 
wile's  agent  in  making  the  sale,  he  merefy  assnxaed  a  false  char- 
acter, and  thereby  obtained  the  pnrohaser^s  money  without  a 
Aadow  of  considfiai^Wi^  and  the  money  may  therefore  be  re- 
eoTeredbacd:  tmdar  the  count  for  money  had  and  reoeired. 

Upon  the  whole  case,  it  may  be  remarked  that  if  strict  justice 
has  not  been  administered  in  the  court  below,  the  plaintiff  in  the 
aetion,  and  not  the  d^endant,  has  been  the  sufferer.  The  ver- 
diet,  as  modified  bjthe  court,  is  as  reasonable  as  the  defendant 
ought  to  have  desired,  and  more  so  than  justice  demanded. 

Judgment  aftrmed. 

L^w  DOOB  SOT  Imflt  Wabbantt  or  Tulb  to  Psbsoval  Pbopxbtt  kot 
ni  Vxzidor's  Possbssiok  at  the  time  of  sale,  and  claimed  by  another:  ScoU 
T.  Hix,  62  Am,  Bee.  459.  In  the  note  to  above  caae  the  queetion  of  eaeeal 
maptar  aad  wamBty  of  eele  of  ehattela  ia  diaeiiased  at  length,  and  a  valnable 
eoDflctiaB  of  antheiitMe  made  ^  Id.  480-408. 

Mossr  Had  axd  RacanrBD. — ^When  aetion  will  lie  for  money  paid  aad 
failnre  of  consideration,  or  money  obtained  by  frandi  See  note  to  WeUs  y. 
Briffkam,  62  Am.  Deo.  751. 
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P8M2MiMZPn,793.] 

PvBUO  Ferbt  will  bb  Pbbsumxd  to  bx  Kxpt  roB  GoMpairaATioK  when 

there  is  no  evidence  showing  the  contrary. 
Cr  n  Duty  or  Exkpkb  or  Fhkbt  Autbobizid  bt  Law  to  Faorma  Good 

AHB  SsDUBx  Boat,  soitabla  and  safe  in  all  raapeeti,  both  to  reoeive  and 

to  traoiport  all  meh  pn^r^  and  Tehiolaa  as  are  nanally  leqnired  to  be 

oonv^ed  across  pnblio  ferries. 

Fn&T-lIAM  IS  LlABLB  FOB  L09B  InCUBBBD  TO  PBOPXBTT  WmLX  BKDfO  Rs- 

OKivxD  by  him,  as  it  is  as  mach  his  dnty  to  make  provision  for  the  safe 
reception  of  property  as  for  its  transportation  when  received. 
flmiDT  DiuoBKOS  Aia>  Skill  Abb  Rbquibxd  or  Fbrbt-mxit  in  the  per- 
fc-wMWi^  of  their  dnties,  and  the  fact  that  a  ferry-boat  was  forced  from 
the  JMMling  by  the  force  of  a  wagon  striking  it  in  desoending  to  the  boat, 
frima/ade  showed  carelessness  on  the  part  of  the  feriy-man,  and  throws 
Bpon  him  the  harden  of  proving  the  oontnoy. 
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AoriOH  for  damages  for  injaiy  sustained  by  the  loss  of  a  mide 
and  slaTe  by  drowning,  while  attempting  to  go  upon  the  ferry  of 
defendant  Richards.  The  action  was  brought  by  defendant  in 
error  Fuqua  in  his  life-time.  Judgment  was  given  for  plaintiff 
for  damages.    The  facts  are  contained  in  the  opinion. 

Oibbs  and  Bowman^  and  A.  O.  and  8,  E.  Nye^  for  the  appellant. 
Burrus  and  Dougherty ^  for  the  appellee. 

By  Oourt,  Handt,  J.  The  first  ground  of  error  taken  is  that 
there  is  no  evidence  in  the  record  showing  that  the  plaintiff  in 
error  received  any  compensation  for  transporting  passengers  or 
the  property  in  question  across  the  Yazoo  river  in  the  ferry- 
boat kept  by  him,  and  therefore  that  Itf^.^^^only  held  to  ordi- 
nary diUgence,  which,  it  is  insisted,  is  proved  to  have  been  ex- 
ercised by  him. 

The  evidence  shows  that  the  feny  was  kept  by  the  plaintiff  in 
error  as  a  public  feny,  under  the  authority  of  an  act  of  the 
legislature.  It  is  not  to  be  presumed  that  persons  and  property 
were  transported  free  of  charge  at  such  a  ferry;  and  as  no  quea- 
tion  appears  to  have  been  raised  in  the  court  below  upon  this 
point,  it  must  be  taken  as  conceded,  and  the  jury  were  justified 
in  presuming  from  the  character  of  the  business  that  it  was  car- 
ried on  for  comx)ensation. 

The  second  objection  insisted  upon  is  that  there  was  no  such 
delivery  of  the  wagon  and  team  and  driver  upon  the  ferry-boat 
of  the  plaintiff  in  error  as  will  render  him  liable  as  a  common 
carrier. 

The  evidence  tended  to  prove,  and  the  jury  seem  to  have 
found,  that  a  negro  bpy  of  the  defendant  in  error  drove  his 
wagon  and  two  mules,  with  a  load  of  fodder,  to  the  ferry,  the 
ferry-boat  being  chained  to  the  landing,  and  there  being  a  steep 
hill  to  descend  in  getting  into  the  boat;  that  the  boy  drove  the 
wagon  down  the  hiU,  and  there  being  no  apron  to  the  boat,  or 
other  thing  to  break  the  force  of  the  descent,  it  struck  with  such 
force  against  the  gunwale  of  the  boat  as  to  pull  out  the  pin  or 
screw  to  which  the  chain  was  fastened,  in  consequence  of  which 
the  boat  was  forced  from  the  shore,  the  mules  and  fore  wheels  of 
the  wagon  being  in  the  boat  and  the  hind  wheels  remaining  out, 
and  as  the  boat  left  the  shore  the  weight  of  the  hind  part  of  the 
wagon  drew  the  wagon  and  mules  into  the  river,  the  driver  being 
on  fodder  in  the  wagon,  and  the  driver  and  one  of  the  mules  were 
drowned. 

It  appears  that  the  ferry-man  called  to  the  driver  to  jump  into 
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{he  boat,  or  into  a  flat-boat  which  was  near,  and  which  he  could 
easilj  have  done,  bnt  being  alanned,  he  jumped  into  the  riTer, 
and  that  he  wonld  not  have  been  drowned  if  he  had  remained 
in  the  wagon  on  the  fodder.  The  CTidence  tended  to  show 
that  the  pin  by  which  the  boat  was  held  to  the  landing  waa 
loose  and  aneafe,  and  that  that  was  the  cause  of  the  accident, 
the  fastening  of  the  boat  being  insufficient  to  resist  the  force 
of  descent  of  the  loaded  wagon  down  the  steep  hill  which  led 
to  the  ferry-boat,  and  there  being  nothing  to  show  that  the 
accident  was  caused  by  improper  or  unskillfal  driving  the 
wagon. 

It  ia  manifest  from  this  Tiew  of  the  purport  of  the  evidence 
that  the  plaintiff  in  error  was  sought  to  bo  made  liable  for  the 
injury  done  to  the  defendant  by  the  plaintiff's  negligence  in 
keeping  his  ferry-boat  in  such  a  condition  as  not  to  be  safe  for 
the  transportation  of  such  property  as  is  usually  conveyed  in 
feny-boats. 

Hie  evidence  in  the  case  waa  fairly  submitted  to  the  jury,  and 
their  verdict  has  established  that  it  was  by  the  unfitness  of  the 
boat  that  the  injuiy  was  occasioned.  The  only  question  for 
our  determination  is  whether  he  is  liable  in  hiw  for  the  damage. 

Being  the  keeper  of  a  ferry  authorized  by  law,  it  was  his  duty 
to  keep  a  good  and  secure  boat,  suitable  and  safe  in  all  respects, 
both  to  receive  and  to  transport  all  such  property  and  vehicles 
as  are  usually  required  to  bo  conveyed  across  public  ferries.  He 
was  bound  to  make  all  provisions  which,  under  the  circumstances 
and  situation  of  the  ferry,  were  necessary  for  the  safe  delivery 
and  passage  of  such  property  as  was  offered  at  the  ferry  for  trans- 
portation; and  if,  without  fault  by  the  other  party,  a  loss  was 
sustained  in  such  properly,  either  in  receiving  or  transporting  it 
safely,  by  reason  of  the  insufficiency  of  the  boat,  or  other  means 
which  it  was  his  duty  to  provide  for  that  purpose,  he  is  responsi- 
ble for  the  injury.  It  was  as  much  a  part  of  his  duty  to  make 
provision  for  the  safe  reception  of  property  as  for  its  safe  trans- 
portation when  received;  and  if  the  boat  was  unsafe  and  insuffi- 
cient in  that  respect,  he  is  liable  for  losses  occasioned  to  passen- 
gers in  consequence  of  it.  He  is  held  to  strict  diligence  and  skill 
in  the  performance  of  his  duty;  and  the  fact  that  the  boat  was 
forced  from  the  landing  by  the  descent  of  the  wagon^  prima  fads 
showed  carelessness  and  negligence  on  the  part  of  the  plaintiff 
in  error,  and  throws  upon  him  the  burden  of  proving  that  the 
accident  was  not  occasioned  by  his  fault:  Stokes  v.  SalUmstaU^ 
13  Pet  181;  Story  on  Bail.,  sees.  601,  602. 
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Another  objeetion  taken  to  Ute  judgment  is  that  the  plaintiff 
in  error  was  not  liable  for  the  lose  of  tiie  slare,  beeanse  shivea, 
being  intelligent  beings,  capaUe  of  volition  and  looomoticm,  caoi- 
not  be  brought  under  the  role  applicable  to  mere  inanimate  prop- 
erty; and  consequentlj,  that  the  staiot  law  in  relation  to  common 
carriers  does  not  applj  in  relation  to  them.  This  doetrine  is 
held  in  the  cases  of  Boyce  t.  Anderson^  2  Pet.  160,  and  Clark  ▼. 
McDonald,  4  McCord,  223.  Theee  were  cases  whezB  the  slaves 
were  placed  upon  steamboats  for  tmnsportation,  and  the  courts 
hold  that  in  such  cases  they  are  to  be  regarded  rather  as  pas- 
sengers than  as  coming  under  the  strict  roles  applicable  to  mere 
chattels,  in  the  absence  of  a  special  contract.  But  although  it  is 
held  that  the  strict  role  in  relation  to  common  carriers  does  not 
apply  to  such  cases,  still  it  is  held  that  the  party  is  responsible 
for  a  loss  caused  by  his  n^ligence  or  unskillfulness,  and  that 
that  question  is  be  submitted  to  Hie  jury;  and  this  would  justify 
the  verdict  in  this  case. 

But  we  do  not  think  that  the  principle  upon  which  theee  eases 
turn  is  applicable  to  the  circumstances  of  this  case.  The  ques- 
tion there  was,  whether  the  carrier  used  proper  diligence  in  takin|^ 
care  of  the  slaves  committed  to  his  charge,  not  whether  the  boat 
was  unsafe  and  insufficient  for  the  transportation  of  ihe  slaves, 
in  consequence  of  which,  without  fault  on  their  part,  Ihey  were 
lost.  That  is  the  question  here;  and  we  think  it  clear  that 
where  the  loss  has  been  occasioned  by  the  apparent  n^ligence 
of  the  party  in  providing  safe  and  sufficient  means  to  perform 
what  he  has  undertaken  to  the  public,  he  comes  within  the  rules 
applicable  to  common  carriere,  whatever  may  be  the  kind  of 
property  lost  by  his  default,  provided  it  be  such  properly  as  it 
was  his  duty  to  transport. 

The  last  ground  of  error  to  be  noticed  is  that  there  was  no 
proof  that  tiie  mule  lost  was  the  property  of  the  defendant  in 
error.  It  was  in  the  possession  of  his  slave  driving  his  wiigon, 
and  that  was  sufficient  presumptive  evidence  that  it  was  his 
properly.  But  it  does  not  appear  that  the  jury  took  the 
mule  into  consideration  in  their  verdict,  for  the  damages  aa-> 
sessed  were  not  more  than  the  value  of  the  slaves,  as  proved, 
with  interest. 

We  are  of  the  opinion  that  the  judgment  is  correct,  and  it  is 
affirmed. 

FsBBT-MAK  IB  LiABLB  TO  PiJUTT  iostelniiig  ifljiiiy  whUft  going  upon,  iMUIg 
tnniported,  and  leaying  the  boat:  ifof  ▼.  Hatimn,  08  Am.  Dm.  136^ 
sole. 
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GoiaiQv  OiWiTgR  SAB  TO  Tg*«iMiM  EaaBLAaKKMAXT  Gasb:  FmmM  ▼• 
Miiia,  poai,  p.  158,  and  note  calliKTtiiig  anthoritiM. 

Tkb  PBiNOcrAL  CASE  IS  GECDO  in  Powdl  ▼.  ilf«22i^  S7  Mill.  007«  to  the  pouil 
that  a  feny-man  ia  bonnd  to  make  all  provision  neoaaniy  for  the  aafe  daliTeiy 
and  paango  of  anoh  pivpei'ly  as  was  offered  for  transportation. 


MoWlLLIB  V.  KraXPAXRICK. 

(98  XnuMEPPi,  802.] 

Baskbupt  is  uirDXK  Mo&AL  Obu«ultidh  to  Pat  hb  Dmnm,  althoogh  tho 
legal  remedy  of  the  creditors  is  barred  by  his  certifioate;  oonaeqnently 
the  law  will  give  effect,  not  only  to  a  oew  contract  fonnded  on  a  debt 
contracted  before  bankmptcy,  bat  also  to  an  express  and  distinct  prom- 
ise to  pay  such  debt  made  by  the  bankropt  without  any  new  considera- 
tion, either  after  the  issoing  of  the  commissioo*  and  before  the  certificate 
haa  been  granted,  or  after  the  certificate  has  been  obtained,  although 
the  debt  was  provable  under  the  commission. 

AcnoH  on  a  promissoiy  note.  The  defense  was  that  there 
was  no  sufficient  considexation,  the  note  being  ghnein  for  a  debt 
which  had  previously  been  diachazged  in  bankraptqy.  Demnner 
was  sustained  to  the  answer,  and  defendant  appealed. 

Tapper,  for  the  appellants. 

A.  P.  .StU,  for  the  appellee. 

By  Court,  Fishxr,  J.  The  question  presented  for  decision  bj 
the  record  in  this  case  is,  whether  a  note  executed  for  the  pay- 
ment of  a  debt  from  which  the  maker  had  been  dischazged  by  a 
decree  in  bankruptcy  can  be  recovered;  or  in  other  words, 
whether  such  note  rests  upon  a  sufficient  legal  consideration. 

The  rule  is  thus  stated  in  Chitty  on  Oontracts:  "  A  bankrupt 
is  under  a  moral  obligation  to  pay  his  debts,  although  the  legal 
remedy  of  the  creditors  be  barred  by  his  certificate;  consequently 
the  law  will  give  efifect,  not  only  to  a  new  oontzact  founded  on  a 
debt  contracted  before  the  bankruptcy,  but  also  to  an  express 
and  distinct  promise  to  pay  such  debt  made  by  the  bankrupt 
without  any  new  consideration,  either  after  the  issuing  of  the 
commission,  and  before  his  certificate  has  been  granted,  or  after 
the  certificate  has  been  obtained,  although  the  debt  was  prov- 
able under  the  commission:"  Ohit.  Con.  157.  No  adjudicated 
case  in  which  the  question  has  been  directly  presented  by  the 
record  has  been  brought  to  our  notice  in  opposition  to  this 
▼iew  of  the  law;  on  the  contrary,  they  all  appear  to  harmonize 
with  it.    The  law  having  been  thus  long  settled,  and  restimg,  as 
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it  does,  upon  both  sound  principle  and  justice,  ought  not  at  thia 
day  to  be  called  in  question.  The  dischaige  in  bankruptcy,  at 
most,  only  armed  the  debtor  with  a  successful  defense  against 
the  original  cause  of  action,  of  which  he  might  aTail  himself 
when  sued,  or  waive  at  his  option.  When  he  executed  the  new 
note,  he  not  only  made  an  eipress  promise  to  pay  the  debt,  but 
tacitly  agreed  to  waive  his  defense  arising  out  of  his  dischaige 
in  bankruptcy. 
Judgment  aflSrmed. 

Hahdt,  J.,  did  not  sit  in  this  case. 

Promisi  to  Pat  Debt  DisGBABeiD  in  B^imunor  n  BDronre:  Wa§  ▼• 
8perrp,  52  Am.  Deo.  779,  and  note;  BeUnes  ▼.  8im^t  ^  Id.  403;  Merriam 
▼. Bayley,  48  Id.  501;  Farmenand  MechmnUx  ▼. FihU,  44  Id.  851;  Bteeft 
▼.  i?iMU»,  43  Id.  175;  EameM  y.  Park,  21  Id.  280;  i^ieM*t  AOite,  21  Id.  4M| 
Depuy  Y,  Swart^  20  Id.  073. 


GOMMIBBIONEBS  OF  HOMOOHTETO  RiVEB  V.  W] 

[29  lfHMiiwii»Pi,  21.] 

Btatb,  in  VmruB  of  her  Right  of  Emtnxzts  Bokazn,  has  Pakap 
MOUNT  RxoBT  to  control  and  dispose  of  everything  within  her  limita, 
whioh  is  not  abaolnte  and  ezolosive  private  property,  to  the  promotion  of 
the  pnblio  good,  and  even  to  take  private  property  for  the  aame  purpose 
npon  rendering  jost  oompenaation. 

Fbou  Nature  of  Elements  of  Water,  Light,  and  Air,  the  right  of  an 
individual  to  them  is  neoeasarily  qualified,  and  oonfined  to  the  time  he 
has  them  in  use  and  nnder  his  oontrol,  and  th^  mnst  be  held  in  snbor* 
dination  to  the  general  good. 

IXDIVIDUAL    MAT  HAVE    PrOPERTT  IN  SXREAMB  OF  WaTKR  exolusively    hls 

own,  snoh  as  springs  or  small  waterooorses  in  the  interior  of  his  lands, 
and  bounded  by  them  on  both  sides,  and  whilst  it  may  exist  in  referenoa 
to  publio  rivers  as  against  the  interference  of  private  individuals,  it  can- 
not be  admitted  to  prevail  as  to  publio  rivers  and  highways  used  for 
navigation  against  the  paramount  Jurisdiction  of  the  state. 

BbABON    op    GoMMON-LAW    BuLE    THAT    STATE  CAN    Do   NOTHINO    WhIOB 

WILL  Oaube  Diversion  of  Pubuo  Watercourse,  not  a  navigable 
stream  by  common  law,  or  render  it  leas  useful  to  the  owner  of  the  adja- 
cent soil,  should  have  but  little  or  no  force  when  applied  to  the  great 
fresh-water  rivers  and  lakes  of  this  country,  which  have  not  Inaptly  been 
characterized  as  *<  inland  seas,"  and  the  rights  of  owners  of  the  lands 
bounded  by  such  streams  are  subordinate  to  the  right  of  the  state  to  nae 
and  appropriate  them  to  the  public  good  in  promotion  of  navigation;  and 
that  such  rivers,  whether  tide-waters  or  not,  are,  as  to  the  jurisdictioB 
and  power  of  the  state,  to  be  considered  as  navigable  rivers,  is  supported 
by  the  sounder  reason,  and  should  be  established  as  the  law  gf  tiie 
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pBonnoK  OF  Act  ov  Cohorbbb  Asmrmxa  Mmnsipn  ntro  Vnov,  thai 
"  the  river  MisalaBippi  and  the  naTigaUe  riven  and  waters  leading  into 
the  same  and  into  the  galf  of  Mezioo  ahall  be  common  highways  and 
forever  free,  •  •  •  without  any  tax,  duty,  impost,  or  toll  therefor 
imposed  by  this  state,'*  does  not  prohibit  the  state  from  altering  or  im- 
proving  a  river,  by  which  navigation  would  be  improved. 

Bill  in  equity,  by  one  Withers,  for  injniy  to  his  plantation 
by  the  change  in  the  course  of  a  river.  A  demnrrer  to  the  bill 
was  overruled,  and  defendants  appealed.  The  facts  appear  in 
Ihe  opinion. 

<7.  Winchester  and  Salph  North,  for  the  appellants. 

Yerger,  Carmm,  and  Shields,  for  the  appellee. 

Bj  Court,  Hahdt,  J.  The  substance  of  the  bill  in  tbis  case 
is,  that  the  complainant  owns  and  has  in  possession  a  laige 
and  valuable  estate  in  lands,  slaves,  etc.,  worth  about  two  hun- 
dred thousand  dollars,  on  Old  liver,  which  was  formerly  a  bed 
of  the  Mississippi  river,  but  was  cut  off  about  the  year  1796; 
that  the  Homochitto  river  empties  into  Old  river  at  a  point 
above  the  complainant's  plantation,  and  its  waters,  at  an  ordi- 
luury  or  low  stage  of  the  Mississippi  river,  pass  through  Old 
river,  and  thus  flow  into  the  Mississippi  river,  thereby  remov- 
ing the  deposits  of  mud  caused  by  the  floods  of  the  Missis- 
sippi river  from  Old  river,  keeping  open  and  navigable  an  outlet 
therefrom  to  the  Mississippi  river,  which  is  greatly  beneficial  to 
the  complainant  and  others  owning  estates  on  Old  river;  that 
an  act  was  passed  by  the  legislature  of  Mississippi  and  approved 
fifth  March,  1850,  for  improving  the  navigation  of  the  Homo- 
chitto river,  and  any  outlet  from  the  same  through  Old  river  and 
Buffalo  bayou  to  the  Mississippi  river,  and  for  removing  ob- 
structions in  said  streams,  and  excavating  and  digging  a  canal 
into  Buffalo  river  from  the  Homochitto,  or  from  Old  river  to 
Buffido  river;  and  that  the  commissioners,  by  that  act,  are  pro- 
ceeding to  execute  and  make  a  canal  on  Old  river  below  the 
month  of  the  Homochitto  river,  and  above  complainant's  lands, 
which  will  not  touch  his  lands;  that  complainant  and  his 
grantors  have  from  time  inunemorial  used  and  enjoyed  the  said 
waters  through  his  lands,  for  agricultural  purposes,  and  for 
navigation  in  transporting  crops  to  market  and  receiving  sup- 
plies, before  Old  river  was  cut  off,  and  while  it  was  a  part  of 
the  Mississippi  river,  and  since  that  time,  by  means  of  the  water 
fomished  Old  river  from  the  Homochitto;  that  the  projected 
enal  would  cause  a  diversion  of  the  waters  of  the  Homochitto 


128  CoMHissiONEBS  V.  WnszBfl.  [Mim. 

•nd  Old  riTer,  and  cause  the  outlet  of  Old  nvex  io  fill  up,  wad 
thereby  deprive  the  comphuxiant  and  others  of  the  benefit  of 
nATigating  the  outlet,  and  render  the  neighborhood  nnhealthy, 
and  otherwise  greatly  deteriorate  the  value  of  his  property,  and 
render  the  injury  irreparable. 

The  bill  charges  that  the  act  of  the  legislature  authorizing 
the  canal  is  unconstitutional:  1.  Because  it  takes  private  prop- 
erty for  public  use  without  compensation;  and  2.  Because 
it  is  a  violation  of  the  act  of  congress  under  which  the  state 
was  admitted  into  the  Union;  and  prays  for  an  injunction 
restraining  the  oommissioners  trom  proceeding  with  the  work. 
The  commissioners  filed  a  demurrer  to  the  bill,  which  was  over- 
ruled; from  which  order  this  appeal  was  taken  by  the  defendants. 

1.  The  first  question  for  consideration  is  the  position  taken 
in  the  bill,  that  the  complainant  had  the  eixslusive  right  of 
private  property  in  the  waters  of  Old  river,  passing  by  his  lands 
and  bounding  them,  subject  only  io  the  easement  of  the  public 
to  navigate  and  use  it  as  a  public  highway,  and  that  the  act 
authorizing  the  canal  in  question  is  unconstitutional,  because 
it  deprives  him  of  that  right  by  diverting  the  water  from  its 
natural  course,  and  thereby  takes  his  private  property  for  public 
use  without  just  compensation.  We  will  proceed  to  oonsidear 
this  question. 

It  cannot  be  denied  that  the  legislature  has  general  power  to 
pass  laws  providing  for  measures  of  internal  improvement  of 
the  public  rivers  and  other  highways,  within  the  limits  of  the 
state,  subject  only  to  the  restrictions  and  limitations  in  the 
constitution.  One  of  these  restrictions  is,  that  private  propeorty 
shall  not  be  taken  or  applied  to  the  public  use  without  just 
compensation;  and  a  question  arises.  What  must  be  understood 
by  the  term  "private property,"  in  the  contemplation  of  the  con- 
stitution? It  appears  to  us  that  it  applies  to  such  property  as 
belongs  absolutely  to  an  individual,  and  of  which  he  has  the 
exclusive  right  of  disposition;  property  of  a  fixed,  specific,  and 
tangible  nature,  capable  of  being  had  in  possession  and  trans- 
mitted to  another,  as  houses,  lands,  and  chattels.  But  it  is  not 
easy  to  understand  how  a  man  can  be  said  to  have  a  property  in 
water,  light,  or  air  of  so  fixed  and  positive  a  character  as  to 
deprive  the  sovereign  power  of  the  right  to  control  it  for  the 
public  good  and  general  convenience.  Such  a  right  exists  as  to 
individuals,  and  it  cannot  be  inteifered  with  by  them.  Bmt 
the  state,  in  virtue  of  her  right  of  eminent  domain-,  has  the  par- 
amount right  to  control  and  dispose  of  everything  within  her 
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limite  which  ifl  not  abeolnte  and  exolnsiTB  pciTftte  properly,  to 
the  promotion  of  the  public  good,  and  eren  to  take  private 
property  for  the  same  purpose  upon  rendering  just  compensa- 
tion. 

From  the  nature  of  the  elements  of  water,  light,  and  air,  the 
right  of  an  individual  to  them  is  necessarily  qualified,  and  con- 
fined to  the  time  he  has  them  in  use  and  under  his  control,  and 
must  be  held  in  subordination  to  the  general  good:  2  Bla. 
Com.  14.  They  are  movable  and  unfixed,  incapable  of  individ- 
ual appropriation  and  disposition,  and  must  necessarily  be  sub- 
ject to  the  povrer  of  the  state  for  the  general  good  of  the  com- 
munity. If  this  were  not  true,  by  what  right  could  the  state 
ezerdse  the  power  of  improving  the  navigation  of  rivers  by 
deepening  the  channels,  removing  bars  or  other  obstructions, 
or  erecting  levees  or  other  pubUo  works  for  the  improvement  of 
lands  bordering  on  waterconrsed?  For  frequently  such  works 
operate  the  greatest  injury  to  the  proprietors  of  lands  adjacent 
to  them,  causing  overflows,  draining  off  the  water,  which  was  of 
great  value  to  tiie  lands  in  supplying  smaller  streams  which 
watered  the  interior  of  the  lands,  destroying  the  benefits  of 
valuable  private  improvements  and  privileges,  such  as  wood- 
yards,  landings,  mill  sites,  or  fishing-grounds  possessed  by  the 
riparian  proprietor  before  the  work  was  done  by  the  state.  The 
right  of  private  property  contended  for  here  would  exclude  the 
power  in  all  these  and  similar  instances  to  make  improvements 
upon  public  rivers  for  the  public  good,  a  power  constantly  exer- 
cised by  the  legislatures  of  the  states  of  the  Union,  and  most 
clearly  within  the  sphere  of  their  authority:  Spooner  v.  McOon- 
nell,  1  McLean,  337.  For  the  position  taken  rests  upon  the 
ground  that  the  public  has  a  mere  easement  or  right  of  pas- 
sage over  the  stream,  the  right  of  property  being  in  the  riparian 
proprietor,  which  cannot  be  interfered  with  or  impaired  in  any 
manner  by  the  state. 

Whilst  the  right  exists  in  the  individual  in  relation  to  the 
streams  of  water  exclusively  his  own,  such  as  springs  or  small 
watercourses  in  the  interior  of  his  lands  and  bounded  by  them 
on  both  sides,  and  whilst  it  may  exist  in  reference  to  public 
rivers  as  against  the  interference  of  private  indiriduals,  it  can- 
not be  admitted  to  prevail  as  to  public  rivers  and  highways 
used  for  navigation,  against  the  paramount  jurisdiction  of  the 
state.  The  case  of  Morgan  v.  Beading,  8  Smed.  &  M.  366,  is 
relied  on  as  sustaining  the  ground  taken  in  behalf  of  the  appellee 
here.    The  rule  held  in  that  case  is,  that  the  proprietor  of  the  land 
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bordering  on  a  liyer  not  a  navigable  stream  by  the  common  law 
ia  entitled  to  ihe  exolusiTe  use  of  his  land  forming  the  banks  of 
the  riyer,  and  even  to  the  thread  of  the  stream,  and  to  recover 
from  a  third  person  for  the  use  and  occupation  of  those  lands; 
and  that  this  right  to  recover  for  the  use  of  the  banks  exists 
whether  the  stream  be  regarded  as  a  navigable  one  at  common 
law»  or  one  not  navigable,  but  a  public  highway.  It  was  a 
claim  by  an  individual  against  private  persons  to  recover  for  the 
use  and  occupation  of  lands  lying  on  the  banks  of  the  Mississippi 
liver;  and  though  much  is  said  in  the  course  of  the  discussion 
of  the  case,  in  the  opinion  of  the  learned  chief  justice  it  was 
said  in  reference  to  the  particular  facts  of  the  case,  and  we  do 
not  think  it  can  be  properly  extended  beyond  the  case  actually 
presented  for  determination.  The  question  as  to  the  right  of 
the  state  to  divert  the  waters  of  a  public  river,  as  a  measure  of 
public  benefit  and  improvement  of  navigation,  or  the  right  of 
the  riparian  owner  to  the  use  of  the  waters  of  such  a  river,  to 
the  exclusion  of  the  power  of  the  state  over  them,  did  not  arise, 
and  cannot  be  considered  as  settled  in  that  case.  But  that  is 
the  question  presented  here.  It  is  one  of  great  public  im- 
portance, and  has  been  the  subject  of  much  consideration,  and 
upon  some  points  connected  with  it  of  great  diversity  of  opinion 
among  the  ablest  jurists  of  this  countiy. 

It  is  true  that  the  doctrine  that  the  state  can  do  nothing 
which  will  cause  a  diversion  of  a  public  watercourse  npt  a  navi- 
gable stream  by  the  common  law,  or  render  it  less  useful  to  the 
owner  of  the  adjacent  soil,  has  the  sanction  of  very  high  authority : 
8  Kent's  Com.  427, 428;  People  v.  Canal  Appraisers,  18  Wend.  871, 
and  cases  there  cited.  These  authorities  proceed  upon  the  dis- 
tinction between  navigable  rivers  at  common  law,  which  were 
only  such  so  high  as  the  tide  ebbed  and  flowed,  and  which 
belong  to  the  state;  and  public  rivers  above  the  flow  of  the  tide, 
to  which  it  is  said  the  riparian  proprietor  has  the  right  and  title 
to  the  center  of  the  stream,  and  the  public  has  only  the  right  of 
passage  over  it.  And  the  doctrine  is  founded  on  the  principle 
of  the  common  law  stated  by  Lord  Hale,  that  ''fresh  rivers,  of 
what  kind  soever,  do  of  common  right  belong  to  the  owners  of 
the  soil  adjacent,"  a  principle  which,  it  appears  to  us,  was  not 
applicable  to  the  right  of  property  in  the  water,  but  only  in  the 
soil  to  the  thread  of  the  stream,  usque  ad  JUum  medium  aqwB. 
But  the  doctrine  is  denied  by  many  learned  courts  and  jurists 
of  this  countiy,  whose  reasoning  is  much  more  satisfactory  in 
reference  to  the  condition  and  character  of  the  rivers  in  thf 
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United  Statee;  and  we  think  that  they  abundantly  ohow  that  the 
leaBon  of  this  role  of  the  common  law  ahonld  have  but  little  or 
no  force  when  applied  to  the  great  fresh-water  rivers  and  lakes 
of  this  ooontiy,  which  have  not  been  inaptly  ohazacterized  as 
'•  inland  seas/'  A  few  extracts  from  these  aulliorities  are  worthy 
of  being  presented  for  their  great  appositeness  and  force. 

In  the  case  of  Canal  AppraiBers  y.  People,  17  Wend.  616,  in 
which  the  decision  of  the  supreme  coort  of  New  York,  in  the  case 
in  18  Wend.  871,  above  cited,  is  reversed,  Mr.  Senator  Beards- 
ley  says:  *'  What  good  reason  can  be  urged  in  favor  of  applying 
these  principles  to  our  large  American  rivers,  and  thns  keeping 
up  a  distinction  in  name  where  in  reason  and  good  sense  none 
should  exist?  Why,  for  instance,  should  proprietors  of  land 
on  the  Mississippi,  where  the  tide  ebbs  and  flows,  be  restricted 
to  the  bank  of  the  river,  and  that  part  be  called  navigable  only^ 
and  those  proprietors  of  lands  immediately  above  the  flow  of  the 
tide  be  suffered  to  go  to  the  center  of  the  stream,  when  the 
river,  in  point  of  fact,  is  navigable  for  thousands  of  miles  above 
tide-water?  Yet  such  are  the  absurdities  of  the  common  law 
when  applied  to  our  large  rivers.  In  England  this  rule  is  very 
proper  in  reference  to  their  small  rivers,  and  is  calculated  to  pre- 
vent litigation  by  assigning  to  each  definite  owners.  But  in 
respect  to  our  large  rivers  tiiere  does  not  appear  to  be  any  pro- 
priety in  the  rule." 

In  the  same  case  that  eminent  lawyer,  Mr.  Senator  Tracy, 
after  reasoning  that  only  such  rules  of  the  common  law  prevail 
in  this  country  as  were  adapted  to  its  peculiar  condition  and 
circumstances,  says:  *'  That  the  mere  condition  of  the  rivers  be- 
ing fresh,  and  not  subject  to  the  flow  and  reflow  of  the  tide,  does 
not  of  itself  determine  that  the  alvetis  or  bed  of  them  belongs 
to  the  riparian  possession,  has  to  be  admitted  in  respect  to 
many  rivers  in  this  coimtry.  The  rivers  Niagara  and  St.  Law- 
rence, for  instance,  are  acknowledgedly  public  rivers  in  every 
sense,  as  much  as  if  they  were  arms  of  the  sea  into  which  the 
tide  flowed.  The  reasons  of  the  rule  laid  down  by  Lord  Hale, 
when  weighed  against  the  considerations  which  it  seems  to  me 
should  determine  a  rule  for  this  country,  are  as  disBimilar  and 
disproportionate  as  the  rills  of  an  island  when  contrasted  with 
the  expanded  lakes  and  magnificent  rivers  of  a  continent: "  Id. 
622, 

In  Oarson  v.  BloBer,  2  Binn.  477  [4  Am.  Dec.  463],  Tilghman, 
0.  J.,  says:  "The  common-law  principle  concerning  rivers, 
even  if  it  extended  to  America,  would  not  apply  to  such  a  river 
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■■  iiie  flggcfBliMma,  whidi  ia  a  mile  wideband  Tuna  aeraml  koB- 
dred  milaa  thfoagk  a  zioh  eotintiy,  and  irliioh  is  naTigaUey  and 
kactuaUj  navigaiad,  by  lazge  boats.  If  auofa  axiyar  had  enated 
m  Tinghmd,  no  anoh  law  would  erer  have  been  appUad  to  it." 
And  Mr.  Juatioe  Yeatea  aajs,  in  the  aame  ease:  *'  The  nnifonn 
idea  has  ever  bean  that  only  Bach  parts  of  the  ooinmon  law  as  weiB 
applicable  to  oar  local  situation  have  been  leodTsd  in  this  gOTem- 
nent.  The  qualities  of  fresh  and  salt  water  cannot  amongst  ua 
determine  whether  a  river  shall  be  deemed  navigable  or  not; 
neither  can  the  Aux  or  reflux  of  the  tides  ascertain  it."  The  aame 
doctrine  is  held  in  South  Oaxolina :  Caiea  v.  Wadlingion,  1  McOord, 
660  [10  Am.  Dec.  699] .  Again  in  Pennsylvania :  Bhruriky.  Schuyl- 
kill  Nov.  Co.,  14  Seig.  &  B.  71;  Zimmerman  v.  Union  Canal  Co., 
1  Watts  A  B.  846.  In  Alabama:  BvMook  v.  Wilson,  2  Port 
486.  In  Delaware:  BaOey  v.  Philadelphia  W.  A  B.  E.  B.  Co., 
4  Harr.  869  [44  Am.  Dec.  593];  Bundle  v.  BeL  Canal  Co.,  14 
How.  93. 

In  New  York  the  cases  are  not  harmonious;  but  in  the  case  of 
Hooher  v.  Cummingg,  20  Johns.  101,  Spencer,  G.  J.,  who  &vors 
the  common-law  rule,  declares  ''  that  he  concurs  in  the  doctrine 
that  all  rivers  in  fact  navigable,  whether  above  the  flow  of  the 
tide,  or  whether  in  the  whole  extent  unaffected  by  the  tides,  in 
reference  to  the  use  of  them,  are  to  be  considered  as  public  and 
subservient  to  public  accommodation,  and  liable  to  govern- 
mental regulation." 

It  is  to  be  observed  that  the  most  of  the  caaes  in  which  the 
common  law  has  been  declared  to  exist  in  this  cotmtry  were  con- 
tests between  individuals,  in  which  the  paramount  right  of  the 
state  was  not  involved.  But  this  alleged  vested  right  of  an  in- 
dividual to  the  waters  of  a  public  stream,  as  against  the  state, 
is  thus  explicitij  denied  in  Lansing  v.  Smith,  8  C!ow.  148,  bj 
Mr.  Justice  Sutherland,  who  appears  to  have  gone  the  full 
length  of  the  contnuy  doctrine  in  the  case  of  People  v.  Canal 
Jppraiaen,  13  Wend.  371,  above  referred  to.  He  says:  "If 
the  act  be  unconstitutional,  it  must  be  on  the  ground  that 
the  plaintiff  had,  either  at  common  law,  as  owner  of  the  ad- 
jacent soil,  or  by  virtue  of  the  patent  from  the  state  for  the 
land  under  water  opposite  to  the  shore,  a  claim  to  the  natural 
flow  of  the  river,  with  which  the  state  had  no  right  to  inter- 
fere by  any  erections  in  the  bed  of  the  river,  or  in  any  other 
maimer.  This  proposition  appears  to  the  court  too  extravagant 
to  be  seriously  entertained.  It  denies  to  the  state  the  power  of 
improving  the  navigation  of  the  river  by  dams,  or  any  other 
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ereetions  which  most  afibct  the  natural  flow  of  fhe  stream,  with- 
out the  consent  of  all  the  proprietors  of  the  adjacent  shore 
within  the  remotest  limits  which  may  be  aflbcted  bj  tilie  oper- 
ation. Etbij  great  public  improvement  mnst,  almost  of  neces- 
flity,  more  or  less  aiffi&ct  individual  convenience  and  property^ 
and  when  iiie  injury  sustained  is  remote  and  consequential,  it  is 
Jbtmnum  (d>sque  ir^uria,  sjxd  is  to  be  borne  as  a  part  of  the  price 
to  be  paid  for  the  advantages  of  tibe  social  condition.  This  is 
iounded  upon  tiie  principle  that  the  general  good  is  to  prevail 
over  partial  individual  convenience/* 

TTpon  due  consideration,  we  are  of  opinion  that  the  doctrine 
that  the  rule  of  the  common  law  is  not  applicable  io  our  large 
pnbHc  rivers  used  for  navigation — that  the  rights  of  t2ie  owners 
of  the  lands  bounded  by  such  streams  are  subordinate  to  the 
right  and  power  of  the  state  to  use  and  appropriate  them  to  the 
public  good  in  promotion  of  navigation,  and  that  such  rivers, 
whether  tide-waters  or  not,  are,  as  to  the  jurisdiction  and  power 
of  the  state,  to  be  oonndered  as  navigable  rivers — ^is  Buppurted  by 
the  sounder  reason,  and  should  be  established  as  the  law  of  the 
land.  In  addition  to  fhe  strong  reasons  of  principle  and  pnblio 
convenience  justifying  the  authority  of  i^e  state  over  ibe  public 
rivers  and  highways  of  norigation  within  her  borders,  it  is  not 
to  be  disregarded  that  the  policy  of  the  state  has  been  so  to  ez- 
erciae  her  right  of  eminent  domain;  and  the  statute-book  is  ftill 
of  insUuioes  of  acts  affecting  the  course  and  condition  of  such 
rivera.  This  legislative  indication  of  the  nature  of  the  right  and 
the  extent  of  the  power  of  the  state  over  the  subject,  acquiesced  in 
as  it  has  been  for  such  a  length  of  time,  furnishes  strong  evidenos 
that  the  limitation  in  the  federal  and  state  constitutions,  relied  on 
in  this  case  in  behalf  of  the  appellee,  has  not  been  understood  to 
take  away  the  paramount  right  of  the  state  to  make  such  reg^ 
ulations  and  dispositions  in  relation  to  all  public  rivers  of  &e 
state  as  might  be  deemed  necessary  and  expedient  for  the  gen- 
eral welfare.  Cases  of  hardship  to  individuals  will  doubtless 
arise,  and  have  arisen,  under  the  exercise  of  this  power;  and 
when  the  operation  of  the  particular  measure  is  greatly  oppres- 
sive to  an  individual  or  ruinous  to  his  interest,  it  may  constitute 
a  fit  subject  for  appeal  to  legislative  justice  for  adequate  remu- 
neration. If  the  private  injury  be  great,  it  is  not  to  be  jiresumed 
that  the  legislature  will  turn  a  deaf  ear  to  the  application.  But 
if  it  were  to  be  so,  it  would  fomiBh  no  reason  against  the  power 
of  the  legislature  to  carry  out  ike  improvement. 

S.  The  second  objection  raised  to  the  act  of  the  legislature  it 
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that  it  is  in  Tiolation  of  the  last  clause  of  the  fourth  section  of 
the  act  of  congress  for  the  admission  of  this  state  into  the  TTnion» 
which  provides  that  "  the  river  Miflmsaippi,  and  the  navigable 
rivers  and  waters  leading  into  the  same,  and  into  the  gulf  of 
Mexico,  shall  be  common  highways,  and  forever  free,  as  well  to 
the  inhabitants  of  the  said  state  as  to  other  citizens  of  the  United 
States,  vrithout  any  tax,  duty,  impost,  or  toll  therefor  imposed 
by  said  state; ''  and  it  is  insisted  that  under  this  compact  the 
state  was  prevented  from  doing  any  act  which  could  obstruct  or 
divert  the  waters  of  the  Homochitto  river  from  their  natural  and 
usual  course. 

We  do  not  consider  this  position  tenable.  It  might  be  a  ques- 
tion under  this  compact  whether  the  state  would  have  a  right 
to  impose  *'  a  tax,  duty,  impost,  or  toll "  for  navigation  of  any 
of  the  rivers  embraced  in  the  act  of  congress.  But  we  think  it 
clear  that  the  provision  of  the  act  relates  to  the  right  of  all  citi- 
Eens  to  navigate  the  rivers  of  the  state,  vrithout  charge,  and  not 
to  the  power  of  the  state  to  improve  or  change  the  condition  or 
alter  the  course  of  those  rivers.  The  object  was  to  guarantee 
the  right  of  free  navigation  in  the  public  rivers  of  the  state,  with- 
out reference  to  their  condition,  whether  as  they  then  were,  or 
should  in  future  become,  either  in  the  course  of  nature  or  by  the 
action  of  the  state  under  its  unqualified  powers  to  act  upon  tbe 
subject  in  promotion  of  the  general  good.  Those  powers  remain 
as  ample  as  if  this  state  had  been  one  of  the  original  states  of 
the  Union,  and  are  entirely  unaffected  by  this  act  of  congress. 
This  has  been  settled  by  the  supreme  court  of  the  United  States 
in  Pollard's  Lessee  v.  Sagan,  3  How.  212,  in  which  the  question 
under  consideration  arose,  under  a  provision  of  the  act  for  the  ad- 
mission of  Alabama  into  the  Union,  in  substance  the  same  as  the 
provision  in  the  act  in  relation  to  this  state.  It  is  there  held 
that  when  the  state  was  admitted  into  the  Union  on  an  equal 
footing  with  the  original  states  she  succeeded  to  all  the  rights  of 
sovereignty,  jurisdiction,  and  eminent  domain  which  originally 
belonged  to  Georgia  before  the  cession,  and  which  had  been 
temporarily  held  by  the  United  States  before  the  admission  of 
the  state  into  the  Union;  and  that  the  state  has  as  much  power 
over  the  navigable  rivers  within  her  limits  as  the  original  states 
possessed. 

As  above  remarked,  a  question  may  arise  under  this  compact, 
whether  the  state  would  have  the  power  to  impose  a  tax,  duty, 
impost,  or  toll  for  the  navigation  of  any  of  her  public  rivers  in 
order  to  reimburse  expenditures  made  by  her  in  improving  the 


April,  1855.]       CoioassiONEBS  V.  Withers.  185 

umgation  of  sach  rirexB,  or  for  any  other  purpose.  But  that 
qiieetion  does  not  properly  arise  here,  and  we  do  not  intend  to 
eqprees  any  opinion  upon  it. 

With  regard  to  the  general  merits  of  this  case^  as  inrolring 
the  oonstitational  power  of  the  state,  it  is  admitted  hy  ooonsel 
that  the  state  has  thepower  toimproTethenarigation  6t  herrir- 
ers.  If  so,  has  she  not  the  right  to  deteitedne  whether  the  pro- 
posed measure  be  an  improvement  or  a  destraotion  to  the  nari- 
gation  ?  And  if  she  determines  that  it  will  be  an  improvement 
to  the  navigation  of  the  Homoohitto  river,  and  conducive  to  the 
general  good,  to  divert  its  waters  at  a  given  poiut  into  Bnffido 
river  by  means  of  a  canal,  what  power  can  say  that  the  discre- 
tion was  improperly  exercised  ?  The  power  to  make  an  improve- 
ment in  the  navigation  of  the  river,  being  undefined  as  to  the 
mode  of  its  exercise  and  unlimited  in  extent,  necessarily  cairies 
with  it  the  right  to  judge  whether  a  particular  measure  is  an 
improvement  or  not;  for  there  is  no  power  to  solve  the  question 
except  the  legislature,  and  from  their  judgment  there  is  no  appeal 
except  to  the  legislature  itself:  Gommon'weaUh  v.  Alger ,  7  Cush. 
102.  The  removal  of  obstructions  may  cause  an  entire  change 
of  the  course  and  channel  of  a  river,  and  ultimately  prove  inju- 
rious to  its  navigation  as  well  as  destructive  to  the  private  inter- 
ests connected  with  it.  A  new  cut-off  or  pass  maybe  occasioned 
by  removing  bars  or  shoals,  and  the  river  be  ihereby  entirely 
diverted  from  its  usual  course,  and  the  advantage  of  it  to  par- 
ticular individuals  seriously  impaired  if  not  entirely  destroyed. 
Yet  it  would  scarcely  be  denied  that  such  works  are  within  the 
power  of  the  legislature.  And  if  the  principle  be  sanctioned 
that  it  is  not  for  the  legislature,  but  for  individual  members  of 
the  community,  by  asserting  a  right  of  absolute  property  in  the 
elements  of  nature,  to  determine  whether  a  particular  measure 
is  for  the  public  good  with  reference  to  the  public  rivers  of  the 
state,  it  would  either  put  an  end  to  all  such  improvement  by 
the  states  or  throw  this  valuable  power  into  the  vortex  of  the 
federal  government;  for  no  measure  of  public  improvement  by 
the  state  could  be  carried  out  without  first  obtaining  the  consent 
of  every  one  who  might  claim  to  be  interested  in  the  enterprise. 
In  view  of  such  results,  we  cannot  hesitate  to  declare  that  the 
state  has  the  power  to  judge  of  the  expediency  and  to  provide 
for  the  completion  of  such  works  of  public  improvement. 

The  object  proposed  in  this  instance  was  to  improve  the  navi« 
gation  of  the  Homochitto  river  by  means  of  a  cut-off  or  canal, 
uniting  its  waters  with  those  of  Bu&lo  river.    The  navigation 
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of  that  zxyer  is  not  destroyed,  as  is  contended;  bat  a  diffsrent 
outlet,  merely,  is  given  to  it,  which  the  legislatore  have  deemed 
most  beneficial  to  the  public.  The  navigation  of  the  river  is 
continued,  but  in  part  through  a  different  channeL  The  case  is 
not  different  in  principle  or  practical  effect  from  the  change  of 
the  channel  of  a  river  by  removing  obstructions  or  making  a 
new  cut-off  in  the  course  of  the  river,  which  may  be  destructive 
of  particular  interestsas  they  stood  before  the  change  was  made, 
but  yet  of  the  most  undoubted  improvement  to  navigation  in 
reference  to  the  public  good,  and  within  the  unquestioned  power 
of  the  legislature. 

From  these  views,  we  are  led  to  the  conclusion  that  the  act  of 
the  legislature  involved  in  this  case  is  not  unconstitutional,  and 
that  the  demurrer  to  the  bill  was  well  taken. 

The  decree  is  therefore  reversed,  the  demurrer  sustained,  the 
injunctien  dissolved,  and  the  bill  dismissed. 


FoBMEB  AiTXBOBiTXB  Of  THiB  SsBOB,  OQ  thesabJMtof  the  piiadpsl 
«M  ooUaoted  in  BUI  v.  Nmman,  63  Am.  Dec.  140. 


JONEB  V.   PbBEINS. 

[29  MiMlHZPPi*  189.] 

AoirssMiWT  TO  AooiPT  Ls88  Sun,  OR  Actual  AoGBPTAjroB  at  the  pUoe  of 
payment  by  the  terms  of  the  original  contract  of  a  lew  snm,  than  the 
amount  dne  Ib  no  defense  to  the  debtor.  It  is,  however,  said  that  tfaia 
rale  Is  entirely  technical,  and  not  very  well  supported  by  reasons;  henoa 
it  requires  bnt  slight  consideratiGn  to  support  such  agreements. 

Whujc  Gknk&al  Bulb  is  that  Patuxnt  ov  Lbss  Sum  than  the  amonnlr 
dne  at  the  place  of  payment  will  not  discharge  the  coBtraot^  yet  if  tb» 
payment  is  made,  or  to  be  made,  at  a  different  place  from  that  appointed 
by  the  contract,  this  is  a  sufficient  consideration  for  an  agreement  to 
accept  a  less  sum. 

Pbbsumftiok  of  Law  is  that  Ck>NTBACT  is  to  bs  Pebiokmsd  whbob  ly 
IS  Mai>b,  if  no  place  of  performance  is  specified. 

AanoK  on  a  promissoiy  note.    The  opinion  states  the  facts, 
t/l  F.  Ibuie,  for  the  appellants. 
8,  Tiffin  for  the  appellees. 

By  Court,  Fisher,  J.  The  plaintifb  below,  Dennis  Perkiiui 
&  Oo. ,  brought  a  suit  in  the  circuit  court  of  Hinds  county,  upon 
a  promissoiy  note  made  by  the  defendants,  for  the  sum  of  one 
thousand  and  fifty  dollars,  dated  Jackson,  May  12,  1850,  and 
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pajBtUo  tvrelTe  months  after  date.  The  defendants  introdneed 
mn  the  Inal  the  deposition  of  K  M.  ATeiy,  for  the  purpose  ol 
pvofing  that  Dennis  Perkins  &  Go.  had  agreed  in  the  early  part 
of  the  sninnier  of  1851  to  accept  and  receiTe  in  full  payment  of 
Vbear  entire  indebtedness,  amoanting  to  over  two  ihoissand  dol- 
lare,  against  Jones,  the  sum  of  one  thonaand  five  hnndred  dol- 
laiB,  to  be  paid  to  the  phdntifEs  in  the  city  of  New  Yoric.  Wit- 
pcores  that  pre^ions  to  leaTing  Jackson  for  New  York  he 
aoihoiized  by  Jones  to  settle  with  the  plaiatifis  according 
to  the  above  understanding,  and  had  in  New  York  a  8u£Bcient 
axnoant  of  fonda  belonging  to  Jones  to  settle  according  to  an 
vnderatonding  there  had  with  Perkins,  one  of  the  plaintifEs; 
that  he  wonld  have  so  settled,  but  for  the  &ct  that  the  plaintiffii 
ttfeeie,  for  the  first  time,  withdrew  the  proposition,  and  at- 
tached  the  fnnda  in  his  hands  belonging  td  Jones;  that  said 
fends,  to  the  amoont  of  one  thousand  two  hundred  and  twenly- 
one  dollars  and  forty  cents,  were  used  in  paying  a  note  of 
plaintiffs'  against  Jones,  falling  due  in  1850.  The  court  ex- 
eixided  this  eyidence  from  the  jury,  and  the  question  is  whether 
it  erred  in  so  doing. 

It  is  true  that  an  agreement  to  accept  a  less  sum,  or  the  actual 
accseptance  at  the  pkce  of  payment  by  the  terms  of  the  original 
eootract  of  a  less  smn,  than  the  amount  due  is  no  defense  to  the 
debtor.  It  is,  however,  said  that  this  rule  is  oitirely  ''tech* 
nical,  and  not  rery  well  supported  by  reasons:"  KeUogg  y.  Bich- 
turds,  14  Wend.  119.  Hence  we  infer  that  it  requires  but  a  very 
alight  consideration  to  support  such  contracts.  While  the  gen- 
eral rule  is  as  above  stated,  that  a  payment  of  a  less  sum  than 
Che  amotmt  due  at  the  place  of  payment  will  not  discharge  the 
contract,  yet  if  such  payment  is  made  or  to  be  made  at  a  place 
difbrent  from  that  appointed  by  the  contract,  this  is  a  sufficient 
eonsideration.  Where  no  place  of  performance  is  specified  by 
the  contract,  the  presumption  of  law  is  that  it  is  to  be  per- 
formed where  it  was  made. 

The  note  in  this  case  was  made  at  Jackson,  Miasiasippi,  and  the 
presumption  of  law  is  that  it  was  to  be  paid  there,  as  no  other 
place  of  payment  is  named.  The  debtor,  according  to  the 
authorities,  was  not  required  to  go  out  of  the  state  to  make  pay- 
■lent:  Smith  v.  Smith,  25  Wend.  406.  The  contract  to  pay  one 
Aonsaad  five  hundred  dollars  in  discharge  of  a  sum  exceeding 
two  thousand  dollars  was  to  be  performed  in  New  York.  This 
a  sufficient  consideration  to  bind  the  plaintiffs,  if  an  offer 
mode  to  perform  the  contract  in  New  York  before  notice  of 
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the  withdrawal  of  the  propoeition  reached  the  defendant  in 
MiflBifwippi.  After  he  had  employed  an  agent  to  ttanaaot  his 
bosineBB,  and  had  incorred  the  risk,  trouble,  and  expense  of 
Bending  funds  to  New  York,  in  pnrsoance  of  the  agreement,  it 
was  too  late  for  the  plaintiffs  to  withdraw  the  proposition  and 
to  decline  a  compliance  on  their  part. 

It  appears,  at  least  the  inference  is  yery  clear  to  that  effect, 
that  rery  soon  after  learning  from  the  agent  that  he  was  pre- 
pared to  cany  oat  Jones's  contract  the  plaintiffsi  attached  the 
funds  in  his  hands  and  abandoned  the  agreement.  This  conduct 
might  haye  warranted  the  jury  in  coming  to  the  conclusion  that 
the  proposition  to  take  the  one  thousand  fire  hundred  dollars 
in  payment  of  the  two  debts  was  merely  in^nded  as  a  stratagem 
to  induce  the  debtor  to  send  his  funds  to  New  York  where  tiiej 
could  be  attached*  by  the  plaintiffs,  and  appropriated  exdusiyely 
to  the  payment  of  the  note  on  which  they  had  no  securiiy.  If 
such  was  their  design,  their  conduct  was  clearly  fraudulent. 
The  funds  were  placed  in  the  hands  of  the  agent  for  the  purpose 
of  paying  both  notes;  the  plaintiffs  knew  this  fact,  and  they  had 
no  right,  if  they  chose  to  abandon  the  agreement,  to  resort  to 
remedies  to  have  the  money  appropriated  otherwise  than  the 
debtor  himself  had  directed,  equally  to  the  payment  of  both 
notes,  or  to  the  note  on  which  his  security  was  inyolyed  if  such 
was  the  debtors'  choice. 

We  are  therefore  of  opinion  that  the  court  erred  in  rejecting 
the  evidence. 

Judgment  reversed,  and  venire  de  novo  awarded. 

It  is  well  settled  in  America  that  the  payment  of  a  lees  sum  than  is  doe 
on  a  contnMst,  at  the  time  and  place  specified,  in  fall  satisfaction  of  the  whols 
amount  dne,  will  be  no  defense  to  an  action  by  the  creditor  for  the  balanoe^ 
even  though  the  parties  agree  that  it  shall  operate  as  a  release  of  the  entire 
debt.  The  reason  for  this  role  is  that  there  is  no  consideration  to  support 
the  agreement;  the  creditor  reoeiving  only  a  part  of  what  was  due  him,  when 
as  of  right  he  should  receive  the  whole,  is  no  benefit  conferred  or  right 
granted  him,  and  therefore  is  not  a  consideration  for  his  agreement  to  release 
the  balance  of  the  debt  In  Bailey  v.  Day,  26  Me.  88,  the  following  is  laid 
down  by  the  court  as  the  law  applicable  to  this  subject:  "The  authorities 
are  nimKerons,  and  it  is  believed  uniform,  that  the  payment  in  money  of  a 
debt,  due  and  payable  in  money,  by  the  debtor,  at  the  place  where  he 
was  bound  to  make  it,  of  a  lees  sum  than  the  full  amount,  and  at  the  same 
time  an  agreement  of  the  creditor  to  dischaige  the  residue  will  not  operate 
as  a  defense  to  a  suit  for  a  balance.  The  reason  is  obvious;  the  agreement 
of  dischaige  ii  without  oonsideration.  The  apparent  injustice  of  the  rule  in 
many  cases  has  been  presented  in  a  strong  light  by  the  defendant's  counsel. 
Bat  to  allow  the  aigument  to  prevail  would  be  subversive  of  the  prinoiple 
that  in  a  simple  contract  a  promise  without  a  oonsideration  is  a  nudum  pmc- 


April,  1858.]  JoNB  V.  PKRKnra.  180 


It  is  immateriid  how  mudl  the  oooiiderAtioii  may  be  to  make  the  oon- 
tnotbmding;  Imtif  Withoatanj^it  iavoid."  This  wm  an  action  of  dobt  lor 
tbe  balance  doe  on  a  jndipnent,  and  the  defense  was  that  the  plaJntiflf  had 
receiFed  a  portion  of  the  jodgment^  and  acknowledged  a  reoeip*'  in  fall  satia- 
factjon  of  the  whole.  The  same  principle  was  laid  down  in  WkUs  ▼.  Jordan^ 
27  Id.  370,  in  the  following  language:  "The  mle  of  law  is  well  established 
that  a  payment  made  in  money  of  a  part  does  not  operate  to  eztlngnish  the 
wliolft  debt»  although  it  be  reoeived  as  a  payment  in  fall.  There  most  be 
aome  oooaideration  for  a  relinqniahment  of  the  portion  not  paid,  or  the  agree- 
Bkent  to  receive  a  part  as  payment  in  fall  will  be  without  consideration,  and 
Toid." 

This  mle  wOl  be  foand  without  an  exceptlan  in  all  the  American  cases: 
Ooodwin  r,  Iblleti,  25  Vt.  386;  Barriiman  y.  ITarrifiMm,  12  Gray,  841;  Wturrtn 
T.  Bodgt^  121  Mass.  106;  Watrrtn  t.  Skhmer^  20  Conn.  660;  Pabodk  t.  JTm^, 
12  Johns.  426;  Btmge  v.  Koop,  5  Bobt.  1;  Jjyoa  t.  Ward^  48  N.  T.  204;  WatU 
V.  Frtnch^  19  N.  J.  Dq.  407;  Ridng  t.  PaUermm^  5  Whart  316;  JotuM  v.  Rick' 
His,  7  Md.  108;  Hardfy  t.  Coe,  5  Qill,  180;  MeKeime  v.  OuXbrttK  66  N.  C. 
534;  Kve  ▼.  Mweley^  2  Strobh.  L.  208;  Ptarmm  v.  Thomamm,  1  Am.  Deo.  159; 
V€tnee  ▼.  LukenbiU,  0  B.  Hon.  249;  Brfim  t.  Braml,  52  Iowa,  350;  LanHan  r. 
Stewart,  27  Minn.  346;  Lee  v.  OppenMrnoTt  32  Me.  254;  Wheeier  ▼.  Wheder, 
II  Vt.  60;  TwUchell  v.  Shaw,  57  Am.  Dec  80;  SeUner  ▼.  Kerthner,  23  Id.  566; 
nus9d  V.  Lytle,  22  Id.  537;  OrirmOl  y.  Spike,  128  Mass.  25;  Dederick  v.  Xemoa, 
9  Johna.  333;  Seymour  v.  MhUum^  23  Am.  Dec.  566;  Laihrop  ▼.  Page^  129 
Mass.  21;  JRamadeU  v.  United  Staiee^  2  Ct.  CL  508;  Daniel  v.  Hateh^  47  Am. 
Dec  168;  Von  Gerhard  t.  Lighte,  13  Abb.  Pr.  101;  Inman  y,  Oriewold,  1  Cow. 
199i  Makepeace  t.  Harvard  College^  10  Pick.  298;  Moore  v.  HyUon,  1  Dot. 
Eq.  429;  Mcrdecai  r,  Steuart,  36  Ga.  126;  Mechamet^  Bank  v.  Hazard,  13 
Johns.  353;  Jachmm  v.  Staekhouee,  1  Cow.  224;  Potter  ▼.  Green,  6  Allen,  442. 
1.  his  is  bat  a  continuation  of  the  doctrine  laid  down  in  the  leading  Wnglish 
caaes  on  the  subject:  Cumber  t.  Wane,  1  Stra.  426;  Fitch  v.  Sutton,  5  Bast, 
232;  HeathcoU  v.  Crookshanke,  2  T.  R.  24;  Goddard  v.  O'Brien,  L.  &.,  9  Q.  B., 
87.    The  mle  laid  down  in  these  cases  is  referred  to  in  Johnston  ▼.  Brtnnan^ 
5  Johns.  267»  as  ''that  rigid  and  rather  unreasonable  mle  of  the  old  law,"  in 
wrhich  case  payment  was  made  of  the  entire  debt  excepting  the  interest,  and 
the  court  held  that  this  would  bar  the  recovery  of  the  interest,  as  it  was  more 
In  the  nature  of  damages  tiian  a  part  of  the  debt.    From  the  first  rsading  of 
SieketU  ▼.  HaU  and  Pepper  y.  Aiken,  reported  in  2  Bush,  249,  261,  respect 
ively,  ona  might  be  led  to  the  error  of  supposing  that  the  rule  laid  down  as 
above  had  been  disregarded,  but  upon  a  second  eacamination  of  these  two 
eases  it  will  be  found  that  both  came  within  tbe  limitations  to  the  rule  here- 
after considered.    In  Bickette  v.  HaU  the  debtor  had  compromised  with  hii 
creditors,  and  was  paying  a  pro  rata,  and  in  Pepper  v.  Aiken  the  amount  of 
the  debt  was  uncertain  and  disputed;  and  although  the  opinions  do  not  state 
that  the  cases  were  decided  upon  these  grounds,  still  they  come  within  the 
limitations  to  the  mle,  and  are  not  contrary  to  it.    Whether  the  payment  of 
a  less  sum  will  operate  as  a  discharge  of  the  entire  debt  when  the  parties 
agree  that  it  shall  be  in  full  satisfaotion,  depends  entirely  upon  whether  there 
ia  any  consideration  existing  to  support  such  agreement,  and  if  there  is  any 
consideration  shown  for  the  creditor's  accepting  a  less  amount  in  discharge  of 
a  greater,  then  he  will  be  bound  to  stand  to  the  agreement  to  discharge  the 
flutire  debt,  and,  of  course,  cannot  recover  tbe  balance.    The  slightest  con- 
aideration  will  suffice  to  answer  the  requirements  of  this  rule  and  make  the 
agreement  binding:  Baiiey  v.  Day,  26  Me.  88;  Hinkley  v.  Arey,  27  Id.  362. 
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A  m1«— n  under  mtl  would  ftlio  bar  mi  aotion  for  the  reoovvrf  of  a  Iwiilwiofs  a» 
a  oonaidcration  woald  bo  implied  from  the  degree  of  dignity  given  lealed 
inelranienti:  Barri$cn  t.  CZofe,  8  Anu  Deo.  444;  Acker  y.  Fhmmhr,  4  Ffeige^ 
806;  Sepnomr  t.  JftRtem,  8  Am.  Deo.  380;  Bmrng  ▼•  PaUermm,  6  Whart.  310? 
JShe  y.  Mosdeif,  2  Strobh.  L.  203.  Having  thni  eeen  what  the  general  rale  is 
in  regard  to  aooord  and  eatis&otion  by  the  payment  ef  money,  it  now  devolyea 
vponna  to  see  wliat  the  limitations  are  to  the  general  rale,  and  this  leads  to  an 
examination  of  what  has  been  held  to  be  a  snfBoient  oonsideeation  to  support 
soeh  aooord  and  satisfaedon. 

Ir  Dnm  is  niruQmi>Ana>,  then  there  exists  a  oonsideration  for  the  cred- 
itors aooepting  a  less  amount  than  is  due;  namely,  that  of  ayoiding  the  tronU* 
and  work  which  attends  the  liquidation  of  debfcs;  and  so  the  payment  of  a 
portion  of  an  unliquidated  debt,  made  in  full  satisfaotiDn  of  the  entire  daim, 
is  held  to  be  binding,  and  will  bar  the  reooyery  of  any  balance,  because,  aa 
seen  before,  the  agreement  to  discharge  the  entire  debt  rests  upon  a  consid* 
oration:  Ooodtoin  v.  FoUeU,  25  Vt.  386;  Warrtn  y.  Skinner,  20  Conn.  659; 
RMng  y.  Patterson,  5  Whart  316;  TuiUe  y.  TuUU,  12  Met  551;  Bo^fd  y. 
ffUeheock,  11  Am.  Dec.  247;  LePagev,  McOrta,  10  Id.  469;  Brooha  v.  White^ 
87  Id.  05;  Downahue  v.  Woodkwry,  52  Id.  777.  In  this  last  case  cited,  2>o»- 
nakue  y.  Woodbury^  Chief  Justice  Shaw  states  the  law  in  a  concise  and  accurate 
manner  in  relation  to  this  branch  of  the  subject:  "  If  one  owing  a  sum  of  money, 
the/miount  of  which  is  not  ascertained  and  fixed,  offer  his  creditor  a  certain 
sum,  declaring  it  to  be  for  all  that  is  owing  him,  which  sum  is  accepted  by  the 
creditor,  such  acoeptsnoe  is  a  full  disehaige  of  the  demand."  And  in  Jfo 
Daniels  y.  Lapkanif  21  Vt.  222,  Poland,  J.,  deliyering  the  opinion  of  the 
court,  goes  further  still:  "  When  a  party  makes  an  ofier  of  a  certain  sum  to 
settle  a  dsim,  when  the  sum  in  controyersy  is  open  and  unliquidated,  and 
attaches  to  his  offer  the  condition  that  the  same,  if  taken  at  all,  must  ba 
reoeiyed  in  full,  or  in  eatisfaotion  of  the  claim  in  dispute,  and  the  other  party 
reoeiyes  the  money,  he  takes  it  subject  to  tiie  condition  attached  to  it,  and  it 
will  operate  as  an  accord  and  satisfaction,  eyen  though  the  party  at  the  time 
of  receiying  the  money  declare  that  he  will  not  reoeiye  it  in  that  manner* 
but  only  in  part  eatisfaction  of  his  debt  so  far  as  it  will  extend.**  See  ate 
MeDameU  y.  Bank  qf  BuOagid,  29  Id.  230.  The  amount  of  the  sum  paid  in 
settlement  of  an  unliquidated  larger  amount  will  not  be  considered,  and  no  mat- 
ter how  small  it  is,  it  will  satisfy  the  whole  demand:  Btdlr.  Butt,  43  Gonn.  465. 

The  limitations  to  the  rule  that  the  payment  of  a  part  of  a  liquidated  debt 
will  not  discharge  the  whole  haye  been  classified  in  seyeral  instances.  In 
Harriman  y.  Harriman,  12  Gray,  341,  the  court,  after  holding  that  an  ex- 
traordinary eflbrt  by  a  poor  man,  at  the  instigation  of  the  creditor,  to  raise  a 
less  amount  in  satiifaotion  of  the  whcde  amount  of  the  debt,  and  payment  of 
the  less  amount,  would  not  be  a  oonsideration  which  would  bind  the  creditor 
to  his  agreement  to  discharge  the  entire  debt,  eay  that  if  the  payment  had 
been  made  *'  in  a  manner  collateral  to  the  original  obligation,  as  if  it  be  paid 
before  the  day,  or  be  paid  by  a  stranger  out  of  his  money,  or  by  a  note  of  a 
third  person,  though  a  smaller  sum  is  paid  than  the  amount  of  the  debt,  suck 
sum  thus  reoeiyed  in  discharge  of  the  whole  demand  is  a  yalid  discharge  ol 
the  whole." 

In  the  case  of  Warren  y.  Skinner,  20  Gonn.  669,  Ellsworth,  J.,  deliyeriag 
the  opinion  of  the  court,  said  that  *'  while  the  principle  is  as  stated,  there 
are  important  exceptions,  or  rather  they  show  in  what  cases  an  agreement  to 
pay,  or  the  payment  of  part,  is  an  accord  and  satisfaction.  In  the  excepted 
the  agreement  is  not  a  nude  pact^  but  rests  on  a  new  and  adequate  oon- 
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oderaiaon*  as  wlkare  the  debfeor  paji  a  put  of  the  deht  before  it  is  doe,  or  at 
m  difSBient  place,  or  in  a  ooUateral  article  agreed  to  be  received  in  foil  pey- 
mant,  orinaome  manner  not  raqoired  bj  the  original  oontnust;  aowhenthera 
is  an  aflBgnment  of  property,  creating  a  fond  lor  distribntion  among  ored- 
iton,  or  a  new  note  for  part  with  secarity,  or  where  creditori  agree  with 
tlieir  debtor  that  they  will  diicharge  him  upon  the  paying  or  aecnring  a  por- 
tion of  their  debt,  that  he  may  start  anew  in  bosinees,  and  the  debtor  fulfills, 
or  does  his  part  towards  folfilUng,  each  sgreement.'*  The  cases  in  which  thers 
is  a  safficieot  consideiatdon  for  the  snpport  of  the  agreemeot  to  diaeharge  the 
eoitire  debt  upon  an  acceptance  of  a  kss  amount  are  similarly  dsssified  by 
CoUamer,  J.,  in  WhuUr  v.  Whedar^  11  Vt.  60. 

PATHKirr    AT    DUTBBKIIT    PlACS    TBOM.    THAT    R»|UIBBD    BT    ObIOIKAL 

OosrrBAOT  will  be  good  as  a  considenition  for  an  agreement  on  the  part  of 
tlie  creditor  to  release  the  debtor  from  the  entire  debt  when  a  part  of  it  only 
aa  paid.  In  Johm  v.  ButtiU,  2  liU.  49,  it  is  said  that  "if  thecxeditor  ao- 
eefpta  of  a  part  of  the  debt  before  it  was  payable,  or  at  a  different  place,  in 
■mtisfairtion  of  the  whole,  it  will  bar  the  recovery  of  the  residne;  for  the 
debtor,  being  under  no  obligation  to  pay  the  debt  before  it  was  due,  or  at  a 
different  place,  and  the  creditor  having  no  right  to  demand  it,  the  agreement 
to  accept  a  part  of  the  debt  at  such  time  or  place  is  obviously  founded  upon 
A  eonaideration:*'  Smith  v.  Proton,  8  Hawks,  680;  Fenwick  t.  PkOUf,  3 
Met  87;  Bkimg  v.  Pattermn^  6  Whart.  316;  MeKmaie  v.  Ovlhreth,  66  N.  0. 
534;  Bve  v.  Moudey,  2  Strobh.  L.  203. 

Patmbnt  bevors  Matitkitt  IB  ALSO  €k>OD  CoNsiDBBATiON  for  tiic  ac- 
ceptance of  a  part  and  agreement  to  release  the  whole  of  a  debt,  and  wUl 
bar  a  suit  by  the  creditor  to  recover  the  balance:  Jcmb  v.  BulUttf  2  Utt.  49; 
Smith  V.  Brown,  3  Hawks,  580;  Btnober  v.  ChUds,  3  Alien,  434;  Harriman 
T.  Harriman,  12  Gray,  341;  McKensie  v.  Cnlbreth,  66  N.  C.  634;  Ehe  v. 
Miomtey,  2  Strobh.  L.  203;  Pear$on  v.  Thoma»on,  1  Am.  Dec.  150;  Fsnwick  v. 
Phillips  3  Met.  87. 

Wbzkb  Note  ob  Other  Seottrett  or  Cbedit  is  Otven  ob  Monet 
Paid  by  a  friend  of  the  debtor,  of  a  less  amount  than  the  original  debt,  and 
the  creditor  agrees  that  it  shall  be  in  satisfaction  of  the  full  amount  of  the 
debt,  he  will  be  bound  by  the  agreement,  as  the  new  security  given  or  pay- 
ment made  by  the  third  party  is  a  good  consideration  for  the  agreement  to 
take  it  in  satisfaction  of  the  whole  amount:  Lee  v.  Oppenheimer,  32  Me.  253; 
Bo^  V.  Hiteheoek,  20  Johns.  76;  Kdlogg  v.  RU^ards,  14  Wend.  116.  In 
Keder  v.  SaUtbury,  33  N.  Y.  648,  the  following  is  laid  down  by  Denio,  C.  J.: 
*'If  the  debtor  procure  a  third  person  to  become  surety  for  him  by  engaging 
his  personal  credit  or  pledging  his  property  for  the  payment  of  the  sum 
agreed  to  be  paid,  it  is  a  composition  operating  by  way  of  accord  and  satis- 
faction to  extinguish  the  original  debt."  In  Bunge  v.  JToop,  5  Robt.  1,  it 
was  held  that  where  money  was  borrowed  by  the  debtor  from  a  friend  to 
pay  a  less  amount  than  the  original  debt,  under  an  agreement  that  it  should 
be  a  full  satisfaction,  it  would  not  bind  the  creditor,  and  he  might  recover  the 
balance;  but  a  difference  will  be  noticed  between  this  case  and  that  of  Keeler 
V.  Saliabnry,  ntpra,  in  which  the  creditor  dealt  with  the  third  party  directly, 
and  it  would  be  a  fraud  upon  the  third  party  to  allow  the  creditor  to  ignore  the 
sgreement.  Booth  v.  Smith,  3  Wend.  66,  is  a  case  of  a  note  given  by  a  third 
party  in  a  less  amount  than  the  original  debt,  under  an  agreement  by  the 
ereditor  to  discharge  the  debt,  and  the  creditor  was  held  to  the  agreement: 
Sanders  v.  Branch  Bank  of  Decatur,  13  Ala.  353;  Webb  v.  Ooldtmith,  2  Duer, 
413;  FHtbie  v.  Lamed,  21  Wend.  460. 
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OoMTOsaioit  Emtibbd  into  BiTWBBir  DxBTOB  AND  Hzs  Cbxditobs,  by 
which  the  debtor  agreeB  to  and  does  turn  over  property  or  peja  pro  raia^  and 
the  creditors  agree  that  it  shall  be  in  fall  satisfaction,  is  alsoagood  oonsidera*- 
tion  for  the  support  of  an  agreement  to  discharge  the  entire  debt:  FeUoum  t. 
SHevens,  2i  Wend.  294.  In  Warren  t.  SHnner,  20  Conn.  669,  it  is  said:  '«And 
generally,  an  arrangement  entered  into  by  creditors  npon  the  insolirency  of 
their  debtor,  to  forbear  to  sue  him,  or  wholly  to  reUnqnish  the  balance  off 
their  debts,  if  the  debtor  will  pay,  and  does  pay,  the  percentage  agreed  npon, 
the  debtor  has  a  right  to  set  up  this  arrangement  as  a  fall  discharge;  other- 
wise, the  creditor  who  breaks  the  agreement  with  his  debtor  would  perpetrate 
a  fraud  upon  the  others  scrupulously  adhering  to  the  arrangement;  and  cer- 
tainly, if  property  has  been  assigned  by  the  debtor  under  such  an  arrange- 
ment, the  defense  is  most  perfect."  In  Eoans  t.  Powis,  1  Bxoh.  601,  Fteke, 
B.,  says,  in  substance,  that  the  mutual  agreement  among  creditors  with  their 
debtor,  to  take  a  part  of  their  debts,  is  a  valid  agreement,  as  each  agrees  to 
give  up  a  part  of  his  debt  in  order  to  bring  about  a  common  object,  which  is 
a  sufficient  consideration  to  support  the  agreement;  and  if  this  agreement  is 
performed,  or  performance  is  tendered  according  to  the  terms  of  the  agree- 
ment, it  is  a  good  accord  and  satisfaction.  But  if  it  is  not  performed*  nor 
performance  tendered,  it  is  a  mere  accord  or  agreement,  and  no  satisfaction, 
and  ia  no  bar  to  an  action  on  the  original  indebtedness  which  still  remaina. 
Where,  however,  the  agreement  is  expressly  received  in  satisfaction  of  the 
debt,  as  it  may  be,  and  is  sometimes,  then  the  agreement  alone  may  be 
pleaded  alone  as  an  accord  and  satisfaction.  The  language  in  part  is:  "  Both 
creditors  having  had  a  right  to  be  paid  in  full,  and  each  a  chance  of  being 
paid  more  than  the  other,  if  he  pressed  the  debtor,  each  mutually  agrees  to 
forego  that  right  and  chance,  and  be  content  with  less.  The  engagement  of 
one  creditor  to  take  a  smaller  sum  ia  the  consideration  for  the  engagement 
of  the  other  to  do  the  same:**  Stemman  v.  Maffmta,  11  East,  890;  MeKeimt  t. 
CuIbreUif  66  N.  C.  634;  but  where  the  creditor  accepts  a  dividend  under  a 
voluntary  assignment  of  the  debtor's  property,  to  which  he  did  not  cononr, 
here  he  will  not  be  bound:  Alien  v.  SooieveU,  14  Wend.  100. 

Whkrb  Pbopebtt  is  Deuvkbed  IK  SATiSFAonoN  OF  Debt,  the  law  pre- 
sumes that  it  is  more  valuable  to  the  creditor  than  the  debt,  and  his  agree- 
ment to  discharge  the  entire  debt  will  be  binding:  Scamge  v.  Svemuun,  7 
Pa.  St.  315;  and  property  so  delivered  would  not  have  any  fixed  valne^ 
but  would  be  considered  worth  as  much  as  the  parties  sgreed  upon:  BnU  v. 
BvU,  43  Conn.  455.  In  Jones  v.  BiiUiU,  2  litt.  49,  it  was  held  that  the 
delivery  and  acceptance  of  a  quantity  of  salt  of  less  value  than  the  amount 
of  the  debt  would  be  a  bar  to  a  recovery  of  any  balance,  if  tlie  creditor 
agreed  to  take  it  in  fall  payment*  and  the  court  says,  in  deciding  the  case, 
that  "  where  money  is  due,  and  there  is  an  agreement  to  accept  something 
else,  though  of  less  value,  in  satisfaction  of  the  debt»  the  agreement  cannot 
be  said  to  be  without  consideration.'*  In  Strang  v.  Holmest  7  Cow.  224,  it 
was  held  that  a  conveyance  of  land,  given  in  satisfaction  of  money  due  on  a 
bond,  would  operate  as  a  release  of  the  bond  if  given  and  accepted  in  full 
satis&ction.  "The  sufficiency  of  the  satisfaction  cannot  be  questioned.  It 
was  a  conveyance  of  land,  which,  like  the  gift  of  a  horse,  hawk,  or  robe^ 
shall  be  intended  might  be  more  beneficial  to  the  defendant  than  the  money, 
or  otherwise  he  would  not  have  accepted  it  in  satisfaction,"  citing  WtUthuon 
T.  Inglaby,  6  Johns.  386.  So  the  acceptance  of  any  collateral  thing,  if  of 
any  value,  will  operate  to  discharge  the  debt:  BUnn  v.  Chater,  6  Day,  360| 
WiOianu  v.  Stanton,  1  Boot»  426.    A  mere  agreement  to  discharge  a  debt 
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upon  the  pftysMnt  of  »  portion  of  it,  withoat  any  perf ormnnoe  whaterer^ 
does  not  have  any  eflaoi»  and  will  nol  in  any  oaae  operate  aa  a  bar,  OTonnpoii 
tender  of  pecfonnanoe  by  the  debtor  aooording  to  the  terms  of  theagreement 
to  take  less.  "An  ezecntory  agreement  to  discharge  such  a  demand  npon 
the  giving  of  a  promissory  note  by  the  debtor,  or  payment  of  a  less  som  than 
the  amount  actoally  due,  is  not  binding  upon  the  creditor,  and  cannot  be  set 
np  in  bar  of  a  soit  upon  the  demand;  and  therefore  the  mere  oAr  of  such 
note,  or  of  a  less  snm  in  payment,  will  not  operate  to  disoharge  the  debt, 
ssless  it  is  accepted  by  the  creditor.  His  refusal  to  accept  it  is  the  breach 
only  of  an  executory  agreement  without  oonsideratiflo*  Tho  whole  trsna- 
aetian  will  then  stand  as  an  accord  without  satisfaction;"  Ol^Um  t.  LUeh' 
fdd^  106  Haas.  38;  and  in  Bagky  t.  ITofium,  32  Eng.  Com.  L.  379,  Tindal, 
GL  J.,  said:  "It  appears  by  a  long  train  of  authoritiea,  commencing  with  that 
of  Dyer,  860,  that  a  plea  of  accord,  to  be  a  good  plea,  must  show  an  accord 
whioh  is  not  executory  at  a  future  day,  but  which  ought  to  be  executed,  ana 
his  been  executed,  before  the  aotiim  can  be  brought.'*  See  Lynn  t.  Bmoe, 
2H.  Black.  817;  Arher  t.  PJumm,  A  Paige,  305;  (hiMug  t.  Wymtm,  44  Me. 
121;  .BUer.  BUe,  llOllasa.  202;  JmnnigMr.  Oham,  10  Allen,  620;  MUkr 
?.  Haiek.  72  Me.  481. 


DONOYAH   V.  MaYOB  AND   GOTJKOIL  OF  YlOKBBUBG. 

[39]ClisiSBlPPl,947.] 

OoranrunoH  has  Wzbxlt  Ihtxbpobsd  its  iNTXBDior  against  the  enact- 
ment of  ordinancea  proTiding  summary  process  for  the  seisure  of  property, 
by  the  provision  that  no  person  "can  be  depriTcd  of  life»  Uberfy,  or 
property  but  by  due  process  of  law.** 

OiDDrAJiOB  Fboyidiko  lOB  SnzDBS  AHi>  fiaub  wiTHOirr  FnooHH^  of  all 
hogs  found  running  at  large,  by  the  marahal  of  a  city,  and  proriding 
what  diqpoeition  should  be  made  of  the  prooeedi  of  sde^  is  unoonstifea* 
tional,  aa  depriving  a  dtiien  of  property  without  notice  or  trial* 


dnion  contains  the  facts. 
W.  A.  Lake^  for  the  appellant. 
21  A.  MarshaUf  for  the  api)eUees. 

By  Oonrty  Haxdt,  J.  This  was  a  proceeding  hj  waj  of  pro- 
hibition on  petition  filed  in  the  Wanen  circuit  court,  by  the 
plaintiff  in  error,  complaining  that  the  defendants  had  passed 
an  ordinance  by  which  the  dtjr  marshal  was  directed  to  seize 
and  sell  all  hogs  found  running  at  large  within  the  limits  of  the 
city;  and  that  under  this  ordinance  the  marshal  had  seized  and 
was  about  to  sell  two  hogs  of  the  petitioner.  The  ground  of 
complaint  is  that  this  ordinance  is  in  violation  of  the  charter 
powers  of  the  dtj  of  Yicksburg.  Upon  the  hearing  of  the  peti- 
tion, the  writ  of  prohibition  was  dischaiged  and  the  petition 
dismissed. 
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It  does  not  appear  by  the  xeeoid  in  what  manner  the  caae  waa 
presented  for  the  action  of  the  conrt  below«  No  pleading  was 
filed  on  the  part  of  the  defendants;  bnt  from  the  order  of  the 
court,  disposing  of  the  case,  it  must  hi^ve  been  done  on  the  mo- 
tion of  the  defendants  to  discharge  the  prohibition.  This  wonld 
have  the  same  ettect  as  a  demurrer,  lEuid  must  be  taken  as  an 
admission  of  the  facts  stated  in  the  petition.  The  record  shows 
no  bill  of  exceptions  setting  forth  the  charter  of  the  defendants, 
or  the  ordinance  in  full  under  which  the  grievance  complained 
of  was  committed.  And  we  can  therefore  look  only  to  the  peti- 
tion to  determine  whether  a  sufficient  ground  of  complaint  is 
shown  to  entitle  the  petitioner  to  the  relief  sought. 

The  petition  shows  that  the  ordinance  complained  of  was  of  a 
summary  nature,  itself  directing  the  ciiy  marshal  to  seise  and 
sell  all  hogs  found  running  at  large  in  the  city,  and  to  pay  over 
the  proceeds  of  the  sales,  one  half  to  the  use  of  the  hospital, 
and  the  other  half  to  retain  for  his  services  in  executing  the 
ordinance.  No  process  is  required  to  be  issued  for  the  seizure 
or  the  sale,  nor  notice  given  to  the  owner,  either  actual  or  con- 
structive, nor  is  there  any  opportunity  given  to  him  to  appear 
and  show  cause,  under  any  circumstances,  why  the  ordinance 
should  not  be  enforced  against  his  property.  The  entire  pro- 
ceeding is  summary,  and  calculated  to  deprive  the  parly  of  his 
property  in  all  cases,  without  notice  or  trial,  and  however  clearly 
he  might  be  able  to  show  that  the  property  seized  was  not 
within  the  operation  of  the  ordinance.  Upon  such  notioe,  and 
with  an  opportunity  allowed  him  to  show  cause  against  the 
enforcement  of  the  ordinance  in  the  particular  case,  he  might 
have  been  able  to  show  that  the  hogs  had  just  broken  his  inclos- 
ure  when  they  were  seized,  and  that  he  had  not  time  to  retake 
and  secure  them,  or  that  the  inclosure  had  been  torn  down  for 
necessary  purposes  during  the  raging  of  fire  in  the  ciiy,  or  by  a 
tornado,  and  that  it  was  impossible  under  the  drcumstanoes  to 
confine  them  again  before  they  were  seized;  or  he  might  have  even 
been  able  to  show  that  they  were  turned  loose  by  the  procure- 
ment of  the  parties  interested  in  having  them  seized  and  sold. 

Such  being  the  oppressive  use  to  which  laws  and  ordinances 
of  this  nature  may  be  employed,  the  constitution  has  wisely  in- 
terposed its  interdict  against  their  enactment,  by  the  provision 
that  no  person  "  can  be  deprived  of  his  life,  liberty,  or  property 
but  by  due  course  of  law: "  Const.,  art.  1,  sec.  10.  And  again, 
that  "  the  right  of  trial  by  jury  shall  remain  inviolate." 

Assuming  that  the  ordinance  in  question  is  of  the  nature 
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aboYe  slated,  and  tbe  copjof  ttie  oidinttiioe  informally  flet  forth 
in  the  record  shows  that  it  is  of  this  character,  it  is  manifest 
that  it  falls  within  the  condemnation  of  these  provisions  of  the 
constitation.  It  deprives  the  citusen  of  his  property  without 
Botioe  or  trial,  and  without  the  opportunity  to  protect  his 
lights,  and  of  course  without  **  due  oourse  of  law."  If  such  a 
power  had  been  expressly  conferred  by  tiie  act  of  the  legislature 
incorpomting  tbe  city,  it  would  have  been  obnoxious  to  the 
.proTisions  of  the  constitution,  and  void;  and  much  less  can  it 
be  justified  under  any  general  powers  conferred  upon  the  cor- 
poration by  their  charter. 

The  principles  applicable  to  this  subject  are  aUy  ej^Kmnded 
in  the  very  learned  opinion  of  Chief  Justice  Shaw  of  Massachu- 
setts, in  the  case  of  IKaher  v.  MoQirr^  1  Qtay,  1  [ffiL  Am.  Dec. 
881],  decided  at  March  term,  1%4,  and  which  must  remove  all 
doubt  that  can  be  entertained  with  regard  to  the  invalidity  of 
the  ordinance  complained  of  in  this  case. 

The  act  of  the  legislature  under  which  this  ordinance  vraa 
made  is  not  properly  presented  in  tbe  record,  and  we  therefore 
express  no  opinion  as  to  the  extent  to  which  it  was  contemplated 
that  the  power  over  the  subject-matter  in  question  should  be 
eiereJaed  by  the  corporation.  But  it  is  clear  that  under  no  cir- 
eomstancee  could  it  be  exercised  in  the  manner  and  to  the 
extent  here  complained  of. 

The  judgment  is  reverMd,  and  the  cause  remanded  for  further 
proceedings. 

IhTX  Pbooiss  of  Law. — The  qiMBtioDA  uriamg  upon  Hm  coutniotion  of 
this  oonstitatioDal  provision  are  exhaustively  discnaaed  in  the  note  to  FUmi 
Rher  BUambwa  Go,  v.  Fotder,  48  Am.  Dec.  209  et  seq. 

StATUTU  AVTBOBIONO    SulOfAKT    SlZZUBX  AKD    SiJJK  OV    EsnUTB    OS 

Tbhfasbiko  AjnxALB:  See  note  to  Flka  RkKT  SieambotU  Co,  v.  IbtUr,  48 
Am.  Deo.  276. 


Shotwell  v.  Lawson. 

[80  Mmiaiiryi,  97.] 

Dmrr  nr  Chargibt  VACATiiro  Title  to  Rkal  EraATS  Bnnxi  PABms 
who  aoipiired  title  from  defendant  after  oommeooement  of  salt. 

Dkkd  SznounD  bt  CoianBnoirKB  uvbsb  Dacaou  TAOAnvo  Tiru  to  real 
estate  lelaies  back  to  eommtmeemant  of  waiU  m  agaiaat  defondaat  in 
snob  suit  and  those  snhaeqnently  elaiming  title  nnder  him. 

Lu  Fkkdihs.— Bill  in  Equitt  will  not  Ln  against  PuBCHuua  or  Trrui 
Vaoatbd  bt  Dbcreb  against  porohaser's  vendor,  as  sneh  pundiaser  is 
faoond  by  the  decree,  and  the  renady  against  him  would  be  at  law. 
Dio.  Tob  LZIT— 10 
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Bill  in  equity.    The  opinion  states  the  &ots 
James  T.  Edrriaan,  for  the  appellant. 
O,  B.  Oruesoe^  for  the  appellees. 

By  Oourty  Fibhsb,  J.  The  appellees^  on  the  nineteenth  of 
llaroh,  1863,  filed  their  bill  in  the  vioe-ohanoeiyoonrt  at  Oolum- 
bns,  alleging  that  the  complainant,  Mrs.  Lawson,  on  the  ninth 
of  May,  18i2,  filed  her  bill  in  said  court  for  the  purpose  of 
vacating  the  title  which  one  Jefferson  Graybill  had  acquired 
to  a  certain  lot  of  ground  situate  in  the  town  of  Columbus;  that 
her  bill  haying  been  dismissed,  she  prosecuted  her  writ  of  error 
to  this  court,  and  that  the  decree  of  the  court  below  was  reyersed, 
Graybill's  title  vacated,  and  a  commissioner  appointed  to  conyey 
the  property  to  the  complidnant. 

The  bill  further  alleges  that  while  the  suit  was  pending  in  the 
court  below,  and  after  seryice  of  process  upon  Qraybill,  he  sold 
the  property  to  one  Broym,  who  purchased  yrith  *notice  of  the 
pendency  of  the  suit;  that  Brown  sold  to  Shotwell,  and  that  he 
sold  to  one  Turner  and  Eliza  W.  Moore.  It  is  further  alleged 
that  Brown,  while  in  possession  under  his  purchase  from  Gray- 
bill,  caused  the  property  to  be  sold  under  an  execution  in  favor 
of  the  Tombigbee  Bailroad  Company,  against  one  Tallifario  and 
others,  and  purchased  the  same  for  the  sum  of  fifteen  dollars;  that 
Shotwell,  being  the  owner  of  this  judgment,  and  the  execution 
haying  issued,  and  the  sale  made  thereunder  ynthout  his  author- 
ity, filed  a  bill  against  Brown  to  have  his  purchase  at  sheriff's 
sale  canceled,  and  that  a  decree  yras  pronounced  accordingly. 

The  bill  further  avers  that  these  several  conveyances  are 
clouds  cast  over  the  complainant's  title;  and  relief  is  sought 
upon  this  ground  in  a  court  of  equity.  It  appears  that  Turner 
and  Eliza  W.  Moore  are  in  possession  in  virtue  of  their  purchase 
from  Shotwell. 

We  are  unable  to  perceive  upon  what  ground  the  bill  can  be 
sustained.  The  decree  vacating  Giaybill's  title  is  virtually  a 
condemnation  of  the  title  of  all  who  came  in  under  him  after  tlie 
commencement  of  the  suit,  or  rather  after  service  of  process 
upon  the  defendant  in  that  cause.  The  only  title  which  auy  of 
the  parties  have  is  derived  either  directly  or  indirectly  from 
Ghraybill;  and  it  is  as  much  in  the  power  of  the  complainant  to 
enforce  her  decree,  to  gain  possession  of  the  lots,  against  those 
parties,  as  it  would  be  against  Qraybill,  if  no  sale  had  been 
made  by  him,  and  he  had  continued  in  possession  to  the  present 
time.    The  deed  executed  by  the  commissioner  would  under  any 
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ebcnmstazices  relate  back  to  the  commenoement  of  the  suit  aa 
against  Graybill,  and  all  who  subsequently  claim  under  him; 
and  CTcn  if  the  decree  could  not  by  the  usual  process  be  enforced 
as  to  these  parties,  the  complainant's  remedy  would  be  clear  and 
unembarrassed  at  law.  It  is  not  pretended  that  any  of  the  par- 
ties haTC  any  title  or  claim,  except  such  as  is  deriyed  from  Gray- 
bill.  The  deed  from  the  sheriff  to  Brown  has  been  canceled  by 
Shotwell's  bill  and  proceedings  thereon;  and  while  it  is  averred 
that  Shotwell  was  allowed  by  the  decree  to  run  his  execution 
against  the  properly,  he  has  not  elected  to  do  so;  and  untQ  he 
■hall  choose  to  adopt  this  course,  and  acquire  a  title  under  hia 
execution,  he  can  only  claim  under  his  title  indiyidually  derived 
from  Graybill,  which  has  been  canceled. 

Under  any  view  which  we  have  been  able  to  take  of  the  case, 
we  discover  no  ground  for  equitable  relief. 

Decree  reversed,  demurrer  sustained,  and  bill  dismissed. 


liD  PlNDiNS  IS  KonoK  TO  All  Pkbsoits,  ftt  leait  within  the  Jurisdiction 
of  th«  state,  of  the  matters  litigated,  and  will  prevent  a  third  person  from 
aoqniiing  an  interest  by  purchase  which  can  affect  the  plaintiff's  rights: 
Poweii  T.  WiUiama^  48  Am.  Dec.  105,  and  note  111.  Vurohaaer  pendenU  lUe 
stands  in  position  of  party  or  privy  to  the  snit:  WcUaon  y.  WUaon,  26  Id.  450, 
and  note;  Jaekion  v.  Didbenson,  8  Id.  236. 

Thx  fbingzpal  cash  is  crrxD  in  Moron  v.  PtUmer,  13  Mich.  870,  to  the 
point  that  equity  will  not  idd  in  clearing  a  title  to  land  when  oomplainaat  's 
rsmedy  at  law  Is  oomplets. 


Wall  v.  Wall. 

[80  MUWIMTTFI,  91.] 
Will.  AdMRTXD   to  PBOaATB  IN  GOMMOM    FOBU  MAT  BB  SST  ASOm  UpCO 

petition  filed  and  sufficient  legal  grounds  shown,  without  an  Issue  being 
awarded  of  devuavU  vel  non  to  be  tried  by  a  jury. 

Whsthkb  IirsTBUiflXHT  IS  Dbbd  or  Will  depends  mainly  upon  the  inten- 
tion of  the  maker;  whether  he  intended  it  to  vest  title  before  his  death 
or  after  death. 

Dbid  mat  be  Delivbbbd  and  Bbmain  in  Hands  of  Gbantob  if  the 
grantor  intended  it  to  be  a  delivery. 

IVBTBUMBNT  CONVXTINO  PBOPBBTT  "  TO  TaKX  EfTXCT  AS  FaB  A8  RXOARDS 

Handing  ovbb  of  Pbopebtt,  at  ict  Dbath,"  and  reserving  the  right 
to  revoke  the  instrument  during  life,  and  providing  that  "  placing  the 
ssme  among  my  papers  is  intended  by  me  as  a  delivery  of  said  property 
at  my  death,*'  is  a  deed,  passing  a  present  interest  to  be  enjoyed  in 
/uhuro, 
VcunneABT  Out  of  Rxal  Bstatb  to  Tajlb  Effect  ajtik  Death  u 
Valid  aa  a  oovenant  to  stand  seised  to  the  use  of  the  donees,  and  the 
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is  poHBHun  ID  the  doiieet  wImb  th«  !!£•  aiUte 
the  donor  m  detemiinfid. 

TOLUBTABT  GUT    OV    PkRSOHAL  BsXAZB    TO  TaKE  SfiaOI    AITEB  DXASH. 

raendng  the  ase  aad  pcMMcwiricBi  in  the  donor  dnriag  life,  duqt  be  made 
witiiont  the  intervention  of  tmeteee. 
iHSKBUMKirT  Opbbatiiio  Eftsmmlt  to  BBnERT  ov  Donoi  is  pfewuned  t» 
be  aooopted  by  him. 

Pbtthov  to  set  aside  probate  of  inBtniment,  on  the  gzonnd 
that  it  operated  as  a  deed,  and  not  a  will.  The  &et8  appear 
in  the  opinion. 

Charge  8.  Yerger^  for  the  appellanta. 

D.  Mayes  and  Charge  L,  Potter ^  for  the  defendants  in  error 

Bj  Oonrt,  Blmsdy,  J.  The  material  facts  presented  faj  ibe 
record  in  this  case  are  briefly  these: 

Jehu  Wall  of  Amite  oonnfy,  on  the  elsrenth  of  Febmazy, 
1845,  executed  an  instrument  in  writing  of  the  following  tenor: 
«'  For  and  in  consideration  of  the  good-will  and  afEection  that  I 
iMTe  for  and  bear  towards  my  brothers  and  sisters,  and  in  con- 
sideration of  the  further  sum  of  one  dollar  to  me  in  hand  paid 
by  each,  the  receipt  whereof  I  do  hereby  acknowledge,  and  for 
other  good  causes  and  services  to  me  rendered,  I  do  giye,  grant, 
bargain,  sell,  alien,  and  convey  to  each  of  the  following-named 
brothers  and  sisters  the  following-named  property."  And  after 
specifying  what  was  conveyed  to  each  of  them,  Uie  instrument 
concludes  as  follows:  ''All  of  the  aforesaid  property  I  do  hereby 
entail  to  my  aforesaid  brothers  and  sisters,  to  them  and  their 
heirs,  in  and  for  their  own  personal  use  and  benefit,  and  not  to 
be  disposed  of  during  their  life-time — ^but  to  be  used  for  the 
l)enefit  of  raising  each  of  their  families — ^the  deed  to  take  effect, 
«s  far  as  regards  the  handing  over  of  the  property,  at  my  death; 
«nd  I  roserve  to  myself  the  right  to  revoke  it  at  any  time  during 
my  life,  by  filing  in  the  clerk's  office  a  written  revocation  under 
my  hand  and  seal.  And  I  do  heroby  make  known  and  declare 
that  the  signing,  sealing,  and  delivery  of  this  deed  and 
placing  the  same  amongst  my  papers  is  intended  by  me  as  a 
-delivery  of  said  property  at  my  death,  and  to  take  effect  at  that 
time.  Signed,  sealed,  and  deliTcred,  the  eleventh  day  of  Feb- 
ruary, 1815.  Jbbd  Wall.     [l.  s.]" 

This  instrument  was  formally  acknowledged  by  Jehu  Wall, 
<on  the  day  of  its  date,  beforo  a  justice  of  the  peace,  to  be  his  act 
«nd  deed,  and  shortly  thereafter  it  was  delivered  by  him  to  his 
fefother  Gharles  J.  Wall,  together  with  his  last  will  and  testa- 
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xofBtkt,  ^fiiieb  bore  dste  the  elereoth  of  Mazeh,  1845,  with  direo» 
tkma  to  keep  fhem  ssfelj.  He  sabeeqaentlj  called  upon  hi* 
Iffotiier  for  the  papeiB,  ssjuig  that  he  would  letimi  them,  and 
hie  hzoiher  delirered  them  to  him,  and  thej  wen  not  zetnmed  to> 
hie  brother.  Bnt  when  the  teetator  wae  in  his  last  illnesB,  and 
abaent  from  home,  he  wrote  to  his  brother,  stating,  in  ezpectar 
tion  of  hie  death,  that  the  inatmment  which  he  called  a  deed 
wae  among  hie  TalnaUe  papera  at  home,  in  a  certain  place,  which 
he  deecfibed,  and  reqneetang  him  to  get  the  papers  and  have 
ttieir  proTisione  earned  into  effect;  and  after  hie  death  hia 
brother  called  upon  his  widow,  and  they  found  the  will  and  the 
paper  in  queetion  in  this  caae  where  the  teetator  had  said  in  hia 
letter  they  were  deposited. 

Jehu  Wall  died  in  the  year  1862,  without  issue,  leading  a 
widow,  having  appointed  his  brother,  Charles  J.  Wall,  his  execu- 
tor, by  the  r^ular  will  abore  mentioned,  which  wQl,  ae  well  aa 
the  instrument  aboTe  described,  dated  the  eleyenth  of  Febniazy» 
1845,  was  in  due  form  admitted  to  probate  by  the  probate  court 
of  Amite  county,  at  March  term,  1852,  as  the  last  will  and  testa- 
ment of  Jehu  Wall. 

In  July,  1855,  the  brothers  and  sisters  filed  their  petition  in  the 
probate  court,  alleging  that  the  instrument  dated  the  eleventh 
of  February,  1845,  wae  erroneously  admitted  to  probate  as  a  tes- 
tamentary paper,  and  seeking  to  have  the  probate  of  it  set  aside 
and  annulled.  Upon  the  hearing  of  the  case  upon  the  pleadings 
and  proofs,  showing  the  foregoing  facts,  the  petition  was  dis- 
missed and  the  probate  established;  from  which  decree  the  case 
ie  brought  here  by  appeal. 

The  first  question  to  be  considered  is  whether  the  probate  court 
had  jurisdiction  of  the  subject-matter  of  the  petition.  It  is  con- 
tended that  after  the  will  had  been  admitted  to  probate  in  com- 
mon form  its  Talidiiy  could  only  be  impeached  upon  a  petition 
filed  and  an  issue  awarded  of  dedtavU  vd  non^  to  be  tried  by  a 
jury,  and  that  such  is  the  proTision  of  the  act  of  1821:  Hutch. 
Code,  651,  sec.  80.  But  we  do  not  consider  this  a  just  view  of 
the  statute.  It  is  undoubtedly  true  that  the  probate  in  commoik 
form,  as  it  is  called,  is  merely  an  incipient  step  to  be  taken  in  order 
to  give  the  court  jurisdiction  of  the  matter,  and  is  not  condusiTe 
upon  the  parties  interested  in  the  estate,  but  may  be  opened  and 
set  aside  upon  sufficient  legal  grounds  shown.  This  is  the  mla 
in  the  ecclesiastical  courts  in  England:  1  Williams  on  Executors^ 
376,  891;  and  is  held  to  be  the  rule  here:  Edmberlin  t.  Terry,  7 
How.  ]  48;  Cfamer  ▼.  Landsford,  12  Smed.  &  M.  560;  Gcwden  t. 
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DcibynB^  6  Id.  82.  It  would  be  strange  that  this  right  should 
be  capable  of  being  exercised  solely  by  means  of  an  issue  of  fact 
to  be  tried  by  a  jury;  for  the  grounds  of  objection  to  the  validitj 
of  the  alleged  will  might  be  purely  of  a  legal  character,  iuTobr- 
ing  no  contested  point  of  fact  to  be  determined  by  a  jury;  and 
in  such  a  case  it  would  be  absurd  to  say  that  the  probate  court 
would  not  haye  power,  upon  the  petition  of  the  heir  or  distrib- 
utee, to  set  aside  its  probate  of  an  instrument  which  appeared 
by  facts  not  denied  not  to  be  of  a  testamentary  character.  And 
this  construction  has  already  been  recognized  in  the  cases  aboTd 
cited. 

Let  us  proceed,  then,  to  consider  the  principal  question  in 
the  case,  whether  the  instrument  before  us  is  in  law  a  deed  or 
a  will. 

The  determination  of  the  legal  character  of  instruments  of 
this  kind  depends  mainly  upon  the  question  whether  the  maker 
intended  to  convey  any  estate  or  interest  to  yest  before  lus  death, 
and  upon  the  execution  of  the  paper,  or,  on  the  other  hand, 
whether  all  interest  and  estate  whatever  were  to  take  effisct 
only  after  his  death.  For  the  most  part,  that  is  governed 
by  the  provisions  of  the  instrument,  which  may  be  sometimes 
aided  by  the  concurrent  circumstances  of  its  execution;  and  the 
rule  is  well  established  that  whatever  may  be  the  form  of  the 
instrument,  or  the  circumstances  of  its  execution  and  delivery, 
if  upon  the  whole  the  intention  was  that  it  should  have  only  a 
future  operation  after  death,  it  must  be  held  to  be  a  wiU.  And 
in  such  case  it  is  immaterial  whether  the  maker  calls  it  a  deed 
or  a  will;  for  it  must  nevertheless  have  that  effect  which  the  law 
gives  to  it:  Hdbergam  v.  Vinoent^  2  Yes.  jun.  204,  231;  Hester  v. 
Young y  2  Ga.  41;  Harrington  v.  Harrington,  2  How.  720. 

We  must  therefore,  in  the  first  place,  examine  the  terms  of 
this  instrument,  as  indicating  its  legal  character.  The  first  fea- 
ture in  it  to  be  observed  is,  tiiat  it  purports  to  be  a  deed  of  con- 
veyance, in  consideration  of  love  and  affection,  and  also  for  a 
nominal  money  consideration.  In  this  respect  it  should  rather 
be  regarded  as  a  deed  of  gift  than  as  one  of  bargain  and  sale; 
and  from  the  statement  of  the  consideration,  it  would  appear 
that  the  money  part  of  it  was  inserteu  under  the  idea  that  it  was 
necessary  to  give  validity  to  it,  when  the  instrument  was  really 
intended  to  be  a  gift  to  his  brothers  and  sisters :  Moore  v.  MbKie, 
6  Smed.  &  M.  248;  but  however  this  may  be,  it  is  in  form  a  deed 
of  conveyance. 

The  next  thing  to  be  noticed  is.  that  it  was  acknowledged  as  a 
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deed  dnlj  "  ezecnted  and  deUyered/'  and  in  conformitj  to  the 
mode  of  deliyeiy  stated  in  the  instniment  as  the  one  adopted 
hj  him,  and  which  was  intended  to  be  sufficient  for  that  pur- 
pose; it  was  found  after  his  death,  **  placed  among  his  papers; " 
and  shortly  before  his  death  he  gave  directions  as  to  the  place 
where  it  was  deposited  and  as  to  its  being  carried  into  effect. 

This  being  a  Toluntary  settlement,  and  the  rights  of  creditors 
or  subsequent  purchasers  not  being  inyolyed,  the  mere  fact  of 
Ae  maker's  retaining  the  instrument  in  his  own  keeping,  in- 
tending that  it  should  be  considered  as  executed  and  deliyered, 
will  not  render  it  inyalid  for  want  of  deliyery :  Glavering  y.  Glover- 
mQy  2  Yem.  478;  Scfuverbye  y.  Arden,  1  Johns.  Ch.  266;  1  Jarm. 
Wills,  17;  Doe  y.  Knight,  6  Bam.  &  Cress.  671.  And  as  to  the 
point  of  acceptance,  that  will  be  presumed  from  the  fact  that 
the  settlement  operates  entirely  to  the  benefit  of  the  donees:  2 
Oreenl.  Ey.,  sec.  297,  and  cases  there  cited. 

Thus  far  the  instrument  has  the  essential  charactezistics  of  a 
deed,  and  must  be  so  considered,  unless  its  other  proyisions 
giye  it  a  different  character.  It  is  insisted  that  other  parts  of 
the  instrument  show  clearly  that  it  was  intended  to  be  testa- 
mentazy.  The  part  of  it  mainly  relied  on  as  showing  this  is 
that  "  declaring  that  the  signing,  sealing,  and  deliyezy  of  this 
deed,  and  placing  the  same  amongst  my  papers,  is  intended  by 
me  as  a  deliyezy  of  said  property  at  my  death,  and  to  take  effect 
at  that  time.''  If  the  legal  character  of  the  instrument  depended 
entirely  upon  this  proyision,  it  would  be  difficult  to  ayoid  the 
conclusion  that  it  was  not  intended  to  take  effect  in  any  respect 
until  the  maker's  death.  But  its  character  must  be  determined 
upon  a  consideration  of  all  its  parts,  comparing  one  part  with 
another,  in  order  to  ascertain  the  purpose  which  the  party  had 
in  yiew,  and  the  mode  by  which  he  intended  to  accomplish  it. 

In  the  preyious  parts  of  the  instrument,  he  had  first  conyeyed  - 
the  property  to  the  donees  in  pnssenH,  and  declared  his  object 
in  making  the  conyeyance,  and  then  follows  this  limitation: 
"  The  deed  to  take  effect,  as  far  as  regards  the  handing  oyer  of 
the  property,  at  my  death;  and  I  resenre  to  myself  the  right  to 
leyoke  it  at  any  time  during  my  life,  by  filing  in  the  clerk's  office 
a  written  reyocation  under  my  hand  and  seal."  The  legal  effect 
of  the  deed,  as  an  operatiye  conyeyance,  is  thus  fully  recognized, 
ftnd  the  only  limitations  annexed  to  it  are,  that,  as  to  the  right 
of  possession  of  the  property,  it  should  take  effect  at  his  death, 
iud  the  settlement  being  yoluntary,  that  he  zeaezred  the  right^ 
to  reyoke  it  duzinghis  life.    In  all  other  respects,  the  deed  took 
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effect  immediately,  as  a  oonyeyaiioe  in  prcB$enii  of  property  to 
be  eajoyed  in  Juiuro.  That  the  pazty  was  aimre  of  the  legal 
coneequenoee  of  the  exeoation  of  the  inatroment,  and  that  the 
estate  conveyed  would  stand  upon  a  difierent  footing  from  what 
it  would  if  given  by  will,  is  plain  from  thefaet  that  he  reaennm 
the  power  to  revoke  it,  in  a  particular  mode  specified  during  his 
life,  which  would  have  been  unnecessazy  had  he  intended  merely 
to  make  a  testamentazy  bequest  of  the  properfy  to  his  farothem 
and  sisters,  which  he  could  have  canceled  at  any  time.  Ha 
must,  therefore,  have  intended  to  do  something  more  than  could 
be  done  by  will,  and  that  could  only  be  to  give  a  present  ri^^ 
of  future  enjoyment,  subject  to  be  defeated  only  in  the  specified 
mode. 

Taking  that  part  of  the  instrument  by  which  the  deed  was 
"  to  take  effect,  as  far  as  regards  the  handing  over  of  the  prop- 
erty, at  his  death,"  in  connection  with  the  subsequent  part,  de- 
claring that  the  execution  of  the  deed  and  placing  it  amongst 
his  papers  was  "  intended  as  a  delivery  of  the  property  at  his 
death,  and  to  take  effect  at  that  time,"  we  think  that  the  latter 
provision  must  be  understood  to  mean  that  the  instrument,  **  am 
to  the  delivezy  of  the  property,"  should  take  effect  at  his  death, 
and  not  that  it  should  not  take  effect  in  any  other  respect  until 
his  death.  The  purpose  of  the  last  clause  in  the  instrument  ap- 
pears to  be  to  declare:  1.  What  he  intended  should  be  taken 
as  evidence  of  his  execution  of  the  deed;  and  2.  When  the 
property  should  be  delivered  under  it.  This  construction  lenders 
the  two  provisions  above  mentioned  harmonious;  it  is  consistent 
with  the  idea  that  the  instrument  was  intended  in  truth  to  be, 
what  it  purports  to  be  on  its  face,  a  deed,  and  that  it  was  intended 
to  give  to  it  a  greater  effect  than  a  will  would  have  had.  If  such 
was  not  his  intention,  it  is  difficult  to  perceive  why  he  should 
not  embody  the  provisions  of  it  in  hjs  will,  which  was  made  just 
one  month  after  the  date  of  the  deed,  and  why  he  should  con- 
clude himself  from  the  right  of  disposing  of  the  property  by 
will.  But  in  that  will  no  reference  is  made  to  it,  nor  is  any  of 
the  property  embraced  in  it  disposed  of  by  the  will.  And  he 
continued  until  his  death  to  treat  the  instrument  as  a  deed,  sub- 
ject only  to  his  right  of  revocation  reserved  in  it.  We  are  there* 
fore  of  opinion  that  it  was  a  deed  of  conveyance  of  the  property 
embraced  in  it,  subject  to  the  life  estate  of  the  donor.  And  it 
only  remains  to  consider  whether  a  deed  conveying  an  estate  to 
•  take  effect  in  possession  at  the  death  of  the  grantor  is  valid. 
It  is  certainly  not  necessary  to  the  validity  of  a  deed  that  it 
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should  ooBT^aii  estate  in  inunediaie  poflseaaion;  bat  it  is  neces- 
flaij  tiiat  it  should  take  effect  in  interest  upon  its  exeeotion, 
though  the  light  of  possession  or  of  enjoyment  may  not  take 
plaee  until  the  happening  of  a  future  erent. 

As  to  the  real  estate  in  this  ease,  the  deed  was  valid  as  a  cot- 
enant  to  stand  seised  to  the  use  of  the  donees,  and  upon  the 
determination  of  the  life  estate  reserved  to  the  donor  the  estate 
▼ested  in  possession  in  the  donees:  Jaok9on  y.  Stvart,  20  Johns. 
87;  Jackaon  t.  McKenny,  8  Wend.  283  [20  Am.  Dec.  690];  Boff- 
en  Y.  Eagle  Fire  Co.,  9  Id.  611.  With  regard  to  the  personal 
estate,  the  rule  is  generally  held  by  the  courts  in  this  country 
tibat  a  deed  conveying  chattels  to  a  donee,  reserving  the  posses- 
sion and  use  of  the  property  to  the  donor  during  his  life,  is 
valid,  though  the  deed  be  not  made  to  a  trustee  for  the  parties 
in  interest:  Banks  v.  Markeberry,  8  Litt  276;  Bohn  v.  JETeiMBsy, 
7  Har.  &  J.  257;  Catites  v.  Marleyy  2  Terg.  582;  Duncan  v. 
S^'9  Adm*rs,  1  Murph.  466. 

Upon  the  whole,  we  consider  that  this  deed  conveyed  the 
present  right  to  the  property,  to  be  enjoyed  in  possession  at  the 
donor's  death,  and  subject  to  his  power  to  annul  it  in  the  vray 
limited  in  the  deed.  This  was  a  substantial  right  in  the  donees, 
which  excluded  the  general  power  of  alienation  by  the  donor, 
and  of  revocation  in  any  other  mode  than  that  prescribed  in  the 
deed.  And  in  this  consists  the  difference  between  such  a  con- 
veyance and  a  will;  that  by  the  former  a  present  interest  vests 
which  will  take  place  in  possession  in/tUuro,  unless  defeated  in 
the  mode  and  aecording  to  the  terms  specified  in  the  convey- 
ance; and  in  the  latter,  no  rig^t,  estate,  or  interest  whatever 
vests  until  the  death  of  the  testator.  In  the  one  case  the  con- 
veyance takes  effect  in  prasaenH  to  a  certain  extent;  in  the  other 
it  has  no  effiBct  whatever  until  the  death  of  the  testator. 

If  these  views  be  correct,  the  instrument  in  question  here  was 
a  deed,  and  not  capable  of  probate  as  a  will,  and  the  petition  to 
set  aside  the  probate  should  have  been  sustained,  and  a  decree 
rendered  accordingly. 

The  decree  is  therefore  reversed,  and  a  deeree  ordered  here 
setting  aside  the  probate. 

Vauditt  or  DuED  to  Takb  BmoT  Ama  GsAiraoB's  Dbath.— Author- 
itiM  upon  tiku  sabject  will  be  found  oolleoted  in  the  note  to  WMwm  r. 
Weaver,  ^3  Am.  Deo.  285. 

Dkxd  xat  bi  Dsuvxbxd  Aim  BoMAnr  in  Hahim  ov  GaAxroat  Jbrror 
T.  BndfftB,  42  Am.  Dec.  430. 

Whbthxb  ImtBirMUiT  n  Died  ob  Wnx  depeadi  apon  intantlaD  ei 
makoK  Boberteon  r.  Dunn^  5  Am.  Deo.  626. 
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Thi  pkibcipal  0A8I  IB  oiTBD  to  the  point  that  a  deed  vestiiig  aa  interest 
In  the  grantees,  to  take  effect  at  grantor's  death,  was  a  covenant  to  stand 
seised  to  the  use  of  the  grantees:  Exvm  t.  Canty,  34  Miss.  M9;  also  to  the 
point  that  a  deed  to  take  effect  at  grantor's  death  will  not  operate  as  a  will: 
MeDa$M  v.  Johns,  45  Id.  643;  to  the  point,  in  SarUn'  v.  Scurtar,  39  Id.  771, 
that  a  will  admitted  to  prohate  in  common  form  may  be  set  aside,  if  it  is 
defective,  upon  legal  groonds  shown  npon  the  face  of  the  hilL 
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It  18  Kkgesbaiit  to  Validitt  of  Imstrumxnt  as  PBomaaoBT  Kon  tlMft 

the  persoft  or  body  corporate  or  politic  to  whom  it  is  payaUe  shoold  }m 

dearly  expressed  npon  its  face. 
I118T&UMS11T  Mads  Patabls  to  "Ebtatb  ov  BxvjAimr  THOMASt  Da* 

0KA8XD,"  is  not  a  promissory  note,  for  want  of  certainty  in  designating 

payee. 

AonoN  upon  promieBoiy  note.  A  demurrer  was  filed  by 
plaintiff  to  defendant's  plea,  and  was  extended  baok  to  the 
declaration,  and  sostained,  and  plaintiff  brings,  his  writ  of  error. 
The  facts  appear  in  the  opinion. 

C.  B.  Baldtvin,  for  the  plaintiff  in  error. 

Fbntaine  and  Bradford,  for  the  defendants  in  error. 

By  Oourt,  Hamdt,  J.  This  was  an  action  brought  by  the 
plaintiff  in  error  upon  a  promissory  note  made  by  the  defend- 
ants in  error.  The  allegations  of  the  petition  are,  that  the 
defendants,  on  the  fourth  of  July,  1850,  made  their  promissory 
note,  whereby  they  then  and  there  promised  to  pay  to  ''the 
estate  of  Benjamin  Thomas,  deceased,"  twelve  months  after  that 
date,  the  sum  of  one  thousand  eight  hundred  and  sixty  dollars 
and  fifty  cents,  for  value  received,  and  had  not  paid  the  same, 
demanding  judgment  for  the  principal,  interest,  and  costs,  and 
making  profert  of  the  letters  of  administration  of  the  estate  of 
the  intestate,  granted  to  the  plaintiff  by  the  proper  court. 

The  defendants  pleaded  two  pleas,  to  which  the  plaintiff  de- 
murred, and  which  were  held  to  be  sufficient  to  bar  the  action. 
Leave  was  thereupon  given  to  the  plaintiff  to  amend  his  complaint 
or  declaration,  by  which  it  appears  that  the  plaintiff's  dem^arrer 
was  extended  back  to  his  declaration.  No  amendment  was 
made,  and  judgment  was  then  rendered  for  the  defendants. 

The  question  for  determination  under  this  state  of  the  case 
is,  whether  the  declaration  showed  a  good  cause  of  action,  and 
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ttdfl  depends  upon  tlie  question  whether  the  cansid  of  action^  as 
it  is  stated  in  the  declaxation,  is  in  law  a  promissoxy  note. 

It  is  one  of  the  cardinal  roles  in  relation  to  the  validity  of  a 
written  instroment  as  a  promissoxy  note,  that  the  person,  or 
body  corporate  or  politic,  to  whom  it  is  payable  should  be 
clearly  expressed  upon  its  face.  Such  a  party  most  be  distinctly 
diown  by  the  paper.  And  though  it  is  not  necessaiy  that  the 
name  of  the  payee  should  expressly  appear  on  the  face  of  tiie 
note,  it  is  indispensable  that  the  designation  be  such  that  from 
it  the  person  can  be  certainly  ascertained :  Story  on  Prom.  Notes, 
sees.  36,  36.  Under  this  qualification  of  the  rule,  a  note  made 
payable  to  the  order  of  a  person  named  on  the  face  of  it  has 
been  held  valid;  and  a  note  payable  on  its  fwoa  to  a  party  not  in 
esse,  and  purporting  to  be  indorsed  in  blank  by  the  payee,  has  been 
held  to  be  valid,  as  a  note  payable  to  bearer.  But  in  these  and 
in  all  similar  cases,  the  instrument  either  shows  formally  upon 
its  face  to  whom  it  is  payable,  or  gires  the  power  of  appointing 
to  whom  it  shall  be  paid  to  a  designated  person,  or  is  payable 
to  bearer.  And  the  rule  is  laid  down  by  Bayley  to  be,  that 
"  where  the  bill  or  note  is  payable  otherwise  than  to  the  bearer, 
it  must  show  who  is  to  be  the  payee,''  and  ''if  no  person  is 
Darned  as  payee,  the  instrument  is  not  a  bill  or  note:"  Bayley  on 
Bills,  29,  30.  And  further,  that  "  uncertainty  as  to  the  person 
to  whom  the  payment  shall  be  made  will  prevent  the  instru- 
ment from  being  a  bill  or  note,"  unless  it  be  payable  to  bearer :  Id. 

A  case  has  been  cited  by  counsel,  Moody  v.  ThreUcdd^  13  Gbi. 
66,  where  a  note  payable  to  the  administrator  of  a  specified 
estate  was  held  a  valid  note,  and  we  think  vnth  good  reason, 
because  by  the  designation  a  person  was  mentioned  who  could 
be  readily  ascertained.  But  we  have  been  able  to  find  no  case 
which  would  sanction  t&e  instrument  in  this  case  as  a  valid 
promissoxy  note.  It  shows  the  name  of  no  person  to  whom  it 
is  to  be'paid,  nor  can  it  be  certainly  fixed  from  its  terms  who  is 
entitled  to  receive  payment.  "  The  estate  of  Benjamin  Thomas, 
deceased,"  is  neither  a  person  nor  a  body  corporate  or  politic, 
nor  do  the  terms  point  with  legal  certainty  to  any  person.  If 
tfaey  have  reference  to  any  person  or  persons  interested  in  the 
estate  of  the  deceased,  it  is  wholly  uncertain  whether  they  were 
intended  to  apply  to  the  admimstrator,  or  to  the  distributees  of 
the  estate,  or  to  the  parties  entitled  to  his  real  estate;  and  this 
imcertaintgr  can  only  be  explained  by  the  introduction  of  parol 
evidence  as  to  the  intention  of  the  makers,  which  would  not  be 
idmissible. 
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We  think,  tbeiefoze*  that  the  oonrt  acted  properly  in  extend- 
ing  the  demnner  to  the  declaration,  and  in  giving  judgment  for 
the  defendants. 

The  judgment  is  affirmed. 

Patbx  in  PaoiossoBT  Kan  kor  be  Dwonatsd  wrs  CiBSAnRT. — 
The  person  intended  in  a  promiMory  note  m  the  payee  maBt»  by  the  expre»- 
rions  Txsed,  be  nointed  oot  with  snob  certainty  as  to  enaMe  one  to  identify 
him,  in  order  vo  ^ve  the  instnunent  validity  as  a  promissory  note.  It  is  not 
neoessary  that  the  payee's  name,  however,  should  appear  in  the  note,  for  i* 
may  be  made  payable  in  blank  to  a  fiotitioos  name,  to  bearer,  and  in  other 
ways  which  do  not  literally  name  the  payee;  bot  it  ii  required  that  he  be  de- 
scribed in  such  a  manner  that  it  may  be  shown  with  certainty  who  was 
intended,  or  that  any  holder  may  be  treated  as  payee,  as  when  left  in  blank 
or  executed  to  bearer:  Byles  on  BOls,  7th  ed.,  82;  Bayley  on  Bills,  20,  30; 
Story  on  Bills,  see.  54;  Ch.  BOls,  8th  ed.,  109;  Story  on  Prom.  Notes,  36;  I>an- 
iel  on  Neg.  Inst  90,  100;  Oooper  v.  Smith,  16  East,  103;  Osgood  v.  Pearwiu, 
4  Gray,  466;  Blaehnan  y.  Lehman,  Durr  S  Co,,  83  Ala.  663;  FoummDorth  ▼. 
Draie,  11  Ind.  101;  JButhaven  v,  iTbyfe,  0  Eng.  L.  ft  £q.  434. 

Payxb  III  Pbomibsokt  Kon  need  not  be  named,  bot  may  be  left  in 
blank,  which  implies  an  authority  or  power  given  any  h<ma  JSde  holder  to  fill 
out  the  blank  by  inserting  his  own  name:  Ivei  v.  Farmers*  Bank,  2  Allen, 
236;  Dunham  v.  Clogg,  30  Md.  284;  BUiot  v.  ChemnU,  Id.  682;  SUtig  v.  Birk- 
stack,  38  Id.  158;  Bkh  v.  Starhuck,  61  Ind.  52;  Brumnd  v.  Enders,  18  Gratt. 
873;  OruMey  v.  Clarence,  2  Mao.  ft  Sel.  00;  Farmer^Bank  v.  Horsey,  S 
flonst  385;  Harlow  v.  BoeweU,  15  111.  56;  Qayies  v.  mtbard,  6  Bin.  00;  Ch. 
Bills,  156;  Story  on  Prom.  Notes,  37;  Uniiei  States  v.  White^  87  Am.  Dee. 
374;  Black  v.  Lehman,  Durr  A  Co.,  63  Ala.  653,  supra. 

DsoBU  OF  CxKTAiNTT  fisQUiRiD  in  designating  the  payee  can  be  stated 
only  in  a  general  manner,  and  a  reference  will  have  to  be  made  to  the  differ- 
ent cases  to  find  what  expressions  will  or  will  not  properly  point  out  the 
payee.  In  Knight  v.  toilet,  21  Mich.  161,  a  note  made  payable  to  "  M.  K.  or 
heirs  **  was  held  to  be  sufficiently  certain  as  to  payee,  it  being  a  good  note 
payable  to  M.  K;  but  a  note  payable  to  **A.  or  B."  is  not  good,  because  ai 
uncertainty,  the  maker  not  being  able  to  determine  to  which  it  should  be  paid 
in  order  to  relieve  himself  from  liability:  Osgood  v.  Pearsons,  4  (hay,  465; 
Musselman  v.  Oakes,  10  111.  87;  Blanekenhagen  v.  Blundell,  2  Brown,  ft  L.  417; 
but  where  a  note  is  made  payable  to  either  of  two  persons,  and  the  note 
itself  shows  one  to  be  the  agent  of  the  other,  it  is  good,  and  a  payment  to 
either  ia  sufficient,  for  if  the  principal  be  paid  the  note  will  be  discharged 
because  the  agent  has  no  property  in  it;  and  if  the  agent  be  paid,  it  will  be 
discharged  as  a  payment  to  tiie  principal:  Holmes  v.  Jaques,  L.  B.,  1  Q.  R, 
376. 

An  Instrument  containing  the  words  "promise  nine  months  after  date  to 
pay  the  secretary  for  the  time  being  of  Indian  Laudable  and  Mutual  Assurance 
Society  "  is  not  good  as  a  promissory  note,  for  want  of  certainty  in  pointing  out 
the  payee:  Cowie  v.  Sterling,  I  Ames  Cases  on  Notes  ft  Bills,  110;  S.  C,  28  Eng. 
L.  ftBq.  106;S.O., 30  Id.  165;  S.0.,6El.ftBl.  338;  but  "to  the  now  secretary" 
would  be  good:  Bobertson  v.  Stewart,  I  Man.  ft  Gr.  511;  Davis  v.  Oar,  6  N.  T. 
124.  An  instrument  made  to  pay  the  "St.  Bt  Juda  and  owners  or  order"  is  a 
good  promissory  note,  as  it  can  be  shown  who  were  the  OMrners  of  the  steam- 
boat Juda,  and  the  note  would  be  payable  to  them  or  their  order:  Moore  t. 
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AmdjenoK^  8  lad.  16;  and  a  aote  Bade  payable  to  ibe  **ahip  Vortune  or 
bearer'*  ia  a  good  soto^  payable  to  beanr:  Qrunl  r.  Vamgkmn^  3  Bonr.  1519. 
Ia  27iMfed  iSfaite  T.  R^Mte,  37  AnL  Dae.  874^  it  waa  bold  tbataaote  payabU  ^ 
tbe  order  of  tbe  penon  wbo  aboold  tbereafter  indorae  tbe  mom"  ia  bat  an  en- 
lar;ged  fonn  ol  tbe  ordiDary  prvmiiae  to  tbe  payee  or  order.  *'  If  it  ooold  bave 
effect  in.  no  otber  way,  we  iboald  bold  it  payable  to  bearer  gaaerally,  like  a 
faai  payable  to  a  fietitioaa  payee  or  order."  A  "pconiae  to  pay  to  tbe  pec^le 
ef  tbe  atate  of  Olisoia"  ia  a  good  aote  to  tbe  atate  of  UlinoiB:  JU^  y.  PtopU 
qfliUnoia^  23  Kan.  610.  A  note  whicb  does  not  point  oat  the  payee  ia  any 
Baaner,  nor  leave  it  in  blank  to  be  filled  by  a  holder,  ia  falally  defective,  as 
"Five  handled  dollars  on  demand;  valne  received: "  Oibaon  Y,Mma,  1  Had. 
h  B.  669;  **  Good  for  one  handred  and  twenty-six  dollata  on  demand: "  Brown 
▼.  OikmeM,  13  Maas.  168;  "  In  this  case  I  engage  and  pronuse  on  honor  poncta- 
ally  to  pay  tbe  amoont  reoeived  on  said  ezecatioo,*'  etc. ,  not  stating  to  whom  it 
woald  be  paid:  Matthews  v.  Sedtoine,  23  Miss.  234;  and  others  of  like  nature: 
Mayo  V.  Cheenaweth^  Breese,  165;  Ihithoveu  v.  JEToyle,  13  C.  B.  373;  Dougkus  v. 
ITiOiiison,  6  Wend.  637;  Mcintosh  v.  LyOe,  26  Minn.  336;  bat  a  note  in  the 
words,  "Beoeived  of  A.  one  handred  dollars,  which  I  promise  to  pay  on 
demand,"  ia  good,  as  it  woald  be  presamed  that  it  waa  intended  that  the  nets 
ahoald  be  paid  to  A.:  Qrsen  v.  DavU^  4  Bam.  ft  Cress.  236;  and  a  pronuse  to 
pay  "yoa"  bas  been  eonsidensd  good:  Bhaekttford  v.  Hooker^  64  Miss.  716; 
and  Kinney  v.  FUmn,  2  B.  L  319;  as  it  oonld  be  abown  by  parol  wbo  was 
aoeant  by  the  term  ''yoa." 

In  eaae  of  a  father  and  son  of  the  same  name,  and  a  note  payable  to  that 
name,  the  father  will  be  presamed  to  be  intended :  Swmliitg  v.  Fowler,  1  Stark. 
106;  Wilson  v.  Slubbs,  Hob.  330;  but  when  the  son  has  possession  of  the  note 
His  different:  StMing  v.  Spieer,  19  L.  J.  C.  P.  24. 

Promissobt  Kotb  Madb  Patabli  to  Cashike  ov  BavK  is  a  good  note 
to  tbe  bank:  Boss  v.  Lqffan,  42  Am.  Dec.  378;  to  which  esse  an  extensive 
note  wiU  be  found  covering  the  entire  subject  of  notes  made  payable  to  cash- 
iers or  other  officers  of  corporations,  associations,  etc. 

Kotb  Mads  Patablb  to  AaxiiT  vor  Peikcipal. — This  subject  is  suffi- 
ciently treated  of  in  the  note  to  Arlington  t.  HindSf  12  Am.  Dec.  709-716. 
Note  made  payable  to  tbe  *'  administrators  of  Abner  Chase,  dec'd,"  is  good  as 
a  promissory  note,  as  that  ia  considered  as  certain  which  can  be  made  certain, 
and  it  can  easily  be  discovered  who  the  administrators  of  a  particular  estate 
are:  Adams  ▼.  King,  16  IlL  169;  Moody  v.  Thrdheld,  13  Ga.  56,  which  latter 
eaae  bas  been  dted  in  nnmerooa  plaoea  as  antbority.  Note  made  payable  to 
"trustees  acting  under  the  will  of  A."  is  sufficient:  Megginson  v.  Harper,  2 
Crump,  ft  M.  322;  or  to  the  '* heirs  of  A.: "  Bacon  v.  Fitch,  1  Boot,  181.  In 
Hendricks  v.  T^fmton,  45  Ala.  309,  the  court  held  that  instruments  made 
payable  to  the  "  estate  of  Tbomaa  A.  Thornton  "  were  "evidence  of  the  ex- 
istence of  a  debt  which  the  plaintiff  was  entitled  to  recover  as  assets  of  the 
estate  he  represented,"  that  being  a  suit  by  tbe  executor  of  the  estate  to  re- 
cover the  amount  of  the  instruments;  but  they  were  not  good  as  promissory 
notes.  As  also  in  Bennington  v.  Dinsmort,  2  Gill,  348,  an  instrument  pay- 
able to  the  *'  heiis,  administrators,  or  assigns  of  the  estate  of  Samuel  Dins- 
BMN*e,  deceased,"  was  held  to  be  uncertain  as  to  whom  it  was  to  be  paid,  and 
was  therefore  not  good  as  a  promissory  note.  And  an  instrument  payable 
"  to  tbe  estate  of  Moses  Lyon,  deceased,"  is  not  sufficient  as  a  promissory 
note:  Lyon  ▼.  Marshall^  11  Barb.  241;  in  which  latter  case  the  court,  per 
Edwards,  J.,  say:  *'8uoh  an  instrument  is  clearly  not  a  promissory  note 
mder  the  statate;  bat  wbatevw  it  may  be  considered,  it  oertainly  is  not  a 
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promiee  to  pay  the  testatCHr,  for  he  is  deeoribed  m  deoeeaed."  "  I  owe  the 
estate  of  Zenas  Wuden  one  hundred  and  ninety  dollars  and  fifteen  oents,** 
with  date  and  signature,  is  not  a  promiMory  note,  as  no  payee  is  named  bj 
It:  BowU»  V.  Lambert^  54  IlL  237.  The  authorities  are  uniform  and  clear  in 
establishinit  that  an  instrument  made  payable  to  the  estate  of  a  person  gen- 
erally is  not  good  as  a  promissory  note^  for  want  of  a  payee  named;  bat 
where  it  is  made  to  the  administrator  of  a  particular  estate,  and  contains  the 
other  requisites  of  certainty  of  amount,  time  of  payment,  etc,  it  is  a  good 
prominory  note. 

Ths  VBiirozPAL  OASM  18  OITID  in  Daniel  on  Keg.  laat,  100^  note  10; 
Cmcs  on  Kotes  and  BiUsi  122,  note  a;  Story  on  Prom.  Kotesi  88. 
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FMOPBinoBS  ov  Staos-ooaoh  usbd  for  Gabstiho  XJwtED  Btaxeb  Mau« 
passengers,  and  their  baggage  are  not  prima  fade  common  oaniers  as  te 
goods  outside  of  that  lioe,  unless  they  make  themselves  such  by  special 
contract,  or  by  their  general  course  of  business. 

OoMMOV  Oabbisrs  mot  only  hayb  to  Ezkboub  ExTBAOBDnrAST  Garb, 
but  are  liable  as  insurers  for  all  damage  except  that  occasioned  by  act  of 
God  or  the  public  enemy. 

AonoB  for  damages  for  loss  sastained  by  goods  being  sub- 
merged in  a  riyer  while  being  transported  by  plaintiffs*  in  error, 
as  common  carriers  for  hire.  Writ  of  error  to  judgment  award- 
ing damages.    The  opinion  states  the  fa6ta  soffioiently. 

W.  F,  Dcwd^  for  the  plaintiffs  in  error. 

Sale  and  Phelan,  and  Loche  E,  HcniBton^  tot  the  defendants  in 
error. 

By  Court,  FrsHSB^  J.  This  is  a  writ  of  error  to  a  judgment 
of  the  circuit  court  of  Monroe  county.  The  defenduits  below 
reoeiTcd  on  their  stage-coach  at  Tuscumbia  two  trunks  contain- 
ing valuable  goods,  to  be  deliyered  to  the  plaintiffs  at  the  town 
of  Aberdeen,  for  which  the  defendants  receiyed  wages  accord- 
ing to  their  customary  rates  of  charging.  The  goods  while  on 
the  coach  were  damaged,  so  that  they  became  worthless  to  the 
plaintiffs.  It  appears,  while  crossing  a  certain  ferry,  the  horses 
becoming  frightened,  ran  with  the  coach  out  of  the  boat  into  the 
river,  when  the  goods,  consisting  of  valuable  silks,  received  the 
injury  complained  of. 

It  is  not  pretended  that  the  defendants'  agent,  who  was  at  the 
time  conveying  the  goods,  is  chargeable  with  the  slightest  negli- 
gence, or  that  he  did  not  observe  such  caution  as  a  prudent  man 
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would  have  obflerred  at  ihe  time  in  transpoTting  lus  own  prop- 
erty. The  only  question  for  conBideration,  therefore,  is  whether 
the  plaintifb  are  to  be  held  liable  upon  the  same  rules  which 
apply  in  like  cases  to  common  carriers,  who  are  not  only  bound 
to  take  extraordinary  care  of  the  goods  committed  to  them,  but 
are  treated  as  insurers  against  all  damages  except  such  as  arise 
from  the  act  of  Ood  or  the  public  enemy.  Prima  fade,  the 
proprietors  of  a  stage-coach  used  for  carrying  the  mail,  pas- 
sengers, and  their  baggage  are  not  to  be  considered  common 
earners  as  to  articles  not  strictly  within  their  line  of  business, 
in  the  technical  sense  of  that  term.  They  may,  howeyer,  make 
themselyes  such,  either  by  special  contract  in  a  particular  case, 
or  by  their  general  course  of  business.  It  is  clearly  established 
by  tiie  testimony  in  this  case  that  the  plaintiffs  had  been  con- 
stantly in  the  habit  of  conveying  trunks  containing  goods,  and 
other  small  packages,  from  one  point  to  another,  and  reoeiying 
pay  for  the  same.  They  axe,  indeed,  brought  fully  within  the 
operation  of  the  above  rule  by  the  evidence:  Durighi  v.  Brewster, 
1  Pick.  53  [11  Am.  Dec.  188]. 
Judgment  afBrmed. 


Pabtt  is  Common  Cabbzbb  ojoiT  as  to  9mm  Oooos  is  Hs  UmnnTi 
fo  Gabbt  wor  Hnui:  Knox  t.  BUks,  4S.Am.  Bee.  07.  Common  carrier  of 
goods  ia  not  liable  as  common  carrier  of  money  nnleia  he  haa  held  himaelf 
oat  as  each:  Farmierif  A  MechanM  Bakk  v.  Champiaifii  T,  Co,,  42  Am. 
Dec.  402,  and  note. 

CoMMOH  Cabbibb  IS  LiABLB  FOR  SuGHTiST  NxouoBNOi:  Cfroham  T.  jDavif, 
02  Am.  Deo.  286;  common  carrier  ia  insurer  againat  all  loaa  except  that  occa- 
dcned  by  acts  of  God  and  the  pnblic  enemy:  Norwofy  Plaim  Co.  r.  Boilon  A 
Mame  R,  R,  Co.,  61  Id.  423,  and  note  collecting  former  caaea;  Moou  ▼.  BotUm  A 
Mame  B.  B.  Co.,  65  Id.  222;  WhiUrideM  v.  TkyrlkUl,  61  Id.  128;  Fish  v.  Chap- 
man, 46  Id.  888;  GUmore  v.  Carman,  40  Id.  96;  Bale  ▼.  Ne»  Jwmd  Steam 
Nm.  Co.,  89  Id.  898,  and  note  406. 


Boon  v.  Boweb& 

[SO  MnuMZPK,  346.] 

()oanov8  Imvolvlro  Titlb  to  Rial  Estats,  wHXjf  Oiraa  Coitsidbbid  ahd 
BaamsD  by  a  conrfc  of  last  reaort,  ought  not  afterwarda  be  deemed  open 
for  fntnre  investigation,  unless  the  evils  of  the  principle  laid  down  will 
be  more  injurious  to  the  community  than  can  possibly  result  from  a 
change. 

hat  or  CouBT  n  Aer  ov  Jcdob,  where  the  court  is  composed  of  only  one 
Judge;  and  a  bond  approved  by  the  court  is  good  under  an  act  requiring 
its  appeoval  by  the  judge. 
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ArFBOTAL  OF  CovDitiojni  AKD  Pbtauvt  OF  BovD  ov  OvABDiAir  foT  hIa  o€ 
fmI  estate^  wh«n  »  matter  of  diacratioii  with  a  jadge,  will  not  be  oon- 
■idered  ae  vitiating  the  sale,  upon  the  ground  that  the  penalty  ia  no* 
mfficient  and  the  oondition  not  saoh  as  required  by  law. 

AonoBr  bj  W.  H.  Bowoib,  Victoria  D.  Bowers,  and  Maiy  W. 
Bowers,  agamst  Daniel  Boon,  to  zeoover  poaseBsion  of  oertain 
land  sold  under  a  special  act  of  the  legislature  by  the  goazdian 
of  the  plaintiiSr  to  Boon.  Judgment  was  rendered  for  plaintiffs, 
and  Boon  appealed  by  writ  of  error.  The  opinion  contiiinB  the 
facts. 

Clapp  and  8irie!dand,  for  the  plaintiff  in  error. 

Waiaon  and  Craft,  for  the  defendants  in  error. 

By  Court,  Fishee,  J.  This  was  an  action  brought  nnder  the 
pleading  act  of  1860,  by  the  plaintiffis  below,  as  heirs  at  law  of 
one  William  H.  Bowers,  deceased,  in  the  circuit  court  of  De 
Soto  county,  to  recoTcr  a  tract  of  land  in  the  possession  of  the 
defendant. 

The  questions  for  consideration  arise  out  of  the  action  of  the 
court  below,  rejecting  the  eyidence  introduced  by  the  defendant 
for  the  purpose  of  establishing  his  title  to  the  land  in  contro- 
Tersy.  It  appears  that  at  the  January  session,  1848,  of  the 
legislature  of  this  state,  a  special  act  was  passed  authorizing  one 
Israel  Dille,  who  had  qualified  as  guardian  of  the  plaintiffB  in 
the  proper  court  of  the  state  of  Ohio,  to  sell  the  lands  of  the 
said  Bowers,  situate  in  the  county  of  De  Soto;  that  he  proceeded 
in  yirtue  of  the  powers  thus  conferred  upon  him  to  make  the 
sale,  when  the  defendant  became  the  purchaser.  The  .third  sec- 
tion of  the  act  provides  as  follows:  "That  the  said  Israel  Dille 
shall  account  faithfully  to  the  widow  and  heirs  of  the  deceased 
for  the  proceeds  of  the  sales  of  said  lands,  and  shall^  before  he 
executes  any  deed  of  conveyance  for  any  of  said  lands,  execute 
a  bond  according  to  the  laws  of  Ohio,  in  such  penalty,  and  with 
such  conditions,  as  shall  be  prescribed  by  the  judge  of  the  court 
of  common  pleas  of  the  county  of  Licking,  in  said  state,  to  secure 
his  accountability  for  all  moneys  received  for  said  lands." 

It  further  appears  that  Dille,  the  guardian,  executed  a  bond, 
which  was  apfxroved  by  the  court  of  common  pleas  of  Licking 
county,  Ohio,  in  the  penalty  of  one  thousand  two  hundred  dol- 
lars, with  condition  to  apply  the  proceeds  of  the  sales  of  said 
lands  according  to  the  provisions  of  the  above-named  act  of  the 
legislature. 

The  questions  which  come  up  for  consideration  upon  the  fore- 
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going  statement  of  facts  will  be  noticed  in  the  order  in  wbicb 
they  have  been  discussed  bj  counsel. 

An  elaborate  argument  has  been  made,  with  a  yiew  of  showing^ 
that  the  statute  is  unconstitutional,  on  the  ground  that  the  sub- 
ject-matter of  legislation  belongs  to  the  judicial,  and  not  to  the 
legislative,  department  of  the  gOTcmment.  Perhaps,  if  this 
were  now  an  open  question  in  this  court,  we  would  feel  bound  to 
yield  to  the  force  of  the  argument  and  authorities  cited  bj  the 
counsel  of  the  defendant  in  error.  We  do  not,  however,  intend 
to  intimate  an  opinion  in  this  respect.  This  court,  after  much 
consideration  and  a  careful  examination  of  the  authorities  re- 
latisg  to  the  subject,  sustained  an  act  of  the  legislature  passed 
in  1821,  in  most  of  its  provisions  similar  to  the  one  now  under 
consideration.  The  question  is  one  solely  of  legislative  power, 
and  not  of  expediency.  The  question  of  power  we  regard  as 
firmly  settled  by  the  well-considered  opinion  in  the  case  of 
WUliamsan  v.  WiUiamson,  3  Smed.  &  M.  744  [41  Am.  Dec.  636]. 
Every  consideration  of  policy  admonishes  us,  even  if  we  believed 
that  there  was  room  to  doubt  as  to  the  correctness  of  the  decision 
iQ  that  case,  not  to  enter  upon  a  review  of  it,  nor  to  disturb  ii 
at  this  late  day.  All  questions  which  have  an  important  bearing 
upon  titles  to  property  and  which*  have,  as  in  this  instance,  been 
once  carefully  considered,  and  solemnly  settled  by  this  court, 
ought  not  to  be  treated  as  open  for  future  investigation,  unless 
it  shall  appear  that  the  evil  resulting  from  the  principle  estab- 
lished must  be  productive  of  greater  mischief  to  the  commu- 
nity than  can  possibly  ensue  from  disregarding  the  previous 
adjudications  upon  the  subject.  This  ought  to  be  the  inflexible 
rule  by  which  a  court  of  last  resort  should  be  guided  with  refer- 
ence to  all  questions  which  may  be  reasonably  supposed  to  arise 
between  parties  in  consummating  a  contract  for  the  sale  or  pur- 
chase of  real  estate.  The  party  proposing  to  sell  may  be  sup- 
posed to  exhibit  either  his  title  to  the  land  or  his  authority,  if 
acting  in  the  capacity  of  agent  to  make  the  sale.  The  purchaser 
to  judge  of  either  must  look  to  the  law  as  it  exists  at  the  time. 
The  point  for  his  consideration  is,  whether  the  party  proposing 
to  sell  is  clothed  with  legal  authority  to  make  the  sale.  The 
special  act  of  the  legislature  is  produced,  and  the  question  there- 
upon arises.  Had  the  legislature  power  to  enact  the  law  ?  The 
decision  of  this  court  is  examined,  and  the  question  of  power  after 
mature  deliberation  decided  and  determined  to  be  within  the  pale 
of  legislation.  It  is,  indeed,  not  venturing  too  far  to  presume 
that  the  party  petitioniner  for  the  enactment  of  the  law,  the  legisla- 
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tore  in  enactixig  it,  and  the  party  purchasing  in  virtaeof  the  pow< 
thus  conferred^  all  acted  with  reference  to  the  law,  as  settled  bj 
the  decision  which  we  are  now  asked  to  overrule.  We  see 
nothing  in  the  case  to  justify  us  in  departing  from  the  rule  as 
settled  by  the  former  adjudication,  and  we  therefore  hold  thai 
the  law  is  not  in  conflict  with  the  constitution. 

It  is  next  insisted  that  the  third  section  of  the  act  required 
the  judge  of  the  court  of  common  pleas  of  Tiiclring  county, 
Ohio,  to  take  and  approve  the  bond,  and  that  the  law  has  not 
been  complied  with  in  this  particular,  because  the  bond  was 
taken  and  approved  by  the  court,  and  not  by  the  judge  as  an 
individual.  We  are  unable  to  perceive  the  force  of  this  objec- 
tion. Where  a  court  is  composed  of  only  one  judge,  as  in  this 
instance,  we  are  unable  to  comprehend  why  the  act  of  the  court 
is  not  at  the  same  time  the  act  of  the  judge.  The  law  contem- 
plated that  the  judge  should  act  in  his  official,  and  not  in  his 
individual,  capacity.  To  suppose  the  latter  would  be  doing 
violence  to  all  legal  presumptions.  Officers  who  act  under 
oath,  and  with  a  due  sense  of  their  official  responsibility,  aie 
presumed  to  perform  their  duty  faithfully  in  regard  to  all  mat- 
ters within  the  scope  of  their  authority.  To  agree  with  coun- 
sel, we  must  reverse  this  rule,  and  hold  that  private  individuals 
who  do  not  act  under  these  solemnities  are  presumed  to  do  right, 
and  officers  are  presumed  to  do  wrong. 

It  is  again  objected  that  the  bond  is  not  in  a  sufficient  penalty, 
and  that  the  condition  is  not  such  as  is  required  by  law.  In 
regard  to  both  of  these  matters,  the  judge  is,  by  the  third  sec- 
tion of  the  law,  clothed  with  a  discretion.  The  purchaser  of 
the  land  had  nothing  to  do  with  either  the  penalty  or  condition 
of  the  bond.  He  could  only  know  whether  a  bond  in  a  pen- 
alty, and  with  a  condition  prescribed  by  the  proper  officer,  had 
been  given.     This  has  been  done. 

The  other  points  discussed  by  counsel  do  not,  under  the  view 
which  we  have  taken  of  the  case,  require  consideration. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Stark  Digisib. — ^Decisions  oonceming  property  should  be  imiform  and 
■table:  Frink  v.  Dainty  58  Am.  Dea  675,  and  note  on  page  588,  wh«re  ool- 
leotion  of  aathorities  wiU  be  found. 

AUTHORITT  THAT  JUDOX  BZXBOISn  AT  ChAMBKBS  IH  GaUBX  PxITDIKO  IS 

AuTHORirr  of  Court  itself,  and  it  may  be  enforced  by  attachment  issued 
by  the  court:  CommanweaUh  v.  Magee,  49  Am.  Deo.  509. 
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MoIntxbe  v.  E^linb. 


[301Eunnm.961.] 

Iv  Obdie  to  Maintaik  AcnoN  fob  Pbiob  of  AjmoLai  MAswiAanmED 
to  Older,  it  is  neoeaaary  that  they  should  be  nuuDofsotnred  end  deUvered 
aooording  to  agreement,  or  delivery  tendered,  and  that  they  should  be 
aooepted  by  the  person  ordering;  but  if  he  has  notice  of  the  completion 
of  the  articles,  and  makes  no  objection  to  them,  his  aoceptanoe  will  be 
prasnmed. 

T^mroH  IngTBUonoN  bk  GoRBXcr  as  Gknekal  Peinciflb  or  Law,  yet  if 
there  be  no  evidence  tending  to  show  that  the  facts  hypothetically  stated 
in  it  exist,  it  should  not  be  given  as  a  rule  of  law  applicable  to  the  case. 

Uhdkb  Miasissim  Pliadiko  Act  or  1850,  the  general  issue  and  an  offer 
to  pay  by  tender  cannot  bo  pleaded  together,  nor  will  proof  of  a  tender 
be  allowed  under  the  general  issue. 

AcnoN  for  the  price  of  oarts  ordered  to  be  mannfaotiived* 
The  facte  are  all  stated  in  the  opinion. 

Harriaon  and  Gruesoe,  for  the  plaintiffii  in  error. 
Thonuu  Christian,  for  the  defendant  in  error. 

Bj  Court,  Hattoy,  J.  This  was  an  action  in  the  cironit  conrt 
of  Lowndes  county  for  the  recovery  of  the  price  of  four  carts 
made  by  the  plaintiff  for  the  defendants.  The  complaint,  being 
drawn  under  the  statute  of  1850  abolishing  the  forms  of  plead- 
ings, is  very  uncertain,  and  difficult  to  be  tested  by  legal  rules 
which  are  well  understood.  It  purports  to  be  for  the  recovery 
of  the  balance  due  by  the  defendants  to  the  plaintiff,  on  an 
account  which  is  exhibited  with  the  complaint,  and  in  which 
the  defendants  are  charged  with  the  balance  of  the  sum  of 
money  demanded.  The  defendants  answered:  1.  Denying 
generally  the  allegations  of  the  complaint;  and  2.  Pleading 
payment.  And  the  case  ajppears  to  have  been  treated  by  both 
parties  as  an  action  to  recover  the  price  of  the  carts  made  by 
the  plaintiff  at  the  instance  and  request  of  the  defendants.  No 
question  was  raised  upon  the  sufficiency  of  the  complaint  or 
upon  the  sufficiency  of  the  evidence  to  support  the  action  un- 
der the  peculiar  allegations  of  the  complaint. 

The  case  is  brought  up  upon  a  bill  of  exceptions  taken  to  the 
rulings  of  the  court  during  the  trial,  there  being  no  motion 
made  for  a  new  trial.  And  these  rulings  present  the  only  ques- 
tions properly  before  us  for  consideration.  The  first  exception 
was  taken  to  the  following  instruction,  granted  at  the  instance  of 
the  plaintiff:  **  If  the  jury  believe  from  the  evidence  that  the 
work  was  to  be  done  by  a  certain  specified  Hme,  and  that  the 
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work  was  done  at  the  time  specified  and  ready  for  delivery,  and 
the  defendant  had  notice  that  the  work  was  ready  for  delivery, 
then  it  was  not  necessary  for  the  plaintiff  to  offer  toN^eliver  the 
i/Kok  to  defendants  before  his  right  of  action  accrued." 

The  evidence  npon  this  point  was,  in  substance,  that  some  time 
in  the  fall  of  1853  the  defendant  Kiley  ordered  the  carts  to  be 
made  at  the  plaintiff's  shop  of  a  particular  description,  and  that 
they  were  to  be  made  by  the  plaintiff  by  a  specified  time;  that 
they  were  made  according  to  the  agreement,  with  the  exception 
of  one  particular,  which  was  waived  by  the  agreement,  and  by 
the  time  specified,  but  were  never  called  for,  or  taken  away  by 
the  defendants.  When  they  were  finished  they  were  put  away 
under  a  shelter  about  plaintiff's  shop,  and  were  burned  by  a 
tate  fire  in  the  town,  since  the  suit  was  brought. 

In  order  to  entitle  plaintiff  to  recover,  it  was  necessary 
either  that  the  work  should  be  finished  and  delivered  according^ 
to  the  contract,  or  that  it  should  have  been  ready  for  delivery 
and  set  apart  for  the  purchaser  conformably  to  the  specifications 
and  terms  of  the  contract,  and  accepted  by  him.  This  accept- 
ance may  be  implied  from  the  fact  of  notice  of  the  completion 
of  ti:o  woric  agreeably  to  the  contract  being  given  to  him  and 
his  making  no  objection  to  the  work.  This  rule  is  substantially 
declared  in  the  instructions  above  stated,  and  we  do  not  think  it 
would  have  been  error  to  grant  it  if  the  evidence  had  warranted  it. 

If  an  objection  had  been  made,  upon  a  motion  for  a  new  trial, 
that  the  evidence  was  not  sufficient  to  justify  the  verdict,  be- 
cause it  did  not  sufficiently  show  that  the  plcdnGff  gave  notice 
to  the  defendant  that  the  work  was  finished  and  ready  to  be  de- 
livered, we  should  have  been  disposed  to  sustain  the  objection. 
But  exception  was  taken  solely  to  the  correctness  of  the  instruc- 
tion as  a  rule  of  law,  and  the  question  is,  whether  it  was  prop- 
erly granted  with  reference  to  the  evidence  in  the  case. 

Though  an  instruction  be  correct  as  a  general  principle  of  law, 
yet  if  there  be  no  evidence  tending  to  show  that  the  facts  hypo- 
thetically  stated  in  it  exist,  it  should  not  be  given  as  a  rule  of 
law  applicable  to  the-case.  For  if  the  verdict  could  not  be  sup- 
ported vnthout  proof  of  those  facts — and  there  was  do  evidence 
tending  to  prove  them — ^it  would  be  the  duty  of  the  court,  on 
motion,  to  set  aside  the  verdict  and  award  a  new  trial.  It  ia 
therefore  undoubtedly  a  sound  rule,  that  wherever,  under  such 
circumstances,  the  court  should  grant  a  new  trial,  it  would  be 
erroneous  to  grant  the  instruction  on  the  trial — ^the  reason  for 
both  steps  being  the  same,  to  wit,  that  there  v^as  no  evidence  to 
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maifitaJTi  the  action.  We  therefore  think  that  the  instmction, 
though  correct  as  a  general  role  of  law,  should  not  have  been. 
giyen  under  the  evidence. 

The  other  point  raised  by  the  bill  of  exceptions  is,  that  the 
oonrt  refused  to  instruct  the  jury  that  if  they  believed  from 
the  evidence  that  the  defendants  tendered  to  the  plaintiff  the 
amount  justly  due  him  before  the  coouneneement  of  the  suit,. 
they  should  find  for  the  defendants. 

It  is  conceded  that  by  the  rules  of  pleading  at  common  law  a 
tender  could  not  have  been  shown  without  a  plea  of  tender. 
But  it  is  said  that  this  rule  was  dispensed  with,  by  virtue  of  the 
act  in  relation  to  pleadings  above  mentioned.  We  do  not  think 
that  that  act  has  such  an  effect.  It  was  intended  to  atx^ish  or 
change  the  forms  of  pleadings,  but  not  to  affect  the  substantial 
rights  of  parties  to  suits,  and  it  certainly  was  not  intended  to 
allow  the  defendant  to  rely  upon  a  ground  of  defense  incou- 
aistent  with  the  ground  of  defense  set  up  in  his  answers,  without 
amendment.  The  general  denial  of  an  answer  is  tantamount  to 
a  plea  of  the  general  issue  at  common  law,  and  under  it  the 
defendant  would  no  more  be  permitted  to  set  up  a  defense 
inconsistent  with  it  than  he  would  at  common  law  under  the 
general  issue.  A  tender  could  not  be  proved  under  the  general 
issue  at  common  law,  because  it  was  incompatible  with  the  plea, 
the  one  denying  the  liability  to  pay,  and  the  other  admitting  by 
offering  to  pay  the  sum  tendered;  and  for  the  same  reason  the 
two  pleas  could  not  be  pleaded  together:  1  Gh.  PL,  6th  Am.  ed. , 
593. 

The  instmction  upon  this  point  was,  therefore,  properly 
refused.  But  upon  the  first  ground  above  mentioned,  the 
judgment  is  reversed  and  the  case  remanded. 
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mm.  GoocFLBZED,  tendered,  and  accepted  by  the  party  oFdering  it.  There 
moat  be  proof  of  acceptance,  or  of  act  or  words  reapecting  it,  from  which  aa 
acoeptanoe  may  be  inferred:  Moody  v.  Brown,  56  Am.  Dec.  640,  and  extea> 
live  note  in  which  former  anthoritiea  are  collected. 

Revkbbal  mat  bx  Had  vob  Instbuctioks  Cobkbot  in  Pbutoiplb,  bat  not 
applicable  to  caae:  Lund  v.  Tynff^forougk,  59  Am.  Dec*  159;  State  v.  ffildreth, 
61  Id.  369;  Jhtggium  ▼.  Wataon,  60  Id.  560;  Penmngton  v.  FeS,  52  Id.  262; 
Zaehary  ▼.  Paee^  47  Id.  744;  Bamea  v.  Maeda,  49  Id.  390;  Stout  v.  MeAdanu^ 
33  Id.  441. 
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MOBONALD   V.  InGRAHAU. 

[80  MwnilliFPI,  889.] 

TtnuL  DisosABOB  nr  Bahxeuptoy  Eztinoitishxs  Debt  Which  Bxibted  at 
TiMB  OF  FniNO  Petition  for  the  benefit  of  the  baDkrnptoy  act,  uid 
which  woald  be  discharged  if  left  in  the  form  in  which  it  then  stood,  no 
matter  what  form  the  debt  be  changed  to,  provided  it  was  provable  dur- 
ing the  proceedings  in  bankruptcy. 

Debt  is  Said  to  be  Mebosd  when  its  Original  Fobm  is  Cbanoed  into 
a  form  importing  a  higher  dignity,  as  a  parol  contract  converted  Into  a 
bond,  or  a  bond  or  other  contract  into  a  jadgment. 

Whxbb  Debt  does  not  hate  Sutfioient  Gbound  to  Suffobt  It  as  it 
originally  stands,  its  substantial  nature  cannot  be  changed,  nor  legal 
efficacy  imparted  to  it  by  a  mere  change  of  form. 

Judgment  Obtained  after  Petition  in  Bankbuftot,  and  before  final 
discharge,  will  be  vacated  upon  bill  filed  in  equity  to  enforce  it,  if  the 
defendant  has  had  no  prior  opportunity  to  avail  ^'Tn«Alf  of  the  defense  of 
Jiankruptcy. 

Bill  in  equity  to  enforce  jadgment  at  law.    The  faota  appear 

in  the  opinion. 

Yerger  and  BvlcJcs^  for  the  plaintiffs  in  error. 
W,  S.  Wilson,  for  the  defendants  in  error. 

By  Court,  EEahdt,  J.  This  was  a  bill  filed  in  the  superior 
oourt  of  chancery,  by  the  defendants  in  error,  as  assignees  of 
the  Grand  Gulf  Bank,  a  dissolved  corporation,  to-enf  orce  a  judg- 
ment at  law,  previously  rendered  in  favor  of  that  bank  against 
the  plaintiffs  in  error,  on  the  ninth  of  November,  1842. 

The  defendants  below  first  pleaded  their  discharges  severally 
in  bankruptcy;  which  pleas  being  overruled,  they  then  set  up 
their  several  certificates  of  discharge  in  bankruptcy,  by  way  of 
answers  exhibiting  the  certificates,  by  which  it  appears  that  the 
defendant  McDonald  filed  his  petition  in  bankruptcy  on  the 
thirty-first  of  August,  1842,  and  the  defendant  Curtis  filed  hia 
petition  on  the  sixth  of  October,  1842;  that  they  were  both  de- 
<$lared  bankrupts  by  decree  rendered  on  the  eighth  of  November, 
1842;  and  that  they  both  obtained  their  certificates  of  final  dis- 
charge in  February,  1843. 

It  is  conceded  that  the  debt  on  which  the  judgment  at  law 
was  rendered  was  in  existence  at  the  time  the  parties  filed  their 
petitioDs  in  bankruptcy;  and  from  the  allegation  in  the  answer, 
that  they  were  discharged  by  the  certificates  of  final  discharge, 
the  case  being  heard  on  bill  and  answers,  it  must  be  taken  that 
the  debt  in  the  form  in  which  it  stood  before  judgment  was 
provable  in  bankruptcy. 
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The  queBlion  then  is,  whether  the  certificate  of  final  discharge 
of  the  bankmpte  operated  as  a  dischaige  of  tlie  judgment  which 
was  rendered  against  them,  after  the  filing  of  their  petition,  bat 
before  the  date  of  their  final  discharge  as  bankrupts. 

It  is  conceded  by  the  connsel  for  the  defendants  in  error  that 
if  the  judgment  at  law  could  be  regarded  as  the  same  debt  exist- 
ing against  the  bankrupts  when  they  filed  their  petition  for  the 
benefit  of  the  bankrupt  act,  the  debt  would  be  extinguished  by 
the  final  discharge.  But  it  is  said  that  by  the  judgment  the 
old  -debt  was  merged,  and  a  new  debt  thereby  created,  which 
had  no  existence  when  the  proceedings  in  bankruptcy  were 
instituted,  and  which,  therefore,  not  being  proTable,  was  not 
affected  by  the  discharge  in  bankruptcy. 

We  do  not  think  that  this  position  is  well  founded.  It  is  cer- 
tainly true  that  the  bankrupts  were  discharged  from  the  debt 
in  the  form  in  which  it  stood  at  the  time  when  they  filed  their 
petitions  in  bankruptcy,  and  that  if  the  final  discharge  had 
been  granted  before  the  suit  at  law  came  on  for  trial,  the  dis- 
charge would  have  been  a  complete  bar  to  the  recoTery.  But 
the  discharge  had  not  then  been  granted,  and  it  was  therefore 
beyond  the  power  of  the  parties  to  ayail  themselves  of  it  as  a 
defense.  And  this  is  a  sufficient  answer  to  the  objection  that 
the  parties,  having  failed  to  avail  themselves  of  the  defense  to 
the  suit  at  law,  cannot  now  be  permitted  to  set  it  up  in  equity. 
Can  it  be  said,  then,  that  the  judgment  became  a  new  debt, 
wholly  disconnected  with  the  original  debt,  so  that  it  would 
not  be  affected  in  any  manner  by  any  consideration  connected 
with  the  original  debt?  We  think  not.  A  debt  is  said  to 
be  merged  when  its  original  form  is  changed  into  a  form 
importing  higher  dignity;  as  a  parol  contract  converted  into 
a  bond,  or  a  bond  or  other  contract  converted  into  a  judg- 
ment. But  the  essential  difference  between  such  contract  in  its 
original  form  and  its  new  form  consists  in  two  particulars:  the 
first  having  reference  to  the  legal  effect  of  the  new  contract  in 
point  of  evidence,  as  a  bond  importing  of  itself  to  be  on  suffi- 
cient consideration,  or  a  judgment  being,  prima  facie,  a  con- 
clusion of  any  defense  which  could  have  been  made  to  the 
action  in  which  it  was  rendered;  and  the  second  having  refer- 
ence to  its  operative  force  as  a  judgment  being  capable  of  en- 
forcement  by  execution.  But  the  form  into  which  the  debt  may 
be  changed  cannot  change  its  substantial  nature  and  impart  to 
it  legal  efficacy  when  it  had  not  suffusient  ground  to  support  it 
in  its  original  form.    The  process  of  impeaching  it  may  be  ren- 
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deied  more  difficult  bj  the  new  form  and  higher  dignity  which 
it  has  assumed.  It  may  be  more  difficult  to  show  a  want  of 
consideration  of  a  bond  than  of  a  debt  by  simple  oontiact;  and 
it  may  be  much  more  difficult  to  show  that  a  judgment  has  no 
legal  foundation  to  support  it  than  to  estaUish  such  defense 
pending  the  action.  Yet  it  could  scarcely  be  said  that  such  a 
judgment  cannot  be  vacated,  especially  in  a  court  of  equiiy ;  and 
the  question  in  such  cases  always  is,  whether  a  sufficient  excuse 
is  shown  for  not  making  the  defense  at  law.  Hence,  though 
the  old  debt  be  merged  in  the  new  one,  it  does  not  create  a  new 
contract,  severed  and  absolved  from  its  original  consideration; 
but  in  equity  it  must  stand  upon  its  original  consideration, 
and  when  that  fails  it  may  be  impeadied,  whatever  maj  be  ita 
new  form,  if  the  party  aggrieved  can  show  sufficient  reasons  for 
not  interposing  his  defense  at  an  earlier  stage  of  the  transac- 
tion. 

It  is  not  denied  that  the  debt  on  which  the  judgment  in  this 
case  was  founded  was  discharged  by  the  certificates  in  bank- 
i^ptcy ;  and  it  is  therefore  clear  that  the  judgment  has  no  l^gal  or 
equitable  consideration  to  support  it,  and  should  not  be  en- 
forced in  a  court  of  equity.  The  plaintiffs  in  error  were  unable 
to  avail  themselves  of  their  discharges  before  judgment,  because 
they  were  not  then  granted;  and  their  failure  to  do  so  cannot 
conclude  their  right  to  set  up  their  discharges  as  a  defense  to 
this  bill,  which  is  the  first  opportunity  they  have  had  to  make 
the  defense. 

The  conclusion  to  which  we  have  come  is  sustained  by  the 
well-considered  case  of  Clark  v.  Bowling,  3  N.  Y,  216  [63  Am. 
Dec.  290]. 

The  decree  is  reversed  and  the  bill  dismissed  ae  to  the  plaint- 
ifiis  in  error. 


Di8GHA£OB  IN  Bankbuttot  DOSS  NOT  AvFXOT  CLAIMS  80  imoertain  that 
they  cannot  be  proved  against  the  estate  of  the  baakrapt:  Dole  v.  ITarren,  62 
Am.  Dec.  640,  and  note  641. 

DisoHABOB  IN  Insolvbnot  OF  Makxr  OF  NoTx  disdutfges  the  debt  for 
which  the  note  was  given:  Dtpuy  v.  Swart,  20  Am.  Dec.  673. 

MsBoxs  OF  Gauss  of  Aoxion  m  JnDeMSNT:  See  note  to  Clark  ▼.  BowUmgp 
63  Am.  Dee.  300. 

WhBTHSB    JUDQIOENT    OSTADnED   AGAINST    BaNKKITFT    AFTSB    PsTITIOV 

and  before  discharge  ii  bacred,  see  note  to  dark  ▼.  Rowling,  53  Am.  Deou 
206-301. 
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Snobgbass  v.  Andrews. 

[30  MsKiMipn.  m,] 

Com  OF  BQvnr  has  Jubisbiction  of  Suit  bt  Cksditobs  of  Bbtati 
OF  DscBAflBD  Pebson  to  Set  aside  fraadalent  oonveyancee  and  other 
arraDgements  made  by  deceased  in  his  life-time,  by  which  his  property 
was  oolorably  placed  beyond  the  reach  of  an  execution  at  law.  The  ad- 
ministrator could  not  be  compelled  by  the  probate  conrt  to  indade  such 
property  in  his  inrentory. 

Amobibtbatob  cannot  MAnfTAiB  Strrr  to  Sbt  asidb  Fbaudulbnt  Con* 
TXTANOBS  by  deceased,  as  snch  oonveyance  is  good  as  between  the 
parties,  and  an  action  to  set  aside  the  oonveyance  would  have  to  be 
brought  by  creditors  of  the  deceased. 

Sill  in  Equity  bt  Cbxditobs  of  Estatb  of  DsoBAaxD  Psbson,  to  set 
adde  frandalant  oaaveyvkae  by  deceased,  is  not  such  an  action  as  is  pro- 
hibited by  the  statute  against  commencing  suit  against  administrator  of 
deceased  person  whose  estate  is  insolvent,  as  snch  suit  would  result  bene- 
ficially to  the  estate  without  charging  it  with  any  costs. 

OBjBcnoN  bt  Dbmubbeb  that  Bill  in  Equity  n  Multifabioub,  as  in- 
cluding several  parties  as  defendants  who  have  no  interest  in  the  suit,  is 
not  good  in  a  suit  by  creditors  against  estate  of  deceased  person  to  set 
aside  fvaudulent  conveyances,  where  the  bill  alleges  that  the  parties  were 
connected  with  the  fraudulent  transactions. 

Whdt  Cbxpitob  has  Established  his  Debt  by  Judgment  at  Law,  in 
snch  a  mode  as  to  show  that  it  is  an  ascertained  and  fixed  debt,  and  the 
property  of  the  debtor  has  been  placed  in  so  peculiar  a  condition,  by 
fraudulent  conveyanoe  or  otherwise,  or  is  of  such  a  nature  that  it  cannot 
be  subjected  to  an  execution  at  law,  then  relief  may  be  had  by  the  cred- 
itor in  ft  court  of  chancery. 

Ir  JUDOMKNT  HAS  BEEN  OBTAINED  BY  GbBDITOB  AGAINST  AdMINISTRATBIX 

of  his  debtor,  and  execution  issued  and  returned  nulla  bona,  he  may  go 
into  equity  to  remove  obstructions  to  the  enforcement  of  his  judgment 
by  setting  aside  fraudulent  conveyances  of  the  debtor. 

Whbee  Creditor  Pbogeeds  in  Equity  to  Set  aside  Fraudulent  Con- 
YEYANCBS  of  both  personal  and  real  property,  in  order  that  it  may  be 
rsachod  by  ezeention  at  law,  he  is  not  compelled  to  confine  his  suit  to  the 
psrsonal  property,  and  exhaust  it  first,  but  may  proceed  against  both  by 
the  same  suit. 

To  CoNflrnruTB  Advzbse  Possession,  it  is  necessary  that  party  should 
daim  property  as  his  own. 

Bill  in  equity,  by  deditors  of  estate  of  deceased  pereon  to  set 
aside  fiandnlent  conveyances  of  property  by  deoeaaed,  in  order 
to  subject  property  to  ezecotion  at  law.  The  facts  alleged  in  the 
bill  are,  thai  William  J.  Briscoe,  James  Andrews,  and  William 
8.  Bcott  were  the  owners  of  a  judgment  of  twenty-sevei^  thou- 
sand one  hundred  and  sixty-five  dollars,  against  MaEgaret  Snod- 
giass,  administratrix  of  John  Snodgiaas,  and  B.  P.  Jones,  ad- 
Sttnistntor  of  George  Leig^ton  and  William  Briscoe;  that  John 
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Snodgrass  made  conveyances  of  property  in  secret  tmst,  wiih 
intent  to  hinder,  delay,  and  defraud  his  creditors;  that  he  also 
purchased  property,  and  fraudulently  took  the  conveyance  in 
the  name  of  one  Richard  Edwards;  that  he  also  bought  property 
from  his  wife's  father,  and  had  the  conveyance  made  in  trust  to 
his  wife,  purporting  to  come  as  a  gift  from  her  father,  with  the 
same  fraudulent  intent.  The  bill  also  alleges  the  death  of  John 
Snodgrass,  and  makes  his  administratrix  and  the  several  parties 
to  the  fraudulent  transfers  of  property  defendants  to  the  suit. 
A  demurrer  was  filed  to  the  bill  and  overruled,  and  the  defend- 
ants appealed.  The  opinion  of  the  court  states  the  questions 
raised  by  the  demurrer. 

W.  O.  and  A.  K.  Smedes^  and  J<^n  B.  Cdeman^  tot  the  appel« 
lants. 

T.  J.  and  F.  A.  B.  Whart(m,  and  A.  BunoeU  and  T.  A.  Mar- 
•  «/^,  for  the  appellees. 

By  Court,  Handt,  J.  This  was  a  bill  filed  in  the  superior 
court  of  chancery  by  the  appellees,  the  proprietors  of  a  judgment 
at  law,  rendered  in  February,  1852,  against  the  administratrix 
of  John  Snodgrass,  deceased,  and  which  remains  unsatisfied. 
The  object  of  the  bill  is  to  set  aside  several  fraudulent  convey- 
ances and  arrangements  made  by  John  Snodgrass,  in  his  life- 
time, and  continued  by  his  administratrix,  in  combination  with 
several  other  parties,  by  means  of  which  his  personal  and  real 
estate  is  colorably  placed  beyond  the  reach  of  execution  at  law, 
or  in  such  a  condition  as  to  render  the  enforcement  of  the  judg- 
ment embarrassed  and  uncertain,  and  also  to  bring  into  the 
estate,  for  the  payment  of  its  debts,  certain  assets,  which  are  now 
fraudulently  covered  up  and  placed  beyond  the  power  of  being 
subjected  to  the  judgment  at  law.  The  administratrix  and  the 
heirs  of  John  Snodgrass  are  made  parties  (the  alleged  fraudu- 
lent conveyances  embracing  both  personal  and  real  estate) ,  also 
the  several  persons  implicated  in  the  alleged  fraudulent  arrange- 
ments. 

The  defendants  demurred  to  the  bill,  which  being  overruled, 
the  case  is  thereupon  brought  here  by  appeal,  and  we  are  to  con- 
sider the  propriety  of  the  grounds  of  demurrer. 

The  first  ground  of  demurrer  is,  that  the  probate  court  was 
the  proper  tribunal  to  grant  the  relief  sought,  or  such  relief  as 
could  properly  have  been  granted,  and  therefore  that  a  court  of 
equity  had  not  jurisdiction. 

In  support  of  this  view^  it  is  said  that  the  estate  of  John 
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Snodgrass  being  in  the  course  of  administration  in  the  probate 
court,  it  was  within  the  power  of  that  court  to  compel  the  admin- 
iBtratrix  to  alter  and  enlarge  the  inventory  of  property  of  the 
estate,  by  including  in  it  the  properly  embraced  in  the  alleged 
fraudulent  conyeyances,  and  that  the  complainants,  as  creditors 
of  the  estate,  would  haye  had  the  full  benefit  of  the  property  and 
assets  of  the  estate,  through  the  medium  of  the  tribunal  to  which 
its  administration  was  properly  and  exdusiyely  committed  by 
law.    But  we  do  not  consider  this  position  at  all  tenable. 

We  do  not  doubt  but  that  there  may  be  cases  in  which  an 
administrator  maybe  required  to  embrace  in  his  inyentory  prop- 
erty of  the  estate  not  already  contained  in  it.  This,  howerer, 
would  scarcely  be  done,  unless  it  were  clearly  shown  that  the 
property  belonged  to  the  estate,  and  that  it  was  omitted  through 
the  negligence  or  fraud  of  the  administrator,  without  any  ad- 
Terse  claim  set  up  to  it  by  other  persons,  or  without  circum- 
stances showing  that  the  title  of  the  intestate  had  been  divested. 
And  probably  he  might  be  required  to  inyentory  the  property  in 
all  cases  in  which  he  would  be  held  accountable  for  it  as  assets 
of  the  estate  on  his  final  settlement,  but  in  no  other  cases.  For 
otherwise  he  might  be  compelled  to  subject  himself  to  a  prima 
facie  liability  for  the  property,  by  including  it  in  his  inyentory, 
when  it  might  not  really  be  the  property  of  the  estate — a  posi- 
tion of  hazard  and  responsibility,  which  it  would  be  unjust  to 
coerce  him  to  assume. 

But  if  the  administrator  could  be  compelled  to  include  in  his 
inventory  property  situated  as  that  in  this  case  is  alleged  to  be, 
it  would  still  be  unavailable  in  the  payment  of  the  debts  against 
the  estate.  The  administrator  could  not  impeach  the  validity  of 
the  conveyances  by  which  the  property  was  fraudulently  con- 
veyed by  the  intestate  to  the  parties  holding  it,  because  such 
conveyances,  though  void  as  to  creditors,  are  valid  between  the 
parties  to  them  and  their  representatives.  He  could  never  main- 
tain a  suit  to  set  aside  such  fraudulent  conveyances,  or  to  re- 
cover the  proi)erty  on  the  ground  of  the  fraud  therein,  and  of 
course  could  never,  by  his  own  action,  bring  the  property  into 
the  estate  for  the  benefit  of  its  creditors:  Ellis  v.  McBride,  27 
Miss.  166.  It  was  therefore  necessary  that  the  creditors  should 
proceed  by  bill  in  chancery  to  set  aside  the  alleged  fraudulent 
conveyances,  and  thereby  remove  the  obstructions  to  the  en- 
forcement of  their  execution. 

There  is  no  force  in  the  objection  that  the  bill  could  not  be 
filed  because  the  estate  was  insolvent,  for  it  does  not  appear 
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that  it  has  been  declared  insolyent;  and  if  sueh  had  been  the 
case,  the  prohibition  of  the  statute  against  commencing  any 
suit  against  an  administrator  after  the  estate  shall  be  repre- 
sented insolvent  does  not  apply  to  a  suit  like  the  present,  the 
object  of  which  is  to  benefit  the  estate  by  subjecting  to  the 
payment  of  the  debts  property  which  would  otherwise  be  lost. 
The  effect  of  it  is  therefore  beneficial  to  the  estate,  without 
charging  it  with  the  burden  of  costs,  which  it  was  the  chief  ob* 
ject  of  this  provision  of  the  statute  to  prevent. 

The  second  ground  of  demurrer  is,  that  the  bill  is  multifari- 
ous, including  several  parties  as  defendants  who  have  no  inter- 
est in  the  suit,  and  against  whom  no  relief  is  prayed,  seeking 
to  reach  both  the  real  and  personal  estate  of  the  intestate,  the 
heirs  and  administrator  of  Edwards,  and  to  adjust  the  partner- 
ship of  Edwards  and  Snodgrass;  also  a  discovery  and  account 
from  the  heirs  of  James  Snodgrass,  the  original  pretended  pur- 
chaser. 

All  these  parties  are  alleged  to  have  been  connected  with  the 
fraudulent  transactions;  and  the  accounts  prayed  and  interests 
sought  to  be  adjusted  appear  to  be  necessary  in  order  to  ascer- 
tain the  condition  of  the  estate  of  John  Snodgrass,  and  what 
property  or  assets  will  be  subject  to  the  claim  of  the  complain- 
ants. The  object  of  the  bill  is  to  set  aside  fraudulent  convey- 
ances, and,  in  some  instances,  to  ascertain  the  rights  of  the 
intestate  connected  with  these  transactions,  with  a  view  to  re- 
move impediments  in  the  way  of  the  execution  of  the  complain- 
ant's judgment;  and  we  think  it  was  proper  to  include  all  the 
parties  connected  with  these  transactions  in  the  same  bill.  It 
prevents  multiplicity  of  suits  and  tends  to  save  expense,  and 
falls  within  the  rule  recognized  in  BuUer  v.  Spann,  27  Miss. 
234. 

The  next  ground  of  demurrer  is,  that  the  bill  cannot  be 
maintained  to  set  aside  the  conveyances  as  to  the  real  estate, 
because  the  judgment,  being  against  the  administratrix,  was  not 
a  lien  upon  the  land,  and  because  a  bill  to  set  aside  a  fraudu- 
lent conveyance  will  not  lie  where  there  is  no  lien. 

The  general  rule  is  certainly  well  established,  that  "  in  order 
to  obtain  relief  by  bill  in  equity  to  assist  the  execution  of  a 
judgment  at  law,  the  creditor  must  show  that  he  has  proceeded 
at  law  to  the  extent  necessary  to  give  him  a  complete  title.  If 
he  seeks  aid  as  to  real  estate,  he  must  show  a  judgment  creat* 
ing  a  lien  upon  such  estate;  and  if  he  seeks  aid  in  respect  to 
personal  estate,  he  must  show  an  execution  giving  him  a  legal 
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piefeienoe  or  lien  upon  the  chattels:"  Brinherlwff  ▼.  Broum^  4 
Johns.  Ch.  677.  Under  our  laws,  a  judgment  which  operates 
ss  a  lien  upon  the  property  sought  to  be  chaxged  would  be 
sufficient. 

This  is  the  rule  applicable  to  cases  where  property  legally 
liable  to  execution  has  been  fraudulently  conyeyed  or  incum- 
bered, whereby  the  operation  of  the  legal  lien  is  obstructed,  or 
its  full  enjoyment  by  sale  of  the  property  is  prevented,  and 
where,  after  the  obstruction  is  removed  by  a  court  of  chancery, 
the  execution  may  be  levied. 

But  the  rule  is  equally  well  settled,  that  where  the  transaction 
bas  assumed  such  a  form,  or  the  property  has  been  placed  in  so 
peculiar  a  condition,  or  is  of  such  a  nature  that  it  could  not  be 
subjected  to  an  execution  at  law,  relief  may  be  had  in  a  court 
of  equiiy;  and  in  such  a  case,  it  is  sufficient  if  the  creditor  has 
established  his  debt  by  judgment  at  law,  in  such  mode  as  to 
show  that  it  is  an  ascertained  and  fixed  debt,  and  entitled  to 
payment  and  satisfaction  out  of  the  property  of  the  debtor  liable 
to  its  payment  uuder  the  laws  of  the  land:  O'Brien  y.  CouUer, 
2  Blackf .  423;  McDermvU  v.  Strang,  4  Johns.  Ch.  G87.  And  in 
the  case  of  Eussell  y.  Clark,  7  Crancb,  89,  it  is  held  by  Marshall, 
C.  J.,  that  "  if  a  claim  is  to  be  satisfied  out  of  a  fund  which  is 
accessible  only  by  the  aid  of  a  court  of  chancery,  application 
may  be  made  in  the  first  instance  to  that  court  which  wiil  not 
require  that  the  claim  should  be  first  established  in  a  court  of 
law."  But  this  rule  would  probably  be  applicable  only  to  a  case 
where  the  debt,  from  peculiar  circumstances,  could  not  be  estab- 
lished at  law;  for  the  general  rule  is,  that  the  creditor  will  not  be 
allowed  to  call  in  question  the  fraudulent  transactions  of  the 
debtor  until  he  has  established  his  claim  against  him;  for  other- 
wise it  might  involve  him  in  an  oppressive  litigation,  in  defense 
of  his  property,  at  the  instance  of  a  party  who  in  the  end  might 
be  found  to  have  no  valid  debt  against  him. 

If  the  creditor  has  established  his  claim  by  judgment,  and 
exhausted  all  the  means  in  his  power  at  law  to  obtain  satisfac- 
tion of  his  debt  without  success,  he  is  entitled  to  the  aid  of  a 
court  of  equity,  according  to  the  circumstances  of  the  case,  in 
such  mode  as  will  enable  him  to  enjoy  his  just  legal  right:  Mc- 
DermuU  v.  Strong,  supra;  Brinkerhoff  v.  Brown,  supra;  Botsford 
V.  Beers,  11  Conn.  369;  Weed  v.  Pierce,  9  Cow.  722.  He  is  eoti- 
tled  by  our  laws,  not  only  to  levy  his  execution  of  [on]  the  personal 
estate  of  the  intestate,  if  a  sufficiency  thereof  be  found  to  satisfy 
it,  but  also  through  the  medium  of  the  probate  court,  to  have  the 
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real  estate  sold  for  the  payment  of  it  if  necessary.  The  real 
estate  conreyed  by  the  intestate  in  fraud  of  the  rights  of  cred* 
itors  is  as  maoh  subject  to  the  payment  of  their  debts  as  the 
personalty  so  conyeyed;  and  the  creditor  should  be  as  much 
entitled  to  haye  obstructions  remoyed  which  interfere  with  hia 
sabjecting  the  former  as  the  latter  species  of  property  to  the 
payment  of  his  debt. 

In  this  case,  the  creditor  has  done  all  that  he  could  do  at  law,  by 
obtaining  his  judgment  against  the  administratrix  of  his  debtor, 
and  haying  an  execution  issued  which  was  returned  nuUa  bona. 
In  proceeding  to  remoye  obstructions  to  the  enforcement  of  hia 
judgment,  and  in  subjecting  the  property  alleged  to  be  fraudu-^ 
lently  conyeyed,  he  has  the  right  to  subject  all  the  property 
thus  situated;  for  if  fraudulently  conyeyed,  it  is  all  equally  lia- 
ble to  the  payment  of  his  debt,  though  it  must  be  reached  in 
different  modes.  Nor  is  he  to  be  restricted  to  the  personalty, 
for  that  may  proye  to  be  insufficient  or  unayailable,  and  in  that 
eyent  he  would  be  driyen  to  a  new  proceeding  against  the  real 
estate,  which  by  lapse  of  time  might  be  doubtful  and  perhaps 
unayailing.  If  the  pi*operty  has  been  conyeyed  by  the  debtor 
in  fraud  of  his  rights,  he  has  the  right  in  one  and  the  same 
suit  to  haye  all  the  impediments  remoyed  which  interfere  with 
the  whole  property  being  rendered  subject  to  the  payment  of 
his  debt,  and  it  is  no  objection  to  the  proceeding  that  it  may 
not  require  all  the  property  to  satisfy  his  claim.  We  think, 
therefore,  that  this  ground  of  demurrer  was  not  well  taken. 

The  last  ground  of  demurrer  is,  that  the  statute  of  limitations 
is  a  bar  to  the  relief  sought  as  to  the  persdnalty,  as  the  bill 
alleges  that  John  Snodgrass,  jun.,  purchased  the  property  in 
December,  1849,  since  which  time  he  has  been  in  possession  of 
it,  claiming  it  as  his  own. 

This  position  does  not  appear  to  be  sustained  by  the  allegjGk- 
tions  of  the  bill,  which  are,  in  substance,  that  John  Snodgrass, 
jun.,  pretended  to  purchase  a  portion  of  the  property  at  the 
sale  in  December,  1849,  and  that  the  title  was  conyeyed  to  him, 
'*  the  property  then  going,  or  rather  remaining  in  the  posses- 
sion of  the  said  Margaret  (the  administratrix),  as  the  head  of 
the  family."  This  ayerment  would  not  show  an  adyerse  pos- 
sesion in  John  Snodgrass,  jun.,  under  claim  of  title,  for  the 
substance  of  it  is  that  the  purchase  by  him  was  pretended,  and 
that  the  property  continued  in  the  possession  of  the  administra- 
trix; so  that  it  neither  appears  that  he  had  possession  of  it  nor 
claimed  it  as  his  own.    In  order  to  constitute  adyerse  posseB- 
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Bion,  as  creating  a  bar  to  a  reooyeiy  against  iiim  under  the  siaU 
nte  of  limitationB,  it  was  necessary  that  he  should  have  claimed 
the  property  as  his  own,  and  that  he  should  haTC  had  possession 
adreise  to  that  of  the  administratrix  of  his  father.  Her  posses- 
sion must  be  considered  as  a  lawful  possession,  held  by  her  as 
adndnistratrix  for  the  use  of  the  estate,  if  the  property  belonged 
in  law  to  the  estate,  as  is  alleged  in  the  bill,  and  could  not  with 
any  propriety  be  said  to  be  the  possession  of  John  Snodgrass,  jun. 
Upon  the  whole,  we  think  that  the  demurrer  was  properly 
oyerruled.  The  decree  is  therefore  affirmed  and  the  cause  re- 
manded, and  the  appellants  required  to  answer  the  bill  within 
Billy  days. 

AnifDna!rRA.TOB  cannot  Impnagh  Fbaudulbnt  Oontbtanob  of  Intm- 
TATi:  Chateau  t.  Jones^  60  Am.  Bee.  460;  even  if  he  is  creditor  of  intestate, 
CcUmme  ▼.  Causty^  42  Id.  168,  Administrator  cannot  impeach  the  deed  of 
bis  intestate  as  frandnlent  against  creditors,  althongb  there  be  no  other  fond 
from  which  their  debts  can  be  paid:  Martin  v.  Martin^  18  Id.  675;  Peiufee  t. 
Barney,  6  Id.  743.  As  to  when  administrator  can  impeach  frandnlent  con- 
Teyance  of  intestate  generally,  see  note  to  Siekman  ▼.  Lapdey,  15  Id.  600» 
and  note  to  JenkiM  v.  Glementa,  14  Id.  703;  also  note  to  Ewing  v.  HandUiff^ 
Id.  157;  but  see,  against  the  proposition  that  administrator  cannot  impeach 
fnndnlent  conveyance  of  deceased,  Stewart  v.  Kearney,  31  Id.  482;  adminis- 
trator may  maintain  action  to  recover  goods  fraadnlently  conveyed  by 
deceased,  if  necenary  to  pay  debts:  Babcock  v.  Booth,  38  Id.  578,  and  note. 

Crxditob  must  Ebtabush  his  Djbbt  bt  Judombnt  and  exeontion  re- 
tamed  nuUa  bona,  in  order  to  entitle  him  to  set  aside  fraudulent  conveyance 
by  debtor:  Meux  v.  Anthony,  52  Am.  Dec.  274,  and  note  282;  Donaldeon  v. 
Bank  of  Cape  Fear,  18  Id.  577;  Alkn  v.  Ccmp,  15  Id.  109;  Chamberlayne 
T.  Tempie,  14  Id.  786;  8eoU  v.  McMUUn,  13  Id.  239;  OUpin  v.  Davis,  5  Id. 
822.  To  constitnte  adverse  poeseasion,  it  is  necessary  for  person  to  enter  and 
take  possession  of  land  as  his  own:  French  v.  Pearee,  21  Id.  680;  Jackeon  v. 
JokMon,  15  Id.  433;  Bryan  v.  AtwUer,  5  Id.  136,  and  note. 

Thx  principal  oasb  is  oitbd  to  the  point  that  "  creditor  need  only  pro- 
ceed at  law  to  the  extent  necesaaiy  to  give  him  complete  title,  and  that  a 
judgment  which  acts  as  a  lien  upon  the  property  songht  to  be  charged  wonld 
be  ndSdent  **  to  entitle  him  to  assistance  of  court  of  chancery  to  recover 
proparfy  fraadnlently  oonv^ed  by  debtor,  in  Vaemr  v.  Hendereon^  40  Missi 
621. 


Jones  v.  Statb. 

(80  MlMlMlPW,  068.] 

PbMBnoN  or  Gooini  Riosntlt  Stolbn  will  create  a  pfwnmption  that  snob 
poMCBSor  is  a  thief;  but  such  presumption  may  be  oreroome  by  eizonm- 
stances  tending  to  show  an  innocent  possession. 

Una  PossBSSON  op  Stolen  Goodb  is  not  SnvpioiXMT  to  Jusnvr  Con* 
YionoN  of  the  possesaor,  when  it  is  shown  that  he  did  not  make  aay 
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ftttempt  at  oonoealmeiit,  bat  openly  exposed  tlie  goods  tmder  dream- 
stances  which  might  lead  to  their  discovery  by  the  owner. 
Where  Reasonable  Account  is  Given  of  Innocent  Possession  of  Goods 
recently  stolen,  it  is  incumbent  on  the  prosecation  to  show  tliftt  aneh 
account  is  false. 

Indictment  for  larceny  in  the  stealing  of  a  knife.  The  opinion 
sets  out  the  facts. 

Freeman  and  Dixon,  for  the  plaintiff  in  eixor. 

D.  G.  Olenn,  attomey  general,  for  the  state. 

By  Court,  Handy,  J.  The  plaintiff  in  eixor  was  indicted  and 
convicted  of  larceny  in  the  court  b^low.  A  motion  for  a  new 
trial  was  m|ide,  on  the  ground  that  the  verdict  was  contrary  to 
the  evidence,  which  being  overruled,  the  case  is  brought  here; 
and  the  only  matter  for  consideration  is,  whether  the  evidence 
was  sufficient  to  support  the  verdict. 

Several  witnesses  were  examined  in  behalf  of  the  state,  but 
the  material  facts  proved  were,  that  the  knife  stolen  was  the 
property  of  one  Bartle,  who  loaned  it  to  one  Winningham,  who 
placed  it  under  the  counter  in  a  store,  and  in  a  few  days  there- 
after went  to  an  adjacent  county,  and  when  he  returned  the 
knife  was  gone;  that  it  was  about  three  weeks  from  the  time  it 
was  loaned  before  it  was  found.  When  it  was  found  it  was  in 
Jones's  possession,  in  his  room,  lying  openly  on  the  bed,  the 
room  being  frequently  visited  by  persons  of  the  village;  that 
Jones  made  no  attempt  to  conceal  it,  and  was  not  at  all  discon* 
certed  when  the  witness  took  up  the  knife;  and  he  said  that  he 
had  got  it  in  North  Alabama.  Another  witness  stated  that  he 
found  the  knife  in  Jones's  box,  who  showed  the  box  willingly, 
and  invited  the  witness  to  examine  what  he  had  in  it.  The  arti- 
cles in  it  were  exposed  willingly  to  persons  interested  in  mak- 
ing the  examination;  and  the  room  in  which  the  knife  lay  openly 
exposed  was  near  to  the  store  where  it  had  been  deposited,  and 
only  about  seventy  yards  from  the  place  where  Bartle  and  Win 
ningham  resided. 

Upon  this  evidence,  we  do  not  think  that  the  mere  possession 
of  the  article  by  the  accused  was  sufficient  to  justify  his  con- 
viction. It  is  true  that  the  possession  of  goods  recently  stolen 
will  create  a  presumption  that  such  possessor  is  the  thief.  Yet 
this  is  a  mere  presumption,  and  the  real  state  of  the  case  may  be 
entirely  different,  and  yet  the  party  be  unable  to  show  his  inno- 
cence by  any  positive  testimony.  It  is  held  that  the  person  in 
whose  possession  the  stolen  goods  are  found  must  account  for 
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hifi  possession;  yet,  as  from  the  nature  of  the  goods  and  the 
circumstances  of  the  case  this  cannot  always  be  done  by  legal 
evidence,  it  is  held  to  be  a  matter  of  no  little  weight  that  the 
conduct  of  the  accused  is  consistent  with  the  account  given  by 
him  of  the  manner  in  which  the  goods  came  to  his  possession. 
Roscoe's  Crim.  Et.  20;  2  East  P.  C.  665.  As  where  he  makes  no 
attempt  to  conceal  them,  and,  on  the  contrary,  openly  exposes 
them,  where  they  an  subject  to  apprebeDsion  by  tbe  owner  or 
others  interested  in  them.  These  are  circumstances  tending 
strongly  to  destroy  the  presumption  arising  from  recent  posses- 
sion; and  they  fuUy  appear  in  the  conduct  of  the  accused  in 
this  case. 

It  is  also  held  that  where  a  man  in  whose  possession  stolen 
property  is  found  gives  a  reasonable  account  of  how  he  came  by 
it,  it  is  incumbent  on  the  prosecutor  to  show  that  the  account 
19  false;  but  if  the  account  given  by  him  be  unreasonable  or 
improbable  on  its  face,  the  oitun  of  proving  its  truth  lies  on  him: 
Begina  y.  Crowhurd,  1  Oar.  &  Eir.  870;  S.  C,  47  Bug.  Com.  L. 
370.  The  reasonableness  of  his  account  must  necessarily  depend 
in  a  great  measure  upon  his  deportment  in  relation  to  the  article 
found  in  his  possession,  and  upon  the  time  and  circumstances  un- 
der which  it  is  found.  If  the  artide  be  small,  and  such  as  is  easily 
and  quickly  transmissible  from  one  person  to  another,  and  when 
it  is  found  in  the  possession  of  the  accused  it  is  openly  exposed 
where  the  owner  may  readily  find  it  and  will  probably  discover 
it,  and  he  makes  no  effort  to  conceal  it,  but  gives  an  account  of 
his  possession,  which  is  probable  from  the  nature  of  the  article, 
these  circumstances  would  be  sufficient  to  destroy  the  presump- 
tion arising  from  mere  possession,  and  to  raise  the  presumption 
of  innocence.  These  circumstances  are  shown  to  haTe  existed 
in  this  case,  and  accordingly  we  are  of  opinion  that  the  evidence 
was  not  sufficient  to  justify  the  verdict. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 


EviDKirCB  THAT  StOLBIT  PBOPISnr  WAS  FOUITD  CrPOH  DsnUTDAlIT  it  mh 

vays  admianble  in  prowcQtioai  for  laroeny.  But  the  stcength  of  the  pre- 
■nmption  which  it  raiaet  ageiiist  him  depends  npon  ail  the  circnnutancea 
tarrounding  the  tiansaotion:  ^ngl^man  ▼.  StcUe,  62  Am.  Dec.  494. 

Defendant*!  poeooaeion  of  stolen  goods  some  time  after  tbe  theft  is  compe- 
tent evidence,  in  connection  with  other  sufficient  evidence,  of  his  gnilt  of  the 
theft,  but  is  of  far  leas  weight  than  powwiion  recently  alter  the  larceny: 
(hmmcmufeaWk  v.  Mcmtgomary,  45  Am.  Dec  227;  posncaaioii  of  stolen  goods 
^  prima /ode  evidence  that  the  posseasor  ia  a  thief,  and  throws  on  him  the 
iMoessity  of  accoanting  for  his  possossion;  SiaU  v.  WettoUf  25  Id.  46. 
Am.  Die.  Vol..  uav— 12 
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McQueen  v.  Chouteau's  Heib& 

[90  IfXMOUXi,  923.1 

Wbebm  Bill  la  Filed  fob  Srsoino  Pkriormanob  o^  Ck>iiTBAOT  for  tho 
▼eymoe  of  landa,  the  court  is  not  wammted  in  making  an  order  requiring 
the  defendants  before  the  oonrt  to  defend  for  aU  the  defendants  in  tha 


Amwm,  XT  BisPOiraTvii  to  Bill»  was  Takbn  vor  True,  under  the  ohanoety 
praotioe  prevailing  before  the  practice  act  went  into  e£foct»  if  no  replioa- 
tion  thereto  was  filed. 

TiMAKT  Who  Disolaims  his  Landlord's  Titlb  akd  Asserts  Title  nr  Him- 
self, in  an  action  at  law  cannot^  when  defeated  in  that  action,  afterwards 
obtain  in  a  coart  of  equity  compensation  for  his  improvements. 

OOMTRAOT  TO  CONTET  TO  OVB  PERSON  OnE  OF  FoUR  PiBOES  OF  LaND,  tO  ba 

seleoted  by  him,  cannot  be  assigned  to  another  person  so  as  to  entitle  the 
latter  to  make  a  selection. 
Court  of  Bquitt  will  not  Ordinarily  Degree  Coicpensation  in  Damaqes 
to  a  party  who,  when  he  files  his  bill  for  specific  performance  of  a  con- 
tract for  the  conyeyance  of  land,  knows  that  the  contract  cannot  be 
specifically  performed  or  decreed,  bnt  will,  in  such  case,  leave  him  to  his 
action  at  law  for  a  breach  of  the  contracts 

Bill  in  equity,  filed  by  McQueen  against  the  heirs  of  Auguste 
Chouteau,  for  the  specific  performance  of  a  contract  to  convey 
a  quarter-section  of  land.  On  the  tweniy-fifth  of  June,  1829, 
the  administratrix  of  Ohouteau  leased  to  John  J.  GMmes,  for 
one  year,  a  league  square  of  land,  granted  to  Ohouteau  by  the 
Spanish  goyemment,  but  then  unconfirmed.  On  the  same  day 
the  heirs  of  Ohouteau  entered  into  an  agreement  under  seal  with 
Grimes,  by  which,  after  reciting  the  lease  from  the  administra- 
trix, it  was  stipulated  that  if  the  title  of  said  heirs  should  be 
confirmed  by  the  United  States  they  would  make  to  Grimes  a 
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good  title  to  one  of  the  quarter-sections  to  be  selected  by  him, 
he  paying  therefor  at  the  rate  of  three  dollars  per  acre,  "  one 
half  in  cash  at  the  delivery  of  the  deed,  and  the  other  half  twelve 
months  afterwards/'  If  the  claim  of  the  heirs  should  not  be 
confirmed,  but  they  should  be  entitled  to  a  pre-emption  right  on 
account  of  the  improvements  made  and  to  be  made  apon  the 
land,  then  they  covenanted  to  convey  to  Grimes  one  fourth  of 
the  land  to  which  they  should  thus  become  entitled,  at  the  same 
rate  and  upon  the  same  conditions  that  they  themselves  should 
obtain  it.  Grimes,  on  his  part,  covenanted  to  clear,  improve, 
and  cultivate  enough  of  each  of  the  four  quarter-sections  to 
entitle  the  heirs  to  a  pre-emption  right  to  all  of  them,  in  case 
their  claim  should  not  be  confirmed.  He  covenanted  not  to  cut 
any  timber,  except  such  as  he  might  want  for  improvements 
and  the  support  of  his  farm.  If  the  heirs  should  fail  to  make  a 
good  title  to  Grimes,  upon  the  tender  of  the  money,  then 
they  covenanted  to  pay  him  for  his  improvements.  Under 
this  lease  and  agreement,  Grrimes  entered  into  possession  of 
the  land  and  made  improvements.  In  1832  he  sold  his 
improvements  to  McQueen,  the  complainant,  and  assigned  to 
him  all  his  interest  in  the  agreement.  McQueen  entered  into 
possession  and  made  further  improvements.  The  grant  was 
subsequently  confirmed  to  the  heirs  of  Chouteau.  Partition  was 
made  among  them,  and  the  legal  title  to  the  entire  tract  vested 
in  Thomas  F.  Smith,  one  of  the  defendants,  for  the  benefit  of 
all  the  heirs.  The  bill  alleged  that  Grimes  and  the  complainant 
had  kept  all  the  covenants  in  the  agreement  on  their  part;  that 
Smith  had  told  the  complainant  that  he  was  willing  to  c6mply 
with  the  agreement,  by  conveying  one  of  the  quarter-sections, 
and  that  he  had  a  power  of  attorney  from  the  other  heirs  to  do 
so;  that  complainant  informed  Smith  that  he  was  ready  to  per- 
form on  his  part,  but  Smith  did  not  offer  to  make  the  deed,  nor 
exhibit  his  power  to  do  so.  The  complainant,  in  his  bill,  made 
selection  of  a  particular  quarter-section,  and  prayed  a  decree  for 
a  specific  performance,  if  it  should  be  found  that  the  defendants 
could  make  a  good  title;  and  if  not,  he  prayed  for  a  decree  for 
the  value  of  his  improvements.  The  defendants  answered,  ad- 
mitting the  agreement,  but  denying  the  complainant's  compU- 
anoe  vrith  his  part  of  it.  They  charged  that  he  had  qommitted 
waste;  that  Smith  had  offered  to  convey  to  him  a  quarter-section 
if  he  would  pay  down  half  the  consideration  money,  but  that  he 
had  neglected  to  do  so;  and  that  instead  of  complying  with  the 
agreement,  the  complainant  had  claimed  title  in  himself  to  the 
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whole  of  the  land,  under  a  pvetended  and  fraudulent  pxe-emp- 
tion  rig^ht,  and  in  an  action  of  ejectment,  brought  by  Smith,  bad 
flet  up  this  fraudulent  title  as  a  bar.  They  also  averred  thai 
tiiero  were  other  heirs  of  Ohouieau,  who  had  not  been  made 
parties  to  the  suit.  Bubsequentlj,  upon  petitions  filed  by  the 
complainant  setting  forth  that  the  parties  defendant  had  become 
00  numerous  as  to  render  it  difficult,  if  not  impossible,  to  bring 
them  all  before  the  court,  an  order  was  made  directing  the 
defendants  already  before  the  court  to  defend  for  the  others. 
On  the  hearing,  the  complainant  read  in  evidence  the  lease,  the 
agreement,  and  the  assignment  thereof  by  Grimes  to  him,  and 
then  proved  the  value  of  his  improvements.  It  was  admitted  that 
Ibef ore  the  filing  of  the  bill  the  defendants  had  conveyed  away 
the  land,  so  that  it  was  no  longer  in  their  power  to  make  a  good 
iitle  to  any  part  of  it.  The  defendants  gave  evidence  tending 
io  show  that  the  complainant  had  never  made  a  tender  of  any 
portion  of  the  purchase  money.  There  was  evidence  tending  to 
diow  tiiat  the  complainant  had  committed  waste  upon  the  land, 
and  also  evidence  tending  to  show  the  contraiy.  The  defendants 
read  in  evidence  the  record  of  an  ejectment. suit  brought  by 
'Smith  against  the  complainant  for  the  four  quarter-sections,  in 
which  he  had  filed  a  plea  of  not  guilty,  and  in  which  there  was 
judgment  for  the  plaintiff.  The  court  declared  that  the  contract 
was  ansignable  in  equity,  and  that  no  tender  was  necessary  if 
ihe  defendants  had  shown  a  determination  not  to  perform  the 
oontraot,  or  had  deprived  themselves  of  the  power  of  performing 
it.  A  decree  was  made  in  favor  of  the  complainant  for  the 
fulne  of  his  improvements,  and  the  defendants  appealed. 

Olover  and  Richardson,  and  O.  Porter,  for  the  apx)ellant8. 

Broadhead,  for  the  respondent 

By  Oourt,  Soott,  J.  The  irregularities  committed  in  the 
progress  of  this  suit  are  such  as  cannot  be  sustained.  When  a 
bill  is  filed  for  a  specific  performance  of  a  contract  for  the  con- 
veyance of  lands,  we  are  not  aware  of  any  principle  of  the  law 
governing  courts  of  equity,  which  watrants  the  order  that  was 
made  on  the  application  of  the  complainant,  that  the  defendants 
then  befoTO  the  court  should  answer  and  defend  for  all  the  de- 
'fendanis  in  the  cause.  In  some  cases,  as  in  the  instance  of 
^sreditors  seeing  an  account  of  their  deceased  debtor's  estate 
f6r  the  payment  of  their  demands,  a  few  suing  on  behalf  of  the 
cMst  may  substantiate  the  suit,  and  the  other  creditors  may  oome 
in  under  ttie  decree.     So  a  bill  may  be  brought  by  a  lord  of 
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Um  manor  agamBt  some  of  the  tenants,  or  by  some  of  the  ten^ 
ants  agwnsft  the  lord,  upon  a  qtzestion  of  common,  or  by  a  pap- 
son  for  tithes  against  some  of  the  parishionsrs,  eft  by  some  of' 
the  parishonexB  agamst  the  parson,  to  establish  a  genend  modtuK 
1  Harr.  Ch.  77.  But  no  case  can  be  found  in  which  sudi  per- 
miBekm  wm  giren  in  a  salt  of  the  character  of  that  now  under 
oonsideration. 

This  was  a  suit  instituted  before  the  present  practice  act 
went  into  operation;  consequently,  it  was  subject  to  the  laws  in 
f Qroa  governing  chancery  practice  before  that  erent.  No  repli- 
cations were  filed  to  iiie  answers.  In  a  hearing  on  such  a  state 
of  pleadings,  the  answer  is  taken  for  true  if  responsire  to  tiie  bill. 

The  fact  is  set  up  in  the  answer  that  McQueen  disclaimed 
the  relation  of  tenant  or  purchaser  under  Chouteau's  heirs.  He 
withstood  an  action  of  ejectment  and  set  up  a  title  in  himself. 
This  does  not  consist  with  the  fact  that,  as  assignee  of  Gtrimes, 
he  made  the  improvements  for  which  he  claims  compensation. 
If  he  had  really  considered  himself  as  the  assignee  of  Grimes, 
and  claimed  as  such,  it  was  singular  that  he  should  defend  the 
ejectment.  Why  did  he  not  let  judgment  go  in  that  action,  and, 
enjoining  the  proceedings  on  it,  show  his  equitable  title  to  one 
of  the  tracts,  and  not  claim  all  four  of  them,  as  he  did?  But  it 
was  not  until  he  was  defeated  in  a  regular  action  at  law,  in  which 
he  asserted  a  right  adverse  to  Chouteau's  heirs,  that  he  thought 
about  the  contract  made  by  Grimes  with  the  defendants.  The 
fact  of  his  taking  an  assignment  avails  nothing  in  opposition  to 
such  conduct.  If  he  acted  in  bad  faith  towards  the  defendants, 
and  made  his  improvements  with  a  determination  to  hold  the 
land  in  despite  of  them,  he  cannot  now  complain  that  they  with- 
hold compensation  for  those  improvements. 

But  what  is  deemed  conclusive  in  bar  of  the  right  of  the 
complainant  is  the  consideration  that  the  contract  was  not 
assignable  in  the  way  in  which  it  was  affected.  Chouteau's  heirs 
stipulated  to  convey  one  of  the  four  quarter-sections,  at  the  choice 
of  Grimes.  Now,  the  right  of  choice  is  not  assignable.  It  is 
strictly  personal.  The  contract  that  the  heirs  would  convey  the 
quarter-section  selected  by  Grimes  is  different  from  one  to  con- 
vey the  quarter-section  made  choice  of  by  the  complainant. 
Grimes  and  McQueen  could  not  change  the  contract,  and  then 
insist  on  its  performance  by  parties  to  it  who  did  not  consent 
to  the  change.  The  defendants  have  a  right  to  say  this  is  not 
the  contract  into  which  we  entered.  If  Grimes  had  made  the 
improvements  on  the  four  quarter-sections,  which  would  have 
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entitled  Ohouteau's  heirs  to  a  right  of  pre-emptioii,  then  ho 
should  have  made  choice  of  one  of  them,  and  assigned  it  to 
McQueen.  But  by  the  case  as  made,  it  appears  that  the  right 
of  election  was  assigned  to  McQueen,  which  it  is  dear  could  not 
be  done. 

It  was  admitted  on  the  hearing  of  this  cause  that  before 
this  suit  was  brought  the  defendants  had  conveyed  away  the 
land  in  controversy.  They  had  offered  previously  to  convey  to 
McQueen,  on  his  compliance  with  the  terms  of  the  contract. 
This  he  failed  to  do.  In  cases  similar  to  this,  courts  of  equity 
have  refused  to  decree  a  specific  performance  of  the  contraot, 
and  have  refused  to  entertain  the  bill  for  the  purpose  of  com- 
pensating the  complainant  for  damages,  but  have  left  him  to  hia 
action  at  law  on  the  agreement.  In  the  case  of  Hatch  v.  Cobb^ 
4  Johns.  Ch.  559,  it  is  said  that  it  is  doubtful  how  fsi  the  court 
has  jurisdiction  to  assess  damages  merely  in  such  a  case,  in  which 
the  plaintiff  was  aware,  when  he  filed  his  bill,  that  the  contract 
could  not  be  specifically  performed  or  decreed,  as  it  was  a  mat- 
ter of  legal  cognizance;  that  though  equity,  in  very  special  cases, 
may  possibly  sustain  a  bill  for  damages  on  a  breach  of  contract, 
it  is  clearly  not  the  ordinary  jurisdiction  of  the  court.  This 
doctrine  is  confirmed  in  the  subsequent  case  of  Kempshall  v. 
Stone,  6  Id.  193,  in  which  it  was  held  that  a  defendant  who 
had  entered  into  an  agreement  with  the  plaintiff  for  the  sale  of 
a  lot,  and  who,  after  the  time  of  performance  had  elapsed,  sold 
and  conveyed  the  land  to  a  third  person  for  a  valuable  consid- 
eration, without  notice  of  the  agreement,  and  before  the  fiiling 
of  a  bill  by  the  complainant  for  a  specific  performance  of  it, 
would  not  be  compelled  to  a  specific  performance,  but  that  the 
plaintiff's  remedy  was  at  law,  for  a  compensation  in  damages  for 
the  breach  of  the  agreement. 

Judge  Byland  concurring,  the  decree  will  be  reversed,  and  the 
bill  dismissed. 


Answer  in  Equitt  as  Evidence  for  Defendant:  See  Feigley  v.  Feigley, 
61  Am.  Dec  375,  note  380;  Buck  T.  Swazey,  55  Id.  681,  note  688.  when 
other  cases  are  collected;  Ware  v.  RichanUonj  Id.  762. 

Disclaimer  bt  Tenant,  Effect  of:  See  Shnerick  v.  Jkivener,  58  Am. 
Deo.  217,  note  233,  where  other  cases  are  coUepted. 

Vendor  hat  have  Specific  Performance,  when:  See  Andrews  v. 
Sullivan,  43  Am.  Dec.  53,  note  57«  where  other  cases  are  collected.  In  a  bill 
foi'  specific  performance,  where  the  vendor  has  conveyed  to  a  third  person, 
after  having  offered  to  fulfill,  courts  of  equity  refuse  to  decree  specific  per- 
formance, and  refuse  to  entertain  the  bill  for  the  purpose  of  compensating 
the  complainant  in  damages,  but  leave  him  to  his  action  at  law  on  the 
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maui:  Ouptom  r,  Ckgtitm,  47  Mo.  47,  ciimg  the  prinoipftl  caae.  The  prinoipal 
aae  is  alao  cited  in  Doan  t.  Manneift  83  ILL  237,  to  the  point  that,  unlees  in 
wery  tpecUl  oeeee,  a  ooart  of  chenoeiywill  not  rastain  a  bill  for  damages  on  a 
hreach  of  contnct;  and  in  JiUknum  r,  Ordwa^,  106  Man.  256,  to  the  point 
that  if,  at  the  time  of  filing  liia  bill  for  apecifio  performanoe  of  a  oontmot^ 
the  plaintiff  ia  aware  that  the  defendant  is  nnable  to  fulfill  the  contnMst,  it  la 
aeaaeof  a  bOl  filed  for  the  ade  porpoae  of  anearing  damagaa. 


Gafles  v.  Bbanham. 

FBOHin  nr  Writxno  to  Pat  Anothsb  Mokxt  ob  Tbowebxt  la  a  pcomia- 
aorjr  note,  and  importa  a  consideration. 

WuTTxir  PBoicnu  to  Pat  Spbczvikd  Sum  to  Trussbeb,  to  bb  Anonmui 
by  a  certain  c<m^ention,  ia  a  valid  note,  and  payable  to  anoh  tmateea 
when  appointed.  It  ia  not  neceaaary  that  the  payeea  of  a  promiaaoiy 
note  be  deaignated  at  the  time  the  promiae  ii  made,  if  they  be  aaoar- 
tained  before  anit  ia  brought. 

IteOLABAnON  IN  AOTION  OH  PbOMISSOBT  KoTB  HBBD  ROT  8BT  COT  OOR- 
8Il>BBATIOV. 

8viT  MAT  BB  BBOiroBT  TO  Bboovbb  Onk  Ivstallmbmt  doo  on  a  note  pay- 
able by  inatallmenta  before  the  othera  beoome  dae.  And  whether  the 
amoont  of  anoh  inatallment  ia  aonght  to  be  recovered  aa  a  debt  or  aa 
damagea,  ia  probably  immaterial  onder  the  Miaaonri  praotioe  act. 

AoTioir  on  a  Bubscripiion  pax)er  in  these  words:  ''January 
82,  1853.  We»  the  undersigned,  agree  to  pay  the  amounts 
slBxed  to  our  respectiYe  names,  to  trustees  to  be  appointed  by 
the  educational  oonyention  of  the  Methodist  Episcopal  Ohurch 
South,  for  the  Weston  district,  for  the  purpose  of  purchasing 
grounds  and  building  houses  suitable  for  one  or  more  high 
schools,  within  the  limits  of  Weston  district;  the  place  or 
places,  and  character  of  the  house  or  houses,  to  be  determined 
by  said  convention  or  under  their  order,  by  trustees  or  other- 
wise; one  half  to  be  jMud  on  the  first  day  of  June,  1863,  and  the 
balance  on  the  first  day  of  April,  1854/'  This  paper  was  sub- 
scribed by  the  defendant,  among  others,  and  two  hundred 
dollars  written  opposite  his  name.  The  suit  was  brought  on 
the  nineteenth  of  September,  1853,  to  recover  the  first  install- 
ment. The  declaration  set  out  the  effect  of  the  instrument,  and 
Alleged  that  the  plaintiflb  were  the  trustees  appointed  by  the 
educational  convention.  It  did  not  set  out  the  consideration. 
There  was  a  demurrer  filed,  on  the  grounds:  1.  That  there  was 
a  defect  of  parties;  2.  That  no  consideration  for  the  promise 
was  alleged.    The  demurrer  was  overruled,  and  the  defendant 
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not  answering,  jodgment  waa  antared  for  the  plaintifii,  txom 
which  iha  defendant  appealed. 

A.  Leonard,  for  the  appellant. 

W.  P.  Hall  and  Varies,  for  the  respondent. 

By  Ooart»  Sooir,  J.  Bills  and  negotiaUe  pxomisBOzynoftea^ 
by  the  common  law,  imported  a  consideration.  Between  the 
immediate  parties  to  such  instroments  the  consideration  might 
be  inquired  into  as  between  the  maker  and  promisee  and  the 
drawer  and  the  acceptor.  All  other  contracts  not  under  seal, 
whether  written  or  oral,  required  a  consideration.  In  1765  Mr. 
Justice  Wilmot  was  strongly  of  the  opinion,  and  Lord  Mansfield 
apparently  so,  that  a  written  promise  not  under  seal,  carrying 
with  it  the  evidence  of  deliberation,  required  no  considera- 
tion. Their  opinion  did  not  obtain.  There  is  no  diffiasence  at 
common  law  between  an  oral  and  a  written  promise  not  under 
seal;  they  are  both  classed  under  the  head  of  simple  or  parol 
contracts. 

Our  legislature,  aware  that  men  are  not  apt  to  promise  to  pay 
money  without  a  sufficient  inducement  or  consideration,  and 
knowing  that,  in  most  instances,  a  consideration  exists  for  prom- 
ises, has  changed  the  rule  of  the  common  law,  and,  at  an  early 
day,  made  all  notes  in  writing  executed  and  signed  by  any  per- 
son or  his  agent,  whereby  he  shall  promise  to  pay  to  any  other 
person  or  his  order,  or  unto  bearer,  any  sum  of  money  or  prop- 
erfy  therein  mentioned,  import  a  consideration.  The  object  of 
this  provision  was  to  place  notes  not  negotiable  on  the  same 
footing  occupied  by  negotiable  notes,  so  fiur  as  the  matter  of  a 
consideration  was  concerned.  The  writing  showed  deliberation, 
and  in  the  nature  of  things,  there  is  no  reason  why  the  one 
instrument  should  not  import  a  consideration  as  well  as  the 
other.  We  are  aware  that  the  credit  of  n^otiable  paper  is  sus- 
tained by  considerations  of  commercial  policy.  The  law  pro- 
vided for  one  class  of  promissory  notes.  The  statute  was  de- 
signed to  provide  for  all  others.  The  instrument  sued  on  is 
certainly  a  note  in  writing,  signed  by  a  "party  promising  to  pay 
money.  There  is  no  form  prescribed  by  law  to  which  we  must 
adhere  in  the  making  of  a  promissory  note;  no  formal  words  are 
required.  If  in  sense  it  is  a  promise  in  writing  to  pay  another 
money  or  property,  it  is  a  promissory  note.  A  negotiable  note 
payable  to  a  fictitious  person  is  a  valid  instrument,  and  may  be 
declared  on  as  one  payable  to  bearer. 

An  objection  to  the  instrument  sued  on  being  considered  as 
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a  note  ^thin  tha  stftbile  ia,  that  it  is  made  payable  to  trusteea 
to  be  appointed  by  the  educational  oonvention  of  the  Methodist 
EXpiaBopal  Chnzoh  Sooth.  Now,  when  the  trosteea  are  aj)- 
pointed,  as  has  been  done  in  this  case,  the  note  is  one  payable 
to  those  trustees.  A  bill  drawn  by  one,  payable  to  his  own 
order,  is  a  valid  instrument:  Boll.  N.  P.  269.  So  a  note  payable 
to  the  hairs  oi  E.  G.  by  her  marriage  with  W.  0.  has  been  held 
a  Talid  instrument:  Oox  y.  BdtMkoaver^  11  Mo.  144  [47  Am. 
Dec.  145].  So  a  writing  signed  by  William  Muldrow  and  oth- 
ci^>  by  which  they  promise  to  pay  to  William  Muldrow,  or 
ordar,  has  been  held  to  be  a  note  within  the  statute:  Muldrow 
y.  Oalckodl,  7  Id.  663.  In  this  case,  it  is  said  in  good  sense  and 
sound  principle  these  is  no  difference  whether  the  plaintiff  was 
originally  named  or  afterwards  designated,  according  to  the 
temiB  of  the  defendant's  undertaking;  so  soon  as  the  order  was 
given,  the  promise  attached,  and  inured  to  the  benefit  of  the  per- 
son to  whom  it  was  given.  The  authorities  referred  to  in  the 
last-cited  case  are  in  point  to  show  that  the  objection  above 
named  to  the  validity  of  the  instrument  under  consideration 
cannot  be  sustained.  They  are  mostly  taken  from  the  English 
books;  and  upon  reference  to  the  statute  of  Anne  in  relation  to 
promissQiy  notes,  it  will  be  found  similar  to  our  own,  and  to 
contain  the  words  "  to  pay  to  any  other  person  or  his  order.'' 
Thus  it  will  be  seen  that  the  English  and  American  authorities 
nuuntain  that,  although  the  statute  requires  a  promissory  note 
Uf  be  payable  to  any  other  person,  yet  it  is  no  objection  that 
the  person  is  not  designated  at  the  time  the  promise  is  made, 
but  it  will  be  sufficient  that  he  is  ascertained  before  the  institu- 
tion of  the  suit. 

In  this  state,  ever  ranee  the  statute  of  1807,  which  allowed 
bonds  and  notes,  when  sued  on,  to  be  read  in  evidence,  unless 
their  execution  was  denied  under  oath,  it  has  been  held  that 
promissory  notes  imported  a  consideration,  and  that  in  an  action 
on  them  it  was  unnecessary  to  set  out  a  consideiation  in  the 
declaration:  Sector  v.  fbmter,  1  Mo.  204. 

Under  the  former  system  of  pleading  there  would  be  an  ob- 
jection to  this  action,  on  the  ground  that  a  part  of  a  debt  due 
by  installments  was  sought  to  be  recovered  as  a  debt.  The 
money  here  sued  for  is  claimed  as  a  debt.  A  debt  is  not  divisi- 
ble. Strictly,  this  action,  in  form,  should  have  been  for  dam- 
ages. The  objection,  however,  would  probably  not  be  available 
nnder  the  present  practice  act,  and  this  suggestion  is  made  lest 
it  should  be  thought  that  the  court  had  impliedly  overturned  a 
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prinoiple  wliioh  may  have  application  on  occasions  not  arising^ 
in  pleading. 
The  other  judges  conoxuTing,  the  judgment  will  be  affirmed. 

Payxx  or  Pbomissobt  Note  should  bs  Spboitikd,  but  this  may  be  done 
without  inserting  his  name,  sad  if  the  payee  be  to  certainly  described  or  re- 
ferred to  as  to  be  easily  ascertained  by  alleg»tioBS  and  proofs,  the  promise 
will  be  valid:  Adams  v.  King,  61  Am.  Dea  64.  A  promise  in  writing  to  pay 
a  specific  sum  to  specified  persons,  "tmstees  of  the  A.  company,  or  their 
SQCoeesors  in  office,  or  order,'*  may  be  declared  npon  as  a  promissory  note;  it 
is  not  oncertain  as  respects  the  payees:  DofotB  ▼.  Qasrr^  65  Id.  387»  note  S)91, 
where  other  cases  are  collected;  McKinney  t.  Ha/rUr,  43  Id.  96,  note  98. 

Pbomissost  Kotb  Imfobts  Co2csidebation  nirriL  Goktbabt  n  Snowin 
See  Adams  v.  BacheU,  59  Am.  Dec.  376,  note  379.  In  an  action  on  a  note, 
consideration  need  not  be  averred:  Snead  r,  Coleman,  66  Id.  112.  Bnrden 
of  proving  failure  of  consideratuHi  of  a  note  is  on  the  maker:  Jaudmm  v. 
Suiford,  48  Id.  594.  note  595. 


Tatlob  v.  Wilbubn- 

[30  MniouBi,  806.1 

Bdbdin  or  Pboof  is  ofoh  Pabtt  Sebkiho  to  Imfbagh  Will»  where  he 
does  not  deny  its  execution,  but  sets  up  such  weakness  and  infirmity  of 
intellect,  caused  by  age  and  sickness,  as  rendered  the  testator  not  of  a 
sound  and  disposing  mind,  and  such  an  influence  exercised  over  him  as 
vitiated  his  wilL 

To  Sustain  Validity  of  Will  Attacked  on  Gbound  of  Insanity  of  the 
testator,  it  is  generally  sufficient  to  show  that  he  was  of  sane  mind  at, the 
time  of  its  execution. 

Whebb  Will  is  Ibipeaohbd  on  Gbound  of  Undue  Invluenob,  exercised 
over  the  weak  intellect  of  the  testator,  the  inquiry  is  not  merely  whether 
the  testator  was  under  restraint  at  the  time  of  the  execution  of  the  will, 
but  whether  an  influence  had  been  acquired,  and  did  operate  in  the  dis- 
position of  his  property  by  the  testator. 

pBOOBEDiNa  to  Tacate  the  unll  of  John  Wilbum,  on  the  grounds 
of  his  alleged  mental  incapaciiy  to  make  a  will,  and  of  undue 
influence  exercised  by  his  wife  over  his  weak  intellect.  The 
petitioners  were  the  daughters  of  the  testator,  and  their  hus- 
bands, and  one  of  his  sons.  By  the  will  the  testator  deyised  all 
his  real  estate  to  his  wife  during  her  life,  and  after  her  death  to 
his  two  youngest  sons,  and  all  his  personal  estate  to  his  wife 
absolutely.  There  was  evidence  tending  to  show  that  for  many 
years  before  Wilbum's  death  he  was  in  a  weak  state  of  mind, 
incapable  of  properly  managing  his  affairs,  and  controlled  by 
his  wife  in  all  his  business  transactions.  There  was  evidence 
that  he  said,  after  the  execution  of  his  will,  that  he  had  given  all 
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his  pioperiy  to  his  wife  during  her  life,  but  that  if  he  had  had 
his  own  way,  he  would  haTe  given  a  slave  each  to  his  daughters. 
It  appeared  that  the  will  was  written  in  the  presence  of  Wilbum 
and  his  wife.  Mrs.  Wilbum  did  not  direct  or  dictate  how  the 
will  should  be  written.  After  it  was  written,  it  was  read  over, 
and  he  asked  her  if  it  was  right,  to  which  she  replied  that  it  was. 
The  following  instructions  asked  by  the  petitioners  were  given: 
1.  Unless  the  jury  believe  from  the  evidence  that  John  Wilbum 
was  of  a  sound  mind  at  the  time  he  executed  the  instrument 
purporting  to  be  his  will,  they  will  find  the  issue  for  the  plaint- 
ifb;  2.  If  the  jury  believe  from  the  evidence  that  the  mind  of 
John  Wilbum  was  so  impaired  by  sickness,  age,  or  any  other 
cause,  at  the  time  of  executing  said  instrument,  as  to  subject 
him  to  the  dominion  and  control  of  his  wife,  and  that  she  exer^ 
cised  such  a  power  and  control  over  his  mind,  in  the  disposition 
of  his  property  by  said  instrument,  as  to  destroy  his  liberty  and 
free  agency,  and  cause  it  to  be  made  to  suit  her  purposes,  and 
not  lus,  then  they  will  find  the  issue  for  the  plaintiffs;  8. 
Although  unsoundness  of  mind  and  undue  influence  are  neither 
to  be  presumed  in  the  absence  of  proof,  yet  each  may  be  inferred 
and  established  by  circumstances,  such  as  the  acts,  words,  con- 
dition, relation,  and  circumstances  of  the  parties  each  to  the 
other;  11.  If  the  jury  believe  from  the  evidence  that  Maiy  Wil- 
bum procured  the  making  of  the  instrument  in  question  by 
John  Wilbum  by  threats  or  frequent  importunities,  which,  on 
account  of  his  weakness  and  infirmity  of  mind,  he  could  not 
resist,  and  for  the  sake  of  peace  yielded  to  her  wishes,  and  made 
it  different  from  what  he  had  intended  and  would  have  done 
bat  for  that  influence,  then  they  must  find  that  it  is  not 
the  will  of  John  Wilbum.  The  verdict  was  against  the  will, 
and  the  defendants  appealed.  Other  facts  appear  from  the 
opinion. 

IJwmas  AnseU^  for  the  appellants. 

Shetey^  Jones,  and  Jamison^  for  the  respondents. 

By  Court,  Soott,  J.  There  is  no  doubt  but  that  the  burden  of 
proof  in  this  case  was  upon  the  petitioners,  or  plaintiffs.  They 
did  not  deny  the  execution  of  the  will,  but  set  up  such  weakness 
and  infirmity  of  inteUect,  caused  by  sickness  and  age,  as  ren- 
dered the  testator  not  of  a  sound  and  disposing  mind,  and  such 
an  influence  exercised  over  him  as  vitiated  his  will.  But  io 
making  this  admission,  we  cannot  see  any  consequence  resulting 
from  it  injurious  to  the  plaintiffs  by  reason  of  the  first  insiruc- 
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tion  gnreii  at  liieir  instance  by  the  oonrt.  That  instniotioii 
diieota  the  juiy  to  find  for  the  phuntiffs,  unless  they  belieiw 
from  the  eridence  that  John  WUbnm  was  of  sound  mind  at  the 
time  of  making  his  will.  Now,  this  instniotion  did  not  relieve 
the  petitioners  from  the  harden  they  had  assumed  of  showing 
insanity  in  the  testator.  The  instruction  is  to  the  effect  that  the 
insanity  of  the  testator  must  be  shown  by  the  plaintifb  in  order 
to  obtain  a  verdict.  To  say  that  the  act  of  a  man  is  void,  nnleoi 
he  was  of  sound  mind  when  he  performed  it,  is  the  same  thin^ 
as  to  say  the  act  of  a  man  of  unsound  mind  was  void.  When 
the  objection  to  the  validity  of  a  will  is  the  insanity  of  the  tes- 
tator, it  is  generally  sufficient  to  show  that  he  was  of  a  sane 
mind  at  the  time  of  its  execution.  But  where  a  will  is  im- 
peached for  undue  influence  exercised  over  a  weak  intellect,  and 
that,  too,  by  one  holding  the  close  and  constant  relationship  of 
a  wife,  it  is  not  sufficient  to  show  that  the  testator  was  not  under 
restraint  at  the  moment  of  the  execution  of  the  will.  Such  ia 
the  nature  of  the  human  mind  that  when  it  has  been  habituated 
to  the  influence  of  another  it  will  yield  to  that  influence,  and 
suffer  it  to  have  its  effect,  although  the  person  in  the  habit  of 
its  exercise  may  not  be  present  or  exert  it  at  the  time  an  act  ia 
done.  So  that  the  inquiry,  in  such  cases,  is  not  whether  an  undue 
influence  was  exerted  at  the  time  of  the  execution  of  the  will,  but 
whether  an  influence  had  been  acquired,  and  did  operate  in  the 
disposition  of  his  property  by  the  testator. 

After  one  mistrial  and  two  verdicts  against  the  will,  this  court 
could  scarcely  be  warranted  in  pronouncing  Hiat  the  facts 
assumed  in  the  second  and  eleventh  instructions  of  the  plaint- 
iffs were  not  warranted  by  the  evidence.  The  flrst  instruction 
given  for  the  defendants  was  broader  than  the  first  given  for  the 
plaintiffs,  but  so  far  as  they  relate  to  the  question  of  the  sanity 
of  the  testator,  there  is  no  inconsistency  between  them.  This 
is  sufficiently  apparent  from  the  considerations  above  stated. 
Nor  is  there  any  contrarieiy  between  the  plaintiffs'  first  and 
third  instructions. 

As  the  evidence  warranted  the  instructions  given  for  the 
plaintiffs,  and  as  all  the  instructions  asked  by  the  defendants 
were  given,  which  fully  explained  the  nature  of  the  influence  to 
be  exerted  in  order  to  invalidate  a  will,  and  as  there  have  been 
one  mistrial  and  two  verdicts  against  the  will,  we  are  satisfied 
that  no  advantage  would  ultimately  result  to  the  defendants 
from  disturbing  the  judgment  of  the  court  below. 

Judge  Byland  concurring,  the  judgment  will  be  affirmed. 
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XT?n>ux  lavunDTOB  IwAUiunKO  Wnj^  What  GoHRmfnts:  Sea  Oilbert 
▼.  OSberi,  58  Am.  Deo.  268,  note  271,  where  other  caeee  we  ooUeeted;  BaUon 
▼.  WcUaon,  Id.  60i,  note  507;  Terry  v,  Buffington,  56  Id.  423,  note  429,  where 
other  cftses  aone  collected. 

Declaratioiis  or  Tstator,  ADMnsiBiLrrr  of,  to  Pbots  Undub  In- 
tutxkgr:  See  BMtuot^  t.  Hutekimacmt  00  Am.  Dee.  208,  note  301. 

IflSAirtrT  OF  TXBXATOB  AT  TlMK  OW  ICaKHTO  WiLL  XUIT  be    FltOTBD  in 

onier  to  render  the  will  void:  Orabia  v.  Barr,  47  Am.  Dee.  418^  note  482, 
where  other  oMes  ere  oolleeted. 


Peabson  v.  InIiOW. 

[90  KsMona,  sso.] 

Paxtt  mat  Biooteb  Valux  of  TzMBSK  Cut  on  his  Lakd,  althongh,  bj 
mistake,  he  led  the  person  who  oat  it  to  believe  that  he  was  oatting  on 
htB  own  land.  And  if  the  plaintiff  in  each  a  case  brings  an  action  before 
a  justice  of  the  peace  by  filing  a  complaint  in  the  form  of  an  aoooant,  the 
•nprerae  eonrt  will  not  reverse  the  Judgment  if  the  leeovery  is  limited 
to  the  damages  arising  from  the  mere  tiding  of  the  timber. 

AcnoH  originAlly  commenced  before  a  jastice  of  the  peace  by 
the  filing  of  the  following  complaint:  "Abraham  Inlow  to  John 
A.  Pearson,  Dr.  To  treepass  and  damage  on  my  land;  to  ont- 
ting  and  haaHng  off  timber  without  the  leave  or  consent  of  said 
Pearson,  to  the  amonnt  of  twenty  dollars  damage."  On  the 
trial,  it  appeared  that  Inlow  bought  of  Pearson  part  of  a  tract  of 
land  owned  by  him,  and  before  the  purchase  they  went  together 
to  see  where  the  line  would  run.  Pearson  pointed  out  a  tree, 
and  said  the  line  must  run  near  that  tree,  but  he  did  not  imder- 
take  to  designate  the  line  precisely.  There  was  evidence  tending 
to  show  that,  if  this  tree  were  on  the  line,  the  land  from  which 
ihe  timber  was  cut  would  have  been  the  land  bought  by  the  de- 
fendant; it  was,  however,  in  fact  the  land  of  the  plaintiff.  The 
defendant  asked  the  court  to  instruct  the  jury  to  find  for  the 
defendant  if  they  believed  he  had  cause  to  believe,  from  the 
representations  of  Pearson,  that  the  land  from  which  the  tim- 
ber was  cut  or  hauled  off  was  his  own  land,  bought  of  Pearson. 
The  court  refused  to  give  this  instruction,  and  the  defendant 
excepted.  The  plaintiff  had  a  verdict  for  ten  dollars,  and  the 
defendant  appealed.    The  other  facts  appear  from  the  opinion. 

Anaellf  for  the  appellant. 
Guitar^  for  the  respondent. 

By  Oourt,  Soott,  J.  If  the  plaintiff  through  mistake  led  the 
defendant  into  error  as  to  ihe  ownership  of  the  timber,  sach 
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mistake  would  not  have  the  effect  of  Testing  the  properly  of  the 
timber  in  the  defendant.  The  defendant  would  still  be  liable 
to  the  plaintiff  for  the  value  of  the  trees.  As  this  action  was 
commenced  before  a  justice  of  the  peace,  and  the  complaint  was 
in  the  form  of  an  account,  and  as  the  reooyery  was  limited  bj 
the  instruction  given  for  the  plaintiff  to  the  amount  of  damages 
arising  from  the  mere  taking  of  the  timber,  we  see  no  reason 
for  disturbing  the  judgment,  or  for  turning  around  the  plaintiff 
to  another  action. 

The  facts  stated  in  the  defendant's  instruction  were  evidence 
in  mitigation  of  damages,  or  if  they  justified  the  trespass,  would 
not  have  the  effect  of  depriving  the  plaintiff  of  his  propert7. 
This  court  will  not  disturb  verdicts  on  the  ground  that  they  are 
against  the  weight  of  evidence. 

Judge  Bjland  concurring,  the  judgment  will  be  affirmed. 


Pabtt  Suppoisiko  Himsklp  to  bs  CnmNO  Timbsb  on  his  Owsr  JArd^ 
Imt  by  mistake  oatting  on  another's  land,  is  liable  for  the  aotnal  damage 
done:  Perkma  v.  fftteUeman,  69  Am.  Deo.  243,  note  244;  Jordan  v.  WyaU, 
47  Id.  720. 

MxASUBB  OT  Damaqbs  ih  Action  roB  Trespass:  See  LongfeUcw  t. 
Qumby^  48  Am.  Dec.  525,  note  530,  where  other  cases  are  collected;  Curiisi 
T.  Hoyiy  Id.  149,  note  158;  Ber^amm  v.  Benjamin^  39  Id.  384. 

Tbsspass  Lm  wkxkb  Injubt  is  not  Willful:  See  Nevfson  t.  Ander- 
fORy  37  Am.  Dec.  406,  note  407,  where  other  cases  are  collected. 

Paktt  Cuttino  Tbbb  Standing  on  Linb  between  him  and  an  adjoin 
ing  owner  is  liable  in  trespass:  Or{ffin  y.  Bis^,  37  Am.  Deo.  225. 

Amxndmbnts  to  Prooebdinos  in  Jnsnoxs'  Courts  should  be  allowed 
with  great  liberality:  Johnston  v.  Fusler,  32  Am.  Dec.  738,  note  740. 

The  principal  oass  is  oitkd  in  Forbes  v.  SheUabarger^  50  Mo.  559,  tc 
the  point  that  the  law  disregards  all  formalities  in  proceedings  before  joa- 
tices  of  the  peace;  and  a  complaint  in  a  justice's  conrt  that  adyises  the  de- 
fendant of  what  he  is  called  upon  te  answer  is  sufficient.  It  u  also  dis- 
tinguished in  AUen  ▼.  8i.  Louis,  I.  M.  A  8,  E.  Co,,  72  Id.  387. 


State  v.  Shiflett. 

[9D  Xnsoina,  415.] 

Inpiotmrht  undbr  Onb  Sbction  of  Statute  nxed  nov  NsoAnrB  Ri* 
ospnov  oontained  In  a  subsequent  section  thereof. 

Ebbor  to  Linn  dronit  court.    The  opinion  states  the 
Oardenhire^  attorney  general,  for  the  state. 
No  appearance  for  the  defendant  in  error. 
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By  Court,  Btlabb,  J.  The  defendant,  James  Dudley  Shiflett, 
was  indicted  at  the  April  tenn  of  the  circoit  coort  for  the  county 
of  linu,  in  the  year  1853,  for  willfnlly  and  unlawfully  opening 
one  sealed  letter  not  addressed  to  himself,  and  without  authority 
from  the  writer  thereof,  or  from  the  person  to  whom  it  was 
addressed. 

The  defendant  appeared  to  the  indictment  at  the  October  term 
of  the  court,  and  made  his  motion  to  quash  the  same,  for  the 
following  reasons:  "  That  said  indictment  does  not  negatiye  the 
fact  that  said  offense  is  punishable  by  the  laws  of  the  United 
States;  that  said  indictment  is  defectiTe  in  joining  two  separate 
offenses  in  the  same  count;  that  said  indictment  does  not  giye 
Tenue  to  the  person  by  whom  said  letter  was  written,  etc. ;  no 
Tenue  to  the  reading  of  the  letter;  no  sufficient  yenue  to  the 
material  charges  contained  in  the  same;  and  that  the  indictment 
is  double,  informal,  insufficient,  and  uncertain." 

The  circuit  court  quashed  the  indictment.  The  circuit  attor- 
ney excepted  to  the  ruling  of  the  court,  filed  his  bill  of  excep- 
tions, and  brings  the  case  here  by  writ  of  error. 

The  indictment  is  based  upon  the  fortieth  section  of  the  eighth 
article  of  the  statute  concerning  crimes  and  punishments,  B.  C. 
1845,  p.  406,  which  section  is  as  follows,  yiz. :  ''If  any  per- 
son shall  willfully  open  or  read,  or  cause  to  be  read,  any  sealed 
letter  not  addressed  to  himself,  without  authority  to  do  so  from 
the  writer  thereof,  or  from  the  person  to  whom  it  is  addressed, 
he  shall,  on  conyiction,  be  adjudged  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  a  fine  not  exceeding  two  hundred  and 
fifty  dollars,  or  by  imprisonment  in  a  county  jail  not  exceeding 
three  months." 

Section  41:  "Eyery  person  who  shall  publish  the  whole  or 
any  part  of  the  contents  of  such  letter,  without  the  authority 
of  the  writer  thereof,  or  of  the  person  to  whom  it  is  addressed, 
knowing  the  same  to  haye  been  unlawfully  opened,  shall,  on 
conyiction,  be  adjudged  guilty  of  a  misdemeanor,  and  punished 
as  in  the  preceding  section  is  specified." 

Section  42:  ''  The  two  last  sections  shall  not  extend  to  the 
breaking  open  of  letters,  which  shall  be  punishable  by  the  laws 
of  the  United  States." 

The  indictment  charges  that  James  Dudley  Shiflett,  late  of 
Linn  county,  "on,  etc.,  with  force  and  arms,  at  the  county 
aforesaid,  one  sealed  letter,  then  and  there  being,  and  then  and 
there  addressed  to  one  Catharine  Buchanan,  and  purj>orting  to 
haye  been  written  by  one  Oeozge  Gimmett,  did  then  and  there 
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willlolly  and  unlawfully  open  and  read  said  letter,  witiioat  any 
authority  from  the  said  Catharine  Buchanan,  or  from  the  said 
Gteorge  Gimmett,  then  and  there  authorizing  him,  the  said  James 
Dudley  Shiflett,  to  open  and  read  said  letter,  contrary,"  etc. 

This  indictment  is  substantially  good;  the  yenne  is  properly 
laid  to  all  the  material  charges  therein,  and  there  is  not  the  least 
pretext  for  considering  it  double.  The  charge  is  but  one  offense, 
and  it  is  stated  sufficiently  plain.  I  presume  the  court  below 
quashed  it  for  the  reason  first  assigned  by  the  defendant  in  sup  • 
port  of  his  motion,  '*  that  the  said  indictment  does  not  negative 
the  fact  that  said  offense  is  punishable  by  the  laws  of  the  United 
States." 

There  is  no  force  in  this  objection.  It  is  a  well-settled  rule 
that  when  a  statute  contains  provisos  and  exceptions  in  distinct 
clauses,  it  is  not  necessaiy  to  state  in  the  indictment  that  the 
defendant  does  not  come  within  the  exceptions,  or  to  negative 
tiie  provisos  it  contains. 

In  the  case  of  8UUe  v.  Adams,  6  N.  H.  583,  the  court  laid 
down  this  rule  thus:  '*  The  rule  is,  where  the  exception  is  in  the 
enacting  clause  of  the  statute,  it  must  be  negatived  in  the  indict- 
ment. But  where  it  is  in  a  subsequent  clause  of  the  statute,  it 
is  mere  matter  of  defense."  It  is  laid  down  in  Bacon's  Abridg- 
ment, tit.  Indictment,  letter  H,  3,  that "  there  ia  no  need  to  allege 
in  an  indictment  on  a  statute  that  the  defendant  is  not  within 
any  of  its  provisos,  notwithstanding  the  purview  expressly  takes 
notice  of  them,  as  by  saying  that  none  shall  do  the  thing  pro- 
hibited otherwise  than  in  such  special  cases,  etc. ,  as  are  expressed 
in  the  act."  Lord  Mansfield,  in  the  case  of  Mex  v.  Morice  Jarvis, 
Hillary  term,  30  Geo.  11.,  reported  in  1  East,  644,  in  notes, said: 
"  For  it  is  a  known  distinction  that  what  comes  by  way  of  pro- 
viso in  a  statute  must  be  insisted  on  by  way  of  defense  by  the 
party  accused;  but  where  exceptions  are  in  the  enacting  part  of 
the  law,  it  must  appear  in  the  charge  that  the  defendant  does  not 
fall  within  any  of  them."  Same  rule  laid  down  in  1  Gh.  Grim. 
L.  283  a. 

In  CommonweaUh  v.  Maxwell,  2  Pick.  140,  Putnam,  J.,  said: 
''  The  rule  is,  that  where  the  enacting  clause  describes  the  of- 
fense, with  certain  exceptions,  it  is  necessary  to  state  all  the 
circumstances  which  constitute  the  offense,  and  to  negative  the 
exceptions;  but  where  the  exceptions  are  contained  in  separate 
clauses  or  provisions  of  the  statute,  they  may  be  omitted  in  the 
indictment,  and  may  be  shown  by  the  defendant  as  mattesB  in 
defense." 
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In  Vavasour  y.  Ormrod,  6  Bam.  &  Cress.  430,  reported  in 
13  Eng.  Com.  L.  225,  Lord  Tenterden,  0.  J.,  said:  "If  an  act 
of  parliament,  or  a  private  instrament,  contain  in  it,  first,  a  gen- 
eral clanse,  and  afterwards  a  separate  and  distinct  clause,  which 
has  the  effect  of  taking  out  of  the  general  clause  something 
which  would  otherwise  be  included  in  it,  a  party  relying  upon 
the  general  clanse,  in  pleading,  may  set  out  that  clause  only, 
without  noticing  the  separate  and  distinct  clause,  which  operates 
as  an  exception.  But  if  the  exception  itself  be  incorporated  in 
the  general  clause,  then  the  party  relying  on  it  must,  in  plead- 
ing, state  it  with  the  exception;  ancl  if  he  state  it  as  containing 
an  absolute  unconditional  stipulation,  without  noticing  the  ex- 
ception, it  will  be  a  variance." 

In  the  case  of  the  Dhiied  States  t.  Haywardt  2  Gall.  49T» 
Justice  Story,  in  delivering  the  opinion,  said:  "The  general 
rule  of  law  is,  that  it  is  sufficient  to  negative  the  exceptions  in 
the  enacting  clause  of  a  statute,  and  exceptions  which  come  in 
by  way  of  proviso  or  in  subsequent  statutes  are  properly  mat- 
ter of  defense  for  the  defendant: "  See  Bex  v.  Bryan,  2  Stra. 
1101;  Ted  v.  Fonda,  4  Johns.  306.  This  doctrine  is  well  set- 
tled. Lord  Mansfield,  nearly  a  hundred  years  ago,  spoke  of  it 
as  a  long-established  and  well-known  rule.  Now  let  us  apply 
it  to  the  case  before  us.  The  fortieth  section  above  cited,  of 
the  act  concerning  crimes  and  punishments,  article  8,  is  the 
clause  or  section  creating  this  offense.  This  section  is  the  en- 
acting clause,  where  the  offense  has  its  legal  origin;  it  is  there 
first  pointed  out  and  created  by  the  statute.  The  forty-second 
section  has  the  exception  to  the  offende;  it  is  in  a  subsequent 
and  different  clause  from  the  one  enacting  or  creating  the 
offense;  and,  under  the  well-known  and  long-established  rule 
iu  such  cases,  the  indictment  need  not  negative  the  matters  ere* 
ating  the  proviso  or  the  exception. 

The  indictment,  then,  in  this  case,  is  considered  sufficient^ 
and  it  was  error  in  the  circuit  court  to  quash  it:  See  Staie  v. 
Edwards,  19  Mo.  675. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cauas 
remanded  for  further  proceedings. 

Soorr,  J.,  concurred. 

When  Indiotmknt  nkid  not  NiGATiva  Exception  in  Statutb:  See 
Staie  V.  Ood/rey,  41  Am.  Deo.  382,  ziote  385.  When  a  statate  contains  pto- 
▼ieoe  and  exoeptiona  in  distinct  clauses,  it  is  not  necessary  to  state  in  an  in* 
dictment  nnder  it  that  the  defendant  does  not  come  within  the  exceptioas^ 
or  to  negatiTo  the  provisos:  Staie  v.  Cox,  32  Mo.  568,  citing  the  principal 
Am.  Dao.  Vol.  LZTT— 18 
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HoBEm  V.  Murphy. 

[90  liiMOtTBZ,  447.] 

Iv  Baxm  of  Mobtoaoed  Land  under  Special  Fi.  Fa.,  Notxgb  or  Execu- 
tion required  by  the  Missouri  act  of  March  12,  1849,  to  be  given  torn 
judgment  debtor  who  is  a  non-resident  of  the  county  in  which  the  land 
to  be  sold  is  situated,  is  not  necessary.  Such  sale  does  not  fall  within 
the  mischief  intended  to  be  remedied  by  that  statute,  for  the  ezecutioai 
debtor  must  know,  without  receiving  such  notice,  that  the  land  mort- 
gaged must  be  sold  under  the  judgment  before  any  other  property  can  bo 
touched,  and  that  the  sale  can  take  place  only  in  the  county  where  tho 
land  is  situated.  ^ 

Omission  to  Giyb  Notice  of  Bxecution  to  Non-kssidbnt  Judgment 
Debtor,  required  by  the  Missouri  act  of  March  12,  1849,  does  not  ipm 
facto  annul  the  sale  on  execution,  but  proper  relief  will  be  administered 
to  the  party  injured,  according  to  the  circumstances  of  the  case. 

Petition  praying  the  circuit  court  of  Franklin  county  to  set 
aside  a  sheriff's  deed  to  Murphy  for  land  in  that  county  sold 
under  a  special  execution  against  the  plaintiff  upon  a  judgment 
of  foreclosure  of  a  mortgage.  It  was  admitted  that,  at  the  time 
of  the  sale,  the  plaintiff  was  a  resident  of  St.  Louis  county,  and 
that  he  had  no  notice  of  the  issuance  of  the  execution  under 
which  the  sale  was  made.  The  circuit  .court  rendered  judgment 
setting  aside  the  sheriff's  deed,  but  requiring  the  plaintiff  to 
refund  to  Murphy  the  amount  of  his  bid.    Murphy  appealed. 

N,  Holmes,  for  the  appellant. 

Stevenson  and  Delqfield,  for  the  respondent. 

By  Court,  Leonabd,  J..  The  notice  of  execution  required  by 
the  act  of  the  twelfth  of  March,  1849^  to  be  giyen  to  a  judgment 
debtor,  who  is  a  non-resident  of  the  county  in  which  the  land 
to  be  sold  is  situated,  is  not  necessary  in  a  sale  of  mortgaged 
land  made  under  a  special  fieri  fadaus. 

Although  the  language  of  the  statute  is  general^  embracing  in 
its  words  all  execution  sales  of  land  situated  in  a  different 
county  from  that  in  which  the  judgment  debtor  resides,  we 
think  it  must  be  limited  in  its  operation  to  cases  falling  within 
the  mischief  intended  to  be  remedied;  and  that  this  is  clearly 
not  a  sale  of  that  character.  Debtors  frequently  own  land  in 
different  counties  of  the  state,  and  creditors,  not  for  the  pur- 
pose of  collecting  their  debts,  but  in  order  secretly  to  pur- 
chase their  debtor's  lands  at  a  sacrifice,  sent  their  executions 
to  distant  counties  upon  errands  of  speculation,  and  buying 
there  without  competition,  got  landed  property  for  a  mers 
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nominal  coDmderation;  and  to  Bappress  saeh  frandB,  fhis  notice 
to  fhe  debtor  was  required. 

It  is  true  that  the  debtor  can  always  protect  himself  by  pay- 
ing what  he  owes;  but  the  legislature  hare  thought  proper  to 
provide  this  additional  protection  against  what  they  considered 
unfair  conduct  on  the  part  of  the  creditor,  and  it  is  our  duiy  to 
give  proper  ejS6L*.t  to  the  proyision,  without,  howeyer,  extending 
it  to  cases  whicls  although  perhaps  within  its  words,  are  cer- 
tainly not  within  its  spirit.  The  defendant  in  this  execution 
knew,  for  such  was  the  general  law,  that  this  land  must  be  sold 
ander  this  judgment  before  any  other  property  could  be  touched 
by  it,  and  that  the  sale  could  take  place  only  in  the  county  of 
Franklin.  The  material  fact,  then,  required  by  the  legislature 
to  be  conununicated  to  the  debtor,  in  what  county  the  creditor 
elected  to  subject  his  debtor's  land  to  execution,  was  already 
known  to  him,  and  therefore  there  is  no  reason  for  our  oonsid- 
exing  such  a  case  as  falling  within  the  requirements  of  the 
statute. 

We  think  proper  to  remark  here  that  we  consider  this  provis- 
ion as  merely  directory,  even  in  the  cases  to  which  it  is  applica- 
ble, so  that  the  omission  to  give  the  required  notice  would  not 
tpso  facto  annul  the  conveyance,  but  proper  relief  would  be 
administered  to  the  party  injured  according  to  the  circumstances 
of  the  case.  If  the  party  whose  duty  it  was  to  give  the  notice 
had  acquired  the  tiUe,  there  would  seem  to  be  no  reason  why, 
in  a  direct  proceeding  against  him  for  that  purpose,  the  sale 
should  not  be  set  aside  and  the  property  restored;  and  when 
this  relief  could  not  be  had  on  account  of  the  interposition  of  a 
fair  purchaser,  who  had  paid  the  price  and  received  the  convey- 
ance, the  remedy  would  necessarily  be  confined  to  pecuniary 
damages,  assessed  against  the  wrong-doer. 

For  the  reason  given,  however,  this  judgment  must  be  re- 
versed; but  we  shall  remand  the  cause,  in  order  to  give  the 
plaintiff  an  opportunity  of  applying  for  leave  to  amend,  if  he 
80  desires,  and  has  any  other  ground  that  will  entiUe  him  to  the 
relief  he  seeks. 

The  other  judges  concurring,  the  judgment  is  reversed  and 
the  cause  remanded. 


Pailusk  ot  Sheriff  to  Oivb  Noticb  Rbquibxd  bt  Statuts  of  sale  doet 
not  affeet  the  title  of  a  bona  Jide  purchaser:  Draper  v,  Bryaon,  57  Am.  Bee. 
257,  note  266;  Brooks  v.  Boonejf,  56  Id.  430,  note  436,  where  other  caees  are 
collected;  Humphry  v.  Beetion^  48  Id.  370.  Statutes  requiring  notice  to  he 
given  are  directory,  and  a  neglect  to  observe  the  directions,  though  it  may 
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title,  if  there  be  no  oolluaion:  Brooks  y.  Booiteif,  56  Id.  490;  Ware  t.  Brad' 
/ord,  36  Id.  427.  The  notice  required  by  the  Minouii  execution  aot,  to  be 
gifen  to  a  judgment  debtor  who  ii  non-reeideDt  of  the  county  in  which  the  land 
to  be  eoldiSBitiuitedy  ia  not  neceaMiy  in  •  aale  of  nKntgiged  land  made  nndar 
a  epeoial/.  /a.:  Marrk  ▼.  ChoutooM,  37  Mo.  168,  eiting  the  prindpal 


MoIlyainb  V.  Habbib. 

[9D  Mmmnmi,  497,1 

Pabol  Btd>kkob  IB  vorr  Admibsiblc  to  Phots  Salb  o»  Qsowxsa  Gbop  off 
wheat.  Qrowing  wheat  ia  an  interest  in  land,  and  a  contract  ooooeming 
it  18  within  the  atatnte  of  frauda,  and  moat  be  in  writing. 

AcxiOH  to  recover  the  price  of  a  crop  of  growing  wheat  alleged 
to  have  been  sold  to  the  defendant.  The  action  was  commenced 
in  the  justice's  conrt»  and  was  appealed  to  the  circuit  court.  In 
the  la^r  court,  at  the  trial,  the  plaintiff  offered  to  show  that 
in  the  spring  of  1852,  plaintiff  agreed  verbally  to  sell,  and  the 
defendant  to  purchase,  a  tract  of  land,  possession  to  be  given  the 
ensuing  fall;  that  subsequently  the  agreement  was  modified  and 
the  defendant  allowed  to  take  immediate  possession  of  a  part  of 
the  dwelling-house  on  the  land,  and  such  portions  of  the  land 
as  the  plaintiff  had  not  at  the  time  in  cultivation.  A  short  time 
after,  the  plaintiff  executed  to  the  defendant  a  general  warranty 
deed,  in  which  no  reservation  of  the  crops  was  made.  Before 
the  wheat  growing  on  the  land  matured,  the  plaintiff  sold  it  to 
the  defendant  on  credit  for  the  sum  sued  for  in  this  action. 
Upon  the  production  by  the  defendant  of  the  deed  containing 
no  reservation,  all  the  evidence  offered  by  the  plaintiff  was  ex- 
cluded.   The  plaintiff  excepted,  took  a  nonsuit,  and  appealed. 

M.  Friasell,  for  the  appellant. 

D.  E.  Ferryman,  for  the  respondent. 

By  Court,  Scott,  J.  Growing  wheat  is  a  part  of  the  free« 
hold,  and  passes  along  with  the  land  on  which  it  is  sown.  The 
rule  with  regard  to  emblements,  as  stated  by  an  accurate  writer, 
is  this:  that  in  contracts  for  the  sale  of  things  annexed  to  and 
growing  upon  the  freehold,  if  the  vendee  is  to  have  the  right  to 
the  soil  for  a  time,  for  the  purpose  of  further  growth  and  profit 
of  that  which  is  the  subject  of  sale,  it  is  an  interest  in  land, 
within  the  meaning  of  the  statute  of  frauds,  and  must  be  proved 
by  writing;  but  when  the  thing  is  sold  in  prospect  of  separation 
tsom  the  soil,  immediately  or  within  a  convenient  and  reasonable 
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tiiiM,  wifhont  may  stipiilation  for  fbe  benefieud  use  of  the 
bvi  a  1II0K0  lioeoae  to  enter  and  take  it  ainiy,  it  is  to  be  regarded 
sabstantiaDj  as  a  sale  of  goods,  and  bo  not  witbin  the  statnte; 
altboagb  aa  xnetdental  benefit  maj  be  derived  to  the  Tendee 
from  tiie  eircumstance  that  the  thing  nuvy  remain  Ibr  a  time 
upon  the  land:  1  Greenl.  Cm.  GO. 

From  the  role  tibus  established,  it  is  plain  that  growing  wheat 
is  an  interest  in  land,  and  would  pass  by  the  deed  which  con- 
Teyed  the  land.  Now,  no  principle  is  better  established  Aan 
that  which  forbids  the  iatrodnotion  of  parol  evidence  to  contra- 
diet  or  -varj  a  deed.  The  evidence,  if  admitted,  wonld  have 
shown  that  an  interest  did  not  pass  bj  the  deed,  irtiich  the  law 
says  did  pass. 

Bat  as  growing  wheat  is  an  interest  in  land*  a  contract  con- 
cerning it  is  within  the  statute  of  frauds  and  perjuries,  and 
must  be  in  writing.  It  wovdd  follow,  therefore,  that  parol  evi- 
dence of  the  sale  of  a  growing  crop  of  wheat  would  be  inadmis- 
sible. 

The  judgment  is  affirmed. 

The  olher  iudffes  eoncur. 


Oaownso  Cbobs  Pass  mm  Dass  op  Laksx  Jf^yd  r.  JKdb^  5d  Aok  Dm^ 
374,  note  382,  wbora  other  cbam  an  coUeciad;  CHhb&mt  y.  DiOimgham.  SaU, 
233,  note  237,  where  other  caaes  are  colleoted. 

Gbowino  Crop  or  Wheat  is  Intksxst  m  Land:  ProUe  v.  Cojfman,  27 
Mo.  42S;  Btait  v.  Fa^^  37  Id,  80,  both  cHing  the  principal  caee. 

What  Gmvwm^  Coon  akx  Sviaxcr  to  RxscuTiosr  as  PfemoiTAcm 
Sea  iwte  to  Jfamtr.  RTniaoq,  65  Am»  Dea  Ml,  when  «Ua  aokject  ia  die- 


Bssi&vAaDOtf  OF  LnsBxax  u  Gaswxiro  Caoca  ciunoa  sa  Saowii  m 
Pabol  Evmsscx:  Cfiblwu  v.  Viaingham,  60  Am.  Pea.  233fe 
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CoiiVHrAiroB  to  Tkursnia  roa  Bshskit  or  GaH>ix»as  Who  shaal  Sioif  li 
ia  not  Toid,  aa  a  mere  matter  of  law,  on  account  of  the  omiarion  of  sooh 
ereditora  to  aign  it; 
CesTsr Avox  ar  T^iiscn  PAaaas  Lbqal  Titlk  to  OaAinsK 
fUxnvaonoK  oi*  MasaDOAoa  ExxmoPXinB  tacmtamuaas^  oton  Ttnv  for  the 
benefit  of  whoever  la  the  owner  of  it  at  tiie  tima 


Aoiiov  toy  the  posseemn  of  eertsis  lots  of  land,  claimed  by 
Hm  plaintiff  under  a  i^eriff's  deed,  upon  an  ezeoation  sale  un- 
der a  judgment  sgainst  B.  and  A.  Sing.    It  appeared  on  the 
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trial  that  the  Kings  mortgaged  the  lots  in  question  to  one  Cald- 
well, and  two  days  after  the  execution  of  the  mortgage^  they 
conveyed  to  Jefi&ies  and  Bay«  trustees,  for  the  benefit  of  their 
creditors,  all  their  real  and  personal  estate,  directing  the  mode 
of  the  sale,  and  the  proceedings  of  the  trustees  in  the  execution 
of  the  trust.  The  trustees  were  authorized  to  sell  at  pu1l>lic  or 
private  sale.  By  the  terms  of  the  deed  it  was  necessary  for  the 
creditors  to  sign  it  in  order  to  receive  any  benefits  under  it. 
Bay  and  Jeffries  subsequently  conveyed  the  lots  to  Caldwell,  in 
consideration  of  an  acknowledgment  by  him  of  satisfaction  of 
the  mortgage.  Judgment  was  rendered  for  the  defendant. 
Other  facts  appear  from  the  opinion. 

J,  W.  NoeUylox  the  appellant. 

J.  D,  StevenaoUf  for  the  respondent. 

By  Court,  Jjbovasd,  J.  This  petition  was  to  recover  the  pos- 
session of  land  upon  the  legal  title,  and  not  for  any  equitable 
relief.  The  deed  from  the  Kings  to  Jeffries  and  Bay  was  not  a 
mortgage,  but  a  conveyance  of  the  whole  title,  subject  only  to 
Caldwell's  mortgage,  and  it  vested  the  legal  ownership  in  the 
trustees  against  all  persons  except  Caldwell  and  his  assignees. 
So  far  as  the  record  shows,  this  conveyance  veas  not,  as  the 
appellant  seems  to  suppose,  a  second  mortgage,  nor  a  mere 
naked  authority  to  sell  for  the  benefit  of  creditors;  but,  as  we 
have  already  remarked,  a  transfer  of  the  legal  ownership  upon 
the  trusts  declared  in  it,  subject  to  Caldwell's  mortgage. 

It  is  not  void  as  a  mere  matter  of  law,  on  account  of  the 
omission  of  the  creditors  to  sign  it  as  they  were  required  to  do, 
in  order  to  entitie  them  to  any  benefit  under  it,  and  there  is  no 
question  saved  in  the  record  as  to  its  invalidity  on  the  score  of 
fraud  in  fact.  The  consequence  is,  that  their  conveyance  to 
Caldwell,  in  satisfaction  of  his  mortgage  debt,  vested  tiie  entire 
legal  ownership  in  him,  and  the  subsequent  satisfaction  of  the 
mortgage  extinguished  that  incumbrance  upon  the  tiUe  for  the 
benefit  of  whoever  was  the  owner  of  it,  instead  of  returning  that 
titie  to  the  Kings,  who  had  previously  parted  with  all  their  inter- 
est  in  the  land  by  their  deed  to  Jefiies  and  Bay. 

There  is  no  question  here  as  to  the  mere  legal  propriety  of  the 
conduct  of  the  trustees  in  conveying  to  Caldwell.  Whether 
that  act  was  a  breach  of  duty  for  which  they  are  liable  to  who- 
ever were  the  beneficiaries  of  the  property  at  that  time,  cannot 
be  discussed  in  this  record.  It  is  sufficient  here  that  the  legal 
ownership  was  in  them,  and  that  th^  made  the  transfer  to  Cald- 
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well,  which  we  most  presume  was  proper,  and  not  a  breach  of 
trost,  until  it  is  so  shown  in  a  proper  proceeding  instituted 
■gainst  them  for  that  purpose. 
The  judgment  is  affirmed. 

CovYETAXCB  BT  Tbustsb,  BmBCT  OF.— 1.  At  eomnum  Ism.— A.  trmtee  to 
whom  land  wm  oonToyed  by  deed  or  will  wat,  at  the  oomiiMm  law,  regarded 
as  the  owner  of  the  land.    Aa  a  general  rale,  the  legal  eitate  in  his  hands  had 
preciaely  the  nune  properties  and  inoidenta  that  it  would  have  had  were  he 
the   usufructuary  owner:   Lewin   on  Trusts,   5th   ed.,    182;   1    Perry   on 
Trusts,  seo.  S21;  Kerr  v.  WhUe,  52  Ga.  362,  36a     The  trustee  was  at  com- 
Bon  law  regarded  as  the  tenant  of  the  fee,  and  was  considered  as  actually 
seised  of  the  freehold:  Willis  on  Trustees,  72,  60.    The  common-law  courts 
did  not  even  rocognize  the  uses  for  which,  by  the  terms  of  the  deed  or  will, 
the  trustee  held  it,  but  treated  him  as  the  owner  of  the  land  to  all  intents 
and  purposes.     Equity  also  treated  him  as  the  legal  owner,  but  it  compelled 
him  to  use  the  land  for  the  purposes  declared.     So  long  as  he  conformed  to 
those  purposes  he  waa  recognised  aa  having  the  legal  ownership.    When  the 
trustee  violated  his  trust  he  was  removed,  and  a  new  trustee  was  appointed. 
The  title  of  the  old  trustee  thus  became  divested.     But  the  course  generally 
pursued  was  for  the  court  to  appoint  a  new  trustee,  and  then  have  the  old 
trustee  convey  the  title  to  him:  Kerr  v.  White,  02  Ga.  368;  Huchabee  v.  BiU 
Ungdy,  16  Ahi.  414;  S.  C,  50  Am  Dec.  183.     Although  the  cestui  que  inut 
was,  in  equity,  regarded  as  the  absolute  owner,  he  was,  in  a  court  of  law, 
regarded  in  the  light  of  a  stranger:  Huehdbee  v.  BUlingsly,  gupra.     At  law, 
therefore,  a  conveyance  by  the  trustee  transferred  to  his  grantee  the  legal 
estate  aa  effectually  as  if  the  trustee  held  the  beneficial  estate:  Lewin  on 
Trusta,  5th  ed.,  184;  1   Perry  on  Trusts,  sec.  321;    Bavk  qf  United  8taU)t 
V.  Bennhig,  4  Cranch  C.  C.  81;  PreUher  v.  MeDovoeli,  8  Bush,  46;  Thatcher 
V.  8t.  Andrew's  Charch^  37  Mich.  264;  Den  ex  dem,  Canoy  v.   Troutman^  7 
Ired.  L.  155.     And  a  conveyance  by  the  trustee,  even  though  made  in  viola- 
tion of  the  trust  under  which  it  is  held,  conveys  the  legal  estate:  Bank  oj 
United  StaMs  v.  Benning,  4  Cranch  C.  C.  81;  Daioson  v.  Hat/den,  67  111.  52; 
KoeMer  v.  Btarke,  81  Id.  436;  Hannibal  dt  St.  J.  R.  R.  Co.  v.  Orcfn,  68  Mo. 
169,  177,  citing  the  principal  case.     The  trustee  may  convey  the  legal  title  so 
as  to  enable  the  alienee  to  maintain  ejectment.     The  question  aa  to  his  equi- 
table right  to  convey  for  a  diffei'ent  purpose  from  that  uuthorized  by  the  trust 
is  one  of  purely  equitable  cognizance,  ami  cannot  be  inquired  iuto  in  a  court 
ol  law:  Den  ex  dem.  Canoy  v.  Troutman^  7  Ired.  L.  155.     And  the  grantee 
of  a  trustee  may  also  set  up  the  legal  title  acquired  by  the  conveyance  in 
defense  of  an  action  of  ejectment:   Wi'son  v.  SotUh  Park  Comm'rs^  70  111.  46. 
Where  a  testator,  by  his  will,  gave  his  wife  power  to  sell  any  of  the  prop* 
crty  devised,  provided  the  power  should  be  exercised  by  and  with  the  advice 
of  two  persons  named  in  the  M'ill,  it  was  held  that  a  grant,  bargain,  and  sale 
deed  executed  by  her,  >vith  the  indorsement  thereon  by  said  persons  that 
they  ratified  and  contirmed  the  sale,  oonveyed  the  legal  title  to  the  purchaser: 
Dawnon  v.  R<inv<ery  58  Ala.  573.    But  when  a  conveyance  is  made  to  a 
trustee,  who  has  no  interest  in  the  trust  fund,  with  pow.er  to  sell  and  convey 
the  trust  lands,  subject  to  the  approval  of  the  cestui  que  tmst,  the  deed  of  the 
trustee  to  a  purchaser  will  not  pass  the  legal  title  without  the  approval  of  the 
etttui  que  trust  in  writing:  Sprngue  v.  Edwards,  48  Cal.  2.39.     If,  however, 
tiie  cestui  que  tru&t  joins  in  the  deed,  it  will  be  valid,  and  convey  to  the 
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grantee  the  whole  estate:  Welton  v.  Palmar,  39  Id.  456.  And  a  deed  by  the 
trottee,  made  with  the  assent  of  the  sole  beneficiary,  is  valid  and  passes  the 
legal  title:  Dpkea  t.  MeVa^,  67  Oa.  502.  If  a  city  holds  the  title  to  lands 
within  its  limits  as  a  trastee  for  the  parties  in  possosrioa  of  the  same,  and  to 
be  conveyed  to  sach  parties  upon  their  compliance  with  certain  cooditionB,  a 
deed  to  them  by  the  city  is  conclusive  evidence  in  their  favor,  in  an  action  of 
ejectment  brought  by  them  against  a  party  who  lays  no  claim  to  the  title  of 
the  city.  And  where  such  a  deed  contains  a  recital  that  the  grantee  thereia 
is  one  of  the  benefidaries,  the  defendant  cannot  raise  the  point  that  the 
plaintiff  is  not  a  beneficiary.  The  deed  is  conclusive  against  him  on  that 
point:  McCretry  v.  Sawyer,  52  OaL  257;  MdCrtery  v.  Duane,  Id.  293.  A 
quitclaim  deed  from  a  trustee  to  the  trustor  reinvests  the  latter  with  the  legal 
estate,  and  divests  the  trustee  of  it:  Hwchahee  v.  BUUngslp,  50  Am.  Dec. 
183.  A  quitclaim  deed  of  property  oharged  with  a  trust  passes  to  a  third 
person  only  such  title  as  the  grantor  has,  and  such  grantee  takes  the  prop- 
erty charged  with  the  trust:  JSaher  v.  Woodman,  5  West  Coast  Bep.  13& 
(Sup.  Ct.  Or.,  Dec.  1884).  "But  where  a  trustee,  being  in  possession  of  the 
trust  estate,  makes  a  bonajide  conveyance  of  it  for  valuable  consideration,  to 
a  purchaser  who  has  no  notice  of  the  trust,  the  title  of  the  purchaser  will  bo 
good,  both  at  law  and  in  equity,  for  he  has  equal  equity  with  the  cestui  quit 
Irtut,  and  the  legal- conveyance,  of  course,  gives  him  the  priority  at  law: 
Hill  on  Trusts,  505;  MUlard's  Case,  2  Freem.  43;  Finch  v.  Eiurl  (/  Winehel- 
sea,  IF.  Wms.  277;  Bank  of  United  Stales  v.  Benning,  4  Granch  C  C.  81. 
After  a  trustee  has  made  a  sale  and  executed  a  conveyance,  he  has  no 
power  to  make  a  second  sale;  and  if  he  attempts  to  do  so,  the  grantee  in  the 
second  deed  will  take  no  title:  Koeater  v.  Burke,  81  111.  436.  A  trustee  can- 
not transfer  his  legal  estate  by  a  deed  purporting  only  to  convey  all  the  right* 
title,  and  interest  of  the  cestui  que  trust  therein:  Titeomb  v.  Currier,  4  Cush. 
591.  A  deed  by  a  trustee  relinquishing  his  legal  estate,  but  without  convey 
ing  it  to  any  person,  is  inoperative,  and  leaves  the  estate  in  him,  subject  to 
all  the  trusts  declared  in  the  deed  creating  it:  Dick  v.  Pitd^ord,  1  Dev.  & 
B.  Eq.  480.  A  trustee  cannot,  by  any  act  of  his  own,  denude  himself  of  hie 
character  of  trustee  until  he  has  performed  his  trust:  Chalmer  v.  Bradley,  1 
Jao.  &  W.  51,  68;  Huekabee  v.  BiUingdy,  16  Ala.  414;  S.  C,  50  Am.  Dec 
183;  Cruifery.  HalUday,  11  Paige,  314;  Wilkinson  v.  Parry,  4  Buss.  272. 
Where  a  trustee  conveys  the  trust  estate,  the  mere  transfer  will  not  have  the 
effect  of  communicating  the  trust  or  power  to  the  grantee:  Lewin  on  Trusts, 
5th  ed.,  209;  Crewe  v.  Dicken,  4  Ves.  97;  Cole  v.  Wade,  16  Id.  47;  Bradford 
V.  Belfield,  2  Sim.  264;  Thatcher  v.  Candee^  3  Keyes,  157;  1  Perry  on  Trusts, 
sec.  274. 

WhESB    PbOPSKTT  IB    CONYBTXD    TO    TbUSTKSS    FOB    PAYMENT   OF   SxT- 

TLKR*8  Debts,  their  deed  transfers  a  good  title  to  the  purchaser:  Goodrich  v. 
Proctor,  1  Gray,  567;  Pwrdy  v.  Whitney,  20  Pick.  25;  WUUams  v.  Oiey,  a 
Humph.  563.  And  a  oonveyance  to  one  as  trustee  in  trust  to  rent  or  sell  the 
piopwty,  and  apply  the  proceeds  towards  the  payment  of  a  debt  of  the  grantor, 
oonveys  the  fee,  and  the  trustee  has  power  to  convey  the  legftl  title;  and  a 
bonajide  purchaser  from  him  acquires  a  good  title,  even  if  the  trustee,  before 
the  sale,  had  received  sufficient  money  from  the  rents  to  pay  tho  trust  debt: 
Thom/pson  v.  McKay,  41  Cal.  221.  But  it  was  held  in  Briggs  v.  Dams^  20 
K.  Y.  15,  where  the  grantees  of  land  in  trust  for  creditors  reoonveyed  to  the 
grantor  by  deed  reciting  that  the  trusts  had  been  executed,  when  in  fact  thera 
were  cestwis  que  trust  entitled  to  a  sale  and  distribution  of  the  proceeds,  and 
the  debtor  then  mortgsged  the  land  for  a  valuable  consideration  to  one  having 
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€onatniel>Te,  but  not  acteal,  notiee  of  th«  tnut  mad  reeonYvjBiioe,  that  tlie 
mortgagee  took  aabjeet  to  the  ezeootion  of  the  tnut  The  title  of  a  pur- 
ehaaer  from  a  testamentary  trustee  is  defeated  by  the  lasotTency  of  the  tas- 
tator*!  estatSy  and  a  sale  by  the  administrator  for  the  payment  of  debts:  Hitt 
T.  TraU,  67  Me.  501. 

OoNYKTAKd  BT  Ons  OF  SsTBBAL  Tbxjbiek  does  Dot,  ss  in  the  case  of 
ordioary  joint  tenants,  convey  his  share  of  the  estate:  1  Perry  on  Trusts,  see. 
412;  HMUur  v.  JaehimL,  8  Cow.  543.  The  title  to  tmst  property,  nnleas  it 
bekmg  to  a  diarity  or  to  a  public  trust,  can  only  be  cooTeyed  by  the  deed  of 
sU  the  truaiees  having  an  interest  in  it:  1  Perry  on  TrastB,  sec  412;  CMder 
▼.  BmtUry  105  HI.  410;  Chopin  t.  FWu  (7.  8,  tn  Chieopee,  8  Ony,  580; 
^eanf  ▼.  March,  12  Gosh.  580;  Ham  v.  Ham,  58  N.  H.  70;  Sinekdr  v.  Jack- 
MB,  8  Caw.  543;  Ridgdey  y.  Joknmm,  11  Barb.  627.  Bat  as  the  estate  of 
tiustoiis  is  held  in  joint  tenancy,  on  the  death  of  one  the  whole  estate  de- 
TolTes  npon  the  sarriTors,  and  will  paas  by  their  oonTeyanoe:  Samnden  v. 
SchmaeUe,  40  Cal.  59;  Oolder  ▼.  Brtader,  105  IlL  410.  The  fact  that  the 
mrviving  tmstees  are  required  to  fill  the  ▼aoancles  occurring  in  their  number 
from  time  to  time  will  not  render  *  conTcyance  made  by  the  whole  of  tlie 
surrirors  invalid,  although  it  is  made  while  a  vacancy  exists.  It  is  only 
when  the  terms  of  the  power  creating  the  trust  imperatiTely  require  the 
vacancy  to  be  filled  that  the  acts  of  the  survivors  will  be  held  invalid:  Oolder 
V.  Bremler,  mpra.  But  where  a  deed  creating  a  trust  conveys  the  trust 
Mtste  to  two  trustees,  and  empowers  them  to  sell  and  dispose  of  the  trust 
sitBte,  a  conveyance  by  one  of  them,  while  the  other  is  acting  as  trustee, 
dose  not  convey  the  legal  title:  Learned  v.  WeUam,  40  CkL  349. 

Brate  of  Last  Subtiyuio  Trustbb  Bisckkdb  to  bis  Heik  at  common 
law,  his  eldest  son,  who  may  convey  it  in  fee:  Zabrukie  v.  Morris  A  E,  R. 
M,  Co.,  33  N.  J.  Eq.  22;  Sehenek  v.  Schenck,  1  C.  E.  Green,  174;  BoeUm 
F,  Co.  Y.  ComdU,  4  Id.  304;  WilU  v.  Cooper,  1  Dutch.  137;  WiUis  on 
TrDStB,53. 

Krwam  ov  Nomn  or  Tnu»  upon  Bights  of  OBAirm.-^It  is  weU  settled 
that  a  pundiaaer  of  trust  property  with  notice  of  the  trust  takes  it  charged 
with  and  subject  to  the  trust:  Carpenter  v.  McBride,  3  FU.  292;  S.  C,  52 
Am.  Dec.  870;  Helk  v.  Riekmand,  F,  A  P.  R.  R.  Co.,  4  Oratt.  482;  S.  C,  50 
Aa.  Dee.  88;  Teibotes  E^r*  v.  Be2r«  /TeirB,  5  B.  Hon.  320;  S.  C,  43  Am. 
0ec.  126;  Bmih  v.  Dw^d,  2  MoCkyrd's  Ch.  143;  S.  C,  16  Am.  Dec.  641; 
Lo^eis  V.  BmdoOel,  1  Blackl  416;  8.  a,  12  Am.  Dec.  258;  Shepherd  v.  Me- 
S9er%,  4  Johns.  Gh.  130;  S.  G.,  8  Am.  Dea  661;  Jackson  v.  MaMorf,  11 
Johns.  01;  8.  G.,  6  Am.  Dec.  355;  Kent  v.  PluvA,  57  Oa.  207;  Ryan  v.  Doyle, 
31  Iowa,  53;  QrvKg  v.  XTlrich,  8  Kan.  112;  Imrn  v.  First  National  Bank,  52 
MisL  902:  Ham  ▼.  Ham,  58  K.  H.  70;  Coble  t.  Nonemaker,  78  Pa.  St.  501; 
Sodhr's  Appeal,  87  Id.  154. 

GoNmiuOTm  Norioi. — ^Whenever  a  purchaser  holds  under  a  conveyance, 
sod  is  obliged  to  make  out  his  title  through  that  deed  or  through  a  series  of 
prior  deeds,  he  is  generally  regarded  as  having  constructive  notice  of  every 
mstter  connected  with  or  affecting  the  estate,  which  appears  either  by  descrip- 
tion of  parties,  by  recital,  by  reference,  or  otherwise,  on  the  face  of  any  deed 
which  forms  an  easnntisl  link  in  the  chain  of  instruments  throngh  whirh  he 
snst  derive  his  tiUe:  2  Pomeroy's  Bq.  Jur.,  sec  626;  Howard  Ins.  Co.  v. 
HaUep,  8  N.  T.  271 ;  8.  G.,  59  Am.  Dec.  478;  McConnel  v.  Reed,  4  Scam.  1 17; 
8.  C,  38  Am.  Dec.  124;  Johsuion  v.  Cfwathmey,  4  Litt  317;  S.  G.,  14  Am.  Dec. 
135;  Johmmm  v.  ThweaU,  18  Ala.  741;  WUier  v.  Dudley,  42  Id.  616;  Burch  v. 
ChrCer,  44  Id.  115;  DiMfley  v.  WUter,  46  Id.  664;  CoHriU  v.  Clenny,  52  Id.  480i 
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▼•  MtUtkem,  29  Ark.  650;  Sigovmey  t.  JftMifi,  7  Coon.  324;  DcyU 
▼.  Tm$^  4  Scam.  202;  Merrick  ▼.  WaUace,  10  IlL  486;  Morrimm  v.  Ketty^ 
22  Id.  610;  Ohkagoy  B.  /.  dfe  P.  i?.  R,  Co.  ▼.  Kennedy,  70  Id.  350;  fFttfemoii 
▼.  Hutekmaon^  20  Ind.  40;  Ooffay  t.  Chapman^  26  Id.  833;  ^romnoA  v.  May^ 
42  Id.  92;  MueOer  v.  ^n^n,  12  Bush,  441;  Hagthorp  v.  ffooit,  1  Gill  &  J. 
270;  (Treen  v.  Early,  39  Md.  223;  White  v.  fbrter,  102  Mass.  375;  lUzhugh  v. 
Barnard,  12  Mich.  106;  Com  y.  JShoiii,  18  Id.  434;  Baker  v.  Mather,  25  Id. 
51;  Cby  v.  Coy,  15  Minn.  119;  Mc^or  t.  Buckley,  51  Mo.  227;  i^Vo«e  v.  ^adb- 
man,  1  Johns.  Ch.  288;  OUbert  v.  Petder,  88  N.  7.  165;  Acer  v.  WestcoU,  46 
Id.  384;  Christmaa  v.  Mitchell,  3  Ired.  Eq.  535;  Sergeani  y.  Ingenoll,  15  Pa. 
St.  343;  iterr  v.  jn<cA«ii,  17  Id.  433;  Murrell  ▼.  YFatrnm,  1  Tenn.  Ch.  342; 
YnZZif  V.  Oay,  48  Tex.  463;  Bwrween  t.  i^ati&er,  21  Gratt  446;  Woody,  Krebe, 
80  Id.  708;  PHngh  ▼.  2>tmii,  87  Wis.  449;  Bnuh  ▼.  fTore,  15  Pet.  93,  1 14; 
Baffertyy.  MaUory,  8  Bias.  362;  Mertuu  t.  Joll^e,  Amb.  311;  Ooppin  r. 
Femyhough,  2  Bio.  Ch.  291;  Malpae  v.  Ackland,  3  Ross.  273;  Cb^  r.  Simt, 
5  Do  G.  M.  &  G.  1;  PavtM  v.  Thomas,  2  Yon.  &  Coll.  234;  Clements  v. 
YfeOff,  L.  R.,  1  Eq.,  200;  POchery.  Bawlina,  11  Id.  53;  Wilson  v.  Hart,  L. 
R.,  1  Ch.  App.,  468;  and  see  note  to  Lodge  ▼.  SimonUm,  23  Am.  Deo.  48  et 
•eq.,  where  this  snbjeot  is  discussed.  And  a  reference  in  a  deed  to  a  will  is 
notice  to  the  grantee  of  the  trusts  contained  in  the  will:  Qraffy,  Castleman, 
5  Rand.  195;  S.  C,  16  Am.  Dec.  741.  A  trustee's  deed  which  describes  him 
as  trustee,  and  is  signed  by  him  with  the  word  "  trustee  "  added  to  his  name, 
and  which  describes  the  land  conveyed  by  him  as  part  of  the  land  conveyed 
to  him' by  the  trust  deed,  contains  a  sufficient  reference  to  the  source  of  his 
power  to  validate  his  sale  and  deed:  Porter  v.  SehofieUi,  55  Mo.  56.  And 
where  one  holding  certificates  of  stock  in  his  name  as  "trustee  "  pledges  them 
as  security  for  his  own  debt,  the  term  "trustee  *'  is  a  sufficient  notice  of  a 
trust,  and  the  pledgee  who  takes  the  certificates  without  inquiry  does  ao  at 
his  peril:  Shaw  v.  Spencer,  100  Mass.  382;  8.  C,  1  Am.  Rep.  115. 

Bona  Fide  Puhchaskr  without  Notice  of  the  trust  takes  the  property 
discharged  of  the  trust:  Beck  ▼.  Ulrich,  13  Pa.  St.  636;  S.  C,  53  Am.  Dec 
507;  Hvdnal  v.  Wilder,  4  McCord,  294;  S.  C,  17  Am.  Dec.  744;  Qr^fin  v. 
Blanehar,  17  Cal.  70;  Papot  v.  Gibson,  7  Oa.  530;  Hill  on  Trusts,  816.  But 
if  a  trust  estate  is  conveyed  to  a  volunteer,  he  will  be  bound  by  the  trust,  al- 
though he  had  no  notice  of  it:  Coble  v.  Nonemaher,  78  Pa.  St.  501;  8adler*s 
Appeal,  87  Id.  154. 

2.  Under  Statutes  qf  New  York  and  Caiybmia. — ^The  revised  statntes  of 
New  York  provide  that  "  where  the  trust  shall  be  expressed  in  the  instru- 
ment creating  the  estate,  every  sale,  conveyance,  or  other  act  of  the  trustee, 
in  contravention  of  the  trusty  shall  be  absolutely  void:"  1  B.  S.  N.Y.  730,  sec 
65  (1829);  3  R.  S.  N.  Y.  2183,  sec  65  (1882).  And  section  870  of  the  civU 
codo  of  California  provides  that  "where  a  trust  in  relation  to  real  property 
is  expressed  in  the  instrument  creating  the  estate,  every  transfer  or  other  act 
of  the  trustees,  in  contravention  of  the  trust,  is  absolutely  void.'*  James  C. 
Smith,  J.,  delivering  the  opinion  of  the  court  in  Wood  v.  Mather,  38  Barb. 
473,  481,  referring  to  the  section  of  the  revised  statutes  of  New  York,  quoted 
above,  said:  "  The  object  of  this  provision  is  to  protect  cestuis  que  trust  from 
the  unauthorized  acta  of  their  trustees,  by  charging  persons  dealing  with  tbu 
latter  with  knowledge  of  the  trust:"  See  also  Anderson  v.  Wood,  44  N.  Y. 
249.  The  courts  of  New  York  have,  under  this  statute,  uniformly  held  that 
when  the  trust  upon  which  a  trustee  holds  an  estate  is  expressed  in  the  wUl 
or  other  instrument  creating  it,  any  sale  or  conveyance  thereof  by  him,  in 
oontravention  of  snch  trust,  is  absolutely  void,  and  the  1^^  estate  remaim 
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in  the  trustee:  Powen  ▼.  Derffm,  6  Id.  858;  Bdmoni  r.  (yBfim,  12  Id.  394; 
Brigffa  v.  Doom,  20  Id.  10;  S.  C,  21  Id.  574;  BnueU  v.  ihcMe/Z,  96  Id.  581; 
FUMfferaid  t.  Topping,  48  Id.  438;  DongUu  v.  Crvgtr,  80  Id.  15;  BriggB  ▼. 
Da9ia,  20  Barb.  892,  404;  Pott  v.  Hover,  30  Id.  812,  821;  Chifm  t.  Ibrd,  1 
Boew.  123»  143;  WhUe  v,  Bttdmm  B.  /m.  Co.,  7  How.  Pr.  341»  349.  In  Bel- 
tmont  V.  (/Brien,  rapra,  where  hads  were,  in  oontempUtion  of  marriage, 
eonveyed  to  trustees  to  reeeire  the  rents  and  profits  and  apply  them  to  the 
separate  ose  of  the  wife  daring  her  life,  and  the  trust  deed  oontained  •  power 
to  the  trustees  to  sell  the  lands  sad  reinvest  the  proceeds,  a  conTeyance  of 
the  trostees  was  held  not  to  be  in  violation  of  this  statute,  but  to  oonvey  to 
the  purchaser  a  valid  title.  But  a  porohaser  of  land  from  a  trustee,  with 
power  to  oonvey  only  on  the  happening  of  an  event,  which  is  a  condition 
precedent,  must  ascertain  at  his  peril  whether  the  condition  has  been  ful- 
filled, even  though  the  deed  recites  performance  of  the  condition.  And  if  it 
turns  out  that  the  condition  has  not  been  fulfilled,  the  deed  will  be  void: 
Oriawold  v.  Perry,  7  Laos.  98.  No  case  involving  the  oonstruction  of  section 
870  of  the  civil  code  of  Oalifonua  seems  to  have  yet  come  before  the  supreme 
court  of  that  state. 

The  fringifal  cask  is  oixed  in  State  v.  Benoist,  37  Ma  508,  to  the  point 
that  a  deed  which  conveys  the  property  of  a  debtor  absolutely  to  trustees,  to 
be  sold  for  the  payment  of  the  debts  named  and  preferred  in  it,  is  treated  as 
an  assignment,  and  not  as  a  deed  of  trust  in  the  nature  of  a  mortgage  security. 
It  is  also  cited  in  Bowlm  v.  Fkarman,  28  Id.  432,  to  the  point  that  the  vendee 
of  a  tmstee  having  the  legal  title  need  not,  in  a  court  of  law,  show  that  the 
conditions  of  the  trust  deed  have  been  complied  with. 

AoBBMT  OF  Ckkditobs  TO  DssD  OF  Tkust  for  their  benefit  is  not  necea* 
saiy  in  order  to  vest  the  legal  title  in  the  trustee:  See  TamatU  ▼•  Stomey^  44 
Am.  Deo.  213.  note  228,  where  the  other  cases  are  coUacted, 


GaBXH   V.   ROBABD8. 

[90  UXMOUK,  63S.] 

Bpjwiim  OF  linsoTOi  Statctb  of  Limitations  is  nov  Suspbhdsd  dus^ 
mo  Absbkox  of  a  person  who  goes  to  another  state  with  the  intention 
of  returning,  leaving  his  family  and  property  in  Missouri,  although  he 
remains  in  such  other  state  for  several  months  doing  business  there. 

Action  brought  in  1853  to  recover  money  advanced  in  1846. 
The  defendant  relied  on  the  statnte  of  limitations.  The  evi- 
dence on  the  trial  showed  that  the  defendant  went  to  California 
in  April,  1849,  and  returned  to  Missouri  in  Januaiy  or  Febru- 
ary, 1851.  While  in  California  he  was  engaged  part  of  the  time 
in  mining  and  part  of  the  time  in  keeping  a  provision  store.  He 
left  a  dwelling-house  in  Missouri  in  which  his  family  resided, 
and  also  much  other  real  property.  There  was  evidence  of  dec- 
larations made  by  him  before  leaving  of  an  intention  to  return. 
The  instruction  referred  to  in  the  opinion  is  as  follows:  ''  The 
ooort  instroctB  the  jury  that,  if  they  believe  from  ihe  evidence 
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that  defendant  Bobards  went  to  California  in  tbe  lowing  oi 
1849  on  a  trading  expedition,  leaTing  his  family  in  his  own  man- 
fdon-house,  their  usual  place  of  reeidenoe  in  this  dtj,  keeping 
house,  his  family  consisting  of  wife  and  children,  with  a  large 
amount  of  property,  with  the  intention,  when  he  left,  to  return 
as  soon  as  he  completed  the  object  of  his  expedition,  and  did  so 
return  in  the  winter  of  1850-61,  his  family  continuing  to  keep 
house  in  said  mansion-house  during  the  time  of  said  absence, 
this  did  not  destroy  his  residence  here,  and  is  not  to  be  regarded 
in  computing  the  said  five  years.  But,  on  the  other  hand,  if 
they  belieye  from  the  evidence  that  after  he  reached  California 
he  changed  his  intention  and  purpose,  and  intended  to  remain 
permanently  and  abide  in  California,  then  the  time  of  his  ab- 
sence from  Missouri  shall  not  be  taken  into  account  in  consider- 
ing the  question  whether  it  was  five  years  from  the  time  such 
cause  of  action  accrued  till  suit  was  brought."  The  plaintiff 
took  a  nonsuit  and  afterwards  appealed. 

Broadhead,  for  the  appellant. 

No  appearance  for  the  respondent. 

By  Court,  Scott,  J.  The  only  question  presented  here  for 
our  determination  is  that  contained  in  the  second  instruction 
given  by  the  court.  That  question  is,  whether  the  circum- 
stances detailed  in  that  instruction  will  prevent  a  bar  by  the 
statute  of  limitations,  and  bring  a  defendant  within  the  last 
clause  of  the  seventh  section  of  the  second  article  of  the  act 
prescribing  the  times  of  commencing  actions,  which  enacts  that 
if,  after  such  a  cause  of  action  shall  have  accrued,  such  person 
depart  from  and  reside  out  of  this  state,  the  time  of  his  absence 
shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited  for 
the  commencement  of  snch  action. 

We  can  see  no  reason  why  the  statute  should  not  run  against 
the  plaintiff  under  the  circumstances  of  this  case.  All  the 
ordinary  process  of  the  law  authoruEed  for  the  enforcement  of 
demands  was  at  his  service.  His  writ,  under  our  law,  could 
have  been  served  so  as  to  warrant  a  general  judgment,  binding 
all  the  goods  and  chattels,  lands  and  tenements,  of  his  debtor, 
and  there  was  ample  property  to  satisfy  his  demand.  Under 
such  a  state  of  facts,  thore  could  not  possibly  exist  any  reason 
tar  preventing  a  bar  of  the  statute,  and  we  would  not  be  war- 
ranted in  infezxing  that  the  legislature  designed  to  interpose  any 
obstacle  to  its  running. 

itae  judgment  is  affirmed,  the  other  judges  ooneoxnng. 
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"Rxsii«  WITHOUT  8c4n,*  ur  Statutk  or  laiOKJamKn,  bmmm  only 
an  established  residence  or  home  without  the  «tate,  and  if  the  debtor  have  a 
reeidence  in  the  state  when  the  cause  of  action  first  accrues,  it  wOl  remain,  not- 
withstanding his  absence  for  special  porpoees,  so  long  as  there  shall  remain 
the  intention  to  retom:  Bueknam  t.  Thompson,  61  Am.  Deo.  237,  note  239. 

ABSX17CB  FBOM  Stats  Gkhsraixt,  What  18:  See  Clarke  v.  Bayd:  qf  Mis- 
mtsippi^  52  Am.  Dec  248,  note  256;  Stige  r.  HawUy,  41  Id.  128,  note  135; 
note  to  Moore  v.  Jrmsirongt  36  Id.  72,  where  this  subject  is  discussed.  A 
mere  temporary  absence  in  another  state  of  a  debtor  who  leavee  his  family 
and  property  in  Missouri  does  not  stop  the  running  of  the  statute  of  limita- 
tiona  of  the  latter  state:  Cook  v.  Holmes,  29  Mo.  64;  Johnson  v.  SmUh,  43  Id. 
fiOl,  both  citing  the  principal  case.  The  principal  case  is  also  cited  in  Vemtei 
▼.  Cademartori,  59  Id.  354,  to  the  point  that  where  all  the  ordinary  processes 
of  the  law  authorized  for  the  enforcement  of  demands  is  at  the  service  of  a 
party,  the  temporary  absence  of  his  debtor  in  aoothar  state  does  not  stop  the 
ruming  of  the  statute. 


BiDAULi  V.  Wales 

[90]CnM>ina.54S.] 

Irairnov  OfF  Bum  not  to  Pat  fok  Goods  at  Ton  Aobmkd  by  hia 
is  not  sufficient  to  avoid  the  sale.  To  have  that  effect,  it  must  have  been 
his  intention  never  to  pay  for  them;  and  whether  or  not  that  was  his  in- 
tention is  a  question  for  the  jury. 

KouoH  Party  Injuhxd  vay  Ayoid  Sals  as  aoadtst  FBAUDnLiNT  Puk- 
CHASBR,  yet  this  cannot  be  done  when  the  rights  of  third  persons  have 
intervened.  This  exception,  howover,  does  not  embrace  the  general 
creditors  of  the  purchaser  seizing  the  property  by  attachment  or  execu- 
tion, or  taking  it  by  assignment  as  security  for  a  pre-existing  debt. 

AcnoN  to  recover  sixteen  hogsheads  of  sugar,  or  their  Taloe, 
oonsigDed  to  the  defendants  as  the  factors  of  one  Whiting,  who 
claimed  the  sugar  under  an  alleged  sale  to  him  by  the  plaintifis. 
The  plaintiffs  claimed  that  the  title  to  the  property  did  not  pass, 
owing  to  Whiting's  fraud.  The  allegations  of  the  original  peti- 
tion are  stated  in  the  opinion  of  the  court  on  a  former  appeal: 
59  Am.  Dec.  827.  After  the  case  was  remanded,  the  plaintiffs 
amended  their  petition  by  stating  that  **  Whiting  purchased  and 
receiyed  the  possession  of  the  sugar  without  any  intention  of 
paying  for  the  same,  and  with  the  purpose  of  cheating  and  de- 
frauding the  plaintiffs  out  of  their  property."  The  defendants 
took  issue  upon  this  additional  averment.  They  further  alleged 
that  when  the  sugar  was  consigned  to  them  Whiting  was  in- 
debted to  them,  and  that  this  indebtedness  had  not  been  paid, 
and  that  they  had  been  summoned  as  garnishees  in  a  suit  against 
Whiting,  brought  by  a  party  to  whom  he  was  indebted  in  a  larget 
amount  than  the  balance  that  would  remain  in  their  hands  after 
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the  payment  of  fheir  demand.    The  oUier  facts  are  stated  in  tha 
opinion  and  in  the  decision  on  the  former  appeal. 

Knox  and  KeUogg,  for  the  appellants. 
Olover  and  Biohardson^  for  the  respondents. 

By  Court,  Lbonabd,  J.  This  judgment  must  be  rereraed  on 
account  of  the  instruction  given  to  the  jury  as  to  the  law  of 
the  case.  When  it  was  here  before  (19  Mo.  36),  this  court  held, 
in  substance,  that  a  purchaser  did  not  acquire  a  valid  title  to 
property  if  he  got  it  under  the  mere  form  of  a  purchase,  made 
with  a  preconceived  design  of  never  paying  for  it;  but  that  mere 
inability  to  pay,  even  if  known  to  the  purchaser  at  the  time  of 
the  purchase  and  concealed  from  the  seller,  did  not  avoid  the 
sale;  and  we  think  the  law  was  correctly  laid  down;  but  how- 
ever that  may  be,  it  was  the  judgment  of  this  court,  and  must 
be  submitted  to  as  the  law  of  the  case. 

The  plaintiffs  amended  by  inserting  an  averment  to  the  effect 
that  the  party  "  purchased  and  received  the  property  without 
any  intention  of  paying  for  the  same,  and  with  the  pui}K>se  of 
cheating  and  defrauding  the  plaintiffs  out  of  their  property;" 
and  upon  a  juiy  trial  the  court  instructed  that  **  if  Whiting 
(the  purchaser),  at  the  time  of  the  purchase  of  the  sugar  in 
question,  was  in  good  or  ordinary  credit  on  a  sale  of  ten  or 
twenty  days,  but  in  fact  was  unable  to  pay  at  the  time  agreed 
upon  between  the  parties,  and  was  aware  of  his  inability  in  this 
respect,  and  the  jury  shall  further  find  that  he  did  not,  at  the 
time  of  said  purchase,  intend  to  meet  his  engagements,  but  that 
said  purchase  was  but  a  contrivance  on  his  part  to  sustain  his 
credit,  the  plaintiffs  are  entitled  to  a  verdict;  otherwise  the  jury 
will  find  for  defendants." 

Under  this  direction  the  jury  would  of  course  find  for  the 
plaintiffs  if  they  thought  the  purchaser  was  unable  to  pay  when 
he  bought,  and  that  he  knew  this  and  concealed  it  from  the 
plaintiffs,  and  bought  for  the  purpose  of  sustaining  his  own 
credit,  and  without  any  expectation  or  intention  of  meeting  the 
payment  on  the  day  it  fell  due,  although  hoping  and  intending 
ultimately  to  pay. 

And  it  has  been  argued  here  that  this  instruction  contains 
every  element  necessary  to  constitute  a  fraudulent  purchase  ac- 
cording to  the  law  laid  down  upon  the  former  occasion;  and 
indeed,  that  it  even  goes  in  favor  of  the  purchaser  beyond  what 
we  deemed  to  be  the  law,  in  directing  the  jury  that  they  must 
also  be  satisfied  that  the  purchase  was  but  a  contrivance  on  the 
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part  of  the  buyer  to  Bostain  hia  own  credit.  We  think  qnite 
otherwise,  and  that  the  instmction  was  very  nnfortonatelj  ex- 
pxeseed,  if  the  pnrpose  of  it  were  (as  we  most  presume  it  was)  to 
eoDTej  to  the  jniy  the  role  of  law  prescribed  here  as  applicable 
to  the  case. 

There  is  a  very  broad  line  of  distinction,  both  in  morals  and 
law,  between  the  conduct  of  one  who  gets  property  into  his  pos* 
session  with  a  preconceived  design  never  to  pay  for  it,  under 
color  of  a  formal  sale  induced  by  a  sham  promise  to  pay  which 
the  party  never  intends  to  comply  with,  and  the  conduct  of  a  man 
deeply  involved  in  debt,  far  perhaps  beyond  his  means  of  pay- 
ment, and  who,  struggling  it  may  be,  and  frequently  is,  against 
all  rational  hope,  to  sustain  his  credit  and  maintain  his  position 
in  business,  buys  property  to-day  under  a  promise  (which  he  can 
hardly  hope  and  most  probably  does  not  intend  to  keep)  to  pay 
for  it  on  short  time,  in  order  to  raise  money  from  day  to  day  to 
meet  immediate  and  more  pressing  demands.  Tet,  under  this 
instruction,  the  jury  may  well  have  supposed,  and  no  doubt  did 
suppose,  that  the  law  made  no  distinction,  but  visited  both 
classes  of  cases  with  the  same  legal  consequences.  The  differ- 
ence between  not  intending  to  pay  on  the  day  fixed  by  the  con- 
tract and  intending  never  to  pay — ^between  getting  property  for 
nothing,  under  the  mere  color  of  a  purchase,  and  getting  it  upon 
a  longer  credit  than  was  agreed  upon  by  the  parties,  but  with 
an  expectation  ultimately  to  pay — ^is  entirely  lost  sight  of;  or 
rather,  indeed,  as  it  seems  to  us,  the  jury  are  in  effect  instructed 
that  there  is  no  difference,  and  that  it  is  enough  in  this  partic- 
nlar,  to  avoid  the  sale  as  a  fraudulent  purchase,  that  the  pur- 
chaser was  unable  to  pay ''  at  the  time  agreed  upon,"  and  aware 
of  his  inability  ''  in  this  respect,"  and  did  not  intend  to  meet 
"his  engagements"  in  point  of  time. 

It  was  said  before,  and  is  repeated  now,  that  this  is  a  question 
for  a  jury  under  proper  instructionB  from  the  court.  Although 
it  may  be  improper  in  morals  for  one  to  buy  property  upon  a 
promise  to  pay  on  a  given  day,  when  the  party  is  conscious  of 
his  inability  to  meet  his  engagements  at  the  time,  and  so  may  be 
8aid  to  buy  with  an  intention  not  to  meet  his  engagements,  yet 
this  is  not,  in  point  of  law,  such  a  sale  as  the  vendor  can  avoid, 
and  it  was  the  duty  of  the  court,  in  its  directions  to  the  jury,  to 
have  made  the  distinction  in  unmistakable  language,  and  not  to 
have  employed  general  expressions,  capable  of  being  argued  one 
way  before  the  jury  and  another  way  before  the  court,  and  which 
the  juxy  could  construe  to  mean  one  thing  or  the  other,  accord- 
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ing  to  the  caprice  of  {he  moment,  or  their  own  peonliar  Tiews 
of  the  conduct  of  the  parties  in  other  respects* 

We  have  been  referred,  by  the  counsel  for  the  phuntiflb,  to 
the  case  of  NMe  t.  Adams,  7  Taunt  69»  as  a  case  simihir  in  its 
circumstances  to  the  present  one.  That  case  was  tried  before 
the  chief  justice  of  the  common  pleas,  and  the  instructions  he 
gave  the  jxixj  were  approyed  of  by  the  whole  court,  upon  a 
motion  for  a  new  trial,  and  an  examination  of  that  ruling  will 
show  that  we  are  justified  in  the  opinion  of  that  court  in  all  we 
have  said  here. 

The  purchaser  there,  a  trader  in  London,  being  in  embaxrassed 
circumstances,  went  down  to  Glasgow  and  bought  the  goods, 
paying  for  them  with  his  own  acceptance,  and  with  bills  of  a 
third  person  whom  he  knew  to  be  insolvent,  and  the  suit  was  hj 
the  purchaser  against  a  wharfinger  in  London  who  defended  for 
the  benefit  of  the  former  owner,  and  the  question  made  upon 
the  trial  was,  whether  the  plaintiff  purchased  the  goods  under 
such  circumstances  as  vitiated  the  sale  for  fraud.  The  chief 
justice  directed  the  jury  that  *'  if  they  thought  the  purchaser 
went  to  Scotland,  having  formed  a  deliberate  design  to  put  off 
bad  bills  for  valuable  merchandise,  knowing  the  goods  would 
never  be  paid  for,  and  intending  then  to  abscond  with  the  goods, 
or  to  throw  them  into  immediate  bankruptcy,  or  to  pass  them 
over  to  a  particularly  favored  creditor,  the  purchaser  was  guilty 
of  a  fraud,  and  the  sale  would  not  change  the  property;  but  if 
the  purchaser  only  meant  t^o  give  these  bills,  and  himself  by 
these  bills,  more  credit  than  they  deserved,  and  intended  to  con- 
tinue to  carry  on  his  business  and  to  tzy  to  pay  for  the  goods  at 
some  time  or  other  if  he  could,  that  was  not  such  a  fraud  as 
would  vitiate  the  sale." 

Here,  the  distinction  to  which  we  have  referred  is  broadly 
marked,  and  the  attention  of  the  jury  called  directly  to  it,  so 
that  they  tried  the  case  with  a  clear  understanding  of  the  rule  of 
law  they  were  bound  to  apply  to  it. 

With  the  facts  of  the  case  now  before  us  we  have  nothing  to 
do.  Our  duty  is  discharged  when  we  see  that  the  court  trying 
the  cause  has  properly  instructed  the  jury  as  to  the  law  that 
ought  to  govern  them  in  deciding  it.  The  req>onsibiliiiy  of 
rightly  determining  the  facts  is  upon  the  court  and  jury  below. 

The  other  point  made  in  the  cause  may  be  disposed  of  in  a 
few  words.  This  property  appears  to  be  in  the  hands  of  the 
defendants  as  Whiting's  factors,  And  they  allege  that  when  it 
came  there,  a  large  balance  was  due  to  them  on  geneial  account 
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from  thfiir  principal,  and  that  ihej  haTe  since  been  summoned 
npon  an  execution  against  their  principal,  as  garnishees,  in  re* 
spect  to  this  property.  When  it  is  said,  in  the  case  of  a  fiand- 
nlent  purchase,  that  the  property  is  not  changed,  it  is  to  be 
miderstood  that,  although  the  party  injured  may  avoid  the  sale 
against  the  fraudulent  purchaser,  this  cannot  be  done  when  the 
rights  of  third  persons  have  interrened.  This  exception,  how* 
ewer,  does  not  embrace  the  general  creditors  of  the  purchaser 
seizing  the  property  by  attachment  or  execution,  or  taking  it  by 
assigninent  as  a  security  for  pre-existing  debts. 

It  may  extend,  howeyer,  to  the  protection  of  a  factor's  lien, 
even  for  a  genecal  balance,  and  it  would  seem,  ought  certsinly  to 
protect  any  lien  he  may  have  in  relation  to  the  specilic  properij; 
and  whether  the  proceedings  in  the  garnishment  had  progressed 
so  fax  as  to  fix  any  personal  liability  upon  him  in  respect  to  the 
attached  property,  is  not  disclosed;  and  we  leave  these  ques* 
tk>ns  for  future  consideration,  if  they  shall  arise  in  the  cause. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

y  KNDXx'8  I21TB11T109,  AT  Tdu  ov  Salb,  NOT  TO  Pat  FOB  CkMDS,  raid«n  tbs 
nle  fraadalent:  See  BidauU  v.  Wcdet,  59  Am.  Dea  327,  note  328;  Thmnptom 
T.  Bo»e,  41  Id.  121;  Gary  t.  ffoUMng,  37  Id.  323,  note  327;  note  to  Tkunton 
▼.  Blanekard,  33  Id.  706,  where  this  rabjeot  is  dieooMed;  Hatrrm  y,  Aleo€k^ 
32  Id.  158,  note  1C7;  Root  t.  Frtnch,  28  Id.  482,  note  486,  where  other  CMee 
are  coUeoted;  cfmira:  see  BmUh  ▼.  Smith,  60  Id.  61. 

PiuKX>90KiYn>  DmoN  ov  NOT  Patino  vob  Goods  mat  bs  Bvidsnosd  by  a 
remle  of  them  at  a  aacrifioe,  an  amrignment  in  insolvency,  or  to  a  favored 
creditor,  or  absconding  with  the  goods,  or  other  oircamstances:  BidantU  v, 
WaieB,  59  Am.  Dea  827. 

Bona  Fids  PvaoBASsa  vbom  FaAUDuisn  PuBasASia  Gxrs  Goon  TrrLS 
as  agunst  the  defraaded  Tendor:  H<fffman  y.  Noble^  39  Am.  Dea  711,  iiola 
716,  where  other  cases  are  oolleoted;  SaUtu  v.  JBvereU,  32  Id.  541,  note  554. 

Thx  tuncipal  cask  is  cmD  in  THonuu  v.  lineUgh,  9  Mo.  App.  154,  to 
the  point  that  to  avoid  a  sale  on  the  ground  of  the  vendee's  intentioii  not  to 
pay  for  goods,  it  must  have  been  his  intention  never  to  paj  for  thsok 


TCtkeatiTj  i;.  Donald. 


Dmsnov  av  Voot  ov  Bol  ov  KzoKANca  to  Gbabob  ns  Amaaww  to  m 
partioular  f^»^*^y^ff^  does  not  diaoge  the  ohazsotar  of  ^hi*  Inslnnuntb 

Bill  ov  BxaHAN«B  cannot,  bvobs  Aoomranoi,  OnnuzB  as  BQunASUi 
AmcomsNT  of  the  fund  in  the  hands  of  the  dnMrse»  even  thoqgh  hm 
nay  have  exprasslj  promiaed  to  apply  any  bahmna  in  Us  haada  bninnginf 
to  the  dmPBT  is  payment  of  the  bill. 
Ak.  Dm.  Vol  XJOV— U 
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PsnnoN  in  the  nature  of  a  bill  of  interpleader  filed  by  Sin- 
ball  to  compel  the  defendants  to  litigate  between  themselyes 
their  respective  claims  to  a  fond  in  his  hands  as  the  factor  of 
Stone  &  Walworth  of  New  Orleans.  The  defendants^  Donald 
and  others,  claimed  as  attaching  creditors  of  Stone  &  Walworth, 
and  the  defendants  Benoist  &  Go.  claimed  under  a  bill  of  ex- 
change drawn  in  their  f aTor  upon  Kimball  prior  to  the  attacb- 

ments.    Kimball  was  the  factor  of  Stone  &  Walworth,  in  Si. 

• 

Louis.  On  the  fifth  of  May  they  shipped  to  him  fifty-six  tieroea 
of  rice  liy  the  steamer  John  Simonds,  and  ten  hogsheads  of 
sugar  by  the  steamer  Oharles  Belcher.  On  the  thirteenth  of 
May  they  drew  upon  him  a  bill  of  exchange  in  f  aTor  of  Benoisi 
&  Co.  for  two  thousand  five  hundred  dollars,  which  contained 
this  direction:  ''And  charge  the  same  to  account  sugar.  Belcher, 
rice,  Simonds,  and  account  sales."  On  the  fourteenth  of  May 
Benoist  &  Co;,  who  had  been  informed  by  telegraph  of  the 
drawing  of  the  bill,  called  upon  Kimball,  who  then  promised  to 
pay  them  on  the  bill  whatever  amount  might  be  found  in  hia 
luuids  due  to  Stone  &  Walworth.  Subsequently  Kimball  was 
summoned  as  garnishee  in  the  attachment  suits  brought  by  the 
other  defendants,  and  when  the  bill  reached  St.  Louis  he  re- 
fused to  accept  it.  The  court  below  awarded  the  fund  to 
Benoist  &  Co.,  and  the  attaching  creditors  appealed. 

Shepley  and  Kasson,  for  the  appellants. 

G.  0.  Whiitelsey^  for  the  respondents. 

By  Court,  Lbonabd,  J.  This  is  a  bill  of  exchange,  and  not  a 
mere  order  to  pay  over  a  particular  fund;  and  the  direction  at 
the  foot  of  the  bill  to  charge  to  the  particular  account  there  in- 
dicated does  not  change  the  character  of  the  instrument:  Story 
on  Bills,  sec.  66;  and  we  think  that,  after  being  refused  accept- 
ance, it  cannot  take  effect  as  an  equitable  assignment  of  the 
fund,  even  connected  as  it  is  with  an  express  promise  on  the 
part  of  the  drawee  to  pay  whatever  balance  may  be  found  in  hia 
hands. 

It  is  true  that  anything  amounting  to  a  present  transfer  of  a 
specific  fund  for  value  is  a  valid  assignment  in  equity,  which 
changes  the  property  as  against  the  assignor,  and  cuts  off  sub- 
sequent attaching  creditors.  No  form  is  required;  it  is  sufll- 
cient  that  the  transaction  is,  in  the  contemplation  of  the  partiea^ 
a  present  sale  of  the  subject-matter  assigned,  vesting  a  pres- 
ent interest  in  the  assignee,  and  not  resting  merely  in  agreement 
to  be  executed  thereafter.    Li  a  word,  anything  that  shows  an 
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intention  on  the  one  side  to  make  a  presentyinevooable  transfer 
of  the  fund,  and  from  which  an  assent  to  receive  it  may  be 
inferred  on  the  other,  will  operate  in  equity  as  an  assignment  if 
supported  by  a  sufficient  consideration. 

Upon  this  principle,  courts  allow  an  order  payable  out  of  a 
particular  fund  belonging  to  the  drawer,  and  which  has  been 
delivered  to  the  payee  for  value,  to  take  effect  as  a  present  trans- 
fer of  the  debt;  and  Lord  Chanpellor  Truro,  in  a  recent  case, 
1852,  Bodick  v.  Qandell,  15  Eng.  L.  &  Eq.  80,  stated  it  as  the 
result  of  all  the  cases,  that  **  an  agreement  between  a  debtor  and 
a  creditor  that  the  debt  owing  should  be  paid  out  of  a  specific 
fund  coming  to  the  debtor,  or  an  order  given  by  a  debtor  to  his 
creditor  upon  a  person  owing  money  or  holding  funds  belong- 
ing to  the  giver  of  the  order,  directing  such  person  to  pay  such 
funds  to  the  creditor,  will  create  a  valid,  equitable  charge  upon 
such  fund;  in  other  words,  will  operate  as  an  equitable  assign- 
ment of  the  debt  or  fund  to  which  the  order  refers." 

This  construction  of  such  transactions  generally  executes  the 
real  intention  of  the  parties,  and  is  adopted  for  that  reason,  and 
therefore,  if  there  be  anything  from  which  a  different  intention 
ought  to  be  inferred,  as  where  the  fund  is  to  pass  at  a  future 
day,  the  matter  resting  for  the  time  being  in  agreement:  Bog- 
ers  V.  Hosack,  18  Wend.  334;  Eoyt  v.  Story,  3  Barb.  265;  or 
where  the  party  retains  the  subject  under  his  own  control,  by 
giving  the  order  not  to  the  assignee,  but  to  his  own  agent, 
Bodick  V.  OandeU,  15  Eng.  L.  &  Eq.  80,  the  transaction  is  not 
allowed  to  have  the  effect  of  a  present  transfer.  And  so  we 
think,  in  the  present  case,  we  cannot  give  to  this  transaction 
this  effect  without  defeating,  in  all  probability,  the  real  inten- 
tion of  these  parties,  and  adopting  a  rule  of  decision  that  would 
not  only  have  that  effect  in  a  majority  of  the  cases  to  which  it 
would  be  applicable,  but  also  of  introducing  into  commercial 
transactions  of  this  character  great  confusion. 

We  are  reminded  that  a  bill  of  exchange  is  the  transfer  of  a 
debt  due  to  the  drawer  from  the  drawee,  and  so  ^  undoubtedly 
is,  as  between  drawer  and  drawee,  when  the  latter  accepts;  but 
what  is  proposed  here  is,  to  make  a  bill  that  the  drawee 
refuses  to  accept  operate  as  a  transfer  of  the  fund,  without  any 
reference  to  the  intentions  of  the  drawer,  under  the  circum- 
stances that  have  occurred.  The  object  of  drawing  a  bill  is  to 
convert  a  debt,  in  theory  supposed  to  be  due  from  the  drawee 
to  the  drawer,  into  a  transferable  chattel  that  may  pass  from 
one  to  another  liy  indorsement  or  delivery,  and  this  object  is 
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•oonsnmiBAtod  by  the  aooeptanoe,  which  bindB  the  acoeptor  to 
whoeyer  becomes  the  holder,  to  pay  as  the  original  debtor  abeo- 
Intelj  and  without  any  reference  to  the  state  of  the  account  be- 
tween himself  and  the  drawer,  leaving  the  latter  still  liable 
«nder  his  original  conditional  obligation  to  pay  in  default  of 
payment  of  the  primary  debtor.  These  are  the  engagements 
created  between  the  parties  (drawer  and  drawee),  and  when 
acceptance  is  refused,  the  object  the  parties  had  in  Ttew  being 
defeated,  the  only  obligation  upon  the  bill  is  against  the  drawer, 
who  is  remitted  to  his  original  rights  in  respect  to  the  fond  in 
the  hands  of  his  supposed  debtor,  and  liable  to  pay  according 
io  his  original  undertaking.  No  one  supposes  that  it  was  the 
intention  of  the  parties,  at  the  time  this  bill  was  drawn,  that,  if 
it  could  not  take  effect  as  a  bill,  on  account  of  the  refusal  of 
the  drawee  to  accept,  then  it  should  operate  as  an  equitable 
assignment  of  whatever  funds  the  drawee  might  have  in  his 
hands  belonging  to  the  drawer.  That  event  was  already  pro- 
vided for  by  the  drawer's  undertaking  to  pay  himself  upon  such 
refusal.  What  authority,  then,  have  we,  under  these  circum- 
stances, to  put  into  the  transaction  a  stipulation  which  the  par- 
ties never  thought  of,  and  would  have  rejected  at  once,  had  it 
been  suggested  to  them,  and  then  give  effect  to  the  transaction 
as  an  equitable  assignment,  in  order  to  carry  out  this  supposed 
intention.  Looking  to  the  probable  intention  of  parties,  and  to 
the  interest  of  business,  we  cannot  but  think  such  a  decision 
would  be  very  mischievous  in  its  practical  operation,  not  only 
defeating  the  real  intention  of  the  parties  in  a  majozify  of  the 
cases  to  which  it  would  be  applied,  but  also  greaUy  complicating 
ibe  business  affiEurs  of  men. 

This  seems,  too,  to  be  the  view  taken  of  this  question  in  the 
moBi  commercial  state  in  the  Union,  the  decision  of  whose  tri- 
Imnals,  in  questions  of  this  character,  must  certainly  command 
^ur  respect,  and  when  approved  by  our  own  reason,  may  be  very 
safely  foUowed  as  guides  in  determining  commercial  questions; 

where  the  doctrine  is  expressly  declared  and  applied,  that  a  bill 
-Hi  exdiange  does  not  operate  as  a  transfer  of  the  fund,  so  as  to 
protect  it  from  third  parties  claiming  subsequently  from  the 
drawer:  Pope  v.  Luff,  5  Hill,  417;  3.  0.,  7  Id.  578;  Copper- 
ikioaUe  t.  Sh^ffiM,  8  N.  T.  243;  Winter  v.  Drury,  6  Id.  626. 

The  same  doctrine  seems  to  have  been  acted  tipon  in  Wiiaon 
^.  Luardif'US  La.  266,  which,  although  decided  under  a  difEsient 
i^stsm  of  law  from  our  own,  mi^  yet  be  refened  to  190a  a 
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eommercial  question  (a  matiar  lather  of  general  than  of  looal 
law),  at  least  to  show  how  this  question  is  dealt  with  practicallj 
in  a  highly  commercial  commnnily. 

It  is  farther  to  be  remarked  that  the  case  of  Comer  t.  Gfxdg^ 
1  Wash.  0.  0.  42i,  to  which  we  have  been  referred  as  a  con- 
flictang  authority,  eyen  if  it  most  be  ao  iindentood,  is  but  a  nisi 
prittf  jndgmenty  made  in  the  hnny  of  a  eiienit  trials  and  many 
years  ago  when  tiie  law  npon  &e  sabjeot  was  certainly  not  aa 
well  settled  as  it  is  at  present;  and  highly  respectable  as  fli» 
judge  certainly  was  who  deliyered  the  opinion,  yet  the  ground 
of  it  &uling  to  satisfy  our  judgments,  and  the  case  itself  being 
of  no  obligatory  authority  upon  us,  we  cannot  allow  it  to  control 
our  decision. 

The  result  is,  that  the  payees  of  the  bill  acquired,  under  the 
drcnmstances  of  the  present  case,  no  specific  lien  upon  the  fund 
in  the  hands  of  the  drawee,  so  as  to  cut  out  subsequently  attacb* 
ing  creditors,  and  the  judgment  must  therefore  be  reyersed,  and 
a  judgment  entered  here,  distributing  the  fund  among  these 
creditors  according  to  the  priorities  of  their  attachments;  and 
the  other  judges  concurring,  it  is  ordered  accordingly. 


Uhaookptxd  Dkatt  18  iroT  Equxtablb  AflsioiTMBiiT  ov  Diposrr  to  the 
dmww'a  eradit:  Chapman  r.  WhUe,  57  Am.  Deo.  464,  note  406,  where  oUmt 
ceeee  are  ooUeoted.  A  draft  doee  not  operate  aa  aa  aamgnment  nntil  it  haa 
been  acoepted,  although  it  is  drawn  for  a  specific  sam  and  against  funds  ol 
the  drawer  in  the  hands  of  the  drawee:  Harri$  v.  Clark,  51  Id.  352,  nota 
963,  where  other  cases  are  collected.  A  bill  of  exchange  before  aoceptanoa 
does  not  operate  as  an  equitable  assignment  of  the  fund  on  which  it  is  drawa: 
Bank  qf  dmimeroe  v.  Bogy^  9  Mo.  App.  338,  citing  the  principal  case.  A 
bill  of  exchange,  after  it.  has  been  refused  acceptance,  does  not  operate  sa 
sn  equitable  assignment  of  the  fund  upon  which  it  is  drawn:  Ford  v.  Angel- 
rodi,  37  Mo.  57,  citing  the  principal  case.  An  ordinary  draft  on  a  factor 
does  not  operate  as  an  sarignment  of  any  interest  in  the  property  consigned: 
Ptaree  ▼.  MoberU,  27  Id.  183,  citing  the  principal  case.  And  a  direction  at 
the  foot  of  a  bill  of  exchange  to  chaige  the  amount  thereof  to  a  particular 
account  does  not  give  any  interest  to  the  payee  in  property  consigned  to  a 
betor  npon  whom  it  is  drawn. 

Ths  noHCZPAL  CASK  18  oiTBD  In  Bank  of  Commeree  v.  Bogy,  44  Mo.  17, 
to  the  point  that  anything  that  shows  an  intention  on  one  side  to  make  a 
present  irrevocable  transfer  of  the  fund,  and  from  which  an  assent  to  receive 
it  may  be  inferred  on  the  other,  will  operate  In  equity  as  an  assignment,  if 
supported  by  a  sufficient  ooniideratioD.  It  is  also  distinguished  in  EdgM  v. 
Tucker,  40  Id.  630. 
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NoBCUM  V.  Sheahan. 

[21  HiMOUXl,  36.] 
TmJI  AOQUDUED  BT  G&AVTBB  BT  ADYSBflH    PoSSaSnON  AB  *0    OtHSB  IV* 

TBBBSiB  NOT  CoHYXTBD  TO  HiM  by  deed  of  a  wife,  ezeoated  with  liar 
hiubaad  daring  her  minority,  and  afterwards  avoided  by  a  second  deed, 
ezeoated  by  the  husband  and  wife  after  the  wife's  majority,  does  not 
inore  to  the  benefit  of  the  wife  or  her  grantee  in  the-  second  deed.  If  the 
possession  was  adverse  to  others,  it  was  adverse  to  the  wife  as  welL 

MaRRTBD  WOICAN  MAT  DlBAlFIBM  DbBD  OF  HXB  JjAJXD    EXBODTED  DUBINO 

MiNOBiTT,  with  her  hasband,  by  a  conveyance  of  the  same  land  to 
another,  exeoated  by  herself  and  hasband  after  she  has  attained  her 
majority. 

Ejeotmbut,  begun  in  1848,  for  a  lot  of  land  in  St.  Lonia. 
The  lot  in  question  waa  part  of  a  lot  confirmed  to  the  heirs  of 
one  Kicholas  Hebert  Leoompte  by  the  govemment.  A  portion 
of  the  heirs  afterwards  conyeyed  the  lot  to  another  heir,  Marie 
Louise,  the  wife  of  Joseph  Yasquez,  but  it  appears  that  she  did 
not  acquire  the  title  of  all  of  the  heirs.  Yasquez  and  wife,  in 
1816,  during  the  wife's  minority,  executed  a  deed  of  the  lot  to 
one  Hanley,  who  mortgaged  it  to  one  Mullanphy.  The  mort- 
gage was  foreclosed,  and  the  proi>ert7  was  conyeyed  by  sheriff's 
deed  to  Mullanphy,  under  whom  the  defendant  is  in  x>ossession. 
The  plaintiff  claims  under  a  deed  of  Yasquez  and  wife,  executed 
in  1846,  after  the  wife  became  of  age.  Yasquez  had  died  before 
this  action  was  brought.  The  court  instructed  the  jury,  at  the 
instance  of  the  plaintiff,  that  by  the  marriage  of  Yasquez  with 
Marie  Louise  Lecompte  he  became  possessed  of  an  estate  for 
life  in  the  premises  in  controversy,  and  if  Mullanphy  and  hia 
heirs  and  representatives  entered  into  possession  under  Yasquez, 
and  held  possession  under  him  for  more  than  twenty  years,  such 
possession  was  adverse  to  any  other  claimant  under  Lecompte, 
and  every  such  claimant  was  barred  unless  proved  to  be  within 
one  of  the  exceptions  in  the  statute  of  limitations;  and  that 
such  bar  was  available  to  the  plaintiff  in  this  action,  claiming 
under  Mrs.  Yasquez,  who  had  an  estate  in  remainder  after  the 
death  of  her  husband. 

Shepley  and  Ficot,  for  the  plaintiff  in  error. 

W.  L.  WiUiams,  for  the  defendant  in  error. 

By  Court,  Soott,  J.  This  case  is  in  all  respects  like  that  of 
Norcum  v.  Oaty,  19  Mo.  65.  The  facts  are  the  same  as  well  as 
the  instructions.  The  instruction  on  which  the  judgment  in 
that  case  was  reyersed  is  equally  fatal  to  this. 
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The  instraetion  was  given  at  the  instance  of  the  plaintiff,  and 
•ssomed  that  the  possession  of  HuUanphj  was  adverse  to  any 
other  claimant  under  Nicholas  Hebert  Lecompte,  and  that  such 
possession  was  available  as  a  bar  to  Marie  Lonise,  the  vrife  of 
Joseph  YasqneZy  against  snch  claimant. 

We  do  not  see  the  principle  on  which  this  instruction  can  be 
BDstained  as  to  that  portion  of  the  lot  not  conveyed  by  the  deed 
of  Maria  Louise  and  her  husband;  as  to  this  interest,  MuUan- 
phy  was  as  any  other  adverse  claimant.  Because  Mrs.  Yasquez 
had  a  right  to  enter,  after  the  death  of  her  husband,  on  a  part 
of  the  lot,  how  could  such  right  affect  other  portions,  which,  it 
is  admitted,  Mullanphy  held  by  an  adverse  title?  What  pre- 
vented such  possession  from  being  adverse  to  her  as  well  as  to 
the  other  heirs  of  Nicholas  Hebert  Lecompte?  The  deed  of 
Yasquez  and  wife  conveyed  the  life  estate  of  Yasquez  in  his  wife's 
land  to  Mullanphy  in  a  x>ortion  of  the  lot.  The  wife's  right, 
Udng  effect  in  possession  after  the  determination  of  that  estate, 
eould  not  be  more  extensive  than  that  in  which  her  husband  had 
a  life  estate.  On  what  ground  can  Mrs.  Yasquez,  or  those 
claiming  under  her,  derive  any  advantage  to  a  portion  of  the  lot 
not  included  in  the  deed  held  adversely  by  Mullanphy?  If,  as 
to  that  part  thus  held,  Mullanphy's  possession  was  adverse  as 
to  any  one,  why  not  adverse  as  to  Mrs.  Yasquez  and  those  claim- 
ing under  her? 

Another  question  has  been  raised  by  Mr.  Ficot,  counsel  for 
the  plaintiff  in  error,  and  pressed  upon  us  in  an  ingenious  ar- 
gument. The  point  is,  that  the  alienation  by  Yasquez  and  wife 
to  Hanley  operated  as  a  discontinuance  of  the  wife's  estate;  that 
an  estate  in  fee  passed  by  their  deed,  and  there  being  nothing 
on  which  the  subsequent  deed  could  operate,  it  was  a  nullity, 
and  x>a88ed  no  interest;  that  Mrs.  Yasquez  could  only  avoid  the 
deed  of  herself  and  husband  after  his  death,  and  a  deed  made 
before  that  time  would  be  inoperative,  as  all  her  interest  had 
previously  passed,  subject  to  be  defeated  after  his  death. 

At  common  law,  by  the  mairiage,  the  husband  was  seised  of 
a  freehold  estate  in  his  wife's  land,  and  this  estate  enabled  him, 
by  a  feoffment  with  livery  of  seisin,  to  discontinue  his  wife's 
estate,  or  turn  it  into  a  mere  right  of  action,  which  could  only 
be  maintained  by  her  or  her  heirs  after  the  death  of  her  hus- 
band: 3  Co.  93.  The  statute  of  82  Henry  Ym.,  c.  28,  sec.  6, 
enacted  that  the  alienation  of  the  wife's  freehold  by  the  hus- 
band should  not  work  a  discontinuance,. and  gave  her  a  right 
«f  emtrj  notwithstanding  hif  alienation.    Thexi9  was  no  way 
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»t  the  oonunon  law  bj  which  a  wife^  on  haoomiiig  a  party 
with  her  hnsfaand  to  a  mere  feoffinent^  oonld  eoiiTey  her 
lands.  Beiiig  eoyeri,  her  deed  was  Toid.  The  etatate  of 
naes  enabled  the  owner  of  lands  to  conrey  them  without  tba 
formaliiy  of  a  liveiy  of  seisin.  Hence»  the  lease  and  release^ 
the  grant)  the  bazig^dn  and  sale^  modes  of  oonv^anoe  deny- 
ing their  origin  from  that  statute,  are  called  rightfol  oonvey- 
ancesy  becanse,  conveying  no  other  interest  than  the  owner 
hady  thej  worked  no  disseisin  nor  discontiniiance  of  themselTeSy 
but  only  produced  that  efiEect  by  oorenants  contained  in  them. 
The  common-law  mode  of  conyeyance  by  feoffinent  with  liveiy 
of  seisin,  with  its  incidental  effect  of  defeating  and  destroying 
other  estates  limited  on  the  same  lands  by  disseisin,  discontinu- 
ance, etc.,  has  neyer  been  in  use  in  this  state.  Declarations  in 
opinions  that  a  deed  of  bargain  and  sale  was  equivalent  to  a 
f eoffinent  mean  nothing  more  than  that  such  a  conveyance  is 
as  efEiectnal  to  pass  the  estate  of  the  bargainor  as  the  f eoffinent 
at  common  law.  The  idea  was  never  entertained  that  a  deed 
of  bargain  and  Bale  had  the  potency  of  a  f eoffinent  with  liveij 
of  seisin,  in  displacing,  defeating,  or  discontinuing  any  estates 
limited  on  the  land  conveyed.  Nemo  dtU  quod  rum  habet^  was  the 
principle  applicable  to  that  mode  of  alienation,  unless  by  cove- 
nants it  was  made  to  have  a  more  powerful  effect  against  the 
grantor  and  those  claiming  the  privity  with  him. 

From  what  has  been  eaid,  it  is  obvious  that  the  husband's 
deed  of  bargain  and  sale  can  convey  no  greater  interest  in  his 
wife's  land  than  the  law  confers  upon  him.  He  is  entiUed  by 
law  to  a  freehold  estate  during  his  life  or  coverture,  according 
to  circumstances.  If  the  wife  is  able  to  convey  and  join  with 
him,  adopting  the  ceremonies  required  by  law,  her  estate  passes 
irrevocably.  If  the  prescribed  ceremonies  are  not  observed,  her 
deed  is  void  and  her  interest  in  her  lands  remains  in  her,  and 
may  be  subsequentiy  conveyed  by  a  deed  executed  in  conform- 
ity to  law.  Had  the  wife  been  an  adult,  her  deed  would  have 
been  effectual,  and  her  estate  would  have  passed.  As  it  was,  it 
did  pass.  The  deed  of  Yasquez  and  wife  conveyed  a  defeasible 
estate  in  fee;  and  had  it  never  been  defeated,  their  vendee's 
tide  would  have  remained  valid.  So  the  real  question  in  this 
case  is  whether  a  married  woman,  being  under  age,  and  convey- 
ing her  estate  by  joining  in  a  deed  with  her  husband,  can,  after 
she  has  attained  her  majority,  but  is  still  married,  disaffirm  that 
deed  by  a  conveyance  to  another  of  the  same  land  executed  by 
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henelf  and  Iitisliaiid,  the  disaffirmance  taking  effeot  after  the 
death  of  her  hoBfaaad. 

Did  this  qneetion  depend  <m  the  ocmunon  law  for  its  eolntiony 
it  would  be  answered  in  the  n^gathe.  Bj  the  common  law, 
lands  in  the  adyerse  pooooocion  of  another  conld  not  be  con- 
▼ejed,  nor  coold  a  freehold  estate  be  conveyed  to  commence  in 
futiuro.  Neither  of  these  pzinoiples  obtain  in  oar  system  of 
laws.  Without  an  entry  at  common  law,  liTezy  of  seisin  oonld 
not  be  made,  which  was  necessary  to  give  effect  to  a  feoffment. 
No  light  of  entry  wonld  exist  on  lands  which  the  hasband  had 
lawfully  conveyed.  His  life  estate  continning  in  the  first 
vendee,  there  could  be  no  right  of  entiy  on  his  estate.  Bat  as 
nnder  our  system  lands  in  the  adverse  possession  of  another 
may  lawfolly  be  conveyed,  and  as  estates  of  freehold  may  be 
made  to  commence  injuhuro,  there  is  no  objection  foonded  in 
law  to  the  sabseqoent  conveyance  of  the  hasband  and  wife.  Its 
operation  is  not  at  all  affected  by  the  previoas  conveyance  made 
daring  the  wife's  infancy.  It  must  be  admitted  that  a  husband 
uid  an  adult  wife,  by  observing  the  requirements  of  law,  may  as 
eiEectually  dispose  of  the  wife's  lands  as  she  herself  could.  If 
Tasquez  and  wife,  upon  his  wife's  attaining  her  majority,  had 
reoonveyed  the  land  to  Hullanphy,  can  any  one  doubt  but  that 
his  title  would  have  been  confirmed?  Now,  if  they  could  at 
that  time  a£5rm  the  deed,  why  may  they  not  disaffirm  it? 

Those  cases  which  hold  that  a  haxe  conveyance  without  entry 
te  another  of  lands  previously  conveyed  is  not  sufficient  to  dis- 
iffirm  a  previoas  conveyance  made  by  an  infant  of  his  lands, 
have  arisen  in  states  where  the  principles  of  the  common  law 
regulating  conveyances  of  lands  held  adversely  still  prevail, 
and  are  not  applicable  here,  where  they  have  been  abolished: 
Thicker  v.  MdrelaTid,  1  Am.  Lead.  Gas.  306,  807,  note. 

With  the  concurrence  of  the  other  judges,  the  judgment  will 
be  reversed,  and  the  cause  remanded. 


AniBrAOQUZBED    TnU    BT    QbAKTOB,  WHKH  VlSm   a    OaABTSB:    8m 

Frink  v.  Darat,  68  Am.  Dec  67S,  aad  notes. 

DsKD  OF  Infant  Fsmn  Govxbt,  Emor  or:  See  Bool  v.  MUb,  81  Am. 
Dec.  285,  and  note;  Shrader  v.  Decker,  49  Id.  638. 

Makrtnd  Woxan,  whxthxr  Estoffxo  to  Dsnt  Validitt  of  Dkxd: 
See  Lcwdl  ▼.  Daniek,  61  Am.  Deo.  448,  and  note. 

Tbx  PBZKCirAi*  CASE  VA8  DI8TINOUI8HXD  in  Heuth  V.  Oorotideiet  Marim$ 
By  tie.  Co.,  66  Mo.  200,  m  not  tamiag  upon  the  quesfekn  of  mere  luptib  of 
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HuTOHmsoN  V.  Western  Insurance  Co. 

[21  MiMOintz,  97.] 
IXDOBSKllBNT   ON    POLIOT  OF  OtHSR  InSURAKOE  IS  GOHDITIOV    TsaOKDMHn 

TO  Bight  of  Beooyxbt,  and  is  not  satisfied  by  a  verbal  notioe  to  the 
insarem  of  saoh  insurance,  where  the  policy  provides  that  the  inaored 
mnst  give  notioe  to  the  insurers  of  previous  or  subsequent  insurance  on 
.  the  property,  and  cause  such  other  insurance  to  be  indorsed  on  the  pol- 
icy, and  unless  such  notice  be  given,  the  insured  will  not  be  entitled  to 
reoover  in  case  of  loss. 

AonoN  upon  a  policy  of  fire  insurance  on  a  mill.  At  the  date 
of  the  policy  there  was  a  previous  insurance  on  the  mill  for 
two  thousand  five  hundred  dollars  in  another  company,  whick 
was  indorsed  on  the  policy;  but  afterwards,  this  policy  having 
expired,  an  insurance  for  two  thousand  dollars  was  effected  in 
a  third  company.  The  defendant's  agent  was  verbally  informed 
of  the  subsequent  insurance,  but  it  was  never  indorsed  on  the 
policy.  The  jury  were  instructed  that  notice  to  the  defendant 
of  the  subsequent  insurance  before  the  loss  was  a  sufficient  com- 
pliance with  the  sixth  condition  of  the  policy,  and  refused  an 
instruction  that  it  must  have  been  indorsed  on  the  policy.  The 
condition  is  set  forth  in  the  opinion.  The  plaintiff  had  a  verdict 
and  judgment,  and  the  defendant  appealed. 

Wichham  mid  Snead,  for  the  appellant. 

T.  Polk  and  F,  A.  Dick,  for  the  respondent. 

By  Court,  Leonard,  J.  The  sixth  condition  annexed  to  the 
present  policy  is:  ''Persons  insuring  property  at  this  office 
must  give  notice  of  any  other  insurance  (either  previous  or  sub- 
sequent) made  on  their  behalf  on  the  same,  and  cause  such 
other  insurance  to  be  indorsed  on  their  policies;  in  which  cases, 
such  office  shall  be  liable  to  the  payment  only  of  a  ratable  pro- 
portion of  any  loss  or  damage  which  may  be  sustained;  and 
unless  such  notice  is  given,  the  insured  vrill  not  be  entitled  to 
recover  in  case  of  loss; "  and  the  principal  question  upon  the 
trial  was  whether  there  had  been  a  compliance  with  it,  and  if 
not,  what  was  the  effect  of  the  non-compliance. 

A  warranty,  in  the  law  of  insurance,  is  a  written  stipulation 
in  the  policy,  applicable  either  to  matters  present  or  future, 
and  in  the  former  case  is  called  an  affirmative,  and  in  the  latter 
a  pix)missory,  warranty;  and  the  policy  being  signed  by  the 
underwriters  only,  these  warranties  are  made  effectual  by  treat- 
ing them  as  conditions  precedent,  upon  the  truth  or  fulfillment 
<4  which  the  entire  contract  depends:  Angell  on  Insurance, 
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sees.  140, 142, 145, 147;  Arnold  on  Insorance,  58;  EUia  on  In- 
soranoe,  28;  BorradaUe  v.  Eunter,  5  Man.  &  Gr.  639;  Neuh 
easOe  Mre  Insurance  Oo.  v.  Mlacmorran,  3  Dow,  262.  The  pres- 
ent siipnlation,  it  seems,  is  not  a  new  invention,  but  is  taken 
from  the  conditions  annexed  to  the  fire  policies  issued  by  the 
London  companies:  Angell  on  Insurance,  app.  7;  and  the  object 
of  it  is  yery  obvious,  and  the  provision  itself  reasonable  enough. 

Underwriters  rely  more  upon  the  interest  than  the  morals  of 
the  insured  for  protection  against  the  carelessness  of  owners  in 
the  preservation  of  the  insured  property,  and  therefore  always 
leave  a  sufficient  amount  uncovered  by  the  policy  to  make  it 
the  interest  of  the  insured  to  take  proper  care  of  it.  To  enable 
them  to  do  this,  it  is  necessary,  of  course,  that  they  should  be 
informed  whether  the  property  upon  which  they  are  about  to 
take  the  risk  is  covered  by  any  existing  policy,  and  if  so,  to 
what  extent;  and  that  their  risk  may  not  af terwiyxls  be  increased 
without  their  knowledge  or  consent,  by  the  subsequent  act  of 
the  insured  in  covering  his  remaining  interest,  either  wholly  or 
partially,  with  additional  policies  from  other  underwriters,  this 
stipulation,  looking  not  only  to  the  present  but  to  the  future 
condition  of  the  property,  in  reference  to  other  insurance  upon 
it,  and  the  consequent  increased  risk  on  the  part  of  the  under- 
writers, is  inserted  as  a  condition  in  the  policy. 

We  may  remark,  too,  an  additional  reason  for  this  provision. 
The  contract  of  fire  insurance  being  a  mere  contract  of  indem- 
nity against  actual  damage,  the  insured  can  only  recover  to  the 
extent  of  his  loss,  no  matter  what  amount  may  be  covered,  or 
by  how  many  different  policies.  But,  then,  he  has  his  election 
upon  which  policy  he  will  exact  this  indemnity,  leaving  it  to 
the  parties  themselves  afterwards  to  compel  contribution  from 
those  who  ought  to  bear  with  them  the  common  loss,  and  to 
compel  the  insured  to  go  to  the  other  underwriters  for  the  resi- 
due. Keeping  these  things  in  view,  there  is  not  much  difficulty 
iQ  settling  the  material  questions  discussed  in  this  case.  It  is 
true,  the  main  purpose  of  the  provision  might  be  effected  by  a 
mere  verbal  notice  of  other  insurance,  without  any  indorsement 
of  it  upon  the  policy;  but  the  parties  have  seen  fit  to  agree  that 
all  other  insurance  upon  the  property  shall  be  so  indorsed,  in 
order  manifestiy  to  have  certain  and  authentic  evidence  of  this 
niaterial  &ct,  instead  of  leaving  the  matter  to  the  uncertainty  of 
mere  verbal  testimony.  The  indorsement  changes  the  effect  of 
the  contract,  as  it  stands  on  the  face  of  the  instrument,  in  refer- 
ence to  the  amount  the  insured  may  claim  of  the  underwriters. 
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and  perhi^  it  is  also  intended  to  f nmifih  eyidenoe  against 
the  underwriters  of  their  consent  to  a  oontinnanoe  of  their  lia- 
bility, notwithstanding  the  incroaood  risk  thrown  npon  them  bj 
the  subsequent  insurance.  An  intimation  to  this  effect  is  given 
in  the  opinion  of  the  court,  in  the  case  of  Carpenler  y.  Providence 
Washington  Ins,  Go.,  4  How.  222,  which  was  a  suit  in  equity,  to 
compel  the  underwriters  to  make  an  indorsement  upon  a  policy  of 
a  subsequent  insurance,  of  which  thej  had  received  verbal  notice. 
The  case  went  off  upon  a  defect  of  proof  as  to  the  fact  of  notice; 
but  it  is  intimated  by  the  judge  who  delivered  the  opinion  that 
perhaps  it  would  have  been  a  good  defense  to  the  bill  that  the 
parties  had  declined  continuing  their  liability  as  underwriters, 
under  the  increased  risk,  and,  in  the  exercise  of  their  right  to  do 
so,  had  refused  to  make  the  necessary  indorsement  upon  the 
policy,  required  as  the  evidence  of  the  fact. 

If  other  insurance  exists  at  the  time,  and  is  not  indorsed, 
although  communicated  or  known  to  the  underwriters,  it  is  not 
enough.  The  condition  is  not  complied  with,  and  no  contract 
exists:  Carpenter  v.  Providence  Waekington  Ins.  Co.,  16  Pet.  612; 
Barrett  v.  Union  JftUual  Fire  Ins.  Co.y  7  Cush.  176;  1  Phillips  on 
Insurance,  477. 

There  can  be  no  distinction  in  this  particular  between  a  pres- 
ent  and  a  subsequent  insurance,  and  the  present  condition 
extends  to  both  existing  and  future  policies;  and  if  there  is  a 
fiulure  to  indorse  either,  the  stipulation  is  not  complied  with. 
But  it  seems  to  have  been  thought  upon  this  trial  that  the  in- 
dorsement was  not  a  condition  precedent  to  the  plaintiff's  right 
of  recovexy,  and  that  a  failure  in  this  matter  did  not  defeat  a 
recovexy,  upon  the  ground,  we  suppose,  that  the  express  provia- 
ion  to  that  effect  was  confined  to  the  want  of  notice.  It  seems, 
however,  that  any  stipulation  inserted  in  the  policy  is,  according 
to  the  law  of  insurance,  to  be  considered  as  a  warranty,  and  so 
is  a  condition  precedent,  without  any  express  contract  for  that 
purpose;  and  indeed,  in  this  case,  we  think  the  last  clause  of 
this  condition  ought  to  be  construed  as  referring  to  a  notice  per- 
fected by  an  indorsement,  rather  than  as  limiting  the  effect  of 
the  provision  in  annulling  the  contract  to  the  mere  failure  to 
give  notice.  The  indorsement  must  of  course  be  made  by 
authority  of  the  party  who  is  to  be  bound  by  it,  and  if  it  is  to 
affect  the  rights  and  liabilities  of  both  parties,  it  must  be  made 
with  the  consent  of  both.  No  question,  however,  of  this  kind 
arises  here,  as  it  is  not  pretended  that  any  indorsement  was  ever 
made,  or  proposed  to  be  made. 
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It  is  not  neoeflBuy  to  go  into  a  particular  examination  of  the 
instmctions  giyen  and  refused.  It  is  enough  for  the  reversal  of 
the  judgment  that  the  case  was  tried  and  determined  upon  the 
assumption  that  a  verhal  notice,  without  an  indorsement,  was 
sufficient  to  enaUe  the  plaintiff  to  reeoTer,  while  we  think  other- 


The  judgment  must  therefore  be  rerersed,  and  the  cause 
remanded,  which  is  ordered  accordingly,  the  other  judges  con- 
curring. 

CoHDinoir  BaQViBxvo  Noxxcs  or  Onixa  iBSoaiaci  arb  Ck>M7AHT'8  Gov- 
mrr  thsrsto  Indobssd  oif  Poliot. — ^Polidee  of  insoruioe  frequently  pro- 
vide that  they  shall  be  yoid  in  oeae  of  any  other  inaaranoe  not  mentioned  in 
or  indofaed  on  the  policiea,  or  in  caae  of  any  nibaeqnent  inaaiaaoe  mode  with- 
out notioe  to  the  inanreca,  and  their  consent  indosMd  in  writing  on  tlie  poUciea. 
The  principai  caae  adopta  a  striot  mle  of  conatmction  in  thia  regard,  and 
requires  a  literal  compliance  with  the  stipulations.  It  has  been  cited  in  sub- 
seqent  Miasonri  decisions  to  the  effect  that  such  stipulations  were  conditions 
precedent  to  any  right  of  recovery  on  the  policies:  Dietz  ▼.  Mound  OUy  Mutual 
F,  A  L.  Im,  Co.,  38  Mo.  85;  Horwitz  y.  SquUabU  Mutual  Iju,  Co.,  40  Id.  560; 
BothachUd  ▼.  Ameriean  Central  Ins.  Co.,  62  Id.  362.  Recent  casea,  however, 
both  in  Missouri  and  ia  other  states,  hold  that  the  condition  may  be  waived, 
or  the  company  estopped  from  setting  up  the  breach,  and  insisting  on  a  for^ 
feitnre,  because  its  consent  was  not  indorsed  as  required:  May  on  Insurance, 
see.  370;  HorwUz  v.  EguUabU  Mutual  Iru.  Co.,  40  Mo.  567;  Haifward  v. 
National  Ins.  Co.,  52  Id.  181;  PoUdngton  ▼.  National  Ins.  Co.,  55  Id.  172; 
Carrugi  t.  Atlantic  F.  Ins.  Co.,  40  Ga.  135;  S.  C,  2  Am.  Rep.  567;  lUkbeek 
V.  Phenix  Ins.  Co.,  64  Cal.  422;  Westchester  F.  Ins.  Co.  v.  EarU,  33  Mich. 
143;  Van  Bories  v.  UnUed  Life  etc.  Ins.  Co.,  8  Bush,  133;  Pitneff  t.  Olen*s 
FaUs  Ins.  Co.,  65  N.  T.  6;  TUus  v.  Olen's  FaUs  Ins.  Co.,  81  Id.  410,  419; 
Planters*  Mutual  Ins.  Co.  v.  Lyons,  38  Tex.  253;  Levy  v.  Peabody  Ins.  Co., 
10  W.  Va.  560,  667;  Fe&ster  v.  Phamx  Ins.  Co.,  36  WU.  67;  S.  C,  17  Am. 
Bep.  479.  Thus,  in  Hayward  v.  National  Ins.  Co.,  supra,  Vories,  J.,  says: 
*'  In  the  investigation  of  thie  case,  it  has  not  been  overlooked  that  thia  court, 
in  the  case  of  Hutekxnmm  r.  Western  Insurasiee  Co.,  21  Mo.  97,  held  that  a 
oondition  in  a  policy,  aimilar  to  the  one  under  consideration,  was  a  condition 
precedent  to  the  right  of  the  insured  to  recover  on  the  policy,  and  that  noth- 
ing would  prevent  a  forfeiture  of  the  policy  but  the  actual  indorsement  of  the 
eonaent  of  the  insurer  to  the  subsequent  insurance.  Subsequent  cases,  how- 
ever, in  this  court  as  well  as  in  other  courts,  which  seem  to  have  been  well 
considered,  have  recognised  a  more  liberal  rule- in  favor  of  the  insured.  In 
these  late  cases  it  has  been  held  that  the  condition  in  the  policy  under  oonaid* 
eration,  as  well  as  other  conditions  of  a  similar  nature,  may  be  waived  by  the 
company,  and  that  the  waiver  may  be  as  well  by  'acts  as  by  positive  declara- 
tiona,  and  that  the  oompany  may  be  estopped  under  certain  eircamstances, 
where,  by  a  oonrse  of  dealing  or  its  open  actions,  it  has  induced  the  assured 
to  pursue  a  policy  to  lus  detriment. ' "  Of  course,  the  oondition  could  be  taken 
advantage  of  in  case  the  company  had  not  waived  it,  or  were  estopped  from 
setting  it  up;  but  it  is  hdd  that  in  order  to  avoid  the  policy,  it  must  appear 
tiiat  the  policy  irrsstiag  the  subsequent  insnmnoe  was  valid  and  enforceable: 
ffukbard  ▼.  HiMttfrnd  F.  Ins.  Co.,  33  Iowa,  325.    The  poli^,  however,  would 
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be  Avoided  by  the  existence  of  another  inrarance  conditioned  to  be  voldabla 
for  Tacancy,  and  which  might  haye  been  avoided  on  that  aoconnt,  bat  had  not 
been,  at  the  time  of  the  insnrance  in  question:  LainAtT%  y.  fTotertotoii  F.  Inm. 
Co.,  86  N.  Y.  414;  S.  C,  40  Am.  Rep.  654.  Whether  the  policy  wiU  bo 
avoided  by  a  subeequent  policy,  of  which  notice  was  given,  and  which  contained 
a  similar  condition,  is  answered  in  the  aflSnnative  in  ScmerfiM  v.  8taU  /na. 
Co.,  8  Lea,  547;  S.  0.,  41  Am.  Bep.  662;  and  in  the  negative  in  Jtrmff  OU^ 
Int.  Go.  V.  Nicha,  35  N.  J.  Bq.  291 ;  S.  0.,  40  Am.  Bep.  625. 


Lisa  v.  Lindell. 

piUi«ouBX,127.] 

BBBUit's  Dbbd  is  SumoiBNTLT  Ckbtain  to  Pass  Bxjwutioh  DssToa^i 
Imtibist  Rimainiho  Unsold  in  Lots,  described  in  the  advertisement 
and  deed  as  the  one  undivided  third  part  of  the  lots  not  sold  by  him  in 
an  addition  to  a  certain  city,  the  addition  being  well  known,  and  there 
being  no  evidence  of  the  sale  of  more  than  one  of  the  lots  prior  to  the 
sheriff's  sale. 

AoTioK  in  the  nature  of  ejectment.  The  defendant  set  up  an 
outstanding  title  in  one  Bostwick,  who  claimed  under  a  sheriff's 
deed,  in  which  the  land  conveyed  was  described  as  '*  all  the 
right,  title,  claim,  interest,  estate,  and  property  of  Jaques 
Glamorgan  and  Manuel  Lisa,  or  either  of  them,  at  the  time  of 
their  death,  in  and  to  the  following-described  real  estate,  that 
is  to  say,  the  one  undivided  third  part  of  a  piece  or  parcel  of 
ground  situated  on  the  bank  of  the  Mississippi  river,  north  of 
tiie  present  limits  of  the  city  of  St.  Louis,  and  adjoining  the  ox 
mill  of  Labaddie,  which  piece  or  parcel  of  ground  was  laid  out 
into  lots  in  addition  to  the  then  town,  now  city  of  St.  Louis,  by 
said  Lisa,  William  Smith,  and  Frederick  Bates;  therefore,  the 
property  which  is  hereby  conveyed  is  the  undivided  interest  of 
said  Manuel  Lisa  in  and  to  all  the  lots  laid  out  upon  said  piece 
or  parcel  of  ground  which  was  not  sold  and  conveyed  by  said 
Lisa  before  the  rendition  of  the  judgment  upon  which  the 
above-named  execution  was  issued."  The  execution  had  been 
levied  upon  lands  described  in  the  advertisement  as  "  all  the 
right,  title,  interest,  estate,  and  property  of  the  deceased  (Gla- 
morgan and  Lisa)  at  the  time  of  their  death,  or  of  either  of 
them,  in  and  to  the  following-described  real  estate,  viz.:  the 
one  undivided  third  part  of  the  lots  which  were  not  sold  by 
the  said  M.  Lisa,  deceased,  in  the  addition  to  the  then  city  of 
St.  Louis,  laid  out  by  said  Lisa,  William  Smith,  and  F.  Bates,  on 
the  river,  at  the  upper  end  of  the  ciiy  of  St.  Louis,  and  adjoin- 
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ing  the  ox  mill  of  Lahiddie/'  It  appeued  that  the  addition  of 
Smith,  Bates,  and  Lisa  to  St.  Louis  was  well  known,  that  a  por- 
tion of  it  had  been  laid  off  into  lots,  and  that  a  brother  of  the 
defendant  had  bought  one  of  these  lots,  which  was  the  only 
eridence  of  a  sale  of  any  of  the  lots  prior  to  the  sheriff's  sale. 
No  plat  of  the  addition  had  been  filed  for  record  at  the  time  of 
the  sheriff's  sale.  The  jury  were  instructed  that  if  the  tract  and 
addition  were  well  known  at  the  time  of  the  levy  and  sale,  by 
the  description  given  in  the  sheriff's  advertisement  or  deed,  and 
if  the  land  in  dispute  was  within  the  addition,  then  the  deed 
was  effectual  to  convey  to  the  purchaser,  Bostwick,  all  the  in- 
terest of  Lisa  remaining  unsold  therein;  and  that  the  interest 
conveyed  was  in  express  terms  restricted  to  that  actually  owned 
by  Lisa  at  the  time  of  his  death,  and  without  any  other  or  more 
special  designation  of  the  particular  lots  intended  to  be  sold, 
could  not  operate  to  render  the  deed  void  for  uncertainty.  This 
instruction  was  excepted  to  by  the  plaintiff,  who  took  a  nonsuit, 
snd  brought  a  writ  of  error. 

J.  B.  Shepley  and  C.  Z>.  Drake,  for  the  plaintiff  in  error. 

U.  Wright  and  B,  A.  HiU,  for  the  defendant  in  error. 

By  Court,  Soott,  J.  There  is  no  doubt  but  that  it  would  have 
been  the  safer  doctrine,  in  relation  to  sales  of  real  estate  by 
Bherifb,  to  have  held  that  in  no  case  was  the  sale  an  absolute 
nullity,  so  as  to  be  regarded  whenever  it  was  brought  into  ques- 
tion; but  that  it  was  only  voidable,  to  be  set  aside  on  motion, 
at  the  return  of  the  writ,  or  afterwards,  by  a  proceeding  in  the 
nature  of  a  bill  in  equity.  If  such  sales  were  regarded  in  this 
latter  light,  complete  justice  might  be  done  between  the  parties, 
and  innocent  purchasers  would  be  protected;  whilst,  if  regarded 
in  the  former  light,  irreparable  injury  may  be  done  under  cir- 
cumstances which  could  not  but  cause  regret  at  the  result  follow- 
ing the  operation  of  the  law.  Experience  has  shown  that  a 
motion  or  bill  in  equity  is  the  mode  of  redress  generally  resorted 
to,  where  really  any  injury  has  resulted  to  the  parties  from  the 
manner  of  conducting  a  sale,  whilst  the  first  objection  has  only 
been  taken,  when,  from  after  events,  it  was  made  the  interest  ot 
the  parties  to  have  it  declared  a  nullity. 

In  the  case  of  Evans  v.  AMey,  8  Mo.  185,  this  court,  follow- 
ing a  course  of  precedents  whicJi  seemed  warranted  by  law,  de- 
dared  a  sheriff's  deed  a  nullity,  when  taken  in  connection  with 
the  oireumstanoes  under  which  the  sale  was  made — drcnmstan* 
which  showed  that  the  description  of  the  premises  convqredi 


224  Lisa  v.  Likdbll.  [Miasoiifi 

giyen  by  the  offioer,  did  not  serve  at  idl  to  deaignate  the  land 
which  -WBB  really  sold.  In  that  ease,  the  defendant  in  the  exe- 
cution owned  but  six  small  lots,  in  twelve  and  one  half  arpenta 
of  ground,  laid  off  into  lots,  which  was  sold  by  the  description 
of  ''  twelve  and  one  half  arpents  of  land,  near  Hbe  town  of  St. 
Louis,  and  south  of  Elias  Sector's,  porchaaed  by  said  Prioe  of 
E.  Hempstead's  administEator,  of  the  estate  of  M.  Lewis,  de- 
ceased.'' The  instruction  on  which  the  cause  tamed  was  to 
theeffect  that,  if  the  tract  of  land  was  laid  off  into  town  lota  and 
streets  by  the  owner  thereof,  who  sold  sbc  of  those  lots  to  the 
defendant  in  the  execution,  and  to  other  persons  other  of  said 
lots,  and  that  the  defendant  in  the  execution  was  not  otherwise 
interested  in  said  tract  of  land  than  as  owner  of  the  said  lota, 
then  the  title  claimed  under  the  sale  by  the  sheriff  is  invalid. 

Q-iving  full  scope  to  the  principle  laid  down  in  the  above  case, 
and  recognizing  its  authority  to  its  full  extent,  we  do  not  con* 
sider  that  it  affects  the  cause  now  under  consideration.  Here 
the  description  is,  ''  the  one  undivided  third  part  of  the  lots 
which  were  not  sold  by  said  M.  Lisa,  in  the  addition  to  the 
then  city  of  St.  Louis,  laid  out  by  said  Lisa,  William  Smith, 
and  F.  Bates,  on  the  river,"  etc.  It  is  in  proof  that  this  addi- 
tion was  well  known.  There  is  no  evidence  of  the  sale  of  but 
one  of  these  lots  before  the  death  of  Lisa.  This  description  is 
applicable  to  the  land  sold;  it  was  known  by  the  description 
given  at  the  time  of  sale.  The  words  '*  that  were  not  sold," 
or  "remaining  unsold,"  do  not  render  the  description  uncer- 
tain to  an  extent  that  affects  it.  They  express  nothing  more 
than  what  was  implied.  The  registry  act  was  in  force  at  the 
time  of  the  sale.  We  may  suppose  the  reoords  would  have 
shown  what  lots  were  sold.  These  words  would  have  put  all 
those  attending  the  sale  upon  inquiry.  If  one  had  purchased 
without  notice  of  a  prior  sale,  and  recorded  his  deed,  he  would 
have  prevailed  against  a  prior  unrecorded  deed  or  agreement. 
So  it  is  not  seen  in  what  way  the  debtor  in  the  execution  could 
be  affected,  or  those  attending  the  sale  could  be  misled  or  de^ 
oeived  by  the  description.  There  is  no  similarity  between  tfaia 
case  and  that  of  Ihans  v.  AMey,  8  Mo.  185. 

In  the  one  case,  six  small  lots,  situated  in  a  tiact  of  twelve 
and  one  half  arpents,  are  sold  by  the  description  of  a  tract  of 
land  containing  twelve  and  one  half  arpents.  In  the  other  the 
one  undivided  third  part  of  the  lots  rwnftining  unsold  in  an  ad- 
dition to  a  town  is  sold.  The  interest  sold  isadvertised  fay  this 
deaoription.    The  addition  is  well  known.    There  is  no  evideaisa 
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of  bot  one  lot  in  ilie  addition  having  been  sold,  and  if  thej  had 
been  sold,  the  reoord  would  have  shown  it,  and  if  it  did  not,  a 
poidliaser  would  not  have  been  affected  without  notice.  If  none 
of  the  lots  had  been  sold,  the  words  **  lemaining  onsold  "  would 
not  have  affected  the  desoriptioii  with  unoerlainiy;  and  the  fact 
that  one  or  more  of  the  lota  were  sold  does  not  affect  the  de- 
scription, as  the  records  furnished  the  means  of  asoertaLoing 
what  were  or  wexe  not  sold. 

It  has  long  been  the  settled  law,  as  declared  here,  that  a  sale 
in  a  lump,  tibat  is,  of  seyeial  tracts  of  land  at  a  time,  or  of 
many  lots  together,  did  not  make  the  sale  a  nullity,  but  was 
only  a  cause  for  avoiding  it,  in  a  direct  proceeding  instituted 
for  that  purpose. 

The  other  judges  concurring,  the  judgment  will  be  affirmed. 


OnEVAiHTT  Of  DncBiPTioii  RaqinBaD  or  Smnucii's  Died:  See  Jaek&on 
T.  iMoaqr,  7  Am.  Deo.  408;  J^rmvtom  t.  J^treAmorv,  18  IcL  6M;  Foum'^ 
Bnn  T.  McNahy,  24  Id.  668;  Cain  y.  Mafiu,  26  Id.  184.  Parol  eridaoM 
is  ftdmifldble  to  identify  premises  intended  to  be  conveyed  in  a  sheriff  *s  deedx 
BaU*  ▼.  Bamk  o/ Miaaotai,  65  Id.  145.  IMscrepaney  between  the  description 
in  a  dfteriflTs  deed  and  the  adTsrtisement  of  sale,  or  cTen  the  levy,  was  held 
Mfc  to  dflieat  the  deed  after  the  lapse  of  fifty  yean:  Chmrdki  y.  Ikmit,  451L 
745. 


Hall  v.  Habkibok. 

[U  If mmiai,  aar.] 

AaamREAXoa  Apronmb  in  One  Statb  icat  Sui  nr  Amrnaai  on  a 
judgment  reoovered  by  him  in  his  representative  capacity  in  the  stats 
where  appointed,  against  a  debtor  who  was  a  citizen  of  that  state  when 
soedy  or,  it  seems,  who  submitted  himself  to  the  jorisdiotioa  of  its  ooorts. 

BaooBB  ov  FoBMKB  SuiT  ON  WmcH  AonoN  IS  Bbouoht  will  not  m 
SzAMDrxD  on  demnner,  where  it  is  not  made  a  part  of  the  petition,  bat 
is  simply  filed  with  it. 

AoisoN  by  petition  to  recover  the  amount  awarded  by  a  decree 
of  the  court  of  chancery  of  New  York.  The  stiit  in  New  York 
had  been  originally  brought  against  the  defendant  by  William 
Hall  and  Jamee  Hall,  but  pending  the  suit  James  Hall  died,  and 
his  administrators  were  substituted  in  his  place  as  complainants. 
A  decree  was  rendered  in  favor  of  the  complainants,  and  the 
present  action  was  brought  by  them  to  recover  its  amount.  The 
petition  stated  that  an  authenticated  copy  of  the  record  of  the 
proceedings  which  resulted  in  the  decree  was  filed  with  it* 
There  was  no  allegation  as  to  the  dtisenship  of  the  defendant 
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at  thi)  time  of  the  death  of  Jamee  HalL  The  defendant  de- 
murred to  the  petition,  and  the  oonrt  below  soatained  tha 
demurrer  and  gave  judgment  for  the  defendant.  The  qneetiomi 
arising  in  the  case  appear  in  the  opinion. 

B.  M,  Fields  for  the  plaintifh  in  error. 
Oeyer  and  DayUm^  for  the  defendant  in  error. 

By  Oourt,  LioirABD,  J.  This  case  has  been  submitted  to  us 
upon  written  arguments,  and  the  oounsel  seem  not  to  ha^e 
entirely  oonourred  in  their  views  of  the  questions  of  law  proper 
lo  be  discussed  for  the  decision  of  the  cause. 

The  plaintifh  labor  to  establish  as  a  general  proposition  that, 
if  an  administtator  recover  a  judgment  upon  a  cause  of  action 
belonging  to  his  intestate,  he  may  afterwards  sue  on  it  in  his 
own  name  without  any  reference  to  his  representative  capadiy. 

Tie  defendant,  assuming  that  the  debtor  was  a  citizen  of  this 
state  when  the  intestate  died,  insists  that  our  laws  recognize  no 
foreign  testamentary  jurisdiction  over  the  debt,  and  that  it 
must  be  collected  by  a  home  administrator,  and  administered 
here,  at  least  until  the  claims  of  our  own  citizens  are  satisfied; 
and  that  no  matter  what  effect  the  laws  of  New  York  or  the 
common  law  may  impute  to  the  judgment,  the  foreign  adminis- 
trator cannot  be  allowed  to  defeat  the  policy  of  our  own  laws,  bj 
withdrawing  in  this  manner  the  fund  from  the  jurisdiction  of 
our  tribunals. 

There  seems  to  be  no  doubt  of  the  correctness  of  the  plaint- 
iffs' position  as  a  mere  question  of  common  law.  The  old 
cases,  in  which  it  was  held  that  an  administrator  could  not  sue 
in  his  own  right  upon  a  judgment  recovered  by  him  as  adminis- 
trator, are  overruled,  and  it  is  now  settled  that  he  may  do  so: 
Bonafoua  v.  Walker,  2  T.  B.  126;  Crawford  v.  WkUiaU,  Doug.  4« 
note  1;  Tdlmage  v.  Chapd,  16  Mass.  71;  Biddle  v.  WHkinB,  1 
Pet.  686;  1  Williams  on  Executors,  748,  note  u,  768. 

None  of  the  cases,  however,  we  think,  touch  the  point  now 
made  by  the  defendant.  They  declare  the  effect  under  the 
local  law  of  a  judgment  recoveied  by  an  administrator,  but  do 
not  pass  on  tiie  question  of  the  testamentaiy  jurisdiction  of 
one  country  over  debts  existing  in  another,  and  we  do  not  see 
how  this  point  can  be  raised  upon  the  record  now  before  us. 
Admitting  that  our  own  laws  require  us  to  declare  that  the  state 
of  New  York  had  no  testamentary  jurisdiction  over  the  debt 
now  in  controvercfy,  if  the  debtor  were  a  citizen  of  this  state 
when  the  creditor  died,  there  is  yet  nothing  in  this  record  diz- 
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doeiBg  that  fact*  If  we  axe  to  infer  that  the  defendant  is  a 
citizen  of  this  state  because  he  is  sued  here,  we  may  infer  that 
he  was  a  citizen  of  New  York  when  he  was  sued  there.  In  the 
absenoe  of  all  proof,  however,  our  duty  is  to  presume  that  the 
court  in  New  York  exercised  such  jurisdiction  as  it  lawfully  had; 
and  then  this  judgment  must  be  taken  prima  facie  to  vest 
in  the  plaintiffs  a  title  to  the  money  recovered,  for  which  they 
may  sue  in  their  own  names  in  our  courts. 

Let  it  be  understood,  however,  that  we  express  no  opinion 
upon  the  merits  of  the  defense  set  up  by  the  defendant,  which 
may  come  up  hereafter,  when  all  the  necessary  facts  shall  be 
before  the  court.  Yet  it  may  not  1^  improper  for  us  now  to 
make  a  remark  upon  the  subject,  without  at  all  committing  our- 
selves to  any  opinion,  until  the  question  shall  be  properly  pre- 
sented for  our  judgment. 

It  is  generally  said  that  debts  have  no  localiiy,  but,  follow- 
ing the  person  of  the  owner  in  point  of  right,  are  disposable  of 
like  other  personal  property,  according  to  the  law  of  the  dom- 
icile: Story's  Gonfl.  L.,  sees.  876,  880,  883,  897,  898,  and  cases 
there  cited. 

In  determining,  however,  the  question  of  testamentaiy  juris- 
diction over  movables,  corporeal  and  incorporeal  (I  refer  to  the 
jurisdiction  of  the  sovereign  who  grants  the  letters,  and  not  to 
the  jurisdiction  of  his  tribunals  under  the  local  law),  reference 
must  necessarily  be  had  to  their  locality,  which,  if  they  be  cor- 
poreal, is  their  own  position  in  space,  it  being  that  which  neces- 
sarily subjects  them  to  the  protection  and  power  of  a  sover- 
eign; but  if  debts,  mere  personal  rights  of  action,  the  locality, 
to  confer  jurisdiction,  it  would  seem,  ought  to  be  considered  the 
residence  of  the  debtor  at  the  death  of  the  creditor.  It  is 
to  be  remarked,  however,  that  debts  are  due  not  only  in  the 
domicile  of  the  debtor,  but  in  the  domicile  of  the  creditor,  and, 
indeed,  when  no  place  of  payment  is  appointed,  they  are  due 
and  may  be  demanded  anywhere,  and  if  the  debtor  is  found  in 
the  country  of  the  domicile  of  the  creditor,  he  would  be  suable 
there,  and,  it  is  said,  could  not  defend  himself  by  a  plea  that 
he  was  liable  to  pay  only  to  an  administrator  appointed  in  the 
place  of  his  own  domicile.  A  voluntary  payment  in  such  a  case, 
to  the  administrator  of  the  domicile,  it  is  thought,  would  dis- 
charge the  debt,  but  Stoiy  doubts  whether  it  would  protect  the 
debtor  in  a  suit  brought  against  him  by  an  administrator 
appointed  in  his  own  domicile:  Story's  Oonfl.  L.,  sees.  512« 
617;  IfarUm  v.  MUne,  6  Binn.  861. 

What  effiact  each  sovereign  will  gives  to  its  own  judgments  in 
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QMOB  of  thiB  ebflncter  is  a  qnesttoa  of  mero  looal  law;  bat  in  m 
eonifliot  dl  jnrisdioiion,  eaoh  gor^emment  nrast  d6terziiiii.e  fbr 
ttoeK  how  far,  tifarongli  comity,  it  will  give  effect  to  the  judg' 
ment  of  a  neigUboring  state,  when  the  effect  will  be  to  oonAn^ 
v«De  its  own  domestie  policy.  The  question,  iben,  in  the  p>oa 
eat  case,  if  Hie  debt  recovered  wexe  dne  from  one  of  oar  owb 
dtizenB,  owing  no  obedience  to  the  laws  of  New  York,  is  not 
whether  the  judgment  recorered  in  New  York  by  -the  admima- 
trator  appointed  ihere  has  the  effect  at  common  law  of  making 
file  debt  recovered  tiie  property  of  tiie  administrator  so  fur  as  to 
«now  him  to  recover  it  at  law  in  his  own  name,  which  woold  be 
a  mere  question  of  local  law,  but  whether  our  laws  will  give  a 
judgment  ihat  effect  in  reference  to  assets  subject  to  our  own 
testamenlaiy  jurisdiction,  and  in  this  indirect  manner  allow  tiiem 
to  be  withdrawn  from  our  own  control  until  the  just  claims  of 
our  own  citiaens  have  been  eatisfied.  In  other  wcnrds,  the  quea- 
tion  upon  the  ease  supposed  will  be.  Who,  according  to  our  lawa, 
shall  collect  and  administer  these  assets?  May  the  foraign  ad- 
ministrator collect  them  in  our  courts  upon  this  judgment,  and 
take  them  home,  to  be  there  administered,  or  must  an  adnmna- 
trator  be  appointed  here  for  the  im>tection  of  our  oitiaens  hav- 
ing dahns  against  the  intestatet 

It  is  proper  also  to  remark,  that  it  maybe  made  a  question  in 
ttiis  case  whether  the  debtor,  after  having  submitted  himself  to 
the  jurisffiction  of  a  court  in  the  domicile  of  Ihe  creditor,  can 
make  the  objection  here,  and  iiiat,  too,  when  there  is  no  admin- 
istrator h««  demanding  of  him  the  fund  which,  in  the  abeenoa 
of  claims  here,  must  go  to  creditor's  domicile  for  distribution. 

In  reference  to  the  other  point  made  in  the  cause,  we  re- 
mark, that  the  i>etition  alleges  a  final  recovery  for  a  spedfle 
amount,  and  we  do  not  consider  that  the  transcript  of  the  record 
d  ibe  alleged  recovery  is  made  part  of  this  petition,  so  as  to 
authorize  ns,  by  an  examination  of  it,  to  sustain  the  demurrer, 
on  the  ground  tiiat  it  does  not  show  a  final  recovery  of  any  spe- 
eifie  amount,  as  alleged  by  the  plaintiflb. 

The  result  is,  the  demurrer  ought  to  have  been  overruled,  tiie 
piaiBtiffo'  case,  as  stated,  entitling  them  to  a  recovery. 

The  judgment  nrast  therefore  be  reversed  and  the  cause  re- 
manded; and  'OsB  oHker  judges  c(mourxing,  it  is  mdered 
eor£ngly. 


oa  AmranBnMSoa.  wusBaaa  mat  Sub  nr  AsoaDsa 
THAir  Tkat  or  ms  ArPonmcEHT:  5m  MeNmmatm  v.  i>i0yer,  32  Ann.  0SS. 
627;  Vrocm  r.  Vtm  Borne,  42  Id.  H;  DtuiU  v.  fiWCA,  48  Id.  279;  JwS^  v. 
XiAir,  09  Id.  455,  and  Betas  to  thMe 


linavKn  at  OnngMi  CUas  bf  tliA  oosci  in  ite  (ttwoaiiMi,  aad  tba 
sngraiM  ocmrt  will  not  inteif era  nnlMS  this  diaoretian  has  liMa  ■bund. 


on  Inds.    The  ftwii  ak  aliited  iit 

0^.  Jbnes^  for  the  appellant. 

By  Court,  BiLAiR),  J.  The  defandant  ivas  indicted  for  trai^ 
ymmng  on  a  nzteenth  seetion  at  land  in  Washington  comiiy. 
AAnrtiie  eaae  ifae  closed  on  bofii  sideB,  ttie  court  stated  that 
defendant^B  cooneel  could  only  address  the  joiy  for  tlxirty 
minutes,  uid  af1»rwards  stated  tiiat  the  defondanf  s  connsd 
eonld  only  address  the  joiy  for  fifteen  minutes.  The  def endanlfs 
counsel  objected,  and  excepted  to  this  ruling  of  the  court. 

The  defendant's  counsel  then  addressed  Ae  jury,  and  the 
court  held  a  watch,  and  after  a  short  time  announced  that  the 
counsel  had  spoken  fifteen  minutes,  and  must  stop;  the  counsel 
thereupon  stopped,  and  the  juiy  retired. 

They  afterwards  returned  with  a  rerdict  of  guilty,  and  assessed 
the  ddtodanfs  fine  at  one  hundred  and  sixty  dollars.  The  fine 
was  afterwards  reduced  by  tiie  court  to  one  hundred  dollars. 
Motions  for  new  trial  and  in  arrest  of  judgment  being  made  and 
overruled,  the  defendant  brings  the  case  here  by  appeal. 

The  only  question  of  any  importance  appearing  on  the  record 
arises  upon  the  refusal  of  the  court  to  let  defendant's  counsel 
speak  to  the  jury  longer  than  fifteen  minutes. 

Can  the  circuit  court  limit  the  time  in  which  a  defendant's 
counsel  shall  address  a  jury  in  a  criminal  case  ?  By  the  thirteenth 
article,  section  9,  of  the  state  constitution,  it  is  declared  that, 
''  in  all  criminal  prosecutions,  the  accused  has  the  right  to  be 
heard  by  himself  and  his  counsel. "  Now,  in  the  nature  of  things, 
there  must  be  some  discretion  left  with  the  courts  who  have 
criminal  jurisdiction  in  this  matter.  How  long  has  the  accused 
and  his  counsel  a  right  to  consume  the  time  of  the  court  in  their 
exercise  of  this  right  ?  There  must  be  a  limit  to  it  as  to  duration. 
The  right  to  be  heard  exists;  it  cannot  be  taken  away;  nor  can 
the  court  deny  this  right,  as  was  done  in  WorcTs  Case,  in  Virginia, 
reported  in  3  Leigh,  748.  But  there  is  also  an  inherent  right  in 
courts  of  justice  to  control  and  restrain  the  acts  of  parties  and 
counsel  and  ofltcers  while  engaged  in  the  administration  of  jus- 
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tice  before  them.  13ie  ooorts  most  take  oare  not  to  abase  these 
rights  on  the  one  side  nor  on  the  other.  There  are  cases  in 
which  the  time  necessaxy  to  a  proper  and  fair  elncidation  of  the 
matters  involved  in  the  proseoation  most  be  greater  than  in 
others.  The  courts  must  not,  then,  arbitrarily  cut  down  the 
time  in  all  cases  to  a  certain  limit.  They  must  exercise  proper 
discretion  in  such  matters,  granting  longer  or  shorter  time,  as 
the  intricacy,  mass  of  matter,  nature  of  offense,  and  the  means 
or  circumstances  on  which  the  defense  may  rest,  may  seem  to 
require.  This  court  will  not  countenance  any  act  of  the  lower 
courts  which  may  seem  to  owe  its  origin  to  mere  caprice  or 
arbitrary  power,  or  wanton  oppression.  Nor,  on  the  other  hand^ 
will  we  lend  a  willing  ear  to  sapportthe  complaints  of  obstinate 
and  willful  or  capricious  opposition  to  the  orders  of  the  courts, 
made  for  advancement  and  completion  of  the  business  before 
them. 

The  record  before  us  shows  first  the  allowance  of  thirty  min- 
utes, then  the  reduction  of  this  to  fifteen  minutes.  We  cannot 
say  that  this  is  an  abuse  of  the  discretionaxy  power  of  the  court. 
There  may  be  a  reason  for  this.  The  improper  waste  of  the 
time  of  the  court,  or  the  urgent  pressure  of  important  business 
on  the  docket,  or  the  improper  opposition  and  behavior  of  the 
counsel — unnecessarily  troublesome  and  vexatious — all  may 
have  their  operation,  or  the  plain  and  obvious  statement  of  the 
facts  of  the  case  in  evidence  may  not  have  required  longer  time, 
in  the  opinion  of  the  court,  for  the  defense,  than  fifteen  minutes. 
At  all  events,  we  will  not  presume  the  court  below  did  wrong; 
and  we  cannot  say  that  it  did  not  allow  the  defendant  to  be 
heard  by  his  counsel. 

This  matter  of  limiting  the  time  to  be  occupied  in  the  prose- 
cution of  causes  before  courts  of  justice  is  of  very  ancient 
origin.  It  is  found  among  the  Greeks,  and  was  carried  thence  to 
Borne.  The  Greeks  had  their  instruments  by  which  they  meas- 
ured time  in  the  halls  of  judicature.  The  clepsydra  was  used. 
It  was  an  instrument  by  which  they  measured  time  by  means  of 
the  flowing  of  water  through  it;  and  so  frequent  and  common 
was  the  practice  of  limiting  the  time  to  the  speakers  by  water 
flowing  through  these  instruments,  that  the  word  '* water"  was 
used  metaphorically  for  **  time."  When  a  speaker  was  allowed 
to  speak  so  long,  they  said  he  was  allowed  so  much  water.  The 
Greeks  had  an  o£Scer  in  their  courts  of  justice,  whose  duty  it 
was  to  watch  this  measuring  of  time,  and  when  a  certain  amount 
was  allotted  to  a  speaker,  if  there  were  any  documents  to  be  read 


July,  1855.]  Gunk's  Adm'b  v.  Todd.  t81 

dozing  his  speebh,  the  time  the  reading  of  suoh  doonments  con* 
fumed  ireus  not  to  be  eetimated  as  any  part  of  what  had  been 
aUotted  to  him;  therefore,  this  officer,  whose  station  was  near 
the  clepsydra,  stopped  the  water  while  the  documents  were 
being  read.  The  orator  did  not  waste  his  water  in  reading  doc- 
nments. 

Pliny  tells  us  that  he  was  allowed  ten  large  amphorfe  of 
water  once,  and  so  important  was  the  cause  in  which  he  was 
engaged,  that  the  judges  added  four  more  to  the  amount.  He 
says  he  spoke  five  hours.  He  tells  us,  likewise,  that  he  himself 
used  to  allow  the  accused  as  much  water  as  he  wanted. 

The  tribune  of  the  people,  Titus  Sabinus,  only  allowed  half 
an  hour  to  Oicero  to  speak  in  defense  of  Gains  Babirius,  when 
he  was  prosecuted  for  murder.  This,  too,  on  an  appeal  from 
the  judgment  of  the  duumyiri  to  the  people.  The  orator  com- 
plained of  being  cramped  by  the  narrow  space  of  time:  **For 
though  it  would  be  nearly  enough  to  make  the  defense  for  lus 
dient,  it  would  not  be  enough  for  preferring  the  complaints  he 
had  a  right  to  bring  forward."  **I  have  spoken  the  time 
allowed  me,"  he  said,  when  about  to  conclude.  And  in  no  part 
of  the  monument  erected  by  his  genius  to  its  own  immortality 
will  you  find  a  more  polished  or  more  brilliant  gem  than  this 
half-hour's  work. 

We  conclude,  therefore,  that  a  quarter  of  an  hour  allowed  to 
a  modem  orator,  in  a  petfy  case  of  cutting  down  timber  on  the 
school  lands,  cannot  be  considered  as  an  inhibition  to  be  heard 
in  defense  of  his  client. 

13ie  judgment  is  affirmed.  Judge  Leonard  concurring. 

SooTT,  J.,  delivered  a  dissenting  opinion. 


Guitn'b  Adminibtratob  V.  Todd. 

pi  KiHOUBi,  a03.] 
SWaOV-MATTBR  OF  ObIGIHAL  SuIT  MAT  BB  USED  AS  SST-Ort  BT   PLAI1IV> 

nv,  dxiring  its  pendonoy,  when  he  is  sned  by  his  advensry;  and  if  it  la  a 

finsl  jadgment,  it  is  a  set-off  as  a  judgment. 
XinmAL  TO  OiTB  LfsraucHoirs  n  not  Bbbob,  where  they  would  h«?e 

ftooomplished  nothing,  if  giTsn,  for  the  pftrty  asking  them,  or  where  tbeif 

refoaJ  does  not  injure  him. 
Bmt^ww  18  Admittbd  bt  FAn^nas  to  Bbplt. 
Vjdjtnt  Of  Nora  Rsouvkd  job  CouLionoH  avd  CowsanD  n  SuBjaoi 

er  Sav-oiv,  and  is  not  unliquidated  daaiagaa. 


SSI  Gcnnr's  Adk'b  t;.  ToDa  [MiBaoiui. 

DasniAR  BAi  Ko  Biobt  to  Uss  Othbb  Pabetb  or  Asswea  as  Bvnnwa 
VOB  HmsKLT,  from  the  fact  fhat  a  portion  of  the  anawar  is  read  as  eri- 
dence  by  the  plaintiff;  although  ho  may  have  the  right  to  read  portionfl 
affeoting  the  sense,  or  explainhig  tiie  portious  read. 

Aoimv  ahown  by  the  origiiial  and  first  amftPided  petitions  im 
be  ior  money  received  by  the  defendant  from  the  plaintiff's  intes- 
tate, after  deduoting  a  payment  of  five  hnndvad  and  two  dollars. 
The  second  amended  petition  was  founded  on  a  dne-bill  for  aa 
amount  slightly  different  from  the  sum  alleged  in  the  other  peti- 
tions to  have  been  received,  and  judgment  was  adced  for  tha 
amount  of  this  due-biU,  allowing  no  credit  for  payment.  The 
defendant  admitted  that  this  dne-bill  was  given  for  money; 
alleged  that  five  hundred  and  two  dollars  had  been  paid;  and 
pleaded  against  the  balance,  as  a  set-off,  a  note  received  by  tha 
intestate  for  collection,  and  converted  to  his  own  use;  as  a  bar, 
a  judgment  of  the  probate  court;  and  as  a  set-off,  this  judgment. 
There  was  no  replication  to  the  last  answer.  The  defendant 
gave  evidence  of  the  payment  of  the  five  hundred  and  two  dol* 
lars,  of  the  conversion  by  the  intestate  of  a  note  received  by  him 
for  collection,  and  of  a  judgment  of  the  probate  court  against 
the  plaintiff,  as  administrator,  for  the  amount  of  this  note,  less 
the  balance  due  from  the  defendant  in  the  present  action  for 
money  received  from  the  intestate,  allowed  as  a  set-off.  The 
plaintiff  read  as  evidence  in  rebuttal  an  admission  in  the  defend- 
ant's second  answer  as  to  the  amount  of  money  he  had  received, 
and  the  defendant  was  then  permitted  to  read  the  rest  of  the 
answer.  There  was  a  verdict  for  the  defendant  on  his  set-off, 
and  the  plaintiff  assigned  as  error  the  refusal  to  give  the  follow- 
ing instructions:  2.  That  if  the  jury  believe  that  the  subject- 
matter  of  the  set-off  is  now  pending  in  a  suit  between  the  same 
parties,  commenced  before  the  set-off  in  this  case,  then  such  set- 
off should  not  be  considered  by  them;  3.  That  unless  they  believe 
that  the  plaintiff  was  credited  by  the  defendant,  or  allowed  by*the 
probate  court,  the  same  amount  on  the  note  and  bill  sued  on,  they 
will  find  for  the  plaintiff  the  amount  of  the  note  with  interest; 
4.  That  if  they  believe  that  the  note  or  bill  was  never  before  the 
probate  court,  they  will  find  for  the  plaintiff  the  amount  of  the 
note  with  interest;  5.  That  if  they  believe  that  the  judgment 
mentioned  in  the  defendant's  set-off  before  the  probate  court  has 
been  appealed  to  the  circuit  court,  and  is  now  pending  and  unde- 
termined, they  will  not  consider  it  as  a  mattei*  of  set-off  in  the 
present  case;  7.  That  unless  they  believe  that  the  five  hundred 
and  two  dollars  paid  was  upon  the  note  and  bill  sued  on,  thej 
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irinaotiftkBitiiite^eoaDdaeiiliaii;  &  That  it  <hy  fcJiorft  fliafc 
1ii»  Bote  plM»d  in  Chmn'a  hmda  for  oolfeetiian  mm  coirfarled  to 
Us  own  vsdy  it  is  uiliiiiiidsied  dunoges  whioh  thaj  oannot  ooft- 
aiAv. 

AbeU  and  Str%ngfellow,  tor  the  respondent. 

By  Oout,  SoocTy  J.  No  briel  was  filed  in  tiiis  oaose,  and  in 
the  abeenoe  ol  all  and  argnmenty  we  are  left  to  the  aawgnmemt 
af  ecrar  in  oider  to  aaoertain  of  wbai  complaint  ia  mads  to  the 
detriment  of  the  appellant,  who  waa  plaintiff  below. 

The  error  i^ecifioally  assigned  is  the  refusal  of  the  oomrt  to 
giie  file  saeond)  third,  fourth,  fifUi,  seventh,  and  eighth  in- 
■tractions  asked  by  the  plaintiff.  The  inslruotion  nnmbered 
two  waa  properly  refused,  as  nothing  is  dearer  than  that  the 
aobject-fliaAter  of  an  original  snit  may  be  need  asaset-off  by  the 
plaintiff  in  that  suit  during  its  pendency,  when  he  is  saed  by 
has  adversary.  If  it  is  a  final  judgment,  it  is  a  set-off  as  a  judg- 
ment: Ch.  PI.  558.  The  third  instruction  would  have  effected 
nothing  for  the  plaintiff.  He  obtained  the  full  benefit  of  the 
set-off  alluded  to  by  it,  and  there  was  no  question  but  that  all 
the  petitions,  both  original  and  amended,  referred  to  but  one 
and  the  same  indebtedness,  and  that  the  due-bill  was  only  evi- 
dence of  the  debt  mentioned  in  the  original  petition.  There  is 
no  pretense  that  the  defendant  Todd  owed  more  than  one  debt 
to  the  plaintiff's  testator.  The  objection  to  the  fourth  instruc- 
tion is  sustained  by  the  observations  made  on  the  third. 

There  was  no  error  in  the  refusal  to  give  the  fifth  instruction. 
The  set-off  of  the  defendant  had  been  pleaded,  both  as  an  origi- 
nal demand  as  it  stood  before  it  was  matured  into  a  judgment, 
and  as  a  judgment.  It  stood  admitted  in  both  these  forms,  as 
the  third  amended  answer  in  the  supplemental  record  before  us 
was  not  replied  to;  and  as  the  defendant  got  the  benefit  of  it 
in  only  one  of  the  forms  in  which  it  was  pleaded,  the  plaintiff 
has  sustained  no  injury.  The  objection  to  the  seventh  instruc- 
tion is  shown  by  what  has  been  said  in  relation  to  the  third. 
Moreover,  a  set-off  was  pleaded  to  the  amended  petition,  in 
which  the  due-bill  was  set  out,  which  vras  not  replied  to,  and 
therefore  stood  admitted. 

The  eighth  instruction  does  not  contain  a  correct  proposition. 
If  the  plaintiff's  intestate  converted  a  note  to  his  own  use,  there 
is  no  reason  why  he  should  not  pay  the  value  of  it;  such  value 
would  not  be  unliquidated  damages. 

The  reading  of  a  portion  of  the  defendant's  answer  fay  the 
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plaintiff  as  eridenoe,  the  answer  being  a  pleading  in  the  cause, 
and  read  as  such,  gave  the  defendant  no  right  to  use  any  other 
parts  of  the  answer  as  eyidence  for  himself.  If  a  defendant 
admits  one  fact,  and  it  is  used  by  his  adversaiy  as  evidence, 
surely  that  can  be  no  warrant  to  him  to  take  all  the  &cts  stated 
m  the  answer  as  eyidence  against  the  plaintiff.  If  any  other 
portions  of  the  answer,  not  read  by  the  plaintiff,  affected  the 
sense,  or  explained  in  any  way  the  portions  read,  he  would 
have  a  right  to  read  them;  but  as  to  the  portions  which  related 
to  other  &ct8,  he  would  have  no  right  to  do  so.  This  matter 
was  considered  in  the  case  of  Kriiger  v.  SmUh,  21  Mo.  296,  de- 
cided at  this  term,  and  the  law  in  relation  to  it  was  then  stated. 
But  inasmuch  as  the  admissions  contained  in  the  answer  read 
were  made  in  another  answer  in  the  cause  which  was  not  replied 
to,  being  in  relation  to  the  set-off,  the  plaintiff  has  sustained  no 
injury  by  the  admission  of  such  evidence. 
The  other  judges  concurring,  the  judgment  will  be  affirmed* 


IjNLigniDATXD  Damages  not  Scrsjaor  ov  Ssr-otv:  Jenningt  ▼.  Wdmier,  35 
Am.  Deo.  722,  and  note  oolleoting  prior  cases;  Crmuhauf  t.  Jachon^  60  Id. 
361;  Drwf  v.  TcwU^  60  Id.  880;  also  N%m»  ▼.  Rood^  34  Id.  669. 

Bbfusal  to  Oitb  IiraTBUOTiOHS  No  OaouND  Toa  Beyebsal,  whbiub  Pabtt 
IB  KOT  LfJUBBD  THXBEBT:  Umou  Bank  y.  PlaMten^  Bank,  31  Am.  Dec  113; 
Chme  ▼.  WaMum,  60  Id.  623;  and  see  the  notes  thereto  coUeotuig  prior 
cases  on  the  general  proposition  that  a  jadgm«nt  will  not  be  reversed  for  an 
not  prejndioial. 


BeATIE  V.  BUTLBR. 

pi  MiMOVBi,  818.] 

Hobtoagob's  Death  dobs  mot  Sospend  ob  ExmroinsH  Powxb  ov  Sali 
contained  in  the  mortgage. 

Innocent  Pubohabeb  at  Sale  unbsb  Poweb  in  Mobtoaob  is  UNAnBOKBD 
bt  Unbeoobdeo  AoBBEKENTy  ezeouted  at  the  same  time  with  the  mort- 
gage, by  which  payment  of  the  mortgage  debt  was  to  be  extended  on 
payment  of  the  interest,  and  the  sale  consequently  postponed. 

POflSESSION    BT    MoBTOAOOB's    TeNANT    IS    NOT  NOTIGE   TO    PUBCUASEB    OF 

Unbboobded  Aobeement  between  the  mortgagor  and  mortgagee,  post- 
poning the  sale  nnder  the  mortgage,  even  if  possession  is  notice  at  alL 

FnasESsioN  of  Itsklt  is  not  Notice,  Actual  ob  CoNSTBCcmrE,  ov  Unbe* 
ooBDEO  Inbtbument  affecting  real  estate,  nnder  the  Biissoori  statate  of 
conveyances  providing  that  each  an  instmment  is  not  valid  except 
between  the  parties  thereto,  and  snch  as  have  actual  notice  thereof ,  until 
it  is  recorded. 

NonoE  ov  Place  or  Sale  is  Scwigient,  undeb  Mobtoaoe  requiring  the 
place  of  sale  to  be  described,  where  the  property  was  advertised  to  be 
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sold  *'Bt  tbe  towB  of  8t  Joaeph,"  the  town  being  muill,  the  Mle  being 
cm  the  pramiees  in  the  bnsinen  portion,  end  no  lecrifiee  of  the  property 
iMvIng  oooarred. 

PmxiDv  to  set  aside  a  sale  under  a  mortgage,  filed  by  the 
heiiB  at  law  and  widow  of  Beatie,  the  mortgagor,  against  But- 
ler, the  mortgagee,  and  Fowler,  the  pnrohaser  at  the  mortgage 
sale.  It  appeared  that  Beatie,  on  December  21, 1841,  to  aeoure 
his  note,  payable  Jannaiy  1,  1846,  with  interest,  had  executed 
to  Butler  a  mortgage,  among  other  property,  of  certain  town 
lots  in  the  town  of  St.  Joseph,  which  gave  Butler  power  to  sell 
the  property  on  default  of  payment  of  principal  and  interest, 
upon  thirty  days'  public  notice,  giyen  in  three  public  places,  by 
posting  written  adyertisements  describing  the  property  and 
place  of  sale.  At  the  same  time  Beatie  and  Butler  executed  an 
instrument  under  seal  by  which  it  was  agreed  that  if  Beatie 
paid  the  interest  on  the  note  he  should  not  be  required  to  pay 
the  principal  before  Januazy  1,  1847.  Beatie  retained  this 
instrument,  but  did  not  record  it.  On  June  4, 1846,  Beatie  in 
the  mean  time  having  died,  Butler  gaye  notice  that  he  would 
sell  the  lots  in  St.  Joseph, ''  at  the  town  of  St.  Joseph,"  on  July 
6, 1846,  which  notices  were  posted  up  as  required  by  the  mort- 
gage. On  June  16th  Beatie's  administrator  was  ordered  by  the 
eounfy  court  to  pay  BuUer  the  amount  of  interest  on  the  note, 
which  was  accordingly  done;  the  payment  being  claimed  and 
made  under  the  instrument  executed  contemporaneously  with 
the  mortgage;  but  the  instrument  was  not  produced  at  the 
time,  and  was  not  disooyered  by  the  administrator  until  some 
time  after  the  sale.  The  sale  was  made,  on  tiie  premises  on  the 
day  appointed,  to  Fowler,  who  became  the  purchaser  for  their 
full  cash  yalue,  and  who  took  without  notice  of  the  unrecorded 
instrument  extending  the  credit,  and  of  the  payment  of  interest, 
but  who  knew  that  the  lots  were  in  the  possession  of  tenants  of 
the  administrator.  St.  Joseph,  at  the  time  of  the  sale,  was  a 
small  town,  the  business  portion  being  confined  almost  entirely 
to  two  blocks  adjoining  the  lots  sold.  The  sale  was  well  at- 
tended, and  Beatie's  administrator  was  present.  Upon  the 
foregoing  statement  of  facts,  the  court  refused  to  set  aside  the 
■ale  and  allow  a  redemption,  and  dismissed  tiie  bill. 

Nioqpion,  and  AbeU  and  SiringfdJbw^  for  tiie  appellant. 

Cfardenhire,  Vories,  HaU,  and  Loan,  for  the  respondents. 

By  Oourt,  Soott,  J.    The  alignment  that  the  death  of  Beatie 
should  haye  suspended  all  proceedings  under  the  mortgage,  in 
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analogj  to  the  Boapaision  of  all  prooem  of  ezeeiMoii  wiAw  the 
administration  law  against  the  estates  of  decedents,  eannot  be 
maintained.  The  law  may  suspend  its  own  process.  As  it  gives 
the  process,  it  may  zegulate  it.  Bat  deeds  of  trust  and  mort- 
gages wiA  tiie  power  of  sale  arise  from  the  consent  and  agree- 
ment of  parties,  and  there  is  no  propriety  in  depriidng  ciedihjiga 
of  Hie  fruits  of  tiieir  foresight  and  caution.  The  statute  of  isbe 
twenly^fifth  of  Jannaxy,  1847,  is  an  answer  to  &e  axgoment. 
That  statute,  notwithstanding  the  death  of  the  grantor  in  a 
deed  of  trust,  recognizes  a  right  of  sale  in  the  trostee,  though 
its  exercise  is  postponed  for  nine  months  after  tiie  death  of  the 
maker  of  the  deed.  At  this  term  of  the  court,  in  the  case  of 
Chase  y.  Orani  [unreported],  we  haye  held  that  ttie  death  of  a 
mortgagor  did  not  suspend  nor  defeat  tiie  proceedings  to  foze^ 
close  a  mortgage,  giyen  by  the  act  concerning  mortgages. 

We  do  not  see  the  force  of  ihe  argument  that  the  mortgage 
and  the  agreement  to  postpone  the  sale  are  to  be  regarded  as 
one  instrument.  It  may  be  so;  yet  the  registry  act  is  to  be  con- 
sidered. If  it  requires  an  instrument  to  be  recorded,  and  it  ia 
not  done,  the  party  guilty  of  the  negligence  must  suffer  the  con- 
sequences. Beatie  had  his  agreement  in  his  pocket,  and  if  he 
failed  to  put  it  upon  record  it  was  his  own  f o&y.  An  innocent 
purchaser  cannot  be  made  to  suffer  for  his  neglect.  The  deed 
conyeyed  to  Butler  the  land,  with  a  power  of  sale.  As  the 
estate  was  in  him  entirely,  it  is  impossible  to  see  how  the  death 
of  Beatie  could  affect  his  power  oyer  it.  The  distinction  be- 
tween the  mere  grant  of  a  power  and  of  an  estate  is  obyioas  ta 
eyeiy  member  of  the  profession,  and  is  recogmsed  on  all  occa- 
sions. Where  there  is  a  mere- grant  of  power,  the  death  of  the 
grantor  of  the  power  extinguishes  it.  It  cannot  be  exerted,  be- 
cause when  exercised  the  act  relates  back  to  the  date  of  the 
power;  and  as  the  author  of  the  power  is  dead,  he  can  do  no 
act.  To  giye  it  effect  would  produce  the  absurdity  of  making 
a  dead  man  do  a  yalid  and  binding  act.  But  when  the  estate  is 
granted,  coupled  with  a  power,  then  it  is  as  ihougfa  it  belonged 
to  the  grantee,  and  was  his  own  property.  His  conyeyance  at 
law  is  binding  and  effectual,  whether  he  conforms  to  the  limita- 
tions imposed  on  the  exercise  of  the  power  or  not.  But  courts 
of  chancery  will,  in  such  cases,  compel  the  obserrance  of  the 
restrictions  imposed  on  the  trustee;  and  if  a  yendee  is  cognizant 
of  a  yiolation  of  the  trust,  or  is  guilty  of  laches  in  not  inform- 
ing himself  of  restrictions  on  the  power  when  he  should  haye 
done  it,  he  must  suffer  the  consequences.    But  if  the  owner  of 
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aa  estate  will  caoyej  it  afanhitalj,  with  a  pow«r  of  lale,  and  a 
■Je  is  made  to  an  innooaBt  pmwhaOTr,  he-oannot  oamplaiii  tbai 
mtrictions  wece  not  complied  with,  which  he  himaeU  has  faikid 
to  make  known. 

We  do  not  consider  that  tiie  eaaee  in  which  it  has  been  held 
that  a  sale  under  a  satiaBed  jndgment  was  Toid  are  in  point. 
Here  there  was  no  eztmetion  of  the  debt;  it  remained,  and  was 
miflatisfied.  Neither  the  debt  nor  the  power  was  extingcdBhed; 
it  was  a  mere  question  of  time.  The  deed,  as  recorded,  showed 
that  the  power  might  be  exeraised.  If  there  were  any  impedi- 
ments to  its  ezevoise  the  ignorance  of  those  impediments  was 
caneod  by  the  laches  of  the  grantor,  and  the  consequences  of  his 
neglect  cannot  be  Tiaited  on  an  -innocent  purchaser. 

We  do  not  see  that  the  case  of  Jackaon  y.  McKenny^  8  Wend. 
234  [20  Am.  Deo.  690],  has  any  application  to  the  controyersy 
under  consideration.  There  was  no  question  made  in  that  suit 
as  to  notice  or  Hie  registry  of  deeds.  The  case  turned  entirely 
on  the  effect  of  a  deed  of  conyeyance  under  the  statute  of  usee; 
tibat,  too,  was  an  action  of  ejectement. 

We  cannot  peroeiye  what  the  doctrine  of  notice  has  to  do 
with  this  case.  There  is  no  one  claiming  an  interest  in  the  land 
in  controyersy  b&t  the  heirs  of  Beatie.  If  Beatie  were  aliye, 
could  he  set  up  any  equity  in  himself  growing  out  of  the  fact 
that  he  had  a  tenant  on  the  landf  Beatie  had  no  equity  as 
against  the  purchaser  under  Butler.  How  can  the  tact  that 
Beatie  had  a  tenant  on  the  land  giye  him  an  equityf  If  the 
estate  conyeyed  by  him  was  justly  sold,  so  far  as  the  purchaser. 
Fowler,  was  concerned,  eyen  admitting  that  notice  of  the  ten- 
ant's title  was  notice  to  him  of  Beatie's  title,  it  was  Beetle's  title 
he  was  purchasing,  and  it  was  that  which  he  acquired.  They 
who  insist  on  the  &ct  of  notice  in  Fowler  seem  to  labor  under 
the  impression  that  the  possession  of  the  tenant  of  Beatie  was 
notice  to  Fowler  of  the  existence  of  the  agreement  postponing 
the  sale.  This  is  an  error.  At  most,  it  oould  only  be  eyidence 
of  a  title  or  right  in  Beatie;  and  as  Fowler  was  purchasing 
Beatie's  right  conyeyed  by  the  deed  to  Butler,  of  what  ayaU  was 
notice  of  Beatie's  right  f  The  constant  course  is  for  the  mort- 
gagor to  remain  in  possession  of  the  mortgaged  jxremises  until 
a  sale  or  foreclosure;  and  would  it  not  be  a  monstrous  doctrine 
tiiat  the  possession  of  the  mortgagor  or  his  tenant,  at  the  time 
of  sale,  flbould  be  canstmotiye  notice  to  eyeiy  purchaser  of  eyecy 
latent  defect  in  the  pEoceedings  to  foredoee  the  mortgage? 

Bst  tbe  pnanesmon  of  the  tenant,  if  notice  at  all,  was  only 
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notice  of  his  own  right,  not  of  that  of  his  reversioner, 
seems  to  be  the  settled  doctrine:  2  Sugd.  Yend«  298;  Flagg  y. 
Mann^  2  Sunrn.  657.  In  this  case  there  is  no  tenant  who  is  op- 
posing the  right  acquired  by  Fowler,  under  the  proceedings  of 
the  mortgagee  to  foreclose  the  mortgage. 

But  we  do  not  consider  that,  under  our  statute  regulating 
conyeyances,  possession  by  itself  can  be  considered  as  any  kind 
of  notice.  If  the  fact  of  an  adyerse  possession  is  brought 
home  to  a  purchaser,  it  may  be  evidence  to  be  left  to  the  jury, 
with  other  circumstances,  to  receive  that  degree  of  weight  to 
which  thqr  may  think  it  is  entitled.  But  mere  possession  of 
itself  is  no  notice,  either  actual  or  constructive,  under  our  stat- 
ute of  conveyances.  This  conclusion  is  arrived  at,  not  by 
overthrowing  English  or  American  cases  on  this  subject,  but  by 
giving  to  our  statute  that  construction  its  language  and  spirit 
require. 

It  is  a  requirement  of  our  statute  that  every  instrument  in 
writing  that  conveys  any  real  estate,  or  whereby  any  real  estate 
may  be  affected  in  law  or  equity,  be  recorded;  and  no  such  instru- 
ment can  be  valid  except  between  the  parties  thereto,  and  such 
as  have  actual  notice  thereof,  until  it  is  recorded.  In  this 
enactment  we  may  see  a  great  advance  to  the  measure  of  hav- 
ing all  instruments  in  writing  affecting  real  estate  spread  upon 
the  record.  This  is  done  with  a  view  to  prevent  strife,  litiga- 
tion, and  fraud.  If  one  desires  to  purchase  a  tract  of  land  and 
sees  another  in  possession  of  it,  what  is  more  natural,  under 
our  law,  than  that  he  should  go  to  the  record  and  examine 
whether  the  person  in  possession  has  any  deed  or  instrument  in 
writing  conveying  to  him  any  interest  in  it?  If  he  finds  none, 
to  what  other  conclusion  can  he  come  than  that  the  person  in 
possession  has  only  such  an  estate  as  by  the  statute  of  frauds 
and  perjuries  may  be  conveyed  without  writing,  which  can  only 
be  a  lease  or  estate  at  will  ?  Why  should  a  purchaser  go  to  the 
tenant  to  make  inquiry  of  his  estate  in  the  land  when  the  law 
refers  him  to  the  record?  In  England  he  goes  to  the  tenant, 
for  the  obvious  reason  that  there,  by  the  general  law,  no  deed 
is  required  to  be  recorded.  It  is  this  adherence  to  English 
authorities,  made  under  a  system  of  law  which  has  little  or  no 
resemblance  to  ours  in  this  respect,  which  is  daily  depriving  us 
of  the  benefit  of  our  registry  acts.  We  cannot  be  too  cautious 
in  adopting  the  English  law  on  this  subject,  for,  except  in  par- 
ticular localities,  it  has  never  required  deeds  to  be  recorded; 
while  the  object  of  ours  seems  to  be  to  have  evexy  instrument 
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ftifectizig  real  eelate  spxead  upon  the  publio  leooidB.  In  Eng« 
land  stnined  unplicationB  of  notice  are  made  to  ooneot  the 
fraads  and  injustice  zesnlting  from  the  want  of  a  regietiy  act. 
In  this  state,  to  affect  pnichasers  with  such  implications  is  to 
mislead  and  deoeire  them.  They  hare  a  ragistiy  law  to  protect 
them,  and  after  thqr  have  resorted  to  it,  and  are  assured  of  their 
safety,  to  affect  them  with  circumstances  which  are  little  or  no 
eiidenoe  of  notice  would  be  a  great  injustioe.  So  long  as  our 
courts  adopt  the  English  law  with  respect  to  notice,  so  long 
they  weaken  the  effect  of  our  registry  act,  by  inducing  persons 
having  instruments  in  writing  affecting  real  estate  to  withhold 
them  from  record,  and  introducing  all  the  evils  our  statute  reg- 
ulating conveyances  was  designed  to  prevent.  In  states  where 
there  is  a  registry  act,  though  without  the  stringent  provision 
that  is  found  in  ours,  it  has  been  held  that  the  notice  of  an  un- 
recorded deed,  to  affect  a  subsequent  purchaser,  must  be  such 
as,  with  attending  circumstances,  will  affect  him  with  actual 
fraud.  A  notice  merely  sufficient  to  put  a  party  upon  inquiry 
is  not  sufficient  to  break  in  on  the  registry  act:  Dey  v.  Dunham^ 
2  Johns.  Ch.  182;  JoUand  v.  Stainbridge,  3  Yes.  478. 

Our  statute  uses  the  words  "actual  notice."  Now,  what  is 
actual  notice,  and  how  is  it  to  be  proved?  What  is  actual  no- 
tice, we  conceive,  is  a  question  of  fact  for  a  jury.  When  this  is 
said,  we  suppose  the  matter  is  made  sufficienUy  explicit.  The 
jury  will  only  find  the  facts  when  such  evidence  has  been  sub- 
mitted to  them  as  produces  the  conviction  that  a  purchaser  was 
really  aware  of  the  existence  of  the  instrument  which  he  seeks 
to  defeat  at  the  time  of  his  purchase.  Now,  what  evidence  is  it 
to  a  jury  that  a  purchaser  had  notice  of  the  titie  of  another  in 
possession,  when  it  is  not  shown  that  he  was  av^are  of  the  fact 
that  there  was  an  adverse  possession  ?  The  fact  that  another  is 
in  possession,  when  known  to  a  purchaser,  may  be  submitted  to 
a  jury,  in  connection  with  other  circumstances,  to  show  that  he 
had  actual  notice  of  an  adverse  titie.  But  the  mere  fact  itself, 
with  nothing  more,  cannot,  as  we  conceive,  tend  in  the  least  to 
a  conviction  that  there  was  any  notice,  such  as  is  required  by 
the  statute.  Actual  notice  does  not  require  positive  and  certain 
knowledge,  such  as  seeing  the  deed;  but  that  is  sufficient  no- 
tice, if  it  be  such  as  men  usually  act  upon  in  the  ordinary  afiiedrs 
of  life.  When  it  is  shown  that  purchasers  are  affected  with  a 
knowledge  of  such  circumstances,  then  the  foundation  is  laid 
from  which  the  inference  of  actual  notice  may  be  drawn:  CurtiM 
V.  Mundy^  8  Met.  406.    In  tiie  states  of  Maine  and  Massachu- 
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setts  there  aie  registry  laws  similar  to  those  ionoA  in  oar  coda. 
In  legislating  upon  the  sabjeot  now  under  oonsidaimtion,  ihej 
require  '' actual  notioe''  in  order  to  afiSeot  a  Bohsequent  pnr- 
chaser  with  knowledge  of  a  prior  mirecorded  deed,  and  tiieas 
words,  in  their  acts,  receive  the  interpretation  that  has  been 
given  them  in  the  preceding  obeenrations.  In  the  case  of  Pomr 
eroy  y.  Btevem,  11  Met.  244,  ihe  conrt  held  that  *'  under  the 
statute  which  provides  that  no  unrecorded  deed  of  an  estate,  in 
fee  or  for  life,  shall  be  valid  exoept  against  the  grantor,  etc., 
and  persons  having  actual  notice  thereof,  ervidenoe  of  open  oc- 
cupation of  land,  and  fencing  it,  by  a  party  who  has  an  unre- 
corded deed  therefor,  is  not  sufficient  to  warrant  the  inference 
that  a  third  person  had  any  notice  of  such  deed.  It  was  said 
that  since  this  provision  no  implied  or  constructive  notice  of  an 
unregistered  deed  will  give  it  validity  against  a  subsequent  pur- 
chaser; that  it  was  not  sufficient  to  prove  facts  that  would  rea- 
sonably put  him  on  inquiry.  He  is  not  bound  to  inquire,  but 
the  {wriy  relying  on  an  unregistered  deed,  against  a  subsequent 
purchaser,  must  prove  that  the  latter  had  actual  notice  of  such 
deed."  To  the  same  effect  is  the  case  of  Spofford  v.  Wettan^  29 
Me.  140,  where  the  foregoing  case  is  cited  with  approbation. 

What  has  been  said  in  relation  to  the  doctrine  of  notice  is 
only  intended  to  be  applied  to  the  notice  alluded  to  in  our 
statute  concerning  conveyances,  or  in  other  woids,  to  that  notice 
which  is  set  up  to  affect  or  defeat  a  subsequent  purchaser  or 
incumbrancer  of  an  estate  in  favor  of  one  holding  the  same  or 
asserting  an  interest  therein,  under  a  prior  unrecorded  deed 
or  instrument  of  writing.  The  learning  in  relation  to  notice,  as 
applied  in  various  other  transactions,  sometimes  being  founded 
on  equitable  notions,  sometimes  depending  on  considerations  of 
policy,  is  not  designed  to  be  affected  by  any  of  the  foregoing 
remarks. 

We  cannot  say  that  the  advertisement  of  the  sale  of  the 
premises  by  the  mortgagor  was  not  made  in  compliance  with 
the  terms  of  the  deed.  The  deed  required  that  the  property 
sold  and  the  place  of  sale  should  be  described  in  the  advertise- 
ment. The  property  was  advertised  to  be  sold  in  the  town  of 
St.  Joseph.  It  is  objected  that  this  was  too  vague  a  description 
of  the  place  of  sale.  It  is  not  pretended  that  there  was  any  sacri- 
fice of  the  property ,  growing  out  of  the  vagueness  of  the  desonp- 
tion  of  the  place  of  sale.  The  administrator  of  ihe  estate  of 
Beatie  was  present.  The  business  of  the  town  of  St  Joeqpk 
was  done  almost  entirely  in  two  blocks.    The  property  was  sold 
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on  thepzomiBeBiiluch  adjoined  fheee  two  blooks,  and  on  the  aame 
atieet  with  them.  The  town  oontaindd  about  fiielinndxed  inhab- 
itants  at  the  Ume,  and  thirly  or  forty  peraona  were  preaent  a4 
the  sale. 

Brx.4XD,  J.y  oonoms  in  afflzming  the  judgment,  though  not  in 
ao  much  of  the  opinion  aa  vehitea  to  "vrtiat  ia  notioe,  imdar  iha 
act  concerning  conTeyanoea. 

Xaoxaxd,  J.,  not  sitting. 


MofKCQAGQB,*s  DsATH  DOB  voT  BsTOKa  PowBa  OF  Salb  DT  MomQJkOB: 
Berffen  ▼.  BemuU,  2  Am.  Deo.  281;  aee  alao  Man^fidd  ▼.  MangfUld^  16  Id.  76. 
The  principal  case  is  cited  to  this  point  In  IF3U(e  ▼.  ^SS{«pAaM,  77  Mo.  463;  .fierry 
▼.  Shnner,  90  Md.  573;  and  see  the  principal  case  dted  and  quoted  in  2>t 
JameU  ▼.  De  OivervtOey  56  Mo.  448,  to  the  effect  that  a  sale  on  deiaolt  hy  a 
tnistee  of  a  deed  of  tmst  is  not  invalidated  by  any  disabilitieB  of  the  maker 
of  the  note  or  want  of  notice  to  him.  The  power  of  sale  contained  in  a  mort- 
gage is  a  pow«r  coupled  with  an  interest:  Bergen  ▼.  BemneU^  White  ▼.  8iepk 
ensy  tupra;  WUson  v.  Troup,  14  Am.  Dec.  458. 

PofiSBSSiOK  AS  Nonos  ow  UifBBmBDKD  iNflffBUKXKT:  See  MeComnel  ▼. 
Jlsftf,  38  Am.  Dec  124,  and  note  referring  to  prior  cases;  BoycsT.  JHeOuHoehf 
SQId.  35;  Hood r.  Fahnestoek,  U  Id.  147;  BeUv.  TwiUghi,  i6Jd.dff!;  Bt^ 
nard  ▼.  Norria,  46  Id.  647;  Kerr  v.  Do^,  53  Id.  526.  The  doctrine  of  tho 
principal  case  has  been  somewhat  modified  by  subsequent  decisions.  In 
Vaugn  v.  Traejf,  22  Mo.  415,  Leonard  and  Byland,  JJ.,  were  of  the  opinion 
that  eyidence  of  possession  and  apparent  ownership,  brought  home  to  the 
knowledge  of  a  second  purchaser,  should  go  to  the  Jury,  and  ought  to  be 
deemed  sufficient  information  that  the  possessor  was  owner  in  fee,  under  a 
title  derived  from  the  former  owner.  Scott,  J.,  simply  referred  to  the  prin- 
cipal case  (p.  422)  for  his  views  on  the  question.  The  court,  in  Maupin  ▼. 
3mmons,  47  Id.  307,  in  commenting  upon  this  case,  say:  "  Proof  of  actual 
knowledge  of  the  existence  of  the  former  deed  has  never  been  held  to  be 
necessary;  but  the  jury  has  a  right  to  infer  such  knowledge  from  facts  thai 
would  naturally  suggest  it,  and  from  which  the  actual  relation  of  the  prior 
purchaser  of  the  land  might  be  reasonably  inferred.  The  doctrine  of  Judge 
Scott,  in  Beatie  r.  Butler,  21  Mo.  313,  was  expressly  disclaimed  by  his  asso- 
eiates,  and  has  never  been  sustained  by  this  court."  So  in  Mcuteraon  v.  Wut 
End  NarroHhOauge  R»  R.,fi  Mo.  App.  70,  it  is  said:  "Apart  from  the  case  of 
Beatie  v.  BuUer,  21  Mo.  313,  which  has  not  been  followed,  so  far  as  any  rule 
has  beeii  laid  down,  it  [the  law]  is  to  the  effect  that  some  evidence  must  exist 
tending  to  show  that  the  purchaser  had  knowledge  of  the  possession,  in  order 
to  authorize  the  inference  of  actual  notice."  But  in  Whitman  ▼.  T<Mylor  and 
CaldweU  Co,^  60  Id.  135,  the  principal  case  was  cited  with  the  foregoing  cases 
to  the  point  that  the  fact  that  a  third  party  was  in  possession  was  evidence 
which,  when  taken  with  other  circumstances,  might  authorize  a  jury  to  find 
that  a  subsequent  purchaser  had  notice  of  an  unrecorded  instrument.  So  in 
Muldrow  V.  /?o6J9Mon,  58  Id.  350,  the  principal  case  is  cited  and  quoted  to  the 
effect  that  the  question  of  actual  notice  is  a  question  of  fact.  See  also  the 
principal  case  cited  in  MeCamant  v.  Patterton^  39  Id.  109,  on  the  question  of 
actual  notice.  The  principal  case  was  further  cited  in  Dickey  v.  Lyon,  19 
Iowa,  547,  548,  as  holding  that  the  possession  of  a  tenant  is  not  notice  of  the 
Dae.  ToL.  IiZiy— 16 
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leiaor*!  titles  but  only  of  the  eqnitieB  of  the  tenant;  but  aee  the  deouion  la 
thia  OMe;  and  in  J^enonvUU  etc  S,  R  y.  Oyler^  82  Ind.  400^  it  ia  dted  to 
the  point  that  if  a  tenant  in  poneadon  affirma  himself  to  be  the  owner,  he 
will,  aa  to  the  tiiird  partiet  having  no  aotnal  or  oonatniotiTe  knowledge  of  his 
tenancy,  be  regarded  aa  the  owner. 

BiQuisxTSB  ov  Nonos  or  Sali  undxk  MomoAOS.— The  principal  caae 
ia  dted  in  Pcweri  ▼.  Kueckhoff,  41  Mo.  480,  to  the  point  that  mere  omiatlona 
and  inaocnrades,  in  reepeot  to  the  notice  given  by  tmsteea  of  a  deed  of  tmat, 
of  the  place,  time,  and  terma  of  the  sale,  not  caloolated  to  miilead,  and  work- 
ing no  prejudice,  will  not  be  regarded.  So  where  the  names  of  the  tmateea 
were  correctly  printed  in  the  body  of  the  advertiaement*  a  mistake  in  tba 
name  of  one  of  them,  at  the  bottom  of  the  instmment»  will  not  vitiate  tba 
sale:  Skphen»im  t.  Jammarjf^  49  Id.  466,  citing  the  principal 
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[21  IflHOOai,  874.] 

D  LiABU  TO  Landu>bd  iob  Wavtok  ok  RioiTL—  Aov  OV  Ounoc 
in  blowing  np  the  leased  store. 

AxxnoH  to  xeoover  the  yalue  of  a  stoxe  blown  tip  by  a  olerk  ot 
the  defendants  while  in  the  oooupation  of  the  latter  as  lessees  of 
the  plaintiffs.  The  petition  alleged  the  renting  of  the  store  to 
the  defendants,  and  that  while  in  their  occupation  their  clerk, 
one  Hyland,  by  his  *'  carelessness,  impradence,  negligence,  and 
recklessness,''  blew  up  and  entirely  destroyed  the  building  with 
powder.  The  defendants  alleged  that  the  store  was  not  blown 
np  by  the  '*  carelessness  or  negligence  "  of  the  clerk  while  en- 
gaged in  their  business,  but  by  the  derk  "  willfully  ajid  inten- 
tionally" applying  a  cigar  to  a  can  of  powder.  It  appeared  on 
the  trial  that  the  clerk,  with  some  other  young  men,  were  smok- 
ing cigars  in  the  store  one  evening,  when  the  clerk  took  a  can 
of  powder,  placed  it  on  the  counter,  at  the  same  time  saying* 
*'  Look  here,  boys,  see  me  touch  it  off,"  and  either  holding  his 
cigar  OTer  the  can  so  that  sparks  fell  into  it,  or  throwing  it  into 
the  can,  causing  an  explosion  which  destroyed  the  store.  The 
court  instructed  the  jury,  on  behalf  of  the  plaintiffs,  that  if  they 
belieyed  that  Hyland,  while  he  was  acting  as  clerk,  and  in  tbft 
employment  of  tiie  defendants,  carelessly,  negligenUy,  or  reck- 
lessly dropped  fire  into  the  powder  and  l)lew  up  the  store,  not 
intending  to  do  so  at  the  time,  although  the  defendants  may 
not  have  consented  to  the  act,  they  must  find  for  the  plaintiflh. 
The  court  also  instructed  the  jury,  on  behalf  of  the  defendants, 
that  although  the  defendants  would  be  liable  for  Hyland's  n^ 
ligent  conduct  while  engaged  in  their  employment,  having  ia 
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iriew  the  basixiess  for  which  he  was  employed^  yet  if  he  willfully 
or  intentLonally  set  fire  to  the  powder,  or  if  at  the  time  he  was 
not  engaged  within  the  bnsineBS  of  his  employment,  but  had  in 
yiew  pnrpofles  of  his  own,  the  joiy  will  find  for  the  defendants. 
Other  instmotions,  the  snbsitance  of  which  is  sufficiently  stated 
in  the  opinion,  were  asked  by  the  defendants,  and  refused. 
There  was  a  rerdict  for  the  plaintifTs,  and,  the  defendants' 
motions  for  a  new  trial  and  in  arrest  of  judgment  having  been 
overruled,  the  defendants  appealed. 

jU^  and  String/eUoWf  for  the  appellants. 
H.  If.  Varies,  for  the  respondents. 

By  Court,  Soott,  J.  The  principle  contended  for  by  the  de- 
fendants is  coneot  in  the  abstract,  but  it  has  no  application  to 
the  case  under  consideration.  That  principle  is,  that  the  master 
is  only  liable  for  consequential  damages,  resulting  from  the 
trespass  of  his  servant,  when  the  servant  was  in  the  course  of 
his  employment,  and  by  an  injudicious,  negligent,  or  unskillful 
act,  done  in  furtherance  of  his  master's  business,  the  injury  re- 
sulted to  the  plaintiff.  This  principle  is  stated  in  the  case  of 
Douglass  v.  Stephens,  18  Mo.  867.  But  it  does  not  apply  when 
the  wanton  act  of  the  agent  causes  injury  to  property  bailed  to 
his  principal.  Here  another  rule  applies.  If  a  merchant  sends 
his  clerk  on  a  collecting  tour,  and  on  his  way  he  wantonly  fires 
his  pistol  and  kills  a  horse  in  an  adjoining  field,  the  merchant 
wiU  not  be  liable  for  this  trespass.  But  if  the  clerk  willfuUy 
shoots  down  the  horse  on  which  he  is  riding,  and  which  the 
merchant  has  hired  from  another,  the  merchant  will  be  liable  to 
the  ovnier  of  the  horse.  So  if  the  clerk  Hyland,  while  in  the 
employment  of  the  defendants,  had  wantonly  destroyed  a  house 
wiUi  which  his  employers  had  nothing  to  do,  they  would  not 
haye  been  liable.  But  inasmuch  as  the  house  was  let  to  the 
defendants,  it  was  their  duty  to  take  care  of  it,  and  they  cannot 
shift  this  responsibility  on  those  whom  they  may  employ.  To 
an  action  of  waste,  it  is  no  defense  that  a  stranger  did  it;  the 
defendant  may  bring  trespass  against  the  stranger  and  recover 
his  damages:  Bull.  N.  P.  120;  2  Inst.  145. 

No  question  was  made  that  the  wrong  done  to  the  plaintiffs 
was  not  actionable  in  itself.  If  it  is  true  that  a  man  shall  be 
taken  to  intend  that  which  he  does,  or  which  is  the  immediate 
and  necessary  consequence  of  his  act,  then  the  waste  done  in 
the  present  case  was  voluntary.  But  whether  voluntary  or  per- 
miasiTe  is  a  matter  of  indifference;  for  though  it  be  stated  in 
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■ome  of  fhe  bookB  that  an  action  on  the  oaaewill  not  lie  for  per* 
miasiye  waate,  jet  the  idea  is  not  thereby  intended  to  be  conyeyed 
that  Buoh  waste  is  dispunishable:  4  Kent's  Com.  79.  Tenants 
are  answerable  for  waste  committed  by  a  stranger,  and  they  take 
tiieir  remedy  oyer  against  him;  and  it  is  a  general  principle  that 
the  tenant,  without  some  special  agreement  to  the  contrary,  ia 
responsible  to  the  reyersioner  for  all  injuries  amounting  to  waste 
done  to  the  premises  during  his  term,  by  whomsoeyer  the  in- 
juries may  haye  been  committed,  with  the  exception  of  the  aota 
of  God  and  public  enemies,  and  acts  of  the  reyersioner  himself. 
The  tenant  is  like  a  common  carrier,  and  the  law,  in  this 
instance,  is  founded  on  the  same  great  principles  of  public 
policy:  Id.  77. 

The  doctrine  of  the  common  law  with  respect  to  accidental 
or  negligent  burning  has  nothing  to  do  with  this  case,  as  the 
destruction  of  the  house,  in  this  instance,  was  neither  accidental 
nor  negligent.  It  was  a  willful  and  wanton  act,  as  much  so  as 
if  it  had  been  done  with  powder  and  cannon-ball:  3  Co.  Lit., 
note  877,  fol.  57  a,  old  ed.  So  though  the  common  law,  which 
exempted  tenants  from  actions  for  accidental  or  negligent  burn- 
ing, may  be  considered  as  in  force  here,  although  not  restored 
by  the  act  of  6  Anne,  c.  31,  which  enacted  that  no  action  should 
be  prosecuted  against  any  person  in  whose  house  any  fire  should 
accidentally  begin,  the  common  law  being  supposed  to  be  super- 
seded by  the  statute  of  Gloucester,  making  tenants  liable  for 
waste,  without  any  exception.  Now,  though  the  statute  of 
Gloucester  is  in  force  here,  which  took  away  the  common  law 
in  relation  to  accidental  fires,  and  though  the  statute  of  Anne 
has  not  been  re-enacted,  which  restored  the  common  law  in 
that  respect,  yet,  giying  the  defendants  the  full  benefit  of  the 
common  law,  they  are  not  protected  from  a  recoyeiy  in  this 
action. 

There  was  a  point  made  as  to  the  tenant's  right  to  rebuild. 
Had  the  premises  been  repaired  before  suit  brought,  it  would 
haye  been  a  matter  of  defense. 

The  petition  shows  sufficiently  plain  that  the  plaintiffs  seek 
damages  for  the  destruction  of  a  house  which  they  had  leased  to 
the  defendants.  That  they  haye  specified  the  agent  by  whom 
the  wrong  was  actually  done,  was  not  objectionable  under  the 
old  system  of  pleading,  and  is  certainly  less  so  under  the  present 
one:  Ch.  PI.  382. 

The  instruction  giyen  for  the  defendants  was  erroneous,  yet, 
as,  notwithstanding  such  instruction,  the  yerdiot  was  against 
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them,  fhe  jndgmont  ifQl  be  afflnned,  with  fhs  ooiMuimioB  of 
Judge  B^and. 


8m  Wan  ▼.  JBoittfarw  €<&  Ckuml  Co.,  35  Am.  Deo.  188,  and  nota  diaimiMing 
tbo  question;  Moore  ▼.  Sambome,  69  Id.  209;  ifeC^  ▼.  MeKowem^  Id.  284. 


Meqeshe  t;.  Dbapeb. 

[21  IClMOQBZ,  fflO.] 

Iff  n  No  DnxNsx  to  Action  vob  Sbllino  Pbofxbtt  Exbmft  vboh  Ex«- 
ounoir  thttt  the  eaecntion  debtor,  acfc  the  tfane  of  tiie  levy  and  nie,  bed 
etbef  pAV|iei  tjF  not  epeeifieellyeapempt^  mege  then  — fBdwrtmfii—  to  piy 
the  debt^  whidi  he  conoeeled  from  tho  offioer  eo  ee  to  keep  it  oot;  of  the 
reach  of  exeoation. 


AonoH  for  Bollitig  proparij'  eaampt  from  nnwHJion.  The 
ittriB  axe  stated  in  tbe  opiniozL 

Bkhmond  and  ARen^  for  the  appellani. 

Sdrriaan  and  Hawken,  and  Cooke^  for  the  respondent. 

By  Coort,  Bzlahd,  J.  The  defendant  Draper  eansed  Um 
plaintiff's  property  to  be  levied  upon  under  and  by  iFirtoe  of  an 
eiecution.  The  plaintiff  claimed  ihe  property,  to  the  ^ae  of 
one  hundred  and  fiffy  dollars,  as  exempt  from  ezecniion,  under 
the  act  of  the  legialature  of  February  6,  1847,  and  the  prop- 
erty was  duly  appraised.  The  defendant  afterwards  oaiuMd  &e 
property  to  be  sold  under  the  execution,  and  this  suit  is  brought 
for  that  wrong. 

The  defense  relied  upon  is  that  the  plaintiff,  at  fhe  time,  had 
ottier  properly  not  specifically  exempt  from  eseeution,  more 
than  sufBeient  in  value  to  pay  the  debt^  which  he  ooneealed 
fiom  the  offioer,  so  as  to  keep  it  out  of  the  xeadi  of  the  exeeu- 
tion. 

Upon  the  plaintiff's  motion,  this  part  of  the  defendant's 
answer  was  stricken  out,  and  fhe  defendant  excepted.  Upon 
fhe  trial,  the  defendant  offiared  to  prove  the  same  matters  before 
fhe  jury;  which  proof  waa  rejected,  and  the  defendant  excepted. 
There  was  a  yerdiot  for  the  plaintiff,  and  judgment  tiiereon. 

The  defendant  moved  for  a  new  trial,  which  was  refused,  and 
be  brings  the  case  here  by  appeal. 

The  only  matter  for  our  consideration  invclves  the  act  of 
the  court  below  in  rejecting  the  evidence  on  the  trial,  and  in 
striking  out  the  answer,  or  that  part  of  fhe  answer  setting  up 
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the  above  matters  in  defense.  If  the  ooort  properly  stmck  out 
that  part  of  the  answer,  then  it  was  proper  also  to  reject  the 
evidence  in  relation  to  the  same  snbject-matter. 

This  court  is  of  opinion  that  the  matter  set  up  in  the  defend- 
ant's answer  was  well  stricken  out.  It  affords  no  defense  to  the 
plaintiff's  action.  The  statute  reserving  and  exempting  certain 
specific  property  from  execution,  and  property  real,  personal, 
and  mixed  from  execution,  to  a  certain  amount  in  value,  were 
not  made  alone  for  the  benefit  of  the  debtor.  He  must  be  the 
head  of  a  family.  The  legislature  had  an  eye  to  the  family  of 
the  debtor,  to  his  household,  and  determined  to  prevent  as 
much  suffering  and  misery  from  entering  into  such  abodes  as 
they  could,  by  saving  to  them  the  small  allowance  mentioned  in 
the  statutes.  These  statutes,  so  productive  of  good  to  the 
classes  which  generally  so  much  need  protection,  deserve  and 
meet  with  liberal  interpretation  from  the  courts. 

It  would  at  once  destroy  all  the  intended  benefit  of  these 
statutes  to  suffer  such  a  defense  to  be  set  up  against  those  claim- 
ing the  protection  under  them.  If  the  defendant  in  the  execu- 
tion, who  claims  the  property  to  be  exempt,  has  concealed  and 
hid,  or  placed  beyond  the  immediate  reach  of  the  officers  of 
justice,  his  property,  and  this  &ct  be  known  to  the  plaintiflw  in 
the  execution,  let  them  ferret  out  the  hidden  property  and  take 
steps  to  reach  it,  and  subject  it  to  the  process  of  the  law.  The 
burden  should  be  on  their  shoulders.  If  the  plaintiff  here  in 
the  execution  asserts  that  the  defendant  has  concealed  his  prop- 
erty, let  him  search  outthe  property  with  his  writ  of  execution. 
He  can  garnish  under  execution  the  persons  in  whose  posses- 
sion the  property  is  supposed  to  be.  Let  him  take  this  course. 
He  has  no  right  by  act  to  destroy  the  obvious  intention  of  the 
statute  in  favor  of  the  helpless  and  needy,  when  he  can  so 
easily,  by  garnishing,  reach  the  hidden  or  concealed  property. 
It  will  not  do  to  say  that  he  cannot  find  it,  or  does  not  know 
where  it  is.  He  charges  that  the  defendant  has  concealed  it; 
then  the  law  gives  him  means  to  pursue  it.  Let  it  once  be 
understood  that  such  an  allegation  in  a  defendant's  answer,  in 
cases  like  the  present,  will  be  availing,  and  you  might  as  well 
strike  the  whole  provision  exempting  property  from  execution 
from  the  statute-book. 

The  judgment  below  is  confirmed,  the  other  judges  concurring. 

Offioeb's  Liabilftt  fob  LEvmro  on  and  Sxllino  Exxmpt  Pbopsbtt; 
See  Dow  v.  SmUh,  28  Am.  Deo.  202;  MeCfee  ▼.  Andenon,  36  Id.  570;  8taU 
V.  Morgan^  38  Id.  714;  State  v.  Johnaon^  46  Id.  283;  and  aee  alao  Perr^  v. 
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Bendq^,  01  Id.  164.  If  a  comttMa  claims  tlMt  the  dafmdMit  in  eiwmtioQ 
kM  othflr  property,  it  Is  for  the  oonstsble  to  find  it,  and  make  it  avaikblo 
tonnurds  the  astisfiietioii  of  the  ezeoation  in  his  hands:  Duneoii  ▼.  Fnmk^  8 
Mow  App.  289,  citing  the  prinoipal  ease  to  tliis  point. 

Bzianms  Kxanpriim  PfeonnTT  ibom  Bzaoonov  abb  «o  bb  Lobballt 
Oobbkbubd:  8uae  ▼.  DiO,  00  Mo.  486}  SiaU  t.  Am,  8  Mo.  App.  804,  both 
eiling  the  prineipal  ease  to  tills  point.  Seefiiiiher,onthispropositioa,JlM«n 
T.  Oki9$t  68  Am.  Dee.  87%  Oorpoifflr  t.  HerHmakm^  87  Id.  830. 


JsesIb  ADMnnBTBAXBDC  t;.  Lbb. 


pt  IbMOOBI.  SSL] 
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when  it  is  offned  simply  to  show  the  fsot  that  there  was  a  Jndgmenti  in 
order  to  sopport  an  ezeoation. 

AXBSDMBBT   ChaBOUVO    CaUSB   OF   AOTION    FBOK    AHBUMflT   TO    TbOTBB 

MAT  BB  Allowzd,  in  the  discretion  of  the  oonrt,  although  such  amend- 
ment may  prevent  the  defendant  from  availing  himself  of  a  matter  of 


AonDv  for  conTanion.  The  material  facts  axe  stated  in  the 
opinion. 

WhiUdsey  and  Oreen,  for  the  appellant 

DriaaeU,  NoeU,  and  F^pkin^  for  the  respondent. 

By  Conrt,  Btland,  J.  This  was  an  action  by  the  administm- 
trix  of  Archelans  Lee,  deceased,  against  Giles  Lee,  for  the  price 
of  some  mineral  ashes  sold  and  delivered  to  the  defendant. 

The  defendant,  Giles  Lee,  filed  his  answer,  denying  his  in- 
debtedness to  the  estate  of  Archelans  Lee,  deceased;  denying 
his  purchase  of  any  mineral  ashes,  or  other  property  or  goods, 
of  Bebecca  Lee,  or  of  Archelans  Lee,  deceased;  and  also  sets  up 
in  offset  a  debt  dne  from  the  intestate  to  the  defendant. 

The  pliuntiff  obtained  leave  and  amended  her  petition.  She 
changed  her  cause  of  action,  declaring  for  goods  of  the  plaintiff, 
ss  administratrix,  converted  by  the  defendant  after  the  intes- 
tate's death;  that  is,  the  action  was  changed  from  the  old  action 
of  astumpBUf  as  formerly  known  to  tis,  into  the  action  of  trover. 
The  defendant  claimed  the  ashes  under  a  purchase  at  an  execu- 
tion sale  of  intestate's  property.  After  the  change  of  the  action, 
the  court,  on  motion,  struck  out  from  the  defendant's  answer 
the  set-off.  At  the  trial  the  defendant  gave  in  evidence  a  tran- 
script of  a  judgment  of  the  circuit  court  of  Jefferson  county, 
state  of  Missouri,  upon  an  appeal  from  a  justice's  court,  in 
which  it  appears  that  William  Boyd  and  Thomas  Boyd  were 
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plainKflb,  and  Archelaus  Lee  and  Lewis  H.  Lee  defendaato. 
This  tmimoiipt  showed  that  the  parties  appeared  and  went  to 
trial;  there  was  a  yerdiot  and  judgment;  on  this  judgment  an 
execution  issued.  The  return  of  the  execution  shows  tiie  sale  of 
a  lot  of  mineral  ashes,  and  the  purchase  thereof  hj  Giles  Lee. 
After  the  case  was  ccmduded,  the  court  withdrew  from  the  con* 
sideration  of  the  jury  the  trsascript  of  the  record,  on  the  motion 
of  the  plaintiff's  counsel,  because  it  did  not  purport  to  be  the 
whole  record  in  the  cause. 

Exceptions  were  taken  to  the  various  rulings  of  the  court  dur- 
ing the  progress  of  the  tzial.  The  jury  found  a  yerdict  for  the 
plaintiff  for  fiye  hundred  and  tweniy  dollars.  A  motion  to  set 
the  yerdict  aside  and  grant  a  new  trial  being  oyermled,  the  de- 
lendaat  brings  the  case  here  by  appeal. 

The  transcript  of  the  record  of  the  judgment  of  Boyds  y.  Lees, 
in  the  circuit  court  of  Jefferson  county,  was  proper  eyidence, 
and  it  should  not  haye  been  withdrawn  from  the  jury.  This 
presented  enough  of  the  record  to  be  allowed  admission  as  eyi* 
dence.  Here  was  the  appearance  of  parties,  a  jury,  a  yerdict, 
a  judgment,  and  an  execution  and  return  thereon.  The  case 
was  taken  by  appeal  from  a  justice  of  the  peace.  There  was  no 
necessity  to  copy  the  entire  transcript  of  the  justice.  Here  was 
enough  transcribed  and  certified  to  render  it  eyidence  for  the 
defendant. 

Where  the  action  is  brought  by  the  officer  for  goods  taken 
from  his  possession,  which  he  had  before  leyied  on  by  fieri 
facias,  it  is  not  necessaiy  for  him,  in  order  to  support  his  ac- 
tion, to  offer  more  than  the  execution,  and  proye  the  leyy  and 
seizure  thereunder,  without  a  copy  of  the  judgment  eyen: 
Barker  y.  MUler,  6  Johns.  196;  BlaMey  y.  Shddon,  7  Id.  32. 
*'  It  is  a  general  rule  that  records,  when  used  in  eyidence,  must 
be  produced  entire.  But  this  rule  is  laid  down  with  some  ex- 
ceptions and  limitations.  The  reason  assigned  for  it  is  that  the 
part  of  the  record  which  is  lacking  may  giye  the  rest  a  different 
meaning.  Where  a  record  is  used  as  eyidence  to  proye  the 
facts  therein  contained,  the  rule  well  applies;  but  whore  it  ia 
only  used  to  show  the  fact  that  there  was  such  a  judgment, 
then  so  much  of  the  record  as  is  releyant  ia  frequently  permitted 
to  be  used.  Here  the  fact  to  be  shown  was  that  there  was  such 
a  judgment  to  warrant  the  execution,  and  enough  of  the  record 
is  produced  to  establish  that  fact:"  MbOuire  y.  Kouns,  7  T.  B, 
Mon.  886  [18  Am.  Dec.  187].  Here  the  record  shows  that  the 
parties  appeared,  a  jury  trial,  a  yerdict,  a  judgment  and  ezeea- 
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ticn;  Hbti/k  k  anflkwini.  The  object  wm  not  to  piiyfe  the  eon- 
tents  of  a  record.  Vat  to  show  that  theie  wss  a  judgment,  in 
order  to  support  the  execution.  There  was  no  necessity,  then, 
for  anj  more  of  the  record  being  produced.  ''In  trespass 
against  the  plaintiiF  of  a  former  action,  or  against  a  stranger, 
or  where  the  action  is  brought  by  a  stranger  whose  goods  hsTe 
been  wrongfully  taken  by  the  sheriff  under  execution  issued 
against  another  person,  the  sheriff,  or  his  officers  justifying 
wnder  the  process,  will  be  held  also  to  prove  the  judgment  upon 
which  it  issued:''  2  Qreenl.  Et.,  sec.  629;  Martin  v.  Podger^  6 
Burr.  2633.  Lord  Mansfield  held  that  where  the  action  is 
brought  by  a  stranger  the  judgment  must  be  proved,  saying, 
"  The  general  apprehension  is,  that  it  is  necessary  to  produce  a 
eopy  of  the  judgment;  '*  and  the  rest  of  the  court  concurred  with 


There  is  error,  therefore,  in  the  ruling  of  the  court  in  with- 
drawing said  record  from  the  jury. 

In  regard  to  the  instructions,  those  given  for  the  plaintiff  are 
not  liable  to  any  serious  objection.  The  instruction  asked  by 
defendant  in  regard  to  the  sale  bj  the  sheriff,  and  tl^e  purchase 
by  the  defendant  of  the  mineral  ashes,  upon  the  next  trial,  when 
the  record  of  the  judgment  against  the  Lees,  in  favor  of  the 
Boyds,  shall  be  before  the  juiy,  ought  to  be  given,  or  some 
such  instruction  putting  the  case  properly  before  the  juiy. 
There  is  nothing  in  the  other  instructions  which  the  court  re- 
loaed  to  give  worthy  of  our  attention. 

So  far  as  regards  the  act  of  the  court  in  permitting  the  plaint- 
iff to  amend  her  petition,  by  even  changing  her  entire  cause  and 
ground  of  action,  we  cannot  say  that  such  ruling  of  the  court 
18  an  improper  exercise  of  discretion.  These  matters  of  amend- 
meat  are  peculiarly  within  the  discretionary  powers  of  the  in- 
kiior  courts,  and  we  think  justice  will  be  promoted  by  a  liberal 
saercise  of  this  power.  Such  amendments  are  always  made  on 
terms,  and  cannot  possibly  do  much  harm.  Here  the  duty  of 
the  administicatrix,  for  aught  that  appears  to  us,  may  have  re- 
quired this  amendment  in  order  to  save  the  assets  of  the  estate 
and  to  have  fche  funds  properly  distributed  among  the  creditors, 
xaiher  than  permit  one  to  set  off  his  own  debt,  because  the 
form  she  first  adopted  in  seeking  to  recover  from  him  allowed 
ef  such  a  set-off. 

Upon  the  whole  case,  then,  before  us,  we  think  the  judgment 
below  must  be  reversed  for  the  erroneous  act  of  the  court  in 
wilhdxswing  from  the  jury  the  reoord  of  the  judgment  of  BcyiM 
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T.  £088,  above  mentioned.    The  other  jadgee  ooneazring,  the 
jndgment  is  zeTereed  and  the  cause  remanded. 


Ai>inwffitiLiTT  or  Fa&t  or  Bboobd  nr  ByiDSHCB:  See  Hampion  r.  Specks 
na^  11  Am.  Dec  704;  Bamdin  ▼.  JRoHf,  14  I<L  181,  and  notes  to  theM  oMee; 
McOukt  y.  JTOMM,  18  Id.  187;  Phiiipwn  r.  Baie»,  22  Id.  444;  JSTorMy  t. 
Thomoi,  86  Id.  141. 

Ajuhdmuitb  Ghahoino  Fobm  or  Aorion,  Allowakob  or:  See  Sieveiuon 
T.  MndgeUt  84  Am.  Deo.  165,  and  note  diaooising  the  qaeation;  and  ae  to  the 
diaoretion  of  the  oonrt  orer  the  matter  of  amendmenta,  see  Coofo  r.  8pettr$t 
M  Id.  848»  and  prior  oases  innote;  /Voter  r.  MiUer,  60  Id.  021. 


MoGabtney  v.  Shepabd. 

[21  Mmoma,  078.] 

QmxMRAL  Objbosxon  to  Admissibilitt  of  Evidbnos,  without  speoifloally 
pointing  out  the  canaes  or  defects  for  which  objection  is  made,  ahonld  be 
disregarded  and  the  evidence  received. 

PnoMiaoB  18  Bound  bt  Pabol  Pbomibb  to  Indbmnut  OmoBB  for  selling 
exempt  property  under  execntion. 

AoTioir  n^n  a  promise  to  indemnify.  The  &ot8  are  stated  in 
the  opinion. 

8.  A.  Holmes,  for  the  appellant. 
B.  8.  Voorkis,  for  the  respondent. 

By  Court,  Byland,  J.  This  was  a  suit  by  MoCartney  against 
Shepard,  upon  a  promise  made  by  Shepard  to  the  plaintiff  to 
indemnify  him  against  selling  property  under  execution.  Mo- 
Oartney  was  acting  as  deputy  constable. 

The  petition  sets  forth  that  two  executions  were  issued  by 
proper  authorily  on  two  judgments  obtained  in  suits  instituted 
by  the  defendant  Shepard,  in  behalf  of  Alexander  Eayser  and 
Nathaniel  Holmes,  trustees  of  Mary  Malinda  Hill,  against  John 
Atkinson,  before  a  justice  of  the  peace;  that  these  executions 
were  issued  by  the  justice  and  directed  to  Samuel  Miaxwell,  con- 
stable; that  tiie  plaintiff  McCartney,  under  and  by  virtue  of 
said  writs  and  authorily  by  said  constable  to  him,  as  deputy  of 
said  constable,  was  about  to  levy  upon  certain  goods  and  chat- 
tels, as  the  property  of  said  Atkinson,  liable  to  be  taken  in  exe- 
cutiouy  when  the  said  Atkinson  claimed  the  said  goods  to  be 
exempt  from  execution;  that  the  plaintiff  refused  to  levy  on  the 
goods  vrithout  an  indemnity  from  the  defendant,  who  vras  the 
agent  of  the  plaintiff  in  £he  execution;  that  thereupon  the  de- 
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fsndanty  in  oonsidexation  that  the  plaintiff,  at  the  def endant'i 
reqneBty  woold  levy  upon  and  sell  the  goods  and  chattels  of  the 
said  Atkinson,  undertook  and  promised  and  agreed  to  indemnify 
the  plaintiff  and  save  him  harmless  from  all  loss  and  damage 
which  he  might  sustain  in  consequence  thereof;  that  the  plaint- 
iff, confiding  in  the  defendant's  promise,  did  seize  upon  the  goods 
and  chattels  of  said  Aildnson,  which  were  pointed  out  to  him 
bj  the  defendant,  and  did  sell  so  much  thereof  as  satisfied  the 
judgment  and  executions  aforesaid. 

The  plaintiff  further  states  that  afterwards  Atkinson  brought 
suit  against  him  in  the  law  commissioner's  court,  by  reason  of 
the  premises,  in  an  action  of  trespassy  for  taking  and  carxying 
away  the  goods  and  chattels  aforesaid,  under  and  by  virtue  of 
the  said  executions;  that  such  proceedings  were  thereupon  had; 
that  the  said  Atkinson,  on  the  sixteenth  day  of  May,  ▲.  d.  I86I9 
in  the  said  court,  recoyered  judgment  against  the  plaintiff  for 
taking  and  selling  the  said  goods  and  chattels  as  aforesaid,  for 
the  sum  of  one  hundred  dollars,  the  value  of  the  goods,  and 
forty-seven  dollars  and  ten  cents  costs.  By  means  of  which 
said  several  premises  the  plaintiff  was  bound  to  pay,  and  did 
pay  and  satisfy,  the  said  sums  of  money  so  recovered  against 
him;  of  all  which  premises  the  defendant  had  notice,  yet  he 
has  wholly  failed  to  indemnify  the  plaintiff,  and  still  refuses  so 
to  do,  to  the  damage  of  the  plaintiff  of  one  hundred  and  fifty 
dollars. 

The  defendant  files  his  answer  to  this  petition,  in  which  he 
states  that  it  is  not  true  that  two  suits  were  instituted  hy  him 
at  the  time  stated  before  said  justice  against  said  Atkinson,  6r 
that  two  judgments  were  obtained  by  him  as  in  said  petition 
mentioned;  denies  that  any  executions  were  issued  in  his  &vor 
against  said  Atkinson,  or  that  the  plaintiff  acted  under  the  au- 
thority of  any  such  executions,  or  that  any  levy  thereof  was 
made  by  plaintiff.  Defendant  denies  that  he  ever  became 
bound,  undertook,  and  promised  the  plaintiff  to  indemnify  him 
for  the  consideration  mentioned  in  his  petition,  or  for  any 
other,  against  any  loss  or  damage  which  he  might  sustain  in 
consequence  of  the  levying  of  the  said  executions,  or  either  of 
them,  upon  the  supposed  property  of  the  said  Atkinson.  De- 
fendant further  says  that,  as  to  the  recovery  of  any  judgment 
by  said  Atkinson  against  the  plaintiff,  he  has  no  knowledge  of 
his  own  sufficient  to  form  a  beliiBf ,  nor  as  to  the  time  when,  in 
what  court,  for  what  amount,  nor  upon  what  cause  of  action, 
nor  whether  any  such  supposed  judgment  was  recovered  by  duf 
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pzooesfl  of  law,  and  withoat  defense  of  plaintiff;  nor  whetlier 
the  plaintiff  has  satisfied  and  paid  any  snch  judgment  and  oosts, 
and  requires  strict  proof  of  such  matters.  He  doiies  that  the 
plaintiff  has  been  damaged  in  the  sums  by  him  alleged,  or  in 
any  sum,  and  denies  that  he  is  entitled  to  any  judgment. 

The  trial  was  had  by  the  court  without  a  jury,  and  the  court 
found  the  &ots  as  follows:  **  That  in  the  month  of  November, 
1850,  two  suits  were  instituted  before  Joseph  S.  HuU,  esq., 
then  a  justice  of  the  peace  within  and  for  St.  Louis  county,  by 
the  said  defendant,  acting  as  the  agent  and  in  the  name  of  Alex- 
ander Eayser  and  Nathaniel  Holmes,  trustees  of  Mary  Malinda 
Hill,  against  one  John  Atkinson;  that  two  judgments  were 
obtained  against  the  said  Atkinson  in  said  suits;  that  executions 
were  issued  thereon  by  the  said  justice,  directed  to  one  Samuel 
Maxwell,  a  constable  of  St.  Louis  township,  and  deliTered  to 
plaintiff,  who  was  deputy  for  said  Maxwell,  to  be  executed;  that 
defendant  requested  the  plaintiff  to  levy  upon  and  sell  the  goods 
and  chattels  of  said  Atkinson,  then  in  the  house  of  said  Atkin- 
son, to  satisfy  both  executions,  alleging  that  the  said  Atkinson 
was  not  the  head  of  a  &mily,  and  that  he,  the  defendant,  would 
indemnify  him  against  any  loss  he  might  sustain  by  reason  of 
the  levy  and  sale ;  thereupon ,  in  pursuance  of  defendant's  request, 
he  levied  upon  the  said  Atkinson's  property,  and  it  was  after- 
wards sold  to  satisfy  the  said  executions;  that  in  April,  1851, 
the  said  John  Atkinson  instituted  an  action  against  the  said 
plaintiff  in  the  law  commisffloner's  court,  because  of  the  levy  and 
sale  of  his  said  property,  alleging  the  said  plaintiff  was  guiliy  of 
a  trespass  in  that  behalf,  which  said  action  was  prosecuted  to 
final  judgment  against  plaintiff,  and  he  was  adjudged  to  pay  one 
hundred  dollars,  and  the  costs  of  said  suit,  which  amounts  to 
fifty  dollars  and  ten  cents,  which  judgment  and  costs  were  paid 
by  said  plaintiff  on  the  twenfy-fourth  of  June,  1851.'*  Upon 
these  facts  the  court  declared  the  law  to  be  in  favor  of  the 
plaintiff,  and  rendered  judgment  for  him  accordingly. 

The  defendant  filed  his  motion  for  review,  setting  out  all  the 
evidence.  This  motion  was  overruled  and  excepted  to,  and  the 
defendant  brings  the  case  here  by  appeal. 

The  finding  of  the  facts  by  the  court  supports  the  allegations 
in  the  plaintiff's  petition,  and  the  facts  found  warrant  the  judg^ 
ment  rendered  thereon. 

The  only  questions  in  the  case  arise  upon  the  evidence.  If  the 
evidence  be  competent  and  will  warrant  the  finding,  the  judg^ 
ment  must  be  afSrmed. 
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The  dafendaiit  objected  to  the  admianion  in  evidezioe  of  the 
tnmBcriptB  of  the  two  judgments  before  the  jnstioe  of  the  peafoe^ 
and  also  of  that  before  the  law  commissioner^  in  which  Atldn- 
son  was  plaintiff,  and  the  present  plaintiff  was  defendant.  These 
objections  are  not  stated  on  the  record,  nor  can  we  see  what  thej 
were.  The  record  shows  that  the  plaintiff  offered  the  following 
transcript  (which  is  copied  into  the  record,  and  is  one  of  the 
exhibits  annexed  to  plaintiff's  petition,  and  which  by  the  refers 
ence  this  court  finds  to  be  the  transcript  of  the  judgment  before 
Joseph  8.  Hull,  in  favor  of  Eayser  and  Holmes,  trustees  for 
Sm  T.  Atkinson,  mentioned  in  the  petition  of  plaintiff).  The 
defendant  objected;  his  objections  were  oyerruled,  and  he  ex- 
cepted. The  same  entry  is  made  in  regard  to  the  objection  to 
the  other  two  records.  These  objections  are  entitled  to  no 
weight.  The  courts  should  not  listen  to  such  general  and  whole- 
Bale  objections.  If  the  party  objecting  to  the  admission  in  evi- 
dence of  transcripts  of  judgments,  exemplifications  of  records,  or 
of  depositions,  or  other  such  matters,  chooses  to  content  himself 
by  a  general  objection,  then  the  court  should  admit  such  evi- 
dence. This  court  will  not  search  through  a  long  record,  or 
through  any  other  instrument  offered  in  evidence,  to  see  if  there 
may  not  possibly  be  some  objection  to  its  admission  which 
might  have  been  well  taken;  nor  will  we  impose  that  duty  on 
the  inferior  courts.  Let  the  objecting  party  specifically  point 
out  the  causes  or  defects  for  which  he  objects,  then  the  courts 
will  take  notice  of  them;  otherwise  they  cannot  and  should  not. 
Such  has  been  the  practice  of  this  court  for  many  years,  and  we 
will  not  disturb  it. 

There  was,  then,  properly  before  the  court  the  evidence 
founded  on  these  three  transcripts.  The  oral  testimony  set  out 
in  the  bill  of  exceptions  proves  the  promise  to  indemnify,  and 
the  consequent  acts  of  the  plaintiff  upon  that  promise  which 
rendered  him  liable,  and  ultimately  subjected  him  to  the  pay- 
ment of  damages  to  the  injured  person. 

The  promise  is  good  and  binding,  and  has  sufficient  consid- 
eration; the  promise  need  not  be  in  writing — need  not  be  evi- 
denced by  any  written  instrument. 

Had  the  plaintiff  proved  that  he  had  given  notice  to  Shepard 
of  Atkinson's  suit,  then  the  judgment  would  have  been  conclu- 
sive evidence  against  the  defendant;  but,  as  it  is,  it  is  only  prima 
facie  evidence,  and  may  be  rebutted.  It  is  only  prima  facie 
evidence  that  the  goods  and  chattels  sold  by  the  plaintiff,  at  the 
instigation  and  upon  the  defendant's  promise  of  indemnity,  were 
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not  liaUe  to  exeoation;  and  that  the  act  of  the  plaintiff^  as 
deputy  oonstaUe,  was  tortious.  But  this  prima  facie  evidence 
willy  unzebutted,  become  as  good  as  any  eridence,  and  will  sus- 
tain the  judgment  of  the  court  below.  In  such  cases  as  this, 
any  gain  to  the  promisor  or  loss  to  the  promisee,  however  tri- 
fling, is  sufficient  consideration  to  support  an  express  promise. 

''Nor  is  it  necessaiy  that  the  consideration  should  exist  at  the 
time  of  making  the  promise;  for  if  the  ]>er8on  to  whom  a  prom- 
ise is  made  should  incur  any  loss,  expense,  or  liabiKty  in  con- 
sequence of  the  promise,  and  relying  upon  it,  the  promise  there- 
upon becomes  obligatory:"  Drain  y.  Oold,  6  Pick.  880.  The 
evidence  in  this  case  would  warrant  the  finding  that  Shepard 
had  notice  of  the  suit  of  AUdnson  v.  MsOariney,  but  it  is  not 
necessaiy  to  prove  that  notice  was  actually  given  in  order  to 
render  tibe  judgment  admissible  in  this  case.  Had  the  notice 
been  actually  given,  then  the  judgment  would  have  been  con- 
clusive evidence;  but  without  the  notice  it  is  ovlj  prima  fade. 
Authorities  can  be  found  which  would  reject  the  judgment 
altogether  without  notice;  but  we  think  it  most  rational  and 
most  conducive  to  the  promotion  of  justice  and  right  between 
parties,  to  let  such  judgments  be  given  in  evidence. 

Upon  the  whole  case,  it  is  the  opinion  of  a  majority  of  this 
court  that  the  judgment  below  should  be  affirmed;  therefore^ 
Judge  Leonard  concurring,  it  is  affirmed. 

SooTT,  J.,  delivered  a  dissenting  opinion. 


Objxctiom  to  Evidxncb  should  SpsomoALLT  SiATi  OBOUirDS:  iHdbqr  ▼• 
Maleehi,  94  Am.  Dec.  130;  JRabe  v.  Tyler,  48  Id.  763;  BamOUm  ▼.  Pwnom, 
60  Id.  480;  8moot  v.  Bdami,  58  Id.  310;  Ingram  v.  LUOe,  Id.  648. 

Pbomxsb  to  iNDXMiarT  Amothxr  fob  Donro  Pabtioitlas  Act  is  Obioqiax 
Undxbtakinq^  and  not  within  the  statnte  of  f rands:  Marcy  v.  CroMfford^  41 
Am.  Dec.  168;  Jmu  ▼.  Shorter^  44  Id.  649;  Beaman  v.  RuutU^  49  Id.  775. 


GiTT  Baiik  of  Golitmbus  v.  F&illips. 

[22  MiHOimi.86.] 

Dnmrsi  to  AonoN  on  Pbomibsort  Notk.— The  insolvency  of  an  insmraaoe 
company,  and  its  filing  a  fake  statement  of  its  solvency  in  the  offioe 
of  the  derk  of  the  oonnty  ooort,  and  making  false  representations  ol 
solvency,  is  a  good  defense  to  an  action  npun  a  promissory  note,  given 
in  payment  of  a  premium  upon  a  policy  issued  by  said  company. 

VlUNo  Faux  Statimbnts  or  Solvknctt,  and  Making  Falsb  Rkfbbsbn- 
TATION8  or  Financial  Standing,  by  an  insolvent  insuraaoe  company,  \m 
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oidar  to  be  ft  good  dofanie  to  a  prominm  note,  giTon  in  fidth  thoxoof , 
noed  aofc  be  medo  to  the  maker  of  nid  note  penonaUy.  Any  lelee  and 
Irandnlflnt  repreeentetions  lield  oat  and  made  te  the  world*  bj  whieh  he 
mm  impoeed  upon,  and  on  aoooont  of  which  he  ezeonted  the  note,  wonld 
be  a  fraad  upon  him,  and  woold  dieoharge  him  from  hit  obligation, 
•Ithongh  he  had  nerer  been  epoken  to  by  the  party  making  these  repre- 


Wbrb  Kuxbke  of  Saiib  Pnuom  abb  Mbmbbbs  or  Bqabd  or  Dmofou 
of  an  inenxance  company  and  of  a  bank,  the  latter  wUl  be  held  to  hare 
notloe  of  the  fact  that  a  note  made  to  the  inrazanoe  company,  and  in- 
dcfied  to  the  bank,  wae  procued  by  the  lelee  wpreeentetione-and  atote- 
mento  of  the  inenxanoe  company. 

AmuL  from  the  court  of  oommon  pleaB.    The  opinion  stitei 
fhe 


Eudaon,  for  {he  appellani. 
Drake,  for  the  respondent. 

• 

By  Court,  Btlahd,  J.  This  was  an  aotion  hj  the  Oitj  Bank 
of  Colnmbns  on  a  negotiable  note,  dated  May  1, 1861;  it  was 
a  preminm  note,  given  for  the  insurance  on  a  steamboat.  The 
bank  took  the  note  on  discount  in  the  usual  course  of  business. 
The  defense  set  up  in  the  answer  was  that  the  Columbus  Insur- 
ance Company  was  insolTent,  and  fraudulently  entered  into  the 
contract  of  insurance;  that  by  reason  of  the  fraud  the  contract 
was  Toid,  and  the  insurance  company  acquired  no  right  to 
recover  upon  the  note;  and  that  the  City  Bank  of  Columbus, 
when  she  took  the  note,  knew  this.  The  note  was  executed  to 
James  M.  Clendennin,  the  agent  of  the  Columbus  Insurance  Com- 
pany, dated  May  1,  1861,  and  payable  six  months  after  date. 
The  note  was  indorsed  by  Clendennin,  the  agent,  to  the  Co- 
lumbus Insurance  Company,  and  was  by  the  company  discounted 
at  the  bank,  the  plaintiff  in  this  action.  On  the  trial,  the 
defendant  offered  evidence  tending  to  show  that  the  Columbus 
Insurance  Company  was  wholly  insolvent  at  the  date  of  the 
issuing  of  the  policy  and  of  the  note;  that  the  same  persons 
who  controlled  the  bank  also  controlled  said  insurance  company; 
that  the  directors,  or  a  portion  of  them,  were  stockholders  and 
directors  in  both  institutions,  and  knew  of  the  utter  insolvency 
of  the  insurance  company  at  the  date  of  said  note;  also  evidence 
of  the  false  statement  filed  by  the  insurance  company  in  the 
office  of  the  clerk  of  the  county  court  at  St.  Louis,  and  the 
false  statement  made  by  the  published  condition  of  the  insur- 
ance company,  and  that  defendant  had  read  said  statement 
before  taking  out  said  policy  of  insurance;  that  long  before  the 
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mBkixxnky  of  nod  note  the  iiiflolve&oj  of  said  msnxanoe  oom- 
pany  beoame  notorioas,  and  the  company  ceaoed  to  do  any 
business,  and  noTer  paid  any  losses  thereafter;  that  the  com- 
pany &iled  for  several  hundred  thousand  dollars  over  the  assets. 
There  was  no  proof  that  Clendennin,  the  agent,  knew  that  the 
insurance  company  was  insolyent  at  the  time  of  giving  the 
policy  and  taking  the  note.  The  following  instruction,  amon^ 
others,  was  given  for  the  plaintiff:  *'  If  the  jury  believe  from 
the  evidence  that  the  plaintiff  acquired  title  to  the  note  sued  on 
before  it  became  due,  and  for  a  valuable  consideration,  then  the 
defendant,  in  order  to  avail  himself  of  the  insolvency  of  the 
Columbus  Insurance  Company,  as  a  defense  to  this  action,  must 
prove  to  the  satisfaction  of  the  jury  the  following  facts:  that 
said  company,  when  said  note  was  given,  was,  and  knew  itself 
to  be,  insolvent,  and  unable  to  fulfill  ihe  contract  of  insurance  on 
account  of  which  said  note  was  given;  that  said  company,  know- 
ing itself  to  be  insolvent  and  unable,  induced  the  defendant 
to  give  said  note,  by  false  representations  of  its  solvency,  actu- 
ally made  to  him,  for  the  purpose  and  with  the  intent  fraudu- 
lently to  deceive  him,  and  induce  him  to  give  said  note;  and 
that  the  plaintiff,  when  it  acquired  title  to  said  note,  knew  for 
what  it  had  been  given,  and  that  it  had  been  obtained  from  the 
defendant  by  means  of  such  false  representations,  actually  made 
by  said  company,  with  such  fraudulent  intent."  And  also  the 
following  was  asked  by  defendant,  but  was  refused:  ''If  the 
jury  believe  from  the  evidence  that  the  note  sued  on  in  this 
case  was  given  for  a  premium  of  insurance  effected  by  the  Co- 
lumbus Insurance  Company  for  said  defendant,  and  that  at  the 
time  the  said  insuiance  was  effected  and  note  given  the  said 
insurance  company  was  insolvent,  and  that  its  insolvent  condi- 
tion was  at  that  time  and  as  early  as  the  first  day  of  Januaiy, 
1851,  known  to  the  officers  and  directors  of  said  insuranoe 
company,  or  some  of  them,  and  that  the  said  insurance  com- 
pany made  statements  and  exhibits  of  its  condition  on  the  first 
day  of  January,  1851,  which  were  false,  and  known  to  be  so  bj 
its  directors  or  some  of  them,  and  that  the  statement  of  the 
condition  of  said  company,  given  in  evidence  by  defendant, 
was  filed  in  the  office  of  the  clerk  of  the  county  court  of  St. 
Louis  county  as  early  as  the  eighth  of  February,  1851;  and 
if  the  jury  further  find  that  the  note  in  question  was  trans- 
ferred by  said  insurance  company  to  plaintiff,  and  that  at  that 
time  the  directors  of  said  plaintiff,  or  some  of  them,  knew  for 
what  consideration  said  note  was  given,  and  had  knowledge  that 
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ftl  the  time  said  note  was  giTen  the  said  insiiniiiee  company  mm 
insolyent,  and  that  it  had  made,  prior  to  the  date  of  said  note, 
snch  false  and  f landnlent  misrepresentations — ^then  the  plaintifl 
cannot  recoTer" 

This  instruction,  given  for  the  plaintiff,  is  erroneons.  The 
court  here  tells  the  juiy  that  the  defendant,  in  order  to  a;rail 
himself  of  the  insolTcncj  of  the  CJolombus  Insurance  Company 
(if  the  jury  belieye  that  the  plaintiff  acquired  title  to  the  note 
sued  upon  before  it  became  due,  and  for  a  valuable  considera- 
tion), as  a  defense  to  this  action,  must  prove,  to  the  satisfaction 
of  the  jury,  the  following  facts,  to  wit:  **  That  said  company, 
when  said  note  was  given,  was,  and  knew  itself  to  be,  insolv* 
ent,  and  unable  to  fulfill  the  contract  of  insurance,  on  account 
of  which  said  note  was  given;  that  said  company,  knowing 
itself  to  be  so  insolvent  and  unable,  induced  the  defendant  to  give 
fsaid  note,  by  false  representations  of  its  solvency,  actually 
made  to  him  for  the  purpose  and  with  the  intent  fraudulently  to 
deceive  him  and  induce  him  to  give  said  note;  and  that  the 
plaintiff,  when  it  acquired  title  to  said  note,  knew  for  what  it  had 
been  given,  and  that  it  had  been  obtained  from  the  defendant 
by  means  of  such  false  representations,  actually  made  by  said 
company  with  such  fraudulent  intent."  Surely  the  law  does  not 
require  that  the  false  misrepresentation  must  be  actually  made 
to  the  party  himself  in  order  to  avoid  the  note.  Any  false  and 
fraudulent  representations  held  out  and  made  to  the  world  for 
the  purposes  of  deceit  and  deception,  by  which  the  defendant  be- 
comes imposed  upon,  and  on  account  of  which  he  comes  under 
an  obligation  to  the  party  making  such,  would,  in  law,  discharge 
him  from  such  obligation,  would  be  a  fraud  upon  him,  though 
he  had  never  been  spoken  to  by  the  party  making  these  represen- 
tations. It  is  enough  if  he  was  entrapped  by  them,  and  that  they 
were  designed  to  entrap  some  one.  This  instruction,  then,  did  not 
lay  down  the  law  correctly,  and  for  this  the  case  must  be  reversed. 

The  same  persons,  or  a  portion  of  them,  control  both  insti* 
tations,  the  bank  and  the  insurance  company.  The  insurance 
company  becomes  insolvent — ^hopelessly  unable  to  pay  for  any 
losses.  That  company  makes  false  publications  as  to  its  con- 
dition and  ability  to  pay.  It  also  files,  under  the  statute  law  of 
this  state,  a  statement  of  its  condition  with  regard  to  its  means 
and  liabilities.  This  our  law  requires,  because  the  company  has 
its  agent  here  doing  business  for  it.  This  statement  is  to  be 
filed  with  the  clerk  of  the  county  court  of  St.  Louis  county, 
statement  should  be  honestly  and  truly  made.    This  state- 
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ment,  filed  ^7  ^^  company  in  this  case,  was  proved  to  be  falsa. 
Now,  it  is  but  a  reasonable  presumption  that  what  one  of  thoM 
companies  or  institutions  does  is  known  to  the  other;  that  tbs 
condition  of  each  is  known  to  the  other.  The  same  directoni, 
or  a  portion  of  the  directors  and  stockholders  in  each' is  tbs 
same.  Notice,  therefor,  may  be  well  presumed  against  the  bonk. 
''  It  is  a  well-established  principle,  both  in  law  and  equity,  that 
notice  to  an  agent  in  the  transaction  for  which  he  is  employed 
is  notice  to  the  principal;  for  otherwise,  where  notice  is  necea- 
saiy,  it  might  be  aToided  in  any  case  by  employment  of  am 
agent.  The  rule  applies  equally  to  a  corporation  as  to  a  natural 
person.  In  case  of  a  joint  agency,  as  of  directors  of  a  bank« 
knowledge  of  a  material  fact,  imparted  hj  a  director  to  tha 
board  at  a  regular  meeting,  is  notice  to  the  bank.  Notice  to 
either  of  the  directors,  whilst  engaged  in  the  business  of  tha 
bank,  is  notice  to  the  principal,  the  bank:"  Angell  &  Ames  oa 
Corporations,  299;  Bank  of  Untied  SUUea  v.  Dames,  2  Hill  (N.  Y.), 
451.  Apply  this  principle  here,  and  if  the  directors  of  tha 
insurance  company  knew  that  the  company  was  insolyent,  that  it 
had  made  false  statements,  false  publications  of  its  situation,  and 
thereby  induced  persons  to  take  policies  of  insurance  and  exe- 
cute to  the  company  notes  for  the  premiums,  when  it  was  utterly 
unable  to  pay  for  any  losses  that  might  happen,  then  assign 
oyer  these  premium  notes,  or  haye  them  discounted  at  a  bank 
where  the  directors  are,  in  part,  the  same  men  who  manage  and 
control  the  insurance  company,  and  I  see  no  reason  why  a 
knowledge  of  the  fraud  of  the  insurance  company  may  not  ba 
carried  home  to  the  bank  upon  any  note  of  the  premium  notea 
thus  obtained.  The  bank  should  not  discount  notes  taken  bj 
the  institution  which  is  known  to  the  bank  to  be  hopelessly  in- 
solvent. There  is  here  in  proof  such  connection  between 
these  two  institutions,  such  a  unify  in  the  controlling  power  ot 
the  two,  so  broad  a  connection,  that  notice  can  well  be  imagined 
passing  from  one  to  the  other  of  all  the  transactions  of  both. 

The  instruction  prayed  for  by  the  defendant,  in  the  opinion 
of  a  majorily  of  the  judges,  was  improi>erly  refused.  It  should 
have  been  given.  For  the  errors  aforesaid,  in  giving  and  refus- 
ing instructions  above  pointed  out,  the  judgment  below  is  re- 
versed, and  the  cause  remanded.  Judge  Scott  concurring. 

POUOT  HOLDXB,  IN  ACTION  AGAINST  HiM  lOK  HIS  PbXMHTIC,  OaiUIOt  Ml' 

off  the  amonnt  of  his  loss,  when  the  company  U  insolvent  and  unable  to  paf 
all  its  losses:  HiUier  v.  AUeghewj  Co.  MuL  Ins.  Co.,  45  Am.  Deo.  656. 

NonCB  WHSBB  SaMB  PsBSONS  ABS  OmOBBS  OB  AOSNTB  OV  Two  DnVEREMY 

CoBPORATiOMBt  See  not»  to  Bank  qfPUUfmrgr.  WkUekead^  36  Am.  Deo.  ML 
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Smeeh  ?;.  Meeoan. 


OtolWte  UnBTCAn  «o  Bxpaib  Boat,  and  Placb  Hseuvoh  Mabihb 
Baduwatb  urov  Baitk  or  ErrxR  for  that  porpoae,  ii  boimd  to  qm  at 
iMHt  ordinaiy  care  for  the  preservation  thereof.  He  ia  liaUe  in  damages 
lor  her  deaCmction  if  ha  launches  her  into  the  river  at  a  time  and  under 
dreomstaiioea  of  great  danger,  which  he  oo^^t  to  have  foreseen,  and  which 
caused  the  destroction  of  the  hoat  in  spite  of  her  owners'  efforts  to  save 
her.  This  although  the  loss  waa  occasioned  by  the  breaking  up  of  the 
ioe,  and  twelve  days  after  the  lannching. 

Thbi  was  a  demutisr  to  a  petition  which  stated  sabstantaallj 
the  following  facts:  Defendant  Meegan  undertook  to  repair 
plaintiff's  steamboat,  the  Asia,  lying  in  the  Mississippi  riyery 
and  for  that  pnipose  hauled  her  out  of  the  river  and  placed  her 
upon  **  the  Marine  Bailways/'  and  made  the  neoessaiy  repairs. 
January  19, 1864,  the  repairs  being  completed,  defendant  un- 
dertook to  launch  the  boat.  At  this  time  the  riyer  was  fiUed 
with  floating  ice,  and  was  in  a  dangerous  condition  for  boats, 
tad  plaintiff  endeayored  to  dissuade  defendant  from  his  pur- 
pose, but  he  persisted,  and  in  the  night  of  that  day  he  removed 
the  boat  from  the  railway  and  placed  her  in  the  river.  Plaint- 
iff's petition  then  alleges  that  it  was  the  defendant's  regular 
business  to  repair  steamboats,  and  that  it  was  his  duty,  in  view 
of  the  then  dangerous  condition  of  the  river,  to  have  kept  the 
Asia  upon  the  railway  until  she  could  have  been  launched  with 
safety.  He  alleges  that  the  river  at  that  place  was  rock-bound, 
and  in  time  of  ice  afforded  no  safe  harbor  for  steamboats,  and 
that  at  the  time  of  the  launching  it  was  very  probable,  and 
almost  certain,  that  the  river  would  close  that  night,  which  it 
did  in  fact  do,  rendering  the  vessel's  escape  impossible.  She 
temained  there  until  the  breaking  up  of  the  ice,  about  February 
1, 1854,  when  she  was  wrecked  and  destroyed.  Plaintiff  used 
1^1  reasonable  means  in  his  power  to  save  his  boat,  but  suc- 
ceeded in  saving  only  a  small  portion  of  the  wreck.  He  charges 
the  negligence  and  carelessness  of  defendant  as  having  been 
responsible  for  his  loss,  and  alleges  that  the  boat  should  have 
been  allowed  to  remain  upon  the  railway  until  the  breaking  up 
of  the  ioe,  when  she  could  have  been  launched  with  safely. 
Plaintiff  alleges  that  at  no  time  after  the  launching  could  his 
boat  have  been  removed  to  a  place  of  safety;  that  he  was  in  no 
wise  responsible  for  the  loss  thereof;  and  prays  judgment  for 
her  value.  Defendant  demurred  to  this  petition  upon  the 
grounds:  1.  That  it  did  not  state  sufficient  facts  to  constitute 
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A  cause  of  action;  2.  That,  as  matter  of  law,  defendant  was  not 
required  to  keep  the  boat  upon  the  railway  after  he  had  fin- 
ished his  repairs  thereto;  8.  That  it  appears  from  the  petition 
tiiat  the  launching  of  the  boat  did  not  ei^se  her  to  danger  and 
^sause  her  loss,  but  that  her  destruction  was  due  to  atmospheric 
^shanges  arising  after  the  launching,  and  which  it  was  impossible 
to  see  or  proTide  against;  4.  That  the  destruction  did  not  occur 
for  twelve  days  after  the  launching,  and  that  the  causes  leading 
to  such  destruction  were  put  into  activity  by  influences  beyond 
defendant's  control;  5.  Much  the  same  as  tiie  second;  6.  That 
the  destruction  of  the  boat  was  a  remote  and  not  a  proximate 
«au8e  of  the  act  with  which  defendant  was  charged;  7.  That 
the  petition  does  not  state  that  plaintiff  offiared  to  pay  defend- 
ant to  let  the  boat  remain  upon  the  railway;  8.  That  said  boat 
was  put  into  the  water  after  the  contract  between  plaintiff  and 
defendant,  if  any  ever  existed,  was  fully  performed.  The  oonri 
below  sustained  this  demurrer,  and  plaintiff  brought  the  eaaa 
here  by  writ  of  error. 

B.  A.  BiU,  for  the  plaintiff  in  error. 

ChnU,  and  Hudson  and  Thomas,  for  the  defendant  in  error. 

By  Court,  Lbonabd,  J.  The  defendant  was  bound  to  use  at 
least  ordinary  care  for  the  preservation  of  the  plaintiff's  boat, 
and  if  he  launched  it  into  the  river  at  a  time  and  under  circum- 
stances of  great  danger,  which  ought  to  have  been  foreseen,  and 
which  resulted  in  the  destruction  of  the  boat,  notwithstanding 
the  use  of  all  proper  care  on  the  plaintiff's  part,  he  must  bear 
the  loss  occasioned  by  his  own  improper  conduct.  This  is  the 
<»se  substantially  presented  by  the  petition,  and  the  judgment 
must  therefore  be  reversed  and  the  cause  remanded,  in  order 
that  the  matter  may  be  tried  upon  the  proof. 

Judgment  reversed  and  cause  remanded. 

Whkbb  Bight  to  Bioeivx  Comfknsation  for  his  lervioet  may  be  infaiTed 
from  the  oiicamBtuioes  of  a  depodt,  the  duty  of  the  bailee  becomes  that  of  a 
dflpontazy  for  hire,  and  he  U  bound  to  exeroue  ordinaiy  eeie:  Smith  v.  JlTaa* 
mudiL.B.  JR.,  60  Am.  Deo.  364. 


Bennett  v.  Belt's  Adminibtraiiob. 

[93  MlHOOai,  164.] 

'WnoHi  (hni  is  Owma  or  Om  Halt  or  Boat,  Lboal  Tms  to  Wbxoh  n  nr 
Namb  or  ms  Go-owim»  and  the  former  deairee  to  mU  hie  ehaie  to  a 
Idbicd  penon»  and  for  the  porpoee  of  execnting  hie  part  of  the  eontraot* 
proooree  hia  oo-owner  holding  the  legal  title  to  make  a  bill  ol  aala  of  one 
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hJf  ef  the  boat  to— eh  thM  parson,  in  aa  aoliMi  lor  <ha  iwinkiM  pria» 

o£  Mch  riutf*  ha  ahoald  be  allowMt  to  abow  tbat  each  was  tbeir  oaatsac^ 
and  thia  would  not  be  Taiying  a  written  inabrnaoent  by  paiol,  aa  the  bill 
of  aale  ia  not  written  eridenoe  of  the  oontract  between  the  bsnelloial 
owner  of  the  boat  and  the  pnrehaaer  of  hia  ahara,  bat  waa  a  meaaa  bj 
wUoh  he  prooared  it  to  be  esoonted. 

Tms  was  an  appeal  from  the  St.  Loms  drcnit  oourt,  whence 
Hhad  originallj  come  by  appeal  from  the  probate  court.  Flaini- 
iff,  Bennett,  filed  bis  claim  in  the  latter  court  against  the  estate 
of  defendant's  intestate.  The  claim  was  for  an  unpaid  balance 
of  the  purchase  price  of  one  half  of  the  steamboat  Salnda.  Ai 
tte  trial  of  the  case  arising  from  the  presentation  cf  this  claim» 
plaintiff  introduced  the  deposition  of  Peter  Conrad  in  evidence. 
In  this  deposition  Oonzad  testified  to  the  following  facts:  That 
he  and  plaintiff  were  the  owners  of  the  Saluda,  in  equal  moieties; 
that  the  whole  title  t6  said  boat  stood  in  the  name  of  Conrad  for 
Bennett's  oonyenience;  that  he  executed  a  bill  of  sale  in  March, 
1862,  to  Belt,  defendant's  intestate,  at  plaintiff's  request;  thatBt 
the  time  of  Belf  s  purchase  he  paid  part  of  the  purchase  price  bj 
taldng  up  a  note  made  by  Bennett  and  Conrad,  and  that  the 
•mount  sued  for  remained  unpaid.  Upon  motion  of  defendant, 
that  portion  of  the  above  deposition  which  went  to  show  that 
Bennett  was  the  owner  of  the  share  transferred  by  the  bill  of 
sale  made  by  Conrad,  that  Belt  purchased  his  one-half  interest 
in  the  Saluda  from  Bennett  through  Conrad,  and  that  portion 
of  the  deposition  relating  to  the  amount  of  the  unpaid  purchase 
price,  was  stricken  out,  to  which  order  plaintiff  excepted.  De- 
fendant, in  support  of  his  case,  gave  in  evidence  the  bill  of  sale. 
It  was  executed  by  Conrad,  and  tmnsferred  one  half  of  the 
Saluda  to  Belt.  It  contained  a  covenant  of  warranty,  and  at  its 
foot  was  appended  a  short  clause  of  quitclaim  and  guaranty  of 
validity  of  the  sale,  signed  by  Anthony  Bennett.  Plaintiff  intro* 
duced  a  witness  in  rebuttal,  who  testified  that  when  Belt  made 
his  purchase  of  an  interest  in  the  Saluda,  he  took  up  a  note 
made  by  Conrad  and  Bennett  to  the  party  from  whom  they  had 
formerly  purchased  the  boat.  The  balance  of  the  purchase  price 
was  to  be  paid  by  taking  up  another  note  made  by  Conrad  and 
Bennett  to  pay  for  the  boat  when  they  originally  bought  her. 
The  court  gave  judgment  for  the  defendant. 

Krum  and  Harding,  for  the  appellant. 
T.  T,  Gantt,  for  the  respondent. 

By  Court,  Lbonabd,  J.  The  plaintiff's  case  assumes  that  he 
was  tba  bmiflflaial  owner  of  one  half  of  the  boat,  the  legal  title 
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to  which  stood  in  the  name  of  Conzad,  the  other  part  owner, 
and  that  he  made  a  yerbal  sale  of  his  half  to  Belt,  the  defend- 
ant's injbestate,  for  which  the  latter  was  to  pay  one  thousand  two 
hundred  dollars  and  one  half  of  the  debts;  and  that,  in  order  to 
execute  the  contract  on  his  part,  Conrad,  at  his  instance,  made  a 
written  transfer  to  Belt  of  half  of  the  boat.  This  is  substantially 
the  proof  offered;  and  the  court  excluded  the  main  part  of  it,  upon 
the  ground  that  the  written  transfer  of  the  title  concluded  the 
xnatter,  and  that  it  appeared  by  that  instrument  that  the  sale  was 
made  by  Conrad,  and  not  by  Bennett,  and  of  course  that  the 
contract  to  pay  was  with  him,  and  not  with  the  plaintiff.  This, 
it  seems  to  us,  is  a  total  misapplication  of  that  very  wise  rule  of 
law  that  forbids  parties  who  have  adopted  a  written  memorial 
of  their  contract  to  contradict  it  afterwards  by  oral  eyidenoe. 
This  bill  of  sale  is  not  the  written  evidence  of  the  contract  be- 
tween Bennett  and  Belt — ^that  transaction  was  not  put  in  writ^ 
big;  but  after  it  was  made,  the  bill  of  sale  was  executed  by  Oon- 
rad,  by  direction  of  Bennett,  as  a  performance  of  Bennett's 
undertaking. 

The  eyidence  ought  to  have  been  receiyed,  and  the  plaintiff 
permitted  to  proye  the  yerbal  contract  between  himself  and 
Bennett,  and  to  recoyer  whateyer  sum  he  was  entitled  to  for  a 
breach  of  that  contract. 

The  judgment  is  reyersed  and  the  cause  remanded^ 


Lee  v.  Lindelb. 

p2  MxMOTJia,  909.] 

Dowsiu — PABTmoN  Salb  D17RINO  CoYEBTUBB  of  laadi  held  by  a 
huebaad  in  oommon  divests  her  right  of  dower  thereiiiy  although  aho 
not  made  a  party  to  the  proceeding. 

This  was  a  petition  for  dower  by  the  widow  of  Lee.  Petitioner 
and  Lee  were  married  in  1824,  and  during  their  coyerture  he 
was  seised  as  tenant  in  common  with  others  of  the  lands  now 
sought  to  be  charged  with  dower.  In  1836  the  land  was  sold  at 
partition  sale,  and  purchased  by  defendant  Lindell.  Lee  died 
in  1861.  The  land  court  sustained  a  demurrer  to  plaintiff's  pe* 
titiou;  and  she  sued  out  this  writ  of  error. 

Hudion  and  Thomas,  for  the  plaintiff  in  error. 

B.  if.  Meld  and  J.  A.  Eaawn,  for  the  defendants  in  eoor. 


Oct  1855.]  Lee  v.  Lindell.  263 

By  Oourty  Soott,  J.  It  is  an  incident  to  an  estate  held  in 
common  that  the  tenant  can  be  compelled  to  make  partition. 
The  estate  mnsb  be  acquired  before  dower  can  attach,  and  when 
H  does  attach  to  such  an  estate,  it  is  taken  subject  to  the  contin- 
gency of  a  partition:  Poiter  y.  Wheeler,  18  Uass.  506.  When  it 
is  established  that  a  proceeding  in  partition  is  binding  on  the 
wife,  and  confines  her  right  to  dower  in  the  lot  assigned  to  her 
husband,  it  would  seem  to  follow  as  a  consequence  that  she 
would  be  bound,  howeyer  the  proceedings  might  eyentuate, 
whether  in  a  portion  of  the  land  being  allotted  to  her  husband, 
or  in  any  other  result.  The  wife  must  be  bound  or  not  at  the 
timd  the  suit  is  instituted,  and  she  being  bound  by  it  when  the 
l^slatnre  took  up  the  subject  and  directed  that,  instead  of  a 
partition  in  kind,  if  it  should  be  made  to  appear  that  it  be  most 
adyantageous  to  the  parties  interested  that  the  land  should  be 
sold  and  its  piooeeds  diyided  amongst  the  co-tenants,  and  the 
land  is  accordingly  sold  and  a  purchaser  pays  his  money  for  it, 
en  no  principle  can  the  ground  on  which  the  suit  was  instituted 
be  yaried,  and  the  wife  be  exempted  from  the  binding  influence 
ef  the  judgment  and  be  fayored  with  a  right  to  dower  in  the 
land  sold,  when  by  the  proceedings  as  originally  begun  they 
were  binding  on  her.  If  this  was  a  controyersy  between  the 
husband  and  wife  for  the  proceeds  of  the  sale,  there  would  be 
some  justice  in  her  claim;  but  as  between  her  and  the  purchaser, 
who  has  interyened  in  a  proceeding  which  was  binding  on  .her, 
her  claim  has  no  foundation  in  equily.  It  may  be  that  as  be- 
tween the  husband  and  wife  the  law  should  haye  proyided  some 
security  for  her  dower  out  of  the  proceeds  of  the  sale;  but  that 
sQch  ffdlure  should  be  yisited  on  the  purchaser  would  be  a  great 
hardship.  The  omission  to  make  it  could  on  no  principle  yary 
the  nature  of  the  proceeding  and  make  that  of  no  force  which 
was  before  binding. 

The  eighth  section  of  the  act  concerning  dower,  which  pro- 
rides  that  no  judgment  or  decree  confessed  by  or  recoyered 
against  the  husband  shall  prejudice  the  wife's  right  to  dower, 
does  not  aSect  the  present  question.  Partition  is  an  incident 
to  estates  held  in  common.  The  making  of  partition  among 
BQch  tenants  was  proyided  for  in  the  same  code  in  which  the 
section  to  which  reference  has  been  made  is  found.  The  bind- 
ing influence  of  such  procedure  on  the  wife  was  known.  The 
confining  of  the  wife  to  the  portion  assigned  her  husband  for 
her  dower  might  prejudice  the  wife.  A  piece  might  haye  been 
allotted  to  him  which  would  haye  been  of  no  serrice  to  the  wife 


264  Leb  V,  LiNDELL.  [MiBsoarf , 

for  dower;  a  lot  whoUj  nnimpvoyed  might  haTO  fallsn  to  him. 
Suppose,  in  making  partition,  a  sum  of  money  was  gi^en  to  a 
hoBband  for  owelty  of  partition,  would  this  give  his  wife  a  right 
to  defeat  the  partition  made  and  recover  her  dower?  Suppose 
some  of  the  shares  are  set  off  together,  and  others  are  sold,  and 
the  proceeds  distributed  among  the  husbands,  will  their  wivee 
hare  right  to  dower  in  all  the  lands  subject  to  partition,  or  will 
Uieir  rights  be  confined  to  the  portion  sold  ?  Innumerable  diffi- 
culties attend  this  matter  if  we  hold  the  proceedings  in  partition 
are  not  binding  on  married  women.  In  a  proceeding  instituted 
to  separate  Uie  rights  of  tenants  in  common,  that  each  maj 
have  his  own  exclusively,  would  it  not  be  strange  that  theT  law- 
should  require  it  to  be  done  in  such  a  way  as  might  render  neces- 
sary a  recurrence  to  the  same  proceeding  two  or  more  times* 
according  to  the  number  of  husbands,  in  order  to  effect  the  ob- 
ject, and  thus,  in  making  one  partition,  lay  the  foundation  for 
many  more,  in  relation  to  the  very  land  divided;  for  each  wife 
may  sue  for  her  dower  in  the  land  sold  in  partition,  upon  the 
death  of  her  husband,  according  to  the  argument. 

We  are  aware  that  a  contrary  doctrine  is  held  in  some  of  the 
states,  and  the  courts  of  New  York  held  that  the  wife  is  not 
barred  unless  she  is  made  a  party  to  the  proceedings.  There 
being  no  law  requiring  her  to  be  made  a  party,  it  is  not  per- 
ceived how  the  arbitraiy  use  of  her  name  can  impart  validity  to 
a  proceeding  which  without  it  would  not  affect  her.  Nothing 
seems  clearer  than  that  if  the  law  does  not  require  a  married 
woman  to  be  a  party  to  a  proceeding,  the  making  her  one  arbi- 
trarily cannot  affect  her  rights.  If  the  proceeding  is  such  as 
does  not  bind  her,  the  use  of  her  name  without  authority  of 
law  cannot  produce  such  a  consequence. 

Under  our  law,  the  wife  of  the  husband  who  owns  an  inter- 
est in  the  land  to  be  divided  is  not  required  to  be  made  a  'paxty 
in  partition,  no  more  than  such  wife  is  required  to  be  plaintiff 
or  defendant  in  an  action  of  ejectment  for  lands  claimed  by  the 
husband  and  in  which  she  may  have  a  right  of  dower.  If  the 
husband  is  competent  alone  to  protect  her  interest  in  this  action, 
why  not  in  other  actions  in  which  her  interests  are  the  same? 
Thequestion  has  never  been  made  in  our  courts  whether  a  judg- 
ment in  good  faith  against  a  husband  in  an  action  of  ejectment 
was  not  conclusive  on  the  wife  claiming  dower  in  the  same  land: 
Biddick  V.  WaUh,  15  Mo.  419. 

Judge  Byland  concurring,  the  judgment  will  be  affirmed. 

LnoNABD,  J.,  dissented. 
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FABtmoH  8aui  Drwn  Wm's  Bioas  to  0owxb:  Frnwiif  enOetiMMTy 
And  Pkrtitioii,  sees.  411,  474»  citiiig  the  principal  case  with  othen.  Tha 
piincipal  caae  is  cited  in  Hmd$  y.  StevenM^  46  Mo.  209,  where  the  ooort  dedde 
tiiat  it  ie  nnneceesary  to  make  the  wife  of  a  peraon  intereated  in  the  partition 
of  landa  a  party  to  a  prooeeding  far  partition  theraia.  If  tiie  land  be  divided 
in  specie,  har  inehwto  ri^^t  attaehsi  at  onoa  to  her  hnaband^  afaara. 

TuKEHUt  iMkLL  Ompsjxwnoim  Aaon  out  of  the  deniaion  in  the  prinoipal 
•aaa:  See  Jforfia  r.  ^onaoel;  61  Mo.  556.  The  qneationa  therein  deoided 
httfe  BO  rabiion  to  the  point  raiaed  in  the  piineipal  oaae,  howerv. 


PaGEBIO    BaILBOAD   v.  HnQHES. 


[»lliiiW0Bl,9BL] 

SoMCBiBiB  TO  Stock  of  Bailboia]>  Ck)]iPAKT  ga:  jimmAnT'^w 
IHTJUUHMn  AS  DsFBNSX  to  an  action  against  him  for  calla  npon  his  stock, 
tiiat  said  company  lias  accepted  Babaeqnent  l^ialative  ohangea  of  iti 
eliarter,  when  each  changes  conrist  only  of  an  inereaae  of  corpormte  pow- 
sfB,  or  of  a  different  organization  of  the  oorpoffaie  body,  levying  the  oor* 
pomtiaii  with  lawful  power  to  ezeente  what  may  be  oonsidered  aa  anb- 
■tantially  the  original  work. 

Cbakgib  ut  Chabtbr  ow  Rajlboad  GoMFAinr  Which  do  vox  Pur  It  out 
ov  PowxK  of  the  company  to  apply  original  stock  sabsoriptions  to  the 
pnipoee  for  which  they  were  originally  sabscribed,  at  law  oonstitate  no 
defense  to  an  action  against  an  original  snbacriber  for  caUs  npon  his  stock. 

Ir  LMULAmn  Chaxqbb  nr  Chabtxr  ov  Baiuboad  OouFAwif  Abbmstkd 
TO  BT  Majobitt  of  the  membera  of  the  corporation,  are  of  snoh  a 
ehaiacter  as  to  wanaht  a  belief  that  the  compsny  as  now  oonstitnted  is 
nnfit  or  nnable  to  execute  the  original  purpose  contemplated  by  the 
original  stock  subecriberB,  or  if  its  corporate  powers  were  bo  varied  or 
enlarged  aa  to  render  probable  a  misapplication  of  an  original  stock  sub- 
scription, an  original  subscriber's  remedy,  if  any,  is  by  injunction  in 
equity,  where  all  the  parties  in  the  matter  to  be  litigated  may  be  heard. 

Ibbx  IB  Admrxbd  DiflTDrcnoN  bbtweeh  Gompakt  Actdig  uiidxb  Mskb 
Abtwti.ics  of  Association,  and  one  acting  under  a  charter  of  incorpora- 
tion, in  reference  to  the  control  of  the  majority  over  the  oonstitution  of 
the  company.    The  distinction  pointed  out. 

CtaAVGxs  iH  Obioinal  Geabtxb  or  Pacdio  Eahjioad  Odhpakt,  BT  AOTB 
of  Mareh  1,  1861,  and  December  25, 1852,  were  not  of  such  a  charaotar 
as  to  canatitute  a  defense  to  an  action  agaanat  an  original  subscriber  of 
stock  in  said  railroad,  to  compel  him  to  pay  calls  upon  his  stock. 

Thb  Pacific  Bailroad  Oompany  was  incorporated  by  act  of 
March  12, 1849,  Session  Acts,  1849,  p.  220,  which  act  gave  to 
the  company  the  power  to  build  a  railroad  from  the  city  of  St. 
Louis  to  Jefferson  City,  and  thence  to  the  western  line  of  Cass 
eouniy,  with  a  Tiew  to  its  future  extension  to  the  Pacific  ocean. 
Defendant  subscribed  to  stock  in  this  enterprise  February  8, 
1860.    By  an  act  of  the  legislature  passed  Haxoh  1, 1861,  the 


266  Pacific  Bailboad  v.  Hughes.        [Missouri, 

above  provision  in  the  original  charter  was  repealed,  and  the 
company  given  power  to  construct  a  railroad  from  the  Missis- 
sippi river,  or  any  other  point  in  the  city  of  St.  Louis  on  any 
route  the  company  might  deem  most  advantageous,  to  any  point 
on  the  western  line  of  the  state  which  the  company  might  select. 
This  act  also  suspended,  as  far  as  plaintiff  was  concerned,  the 
provisions  of  an  act  which  provided  that  **  the  charter  of  evexy 
corporation  that  shall  hereafter  be  granted  by  the  legislature 
shall  be  subject  to  alteration,  suspension,  and  repeal  in  the  dis- 
cretion of  the  legislature:"  Session  Acts,  1851,  p.  268.  By  an 
act  of  the  legislature,  approved  December  25, 1852,  Session  Acts, 
1858,  p.  10,  it  was  provided  that  the  Pacific  railroad  should  be 
deemed  a  road  beginning  in  St.  Louis,  running  westerly  to 
S^tSUKflF^SISj;  thence  by  the  most  practicable  route  through 
Johnson  county  to  any  point  the  company  might  designate  in 
Jackson  couniy.  This  act  further  empowered  the  Pacific  Bail- 
road  Company  to  construct  and  maintain  a  branch  line  of  rail- 
road, commencing  at  any  point  on  its  main  line  east  of  the 
Osage  river,  and  running  thence  to  any  point  on  the  western 
boundary  of  the  state.  The  company  is  required  to  keep  a 
separate  account  of  the  cost  of  surveying,  constructing,  and 
operating  this  branch  road,  and  also  a  separate  account  of  its 
earnings,  and  the  board  of  directors  are  empowered,  if  they 
deem  it  advisable,  to  create  a  new  stock  for  this  branch  road. 
By  another  act  of  the  legislature,  approved  December  25, 1852, 
Session  Acts,  1853,  p.  363,  the  Pacific  railroad  was  empowered 
to  construct  another  branch  railroad,  which  it  is  here  unneces- 
sary to  describe,  upon  the  same  terms  as  that  last  above  men- 
tioned. This  was  an  action  by  the  Pacific  Bailroad  Oompany 
against  Hughes  to  recover  calls  upon  his  subscription  of  ten  shares 
of  plaintiff's  stock.  His  defense  was  that  the  above-described 
acts  amendatory  of  the  original  charter  of  the  company,  to  the 
stock  of  which  he  had  originally  subscribed,  had  so  changed  it 
as  to  discharge  him  from  his  obligation  to  pay  calls  upon  his 
stock  subecriptioh,  as  he  had  not  consented  to  any  of  said 
amendatoiy  acts.    The  court  below  gave  judgment  for  plaintiff!. 

Dayton  and  Buokner,  for  the  plaintiff  in  error. 

OUjver  and  Bichardson^  and  T.  T.  Oanit,  for  the  defendant  in 
error. 

By  Court,  Lbohabo,  J.  After  the  company  was  incorporated^ 
Mr.  Hughes  subscribed  for  the  stock  for  the  calls  upon  which 
this  suit  is  instituted.    The  remedy  by  personal  action  is  given 
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by  the  aixtli  seotion  of  the  charter  which  authorises  the  com- 
pany  to  make  calls  for  the  payment  of  the  capital  stock  as  they 
may  deem  proper;  "  and  if  any  stockholder  shall  £eu1  to  pay 
any  sach  requisition  within  ten  days  after  the  time  appointed, 
to  reooTer  the  same  with  interest;  and  if  not  collected,  the  com- 
pany  may  declare  the  stock  forfeited  and  sell  the  same/'  Sub- 
seqaently,  the  amendatoxy  act  of  the  first  of  March,  1861,  and 
the  two  amendatory  acts  of  the  tweniy-fifth  of  December,  1852, 
were  passed  and  accepted  by  the  company;  but  the  defendant, 
not  haying  assented  to  them,  insists  that  the  e£Eect  of  them  is, 
ipm>/acio,  as  a  matter  of  law,  to  dischaige  him  from  his  obliga- 
tion to  pay  the  sabsequent  calls  apon  his  stock;  and  this  is  the 
question  we  now  are  called  upon  to  settle. 

When  an  unincorporated  joint-stock  company  is  formed,  the 
rights  of  the  partners,  not  only  as  between  ttiemselyes  indi- 
ridually,  but  also  between  each  member  and  the  whole  body 
of  the  subscribers,  are  usuaUy  settled  lyy  the  articles  of  asso- 
ciation or  a  deed  of  settlement.  These  articles  constituting 
the  association,  and  regulating  not  only  the  powers  of  the 
inajority  but  also  the  rights  of  each  stockholder,  are  the  consti- 
tntion  of  the  society,  and  of  course  cannot  be  changed  without 
the  consent  of  eyexy  member;  and  therefore  if  the  company 
attempt  to  appropriate  the  funds  to  a  purpose  not  authorized  by 
the  articles,  or  assume  powers  not  conferred  by  the  constitution 
of  the  company,  the  law  will  protect  the  minority  by  an  injunc- 
tion or  a  decree  for  a  dissolution  of  the  company  and  an  account 
and  distribution  of  its  effects,  as  the  character  of  the  act  com- 
pbdned  of  may  require. 

And  it  may  be  that  the  same  law  ought  to  preyail  when  a 
mere  priyate  company,  charged  with  no  public  duties  and  acting 
alone  yrith  a  yiew  to  the  interests  of  its  members,  acts  under  a 
charter  of  incorporation,  upon  the  principle  that  the  charter  then 
stands  as  the  constitution  of  the  society  ia  lieu  of  articles  of 
association,  and  regulates  the  rights  and  duties  both  of  the  com- 
pany and  the  stockholders  purstiant  to  their  mutual  agreement. 
Accordingly,  there  are  cases  in  the  books  of  proceedings  against 
incorporated  joint-stock  companies,  by  indiyidtial  members,  to 
restrain  the  company  from  misapplying  the  corporate  funds; 
and  this  relief  may  be  extended  eyen  to  a  dissolution  of  the 
society,  and  an  account  and  distribution  of  its  effects  if  the  case 
require  it,  upon  the  same  principles  that  similar  relief  is  admin- 
iBtered  in  ordinary  partnerships. 

But  it  must  be  obseryed  that  there  is  an  admitted  distinction 
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between  a  eompany  acting  under  mere  arttdes  of  aaeociatioa 
and  one  acting  under  a  charter  of  incorpoiation,  in  leferenoe  to 
the  control  of  the  majority  over  the  constitation  of  the  company. 
In  the  one  case  the  articles  are  inyiolable  in  e^ery  particiilar, 
no  matter  how  minute,  unless  a  power  to  alter  is  exproooly 
giren  to  the  company;  in  the  otiier,  as  the  law  authorises  the 
gOYemment  to  change  the  charter,  with  the  assent  of  the  major- 
ity, it  may  be  said  that  there  is  an  implied  assent  on  the  part  of 
each  stockholder  to  all  such  changes.  It  is  insisted,  however, 
that  this  implied  assent  does  not  extend  to  such  .fundamental 
changes  as  make  the  amended  charter  an  entirely  difSarent  en- 
terprise; changing,  for  instance,  a  charter  for  a  canal  into  one 
for  a  railroad;  or  a  charter  for  a  road  to  accommodate  one  line 
of  travel  into  one  for  a  road  for  the  accommodation  of  an  en- 
tirely different  line;  nor  to  changes  that  materially  alter  the 
constitution  of  the  society,  or  greatly  enlarge  its  powers. 

In  England,  however,  where  private  property  is,  perhaps,  as 
well  protected  as  in  our  own  country,  no  such  limitation  appears 
to  be  recognized  in  reference  to  this  implied  assent  of  all  the 
stockholders  to  future  changes  in  the  constitution  of  the  com- 
pany, made  by  the  government,  with  the  consent  of  a  majority 
of  its  members.  Accordingly,  Lord  Brougham,  in  Ware  v.  Ormnd 
Jwnctwn  Water  Co.,  2  Buss.  &  M.  470,  refused  to  restrain  a  rail- 
road company  from  applying  to  parliament  for  an  enlaigement 
of  its  powers,  and  for  fundamental  changes  in  its  constitation, 
upon  the  ground  that  it  was  the  right  of  the  company  to  prooine 
these  changes  if  they  desired  them;  and  that  all  who  became 
stockholders  did  so  with  their  eyes  open  to  this  power  of  the 
majority  over  the  constitution  of  the  society.  We  remade  here, 
too,  that  a  distinction  seems  to  exist  in  the  English  courts  be- 
tween mere  private  corporations,  acting  exclusively  for  the  benefit 
of  their  members,  as  banking  and  other  similar  companies,  and 
railroad  companies,  that  must  be  considered  as  acting  partly 
with  a  view  to  the  public  interest,  in  consideration  of  which  they 
obtain  from  the  government  the  right  of  taking  oompulsorily  iha 
land  of  private  individuals  for  the  use  of  the  road:  Ffaok%  v. 
The  London  S 8.  W.  B.  B.  Co.,  19  Bug.  L.  &  Eq.  11. 

But  however  all  this  may  be,  and  recognizing  for  the  pur- 
poses of  the  present  case  the  right  of  each  stockholder  to 
resist  fundamental  changes  in  the  charter  to  his  injury,  and 
against  his  consent,  it  seems  to  us  that  the  American  cases 
that  have  allowed  this  matter  to  be  set  up  at  law,  as  a  de« 
fense  to  a  suit  for  calls  upon  stock  taken,  have  not  been  veiy 
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ifell  eoDBidexedy  axe  withoat  any  pKeoedent  in  the  Wngliah 
oonrtey  are  not  muianted  upon  jast  legal  pxincipleay  and  ean- 
not  be  eazried  oat  in  pnustice  without  infinite  mischief ,  not 
only  to  the  poblio  intenets  involred  in  all  great  works  of  this 
charaeter,  bat  also  to  the  private  rights  of  the  other  mem- 
bers of  the  oompany.  If  the  dissenting  member  is  released  at 
law  by  the  mere  effect  of  these  fandamental  changeSy  it  is 
beeaose  they  haye  of  themseWes  broken  ap,  withoat  any  judicial 
sentence  to  that  effect,  the  original  association,  on  accoant  of 
the  inabOify  or  unfitness  of  the  corporation,  as  now  conslitated, 
to  execute  the  original  purposes  of  the  association.  It  is  yexy 
evident,  howeyer,  that  wheneyer  this  question  is  to  be  discussed 
and  settled  there  are  other  parties  interested  in  it  besides  the 
complaining  stockholders  and  the  corporate  body.  The  members 
of  this  company  haye  agreed  with  one  another  to  construct  a 
railroad  out  of  a  joint  fund,  to  which  each  has  contributed  in 
proportion  to  the  share  he  is  to  haye  in  the  work  when  com- 
pleted;  and  it  is  not  and  ought  not  to  be  in  the  power  of  any  one 
or  more  of  the  partners,  at  pleasure,  to  break  up  this  undertaking 
by  withdrawing  the  fund  already  advanced;  or,  which  is  the 
same  thing,  by  withholding  what  he  has  agreed  to  contribute; 
nor  ought  the  courts  of  justice,  by  their  judgments,  to  produce 
this  result,  unless  in  a  case  proper  for  such  relief,  and  in  which 
all  the  interests  to  be  affected  are  represented  before  the  court. 
Whether,  however,  the  alleged  changes  in  the  constitution  of 
this  company,  procured,  or  at  least  assented  to,1;>y  a  majority  of 
the  company,  are  of  such  a  character  as  to  warrant  the  interfer- 
ence of  the  courts  at  the  instance  of  a  dissenting  stockholder,  by 
injunction  against  a  probable  misapplication  of  the  funds,  or  by 
a  decree  for  a  dissolution  of  the  original  asBodation,  on  account 
of  the  unfitness  or  inability  of  the  corporation,  as  now  consti- 
tuted under  the  amended  charter,  to  execute  the  original  purpose 
of  the  partners,  need  not  be  now  determined.  In  the  view  we 
take  of  the  case,  it  is  enough — ^yielding  to  this  stockholder  all  the 
rights  that  he  would  have  in  a  private  joint-stock  company  act- 
ing under  voluntary  articles  of  association,  without  any  power 
in  the  company  to  change  the  objects  of  association,  or  alter  in 
the  least  the  constitution  of  the  society — ^that  his  remedy  for  a 
wrong  of  the  character  of  the  present  one  is  a  suit  in  equity,  in 
which  aU  the  parties  in  the  matter  to  be  litigated  may  be  heard, 
and  complete  justice  done  to  all  upon  the  final  determination  of 
flie  ease.  And  to  this  view  of  the  subject  we  incline,  notwith- 
stanrting  some  of  the  American  cases  to  which  we  have  been 
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referred  hold  quite  a  different  dootriney  and  allow  fundamental 
changes  in  a  charter  to  be  used  by  a  stockholder  as  a  defense  at 
law  against  subsequent  calls  upon  stock  previouslj  subscribed, 
but  with  considerable  difference  of  opinion  as  to  the  character 
and  extent  of  the  changes  necessary  to  produce  this  result. 

In  reference  to  this  defense  at  law,  we  remark  that  the  only 
oases  we  haye  found  in  which  the  relief  was  actually  granted 
upon  the  ground  suggested  are:  The  Union  Locks  S  Canal  Co.  y. 
Towne,  1  N.  H.  44  [8  Am.  Dec.  18];  Hartford  S  N.  H,  Bailroad 
v.  CroBwell,  6  Hill,  385  [40  Am.  Dec.  864];  and  Winter  ▼.  ifti*- 
cogee  B.  B.  Co,,  11  Qa.  451;  although  in  tiie  cases  of  Indiana  A 
EbenOmrg  Ikimpike  Co.  ▼.  PhiUips,  2  Penr.  &  W.  184;  Penn.  A 
Ohio  Canal  Co.  y.  Webh^  9  Ohio,  139;  Banei  y.  Sangamon  A  JUon 
Bailroad,  18  HI.  505;  and  GreenviUe  A  Col.  B.  B.  Co.  y.  Cole- 
man, 5  Rich.  140,  the  general  doctrine  Ib  recognized  upon  the 
authority  of  previous  cases  in  Massachusetts,  New  Hampshire, 
and  New  York,  but  not  applied  on  account  of  the  character  of 
the  charges  made. 

In  the  New  Hampshire  and  New  York  cases,  the  stockholders 
were  discharged  at  law  from  the  calls  upon  their  stock,  because 
the  legislature  had  subsequently  increased  the  power  of  the  com- 
pany, in  one  case  authorizing  it  to  purchase  a  hundred  instead 
of  six  acres  of  land;  and  in  the  other,  allowing  it  to  run  a  line 
of  steamboats  from  the  termination  of  their  road ;  and  in  Georgia 
the  original  termination  of  the  road  was  changed  to  a  new  point, 
fifty  miles  short  of  it,  and  in  a  different  direction.  These  are, 
it  is  belieyed,  the  first  cases  in  which  this  doctrine  was  put  in 
practice,  and  the  authorities  referred  to  for  it  are  two  cases  fronn 
Massachusetts:  Middlesex  TumpUce  Corp.  y.  Locke,  8  Mass.  268; 
and  Middlesex  Turnpike  Corp.  y.  Swan,  10  Id.  884  [6  Am.  Deo. 
139];  a  case  from  New  York:  Livingston  y.  Lynch,  4  Johns.  Gh. 
573;  and  the  case  from  Pennsylyania,  of  Indiana  A  Ebensburg 
Ikimpike  Co.  y.  Phillips,  2  Penr.  &  W.  184. 

A  careful  examination  of  the  Massachusetts  cases,  to  which 
all  the  others  refer,  will  show,  it  is  belieyed,  that  they  contain 
no  such  doctrine  as  that  applied  in  the  cases  that  cite  them  an 
authority.  The  only  question  in  them  was  whether  the  com- 
pany could  recoyer  upon  an  express  collateral  promise  of  the 
stockholders  to  pay  calls;  and  while  it  was  held  that  it  could 
not,  because  under  the  circumstances  attending  the  promise  it 
could  not  be  considered  as  made  to  the  company,  it  was  at  the 
same  time  admitted  that  the  party  was  a  member  of  the  company 
as  then  constituted,  and  liable  as  such  to  all  the  remedies  pro- 
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Tided  by  the  charter  in  respect   to  caIIb  upon  slock   sab* 
scribers. 

The  case  from  Johnson's  chanoeiy  reports  was  a  snit  in  eqnity, 
and  the  decree  of  the  chancellor  establishes  that  in  a  private 
joint-stock  company  the  majority  cannot  change  the  constitation 
of  the  society  as  established  by  its  members  without  the  consent 
of  ereiy  one;  and  how  the  case  of  Indiana  S  Ebendmrg  Tum^ 
pike  Co,  v.  PhUlips,  mipra,  is  now  considered  in  Pennsylvania,  is 
shown  by  the  snbseqoent  cases  already  referred  to,  of  Irvin  v. 
Dumpike  Co.,  2  Penr.  &  W.  470  [23  Am.  Dec.  63];  and  Gray 
▼.  Manongahela  Nov.  Co.,  2  Watts  &  S.  169  [38  Am.  Dec. 
600]. 

The  English  cases  referred  to  in  the  briefs  we  think  afford  no 
eonntenance  to  the  doctrine  here  insisted  upon.  We  remark, 
however,  that  there  is  a  manifest  distinction  between  the  Oeorgia 
case  and  the  cases  from  New  Hampshire  and  New  York.  In  tiie 
former,  assuming  that  there  had  been  a  substantial  legislatiye 
change  in  the  termination  of  the  road,  so  that  it  was  quite  a 
different  enterprise  from  that  originally  contemplated,  the 
plaintiff's  right  to  recoyer  further  calls  might  be  repelled  upon 
the  ground  that  as  the  company  had  no  power,  as  now  consti- 
tuted, under  the  amended  charter,  to  build  the  road  originally 
designed,  it  ought  not  to  be  allowed,  even  at  law,  to  collect 
funds  that  it  could  not  lawfully  use;  but  in  the  other  case  the 
objection  is  not  that  the  funds,  if  used  at  all,  must  be  misap- 
plied, but  that,  as  the  company  is  now  authorized  to  do  other 
things,  it  may  misapply  them,  or  at  least  that  it  ia  now  so 
changed  in  its  constitution  that  it  is  an  unfit  agency  to  be 
trusted  with  the  application  of  the  funds  originally  contributed, 
and  should  therefore  be  deprived  of  all  control  oyer  them. 

We  are  disposed  to  think  that,  in  both  classes  of  cases,  the 
better  and  safer  remedy  for  all  persons  interested  would  be 
a  direct  proceeding  in  equity,  in  which  all  the  necessary  par- 
ties  could  be  brought  before  the  court;  but  without  determin- 
ing this  now,  we  are  satisfied  that  when  the  changes  are  of  the 
character  last  indicated,  consisting  only  of  an  increase  of  cor- 
porate powers,  or  of  a  different  organization  of  the  corporate 
body,  leaying  it  with  lawful  power  to  execute  what  may  be  con- 
sidered as  substantiaUy  the  original  work,  the  party  cannot  be 
fdieyed  at  law  in  a  suit  for  calls  upon  his  stock. 

We  proceed,  therefore,  to  an  examination  of  the  changes  here 
eomplained  of.  They  are,  in  the  termination  of  the  road  and  in 
the  additional  powers  conferred  upon  the  company,  not  only  to 
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build  taranohes,  bat  also  to  issae  new  stocky  and  thereby  leooon 
the  relatiye  power  of  the  stockholders. 

The  original  charter  was  for  a  ''road  from  ttie  oiiy  of  Si. 
Lonis  to  the  city  of  Jefferson;  thence  to  some  point  in  tiie  wesU 
em  line  of  Yan  Buren  (now  Cass)  couniy,  in  this  state,  with  a 
Tiew  to  its  continuation  westward  to  the  Pacific  ocean*"  The 
amendment  of  March  1, 1861,  was  from  the  same  beginning, 
<<  on  any  route  the  company  may  deem  most  advantageous  to 
any  point  in  the  western  line  of  this  state  which  the  said  companj 
may  select;"  and  the  act  of  the  twenty-fifth  of  December,  1852, 
provided  that  the  road,  beginning  at  the  same  beginning,  should 
run  "  westwardly  by  way  of  Jefferson  City,  and  thence  along  the 
best  and  most  practicable  inland  route  through  the  county  of 
Johnson,  terminating  at  any  point  in  Jackson  counly  which 
may  be  designated  by  the  company." 

In  Irvin  y.  Turnpike  Co.,  2  Penr.  &  W.  470  [23  Am.  Dee. 
58],  it  was  held  that  a  change  in  the  intermediate  points  of  a 
road  would  not  release  the  stockholders  from  the  calls;  and  in 
the  PeTmeylvania  d>  Ohio  Canal  Go.  v.  Tre&6,  9  Ohio,  139,  it  was 
remarked  by  the  court,  even  in  reference  to  changes  in  the 
terminative  points:  "It  is  not  every  minute  change  which  will 
absolve  a  subscriber  from  his  engagements.  In  works  of  this 
kind,  some  power  of  regulation  is  retedned  by  the  legislature, 
some  discretion  is  confided  to  agents  who  execute  the  details. 
When  the  subscription  is  general,  uncombined  with  conditions, 
perhaps  the  stockholder  has  no  reason  to  comphdn  of  any  line 
of  transit  which  starts  from  the  same  point  of  business,  accom- 
modates the  same  line  of  travel,  and  substantially  subserves  the 
same  general  interests."  The  only  objection,  however,  that 
could  be  taken  here,  in  reference  to  the  legislative  change  in  tiie 
position  of  the  road,  is  that  made  by  the  act  of  the  first  of  March, 
1861;  but  it  was  decided  here,  in  Pacific  BaUroad  v.  Ben^uxw, 
18  Mo.  210,  that  that  change  did  not  release  the  stock  sub- 
scribers, and  there  is  no  pretense  for  insisting  that  the  subse- 
quent change  in  the  location  of  the  road,  made  by  the  act  d 
the  tweniy-fifth  of  December,  1852,  had  that  effect  That  act 
only  designated  one  of  the  many  routes  that  it  was  competent 
for  the  company  to  select  under  the  act  of  March,  1861,  and  by 
accepting  the  amendmoit  of  1852,  and  thereby  selecting  the 
route  there  indicated,  the  company  only  exercised  the  power  of 
selection  they  had  under  the  act  of  March,  1851. 

In  reference  to  the  other  amendments,  it  is  seen  that  they  do 
not  put  it  out  of  the  power  of  the  company  to  apply  the  fund 
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to  the  purpose  for  which  it  was  subscribed,  and  therefore  these 
changes,  under  the  view  we  have  taken  of  the  law,  constitute  no 
defense  in  this  action. 

If  tihe  ccnnpany  are  about  to  misapplj  the  funds  to  the  injmy  of 
any  stockholder,  his  redress  is  by  a  direct  proceeding  to  restrain 
such  misapplication;  and  if  the  company  cannot  now  be  safely 
trusted  with  the  funds,  on  account  of  the  changes  in  its  constitu- 
tion, or  if  it  has  conducted  or  is  now  so  conducting  the  affairs 
of  the  stockholders  as  to  show  that  a  continuation  of  the  associa- 
tion cannot  result  in  effecting  its  original  purpose,  and  the 
stockholders  in  a  public  corporation  of  this  character  are  entitled 
to  the  same  relief  to  which  they  are  entitled  against  a  private 
joint-stock  company  (about  which  we  refrain  from  expressing 
any  opinion),  the  remedy  is  a  direct  proceeding  to  which  all  the 
associates  are  made  parties,  either  individually  or  by  representa- 
tion, and  where  proper  relief  can  be  administered  to  the  com- 
plaining party,  according  to  the  exigency  of  the  case,  and  con- 
sistently with  the  rights  of  others. 

The  result  is.  Judge  Byland  concurring,  that  the  judgment 
must  be  affirmed. 

NoTB. — ^Mr.  Jofltioe  Soott  delivered  aa  able  dinentiiig  opinion  in  the  prin- 
cipal caae.  He  begina:  "  The  qneation  involved  in  thia  oaae  aeema  to  be  well 
■ettled  in  ihe  American  ooarta.  That  a  material  alteration  in  the  charter  of  a 
corporation,  which  ia  ita  fundamental  law,  will  diBcharge  a  anbaoriber  to  atook 
from  fntare  liability  for  calla  on  hia  subecription,  previooaly  made,  when  the 
alteration  ia  effected  without  hia  oonaent,  atanda  on  prinoiplea  of  law  long  recog- 
nized and  founded  in  juatioe.  I  do  not  find  that  there  ia  any  oontrariety  of 
opinion  on  the  anbject.  Gourta  have  differed  aa  to  the  extent  of  the  change  in 
a  charter  which  will  produce  thia  conaequence,  but  all  of  them  unite  in  sanc- 
tioning the  general  rule.  Although  a  atockholdcr  ia  a  member  of  the  corpo- 
rate body,  yet  there  ia  an  individual  contract  between  him  and  that  body, 
which  ia  defined  by  the  terma  of  the  charter  existing  at  the  time  of  hia  aub- 
scription.  He  agreea  to  pay  hia  money  for  a  special  purpoee,  and  for  that 
alone,  and  on  no  principle  of  law  or  juatice  can  the  corporation,  without  hia 
consent,  change  the  purpose  to  which  he  agrees  it  shall  be  applied,  and  yet 
compel  its  payment.  A  payment  coerced  under  such  circumstances  would  be 
arbitrary  and  tyrannical,  and  abhorrent  to  all  our  notions  of  the  janctity  of 
coDtracta.  It  ia  no  anawer  that  the  stockholder  was  aware  that  a  majority 
of  the  corporation  could  apply  for  and  obtain  from  the  legislature  a  change 
of  its  powers  and  objects.  The  legislature  may  change  the  charter,  but  it 
has  no  power  to  vary  the  contract  of  the  atockholder  against  his  consent. 
If  a  corporation  will,  against  the  wishes  of  its  stockholders,  obtain  a  material 
change  of  its  fundamental  law,  it  muat  be  content  to  lose  the  subscriptioua 
which  had  been  previously  made.  It  ia  for  the  intereat  of  corporations  that 
sDch  should  be  the  law.  What  prudent  man  would  invest  his  money  in  an 
enterprise  which  he  has  well  considered  and  deemed  profitable,  if,  at  any 
moment  afterwards,  a  majority  of  those  with  whom  he  is  associated  may 
change  the  character  of  the  enterpriae,  and  compel  him  to  pay  hia  moo^  ia 
Am.  Dbo.  Toil.  LXiy— 18 
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an  adventare  which  his  Jadgment  ooDdemziB,  and  which  he  sees  will  end  in 
rain?" 

Continning,  he  aays:  "Am  thii  Ib  a  matter  of  eome  moment^  it  may  be  aa 
well  to  refer  to  some  of  the  caeea  which  have  been  decided  in  relation  to  it."* 
He  then  cites,  quotes  from,  and  shows  to  be  in  harmony  with  his  own  views 
above  expressed,  the  cases  of  Middlesex  Tun^pibe  Corp.  v.  Loeke^  8  Mass.  288; 
Middlesex  TumpOoe  Corp,  y.  Swan,  11  Id.  398;  10  Id.  384;  8.  G.,  6  Am.  I>ec 
139;  Hartford  d:  Ne\o  Haven  M,  B,  Co,  v.  CrotweU,  5  Hill,  388;  S.  C,  40 
Am.  Dea  354;  Proprietors  qf  Union  Locks  and  Canals  v.  Towne^  1  N.  H.  44; 
SftC,  8  Am.  Dec.  32.  He  continaes:  *'The  doctrine  maintained  in  this 
opinion  is  recognized  in  Hlinois  in  the  case  of  Bamet  v.  Alton  A  Sangamom 
B.  B,  Co,,  13  lU.  608.  On  this  question  similar  views  are  expressed  by  the 
cport  of  Ohio,  in  the  esse  of  Pennsylvania  As  Ohio  Canal  Co.  v.  Webb,  9  Ohio, 
136;  also  by  the  court  in  Vermont,  in  the  ease  of  Stephens  v.  Butland  S 
Burlington  B,  B,  Co,,  reported  in  Wharton's  Law  Register  for  January, 
1853.  The  court  in  Pennsylvania,  in  the  case  of  Tumpihe  Co.  v.  PhUUps,  2 
Penr.  k  W.  194,  maintain  the  same  doctrine;  nor  do  I  perceive  that  there  is 
anything  inconsistent  with  the  principle  therein  declared  in  the  subse- 
quent case  in  the  same  book,  of  /rvtn  v.  Twmpike  Co,,  Id.  470.  I  do  not 
understand  that  the  law  in  England,  in  relation  to  this  question,  is  differeat 
from  that  maintained  in  the  courts  of  the  United  States.  This  may  be  in- 
ferred from  the  cases  of  Midland  Oreat  Western  Bailway  Co.  v.  Cordon,  16 
Mee.  ^  W.  803,  and  Davis  v.  Hawbins,  3  Mau.  ft  Sel.  488.  I  do  not  oon- 
sider  that  the  case  of  Ware  v.  Grand  Junction  Waiter  Works  Co.,  2  Buss,  ft 
M.  470,  contains  anything  at  variance  with  the  principle  above  stated.  That 
was  no  action  on  a  contract.  The  law  applicable  to  contracts  had  nothing 
to  do  with  it.  That  was  an  application  by  the  stockholders  to  a  court  of 
chancery  to  restrain  the  corporation  from  applying  to  parliament  for  an  en- 
largement of  its  powers.  Corporations  may  undoubtedly  apply  to  the  legis- 
lature for  an  extension  of  their  powers,  but  they  must  take  the  consequences 
of  such  an  extension  when  it  materially  and  essentially  varies  the  purposes 
and  objects  of  the  original  charter.  What  redress  is  it  to  a  party  if  he  is 
compelled  to  pay  his  money  in  the  first  instance,  and  then  to  apply  to  a  oourt 
for  an  injunction  to  restrain  its  improper  application  ?  If  collected,  it  cannot 
be  applied  to  the  original  purposes  of  the  corporation,  for  they  are  materially 
changed;  and  bo  if  the  company  is  restrained  it  must  lie  idle  in  its  hands, 
and  if  so,  it  should  not  be  received,  as  in  equity  and  justice  it  ought  to  bs 
returned  to  the  stockholder,  as  it  cannot  be  used  for  the  purpose  for  which  it 
was  agreed  to  be  paid. 

*'In  my  opinion  the  change  in  the  charter  was  of  such  a  character  as  justi- 
fied the  subscriber  in  withholding  the  payment  of  his  calls,  and  therefore  ths 
judgment  should  be  reversed." 

QuBSTiONS  Involved  in  Principal  Case  are  discussed  at  great  length  in 
CommontoeaUh  ex  rel.  Claghom  v.  CuUen,  53  Am.  Dec.  450,  and  note  thereto, 
in  which,  at  pages  463  and  464,  the  principal  case  is  cited:  Hartford  <fr  JV.  //. 
B.  B,  Co,  V.  Croswell,  40  Id.  354,  and  note;  Cray  v.  Monongahela  Nav.  Co., 
37  Id.  500;  Mitfmd  ds  C.  T.  Co,  v.  Brush,  37  Id.  78.  The  question  is  also 
discussed  and  the  principal  case  cited  in  Field  on  Corporations,  pp.  62,  lOS; 
Redfield  on  Railways,  p.  199;  and  Rorer  on  Railways,  p.  24. 

The  principal  case  is  crrxD  in  Hops  Mutual  /Ire  Ins.  Co,  v.  Beehman^  47 
Mo.  98,  while  discussing  the  question  of  changes  in  corporate  charters.  It  is 
also  cited  in  Harshman  v.  Bates  Co.,  3  DilL  6.  0.  150,  where  its  authority  is 
somewhat  questioned. 
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(80  innr  HASOtBixB.  9.] 
BVBDKlf  OF    SUFPOSTIHO  POOB    BbLATIOKS  IS  NOT  TO  BB  IMPOSED  wlien  it 

would  be  likely  to  reduce  thoee  upon  whom  it  is  thrown  to  povertijr  and 
want^ 

Mav's  Liabilitt  to  Support  hib  Poob  Relations  AiufaGS  only  when  he 
can  rapport  himaelf,  his  family,  and  the  paupers,  from  his  annual  income. 

Abilttt  of  Man  to  Support  his  Poor  Relations  is  to  bb  Judged  or 
WITH  Reference  to  Existiho  state  of  things.  The  jury  need  not 
be  satisfied  of  his  ability  to  sapport  his  poor  relations  under  all  the  con- 
tingencies which  may  happen,  because  the  ability  of  the  relative  may 
become  lees,  or  the  wants  of  the  pauper  may  become  greater. 

Charge  bt  Court  that  *'Man  may  have  Reach rd  That  Time  or  Life, 
AND  BE  IN  Such  Cibcumstancbs,  that  it  might  not  be  unreasonable  to 
require  him,  if  necessary,  to  trench  upon  his  capital "  to  support  his  poor 
relations,  is  erroneous,  as  all  that  he  is  required  to  spend  is  the  surplus 
of  his  annual  income. 

This  was  aii  action  of  asmmpsU  for  supplies  famished  to  a 
paaper  family.    The  opinion  states  the  necessary  facts. 

Burt  and  Benton,  for  the  plaintiff. 

Flint,  and  Bums  and  Fletcher,  for  the  defendant. 

By  Court,  Bsll,  J.  This  case  raises  the  inquiry  whether  the 
rale  heretofore  laid  down  by  this  court  in  relation  to  the  liabil- 
ity of  persons  in  moderate  circumstances  for  the  Bupport  of 
their  poor  relations  standing  in  need  of  support  requires  to  be 
modified. 

In  Dover  y.  MoMurphy,  4  N.  H.  158,  the  court,  upon  consid- 
«ration,  sustained  the  charge  of  the  court  to  the  juzy,  **  that,  un- 
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less  they  were  satisfied  that  the  income  of  the  defendant's  prop- 
erty, with  his  own  labor,  was  sufficient  for  the  comfortable 
support  of  himself  and  his  family,  to  pay  the  interest  of  the 
money  he  owed  beyond  what  was  due  to  him,  and  maintain  the 
paux)er,  he  had  not  that  sufficient  ability  which  the  statute  in- 
tended, and  was  not  liable;  that  a  person  thus  owning  a  farm, 
and  not  having  more  income  than  what  was  necessary  for  the 
maintenance  of  himself  and  family,  is  not  bound  to  dispose  of 
any  part  of  his  real  or  personal  estate  for  the  support  of  his 
poor  relations.  The  question  was  not  whether  the  defendant 
could  pay  the  sum  demanded,  or  support  the  pauper  any  par- 
ticular portion  of  time,  without  immediate  injury  to  himself  and 
family,  but  whether  his  income  was  such  as  to  enable  him  to 
furnish  such  support  at  any  and  all  times  when  the  necessities 
of  the  pauper  required  it,  without  embarrassing  him  or  affecting 
the  comfortable  subsistence  of  his  family."  And  see  ffiUsbor- 
ough  V.  Deering,  Id.  94;  and  Newport  v.  Eastman^  there  cited. 

The  charge  to  the  jury  in  the  present  case  presents  a  some- 
what different  view  of  what  is  to  be  regarded  as  sofficient  ability 
within  the  meaning  of  the  law. 

After  stating  that  the  same  general  principle  runs  through  all 
the  cases,  that  the  burden  of  supporting  poor  relations  is  not 
to  be  imposed  when  it  would  be  not  unlikely  to  reduce  those 
upon  whom  it  is  thrown  to  poverty  and  want,  it  is  added:  ''  The 
court  do  not  say  to  you  that  in  no  case  is  the  relation  reliable, 
unless  he  can  support  himself  and  family,  and  the  paupers, 
from  his  annual  income;  for  a  man  may  have  reached  that  time 
of  life,  and  be  in  such  circumstances,  that  it  might  not  be  un- 
reasonable to  require  him,  if  necessary,  to  trench  upon  his  cap- 
ital. *  *  *  If ,  to  give  such  assistance,  so  long  as  their 
circumstances  and  his  should  remain  substantially  the  same, 
would  endanger  their  own  support,  he  was  not  bound  to  render 
it,  not  if  the  danger  be  such  as  a  reasonable  man  ought  to  fear 
and  guard  against;  but  if,  on  the  other  hand,  the  question  was 
whether,  in  all  probability,  a  considerable  portion  of  his  prop- 
erty should  go  to  his  heirs,  after  the  decease  of  himself  and  his 
wife,  or  a  part  of  it  be  applied  in  his  life-time  for  the  benefit  of 
this  family  in  their  need,  he  was  thus  bound  to  apply  it." 

The  rule  is  well  laid  down  by  the  learned  judge  in  the  court 
below,  that  the  jury  need  not  be  satisfied  of  the  ability  of  the 
relative  proposed  to  be  charged,  to  maintain  the  poor  relation 
under  all  the  contingencies  which  may  happen,  because  the 
ability  of  the  relative  may  become  less,  or  the  wonts  of   the 
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pnper  maj  become  grealer.  The  queetkm  is  to  be  decided 
irith  refeience  to  the  exieting  state  of  thiikgs.  The  ability  of 
the  relative  ia  to  be  conadered  with  reference  to  the  proeent 
state  of  his  property  and  his  preseot  indebtedness,  his  present 
income  and  his  present  reasonable  expenses,  the  present  nam- 
ber  and  condition  of  his  family  and  their  health  and  ability  to 
labor.  The  condition  of  the  person  requiring  relief  is  to  be 
judged  of  in  the  same  way,  bj  his  age,  state  of  health,  ability 
to  labor;  or,  if  there  is  a  family,  by  their  ages,  health,  etc.,  as 
they  now  are,  having  reasonable  reference,  in  all  these  cases,  to 
the  xkature  of  the  disabilities  which  deprive  them  of  the  power 
of  maintaining  themselYes.  If,  then,  in  the  present  state  of  his 
fsmxly  and  means,  and  in  the  jnesent  state  of  destttntion  of  his 
relatives,  and  their  inability  to  saj^yort  thems^ves^  he  cannot 
afford  the  assistance  their  sitnetioB  calls  for  without  reducing 
his  property  below  the  amoimt  required,  with  his  labor,  to 
afford  a  comfortable  support  to  his  family,  and  thus  hazarding 
their  comfortable  support  in  future,  he  is  not  to  be  deemed  a 
person  of  sufficiaiit  ability  within  the  meaning  of  the  statute. 
This  is  believed  to  be  a  correct  statement  of  the  principle  as 
hdd  down  and  acted  upon  by  our  courts  for  many  years,  and 
it  aj^sroves  itself  to  our  jadgmMit  as  a  sound  and  reasona- 
ble rule. 

But  the  charge  in  this  case  lays  down  a  further  principle, 
namely,  that  where  a  man  has  arrived  at  a  certain  time  of  life, 
BO  that  the  question  may  fairly  be  considered  to  be  whether  a 
considerable  porticm  of  his  estate  shall  go  to  his  heirs  after  his 
death  and  that  of  his  wife,  or  a  part  ol  it  shall  be  applied  in 
his  life-time  to  the  benefit  of  his  destitute  rations  in  their 
need,  he  shall  be  held  chargoaMe,  tiKmgh  at  the  expense  of 
his  capital. 

This  view  was  taken  in  argument  by  very  distinguiAed  coun- 
sel, in  Dover  v.  MeMitrph^y  4  N.  H.  168,  and  considered  by  the 
court,  and  deliberately  overruled.  "We  cannot  accede,"  say 
the  court,  ''  to  the  rule  proposed  by  the  plaintiffb'  counsel,  to 
subject  to  this  liability  all  a  man's  estate,  exeept  what  may  be- 
sufficient  for  his  support  during  life,  became  that  wttuM  be  still 
more  severe  than  the  rule  laid  down  in  this  case,  and  would,  in 
our  opinion,  toid  to  increase  the  burdens  tiirown  upon  towns 
rather  than  reUeve  them,  and  because  it  would  be  impractical^ 
to  apply  such  a  rule  with  any  certainty.  There  are  no  daia  by 
which  it  can  be  estimated  how  much  a  man  may  want  to  support 
himself  and  those  who  depend  upon  him  through  life.    It  must 
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be  all  yagae  and  uncertaiii  oonjectare."  These  views  eeem  to  us 
to  be  sound  and  reasonable.  The  ordinary  rule  of  the  court 
seems  to  us  to  border  on  harshness  and  severiiy.  It  tends  to 
destroy  one  of  the  most  powerful  induoements  to  industry,  pru- 
dence, and  economy  in  those  who  have  the  misfortune  to  have 
needy  relations,  the  hope  of  improving  their  condition,  and  of 
leaving  their  children  to  commence  life  under  better  advantages; 
because  it  devotes  all  a  man's  net  earnings,  beyond  a  limited 
amount,  to  the  support  of  his  needy,  and  perhaps  undeserving, 
relations.  It  is  hard  enough  to  say  to  a  man,  as  the  law  in  effect 
now  says,  "All  you  have  earned  and  laid  aside,  in  the  hope  of 
fitting  out  your  daughters  respectably  on  their  marriage,  or  of 
aiding  your  sons  to  buy  their  farms,  or  to  procure  the  means  of 
commencing  business  in  their  trades,  must  be  devoted  to  main- 
tain your  relations;"  especially  where,  as  is  too  often  the  case, 
the  misconduct  of  those  relations  has  been  a  great  obstacle  to  a 
man's  own  success  in  life,  without  adding  that  even  the  prop- 
erty which  has  been  earned  and  saved  to  secure  himself  from  the 
alms-house  must  all  be  applied  to  the  same  purpose,  so  soon  as, 
from  the  approach  of  age,  it  becomes  more  and  more  certain  that 
it  will  not  be  required  for  his  own  support;  so  that  when  he  dies 
he  will  have  nothing  to  leave  to  liis  heirs,  or  to  reward  the  kind- 
ness of  those  who  have  cared  for  him  in  his  declining  years. 

Such  a  result  seems  to  us  so  unjust  and  cruel  that  it  could 
not  have  been  intended  by  any  legislative  body.  And  so  far 
from  a  more  severe  rule  being  istdopted  than  that  heretofore  prao- 
ticed  upon,  we  have  the  impression  that  when  poverty  and  suf- 
fering become  more  common  among  those  who  shall  come  after 
us,  as  must  unavoidably  happen  from  a  more  crowded  popula- 
tion, a  more  liberal  rule  may  perhaps  be  adopted.  And  it  seems 
to  us  that  it  will  not  be  unreasonable  to  hold  that  the  earnings 
of  the  man  of  labor,  by  means  of  the  capital  of  others,  in  ordi- 
nary cases,  are  not  to  be  taken  from  him  for  the  support  of  poor 
relatives  until  he  has  had  opportunity  to  accumidate  sufficient 
capital  to  give  employment  to  his  own  industry;  and  that  the 
accumulations  designed  to  establish  a  man's  family  in  life,  in  a 
style  suitable  to  enable  them  to  acquire  a  decent  and  comfort- 
able living,  by  the  aid  of  their  personal  industry,  are  sacredly 
due  to  them,  and  ought  not  to  be  taken  from  him  or  from  them 
by  claims  of  an  inferior  character.  However  these  impressions 
may  be  regarded,  we  are  satisfied  that  the  charge  of  the  court 
below  is  not  in  conformiiy  to  the  law,  and  there  must  therefore 
be  a  new  trial. 
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LumuTT  TO  SunoBT  ?00B  Relations.  — LiabUUjf  of  Parents  for  Sup^ 
fori  ^f  CfkUdrem, — "As  a  general  rale,  a  &ther  is  txrand  to  sapport  his  children 
dhtxing  minority,  if  he  be  of  ability  to  do  so:"  Note  to  Myert  y.  Myen^  16 
Am.  Deo.  661,  sad  esses  dted;  note  to  ChilUm  y.  Ovjoh,  57  Id.  226;  note  to 
MoUer  qf  Ryder^  42  Id.  Ill;  Sohonler's  Dom.  BeL,  sees.  235,  236.  Upon 
lUs  question  Blackstone  says:  **  The  dnty  of  parents  to  provide  for  the  main- 
tensnoe  of  their  children  is  a  prineiple  of  natnial  law;  an  obligation,  says 
Pnfiendorf,  bid  on  them  not  only  by  nature  herseli^  but  by  their  own  proper 
act  in  bringing  them  into  the  world;  for  they  would  be  in  the  highest  man- 
ner injurious  to  their  imue  if  they  only  gave  their  children  life  that  they 
might  afterwards  see  them  perish.  By  begetting  them,  therefore,  they  have 
entered  into  a  volnntaty  obligation  to  endeavor,  so  far  as  in  them  lies,  that 
the  life  which  they  have  bestowed  shall  be  supported  and  preserved,  and  thus 
the  children  will  have  a  perfect  right  of  reoeiving  maintenance  from  the  pa- 
rents: "  1  Bla.  Com.  447.  See  also  HiOaborough  v.  Deering,  4  K.  H.  86;  Tomp* 
im$  v.  Tompkins,  18  N.  J.  Eq.  303;  Dawmm  v.  IktwBon,  12  Iowa,  512. 

It  has  been  held  that  a  strsnger  may  furnish  necessaries  for  a  child,  and 
recover  of  the  parents  compensation  therefor,  where  there  is  a  clear  and  pal- 
pable omission  of  duty  on  the  part  of  the  parent  in  supplying  the  minor  with 
necessaries:  Chray  v.  Dwrlond,  50  Barb.  105;  Van  Vdlhenburgh  v.  Watson,  7 
Am.  Dec.  395;  Pidgin  v.  Oram,  8  N.  H.  350;  Dennis  v.  Clark,  2  Cush.  353; 
Matter  of  Ryder,  42  Am.  Dec.  100,  and  note.  But  in  Raymond  v.  Loyl,  10 
Barb.  4^,  after  a  lengthy  examination  of  a  number  of  cases,  the  court  decide 
that  there  is  no  legal  obligation  on  a  parent  to  maintain  his  chUd,  indepen- 
dent of  a  statute  imposing  such  a  liability;  and  that  a  third  person  who  sup- 
plies an  infant  with  necessariee  cannot  maintain  an  action  against  the  parent 
therefor  unless  the  latter  has  expressly  or  impliedly  contracted  to  pay  the 
amount.  Equally  strong  is  the  case  of  Kelley  v.  Davis,  40  N.  H.  187;  Var^ 
mey  v.  Toumg,  11  Vt.  258;  Oordan  v.  Patter,  17  Id.  348;  Freeman  v.  Robinson, 
SS  N.  J.  383;  Hunt  v.  Thompson,  36  Am.  Dec  538,  and  oases  in  note;  Mortis 
more  v.  Wright,  6  Mee.  ft  W.  482;  SheUon  v.  SpringeU,  11  C.  B.  452.  In  case 
of  the  failure  of  the  parent  to  provide  for  his  child,  the  remedy  is  upon  the 
statutes  of  which  we  will  now  speak. 

Statutes  Imfosino  Liabiutt  to  Suppobt  Poob  Rblatioks. — ^The  Eng- 
lish statutes  upon  this  question  are  43  Eliz.,  c.  2,  amended  slightly  by  5  Geo^ 
L,  c  8.  This  statute  provides  that  the  father  and  mother,  grandfather  and 
grandmother,  of  poor,  old,  blind,  lame,  and  impotent  persons,  shall  maintain 
them  at  their  own  charges,  if  of  sufficient  ability:  See  SttM  v.  Dixon,  6  East, 
166.  By  statutes  4  ft  5  Wm.  IV.,  c.  76,  illegimate  and  step-children  are  in- 
cluded. 

The  American  statntes  upon  this  question  are  in  close  analogy  to  the  above. 
The  Connecticut  statute  provides:  "  Whenever  any  person  shall,  by  age,  sick- 
ness, insanity,  or  any  cause,  become  poor,  impotent,  and  unable  to  support 
himself  and  family,  and  shall  have  relations  who  stand  in  the  degree  of  father 
and  mother,  grandfather  and  grandmother,  children  and  grandchildren,  who 
are  of  sufficient  ability  to  provide  snch  support,  it  shall  be  the  duty  of  such 
relations  to  provide  tlie  same:"  R.  S.  of  Conn.,  tit.  42,  sec.  31.  The  stat- 
utes of  Pennsylvania:  Laws  of  Penn.,DunIop*s  Comp.,  1853;  Vermout:  Geu. 
Stat.,  tit  12,  sec  19;  Msssachnsetts:  R.  S.,  c.  46,  sec.  5;  and  Maine:  R.  S. 
He.,  c  32'-enumerate  exactly  the  same  degrees  of  relationship  ss  limiting 
the  responsibility,  but  the  latter  three  provide  that  the  relationship  shall 
be  '*  by  consanguinity."  This,  however,  is  only  in  effect  a  change  in  phrase- 
•logy,  as  la  the  absence  of  such  a  provisioa  the  courts  exonerate  reUtioos  by 
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affinity:  Maek  v.  Par»(m$^  1  Am.  Bee.  17;  Sherman  v.  NiekoUf  1  Boot,  250; 
Newtown  ▼.  Banbury,  3  CoDn.  553;  Omimieaianers  v.  OdnseUy  2  Bailey,  32QL 

In  Iowa  the  relatives  liable  are  "  the  father,  mother,  ehildren,  grandfather, 
if  of  ability  without  hie  personal  labor,  and  the  male  grandchildren  who  ara 
of  ability,"  etc.:  Code  of  Iowa,  c.  48,  sec  787.  Sectian  788  pfrovided  that 
the  word  "father,**  in  the  preceding  section,  shall  apply  to  the  pmtatiT» 
father  of  an  illegitimate  child. 

In  New  York  the  only  relatiTes  liable  are  ' '  the  &tiier,  mother,  and  children, 
who  are  of  sufficient  ability:'*  1  R.  8.,  o.  20,  tit.  1,  sec  1. 

In  Maine  the  court  hold  that  the  statute  which  requires  reUtiTea  by  con- 
sanguinity to  support  their  pauper  kindred  does  not  require  a  father  to  sup- 
port his  illegitimate  duld:  Hiram  y.  Pierce,  45  Me.  367;  but  it  appears  to  hm 
otherwise  in  Virginia:  Lyle  y,  Overeeern,  8  Qratt  20;  WtUard  v.  Ooemeers,  t^ 
Id.  139;  see  also  Lyman  ▼.  L%dl,  4N.  H.  485. 

Under  the  Iowa  statute  a  nephew  is  not  liable  for  the  support  of  his  pauper 
uncle:  Dawson  v.  Dawson^  12  Iowa,  512. 

A  husband  who  has  voluntarily  permitted  his  inssne  wife  to  absent  herself 
from  his  house,  and  to  become  a  public  charge,  is  liable  to  sn  action  at  the 
suit  of  the  proper  county  or  town  officers  for  her  support,  and  he  is  estopped, 
from  denying  in  such  action  that  she  is  a  pauper:  OoodaU  v.  Lawrence^  88  N. 
Y.  513;  S.  C,  42  Am.  Bep.  259;  see  OoodaU  v.  Brocknor,  61  How.  Pr.  451;. 
Pomeroy  v.  WeUa,  8  Paige,  405. 

The  kindred  of  a  poor  person  who  have  been  to  expense  for  the  relief  of  such 
person  may  maintain  proceedings  in  their  own  name  to  have  other  kindred 
assessed  for  the  support  of  such  poor  person,  although  such  person  never  be- 
came chargeable  to  any  town  to  the  extent  of  receiving  relief  or  support  there- 
from, but  would  have  become  so  chargeable  but  for  the  relief  and  support  of 
such  kindred:  WaUfridge  v.  Walbridge,  46  Vt.  6J7.  An  order  for  the  support 
of  a  poor  person  ia  not  invalid  because  two  out  of  five  children  of  such  person 
are  directed  to  furnish  the  support,  nor  because  they  are  directed  to  con- 
tribute thereto  in  unequal  amounts:  Stone  r.  Burgeei,  2  Lans.  430;  S.  C,  47 
N.  Y.  521.  A  husband  can  only  be  relieved  from  the  maintenance  of  his  wife» 
for  reasons  or  causes  that  would  entitle  him  to  a  divorce:  SterimffY.  Common^ 
wealth,  2  Grant  Caa.  162. 

Incomx  as  Mbasubv  of  Rslativbs  "Sutfioxht  Abilitt.'* — In  Temple- 
ton  V.  Stratum,  128  Mass.  137,  the  case  of  Goldfrook  v.  Stewartetown  is  cited, 
and  its  doctrine  discussed  but  not  followed.  This  was  a  case  on  a  complaint 
under  the  Massachusetts  statute  above  cited,  by  a  town  against  a  father  for 
the  support  of  his  adult  pauper  daughter.  The  court  held  that  it  might 
properly  be  found  that  he  was  of  *'  sufficient  ability*'  to  contribute  to  such  sup- 
port, where  the  value  of  his  entire  property  above  his  debts  is  between  five 
thousand  dollars  and  six  thousand  dollars,  notwithstanding  he  is  in  poor 
health,  unable  to  do  hard  work,  has  a  wife  and  infant  child  dependent  upon 
him,  and  his  income,  although  he  has  lived  in  a  prudent  manner,  is,  and  haa 
beeu  for  some  years,  less  than  his  expenses.  In  this  case  the  defendant  asked 
the  court  to  rule  that  the  intent  of  the  statute  is  to  enable  towns  to  relieve 
themselves  in  whole  or  in  part  from  the  expense  attending  a  statute  obliga- 
tion to  support  paupers;  and  that  the  complainant  must  show  dearly  that 
the  respondent  is  of  sufficient  ability  to  contribute  to  such  support,  without 
erippling  himself  in  the  dlMharge  of  his  other  obligation  to  his  wife  and 
minor  child^  or  in  his  own  reasonable  maintenance  according  to  his  station  ia 
life  and  his  needs,  without  impairing  the  principal  of  his  property.  The  court 
lay:  **  The  rule  that  the  respondent  requested  the  court  to  adopt,  in  our  judg^ 
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■ant,  go«8  beyond  tiiaee  deoxriona  of  the  New  Hampehire  ooart^  and  would 
mfeiiek  this  stetotocy  liability  to  snob  pertona  only  aa  bare  a  anrpliia  income 
•f«r  and  above  their  own  reaaoaaUe  maintenanoe,  aecoiding  to  their  reepect- 
ive  atationa  and  needa.  The  conrt  waa  right  in  refusing  to  adopt  thia  rul- 
ing. We  cannot  agree  that,  in  the  case  of  a  man  whose  property  at  a  cash 
▼aloation  in  the  preaent  market  exceeds  hia  debts  by  between  five  and  six 
tbooaand  dollars,  the  amount  of  hia  income  ia  necessarily  the  decisive  test  of 
his  ability  to  pay  such  an  aasesament.  It  is  easy  to  suppose  a  case  in  which 
a  man  might  have  large  poesessions,  although  the  immediate  income  might  be 
small.  It  was  correctly  ruled,  therefore,  that  if  the  required  contribution 
'would  not  oaoae  preaent  deprivation  of  reaaonable  and  comfortable  support 
of  the  respondent  and  his  family,  or  interfere  with  the  fulfillment  of  his  obli- 
gations to  others,  yet  the  fact  that  such  contribution  might  impair  hia  cap- 
ital was  not  of  itself  a  sufficient  reason  why  auoh  contribution  should  not  be 
eidered.'" 

Child's  Lkabilitt  to  Sufpobt  Pa&ent. — "  Thus  may  be  explained  what 
uppeun  now  a  well-settled  rule  at  the  common  law;  namely,  that  there  is  no 
legsl  obligation  resting  upon  a  child  to  support  a  parent;  that  while  the 
parent  ia  bound  to  supply  necessaries  to  an  infant  child,  an  adult  child,  in  the 
absence  of  positive  statute,  or  a  legal  contract  ou  his  own  part,  is  not  bound 
to  supply  necessaries  to  his  aged  parent:  **  Schouler's  Dom.  ReL,  sec.  265.  It 
is  wdl  settled  that  there  is  no  common-law  liability  of  a  child  to  support  his 
parents:  Edwards  v.  />avM,  16  Johns.  281;  Stone  v.  8Ume,  32  Conn.  142; 
Lebanon  v.  Oriffin,  45  N.  H.  558;  Oray  v.  Spaulding,  68  Id.  345;  Becker  v. 
Oibson,  70  Ind.  239;  Bex  v.  Mttnden,  1  Stra.  190.  The  different  state  statutes 
creating  this  liability  are  set  out  above. 

OrandehUdren. — ^A  grandchild  at  common  law  ia  not  liable  for  the  aupport 
of  hia  grandparents:  Wether^field  v.  Jfontague^  3  Conn.  507.  But  this  lia- 
bility baa  been  created  by  atatute  in  a  number  of  the  states,  as  above  stated. 
See  also  Whiimg'8  Oaae,  3  Fittsb.  129;  Jh^ey  v.  Di^ey,  44  Pa.  St.  399. 
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As  GoKMOK  Law,  Fokbign  Judomsntb  abx  kot  OoNOLuaiyi^  vn  a&i  only 
Pbima  Faoix  Bvidxnok.  Independent  of  the  United  States  oonatita- 
tion,  the  different  states  are  foreign  to  each  other,  within  the  meaning  of 
tUarale. 

Puix  Faith  and  Cbxdit  bcust  bx  Giyxn  in  Each  Statk  to  Pubuo  Acts, 
BaoDBDS,  AND  JUDICIAL  Procbbdings  of  oTory  other  state,  as  provided 
by  the  United  States  oonatitntion,  when  proved  and  authenticated,  as  pro- 
vided in  act  of  oongieaa  of  liay  20, 1790.  When  the  record  or  judgment 
doea  not  admit  of  aoch  aathentioation,  it  must  stand  as  at  common 
law. 

Dbtindant  Who  Wishsb  to  Plead  Disallowancb  ot  Claim  aoainrt  ei9 
Irtbstatk's  Ebtatb  bt  CoxMiHSiONBRfl,  in  Vermont,  in  bar  to  its  presen- 
tation or  allowance  here,  moat  show  that  the  decision  of  the  commis* 
aionera  waa  a  judgment^  and  capable  of  anthantication  under  the  lawi  of 
tba  United  Statea. 
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DioiBiON  OF  OoKMxaaioirBBS  AFPOiimED  nr  Vxbmoht  to  Audit  CLAno 
AOAnrer  Ebtati  is  not  a  jadgment  cftpable  of  anthenticfttioii  nnder  the 
laws  of  the  United  States,  consequently  their  disallowance  of  plalntifiTs 
dalm  in  that  state  cannot  be  plesded  in  bar  to  its  allowance  in  New 
Hampshire. 

JuDOMKNT  or  Oke  Statb,  IV  Obdxb  to  bx  CozrcLUSiVK  IN  Anothkb,  even 
when  properly  authenticated,  must  be  a  decision  upon  the  merits.  A 
judgment  upon  a  nonsuit,  or  upon  points  of  pleading,  or  the  course  of 
proceeding,  is  conclusive  only  in  that  case  and  as  to  that  point. 

Assumpsit.  Defendant  pleaded  in  his  first  plea  that  after 
the  death  of  his  testator  in  Vermont,  certain  commissioners 
were  appointed  by  the  court  of  probate  ''to  receive,  examine, 
and  adjust  all  claims  and  demands  "  against  decedent's  estate; 
that  plaintiff  presented  his  claim,  and  that  it  was  disallowed 
by  the  commissioners;  that  in  their  report  to  the  probate  court 
they  reported  that  they  had  disallowed  this  claim,  and  that 
their  report  was  duly  accepted  by  the  court;  and  that  no  appeal 
was  taken  from  said  report.  The  plea  then  sets  out  the  laws  of 
Vermont  relating  to  the  settlement  of  estates;  authorizing  the 
appointment  of  commissioners,  and  prescribing  their  powers 
and  duties.  The  plea  sets  out  the  acts  of  compliance  of  the 
commissioners  with  the  requirements  of  these  laws.  It  con- 
cludes by  defendant  averring  '*  that  by  the  laws  of  the  said  state 
of  Vermont  a  judgment  or  decision  of  commissioners,  appointed 
by  a  probate  court  to  receive  and  examine  claims  against  an 
estate  of  a  person  deceased,  is,  unless  appealed  from  in  accord- 
ance with  the  provisions  of  the  statute,  a  final  judgment,  and 
conclusive  of  the  rights  of  the  parties,  and  that  by  the  matters 
and  proceedings  hereinbefore  set  forth,  the  said  claim  of  the 
said  plaintiff  was  finally  and  forever  barred  in  the  state  of  Ver* 
mont.  Wherefore,"  etc.  The  other  facts  necessaxy  to  an  un* 
derstanding  of  the  case  are  stated  in  the  opinion. 

H.  A.  BeUawa,  for  the  plaintiff. 

P.  T.  Washbume  (of  Vermont)  and  Gushing y  for  the  defendant. 

By  Court,  Bbll,  J.  At  common  law,  judgments  rendered  by 
courts  in  foreign  countries  are  not  held  to  be  conclusive,  but  to 
furnish  only  prima  fade  evidence.  The  states  of  the  Union,  in- 
dependently of  the  constitution  of  the  United  States,  are,  in 
this  respect,  held  to  be  foreign  to  each  other,  their  courts  are  - 
foreign  courts,  and  the  judgments  of  those  courts  are  foreign 
judgments.  They  have  the  weight  of  prima  facie  evidence 
merely:  Thurber  v.  Blachbwme^  1  N.  H.  242;  Rcibinson  v.  Pres- 
coU,  4  Id.  464;  Qreenl.  Ev.,  sees.  645, 546;  2  Phill.  Ev.,  Oowen 
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A  HiU's  notes,  98;  BuUritA  t.  ABen,  8  Hms.  278  [5  Am.  Deo. 

105]. 

But  hj  the  oonstitatioii  of  the  United  States,  art.  4»  seo.  1, 
it  is  proyided  that  "  foil  faith  and  credit  shall  be  giren  in  each 
state  to  the  pablic  acts,  records,  and  jndicial  proceedings  of 
evexy  other  state/'  and  that  **  congress  may  by  general  laws 
prescribe  the  manner  in  which  such  acts,  records,  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof."  And  by  the  act  of 
congress  of  May  26, 1790,  it  was  provided  that  **  the  records  and 
judicial  proceedings  of  the  courts  of  any  state  shall  be  proved 
or  admitted,  in  any  other  court  within  the  United  States,  by 
the  attestation  of  the  clerk,  and  the  seal  of  the  court  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief 
justice,  or  presiding  magistrate,  as  the  case  may  be,  that  the 
said  attestation  is  in  due  form.  And  the  said  records  and  judi- 
cial proceedings,  authenticated  as  aforesaid,  shall  have  such 
faith  and  credit  (pyen  to  them  in  eveiy  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the  courts  of  the  state 
from  whence  the  said  records  are  or  shall  be  taken." 

No  distinction  is  made,  either  by  the  constitution  or  law  of 
congress,  between  courts  of  record  and  those  which  are  not 
such,  nor  between  courts  of  the  highest  and  most  general  juris- 
diction and  those  tribunals  whose  authority  is  of  the  most  in- 
ferior and  limited  character.  ''All  judicial  proceedings"  is 
broad  enough  to  include  the  judgments  of  the  most  inferior 
and  most  transient  tribunals,  and  the  decisions  of  the  commis- 
sioners of  an  insolvent  estate,  if  they  are  judgments,  must  be 
clearly  included. 

But  to  make  any  judicial  proceeding  conclusive  without  the 
state  where  it  was  had,  by  force  of  the  law  of  the  United  States, 
there  must  be  such  an  authentication  as  is  required  by  that  law. 
Otherwise  its  effect  must  be  entirely  regulated  by  the  principles 
of  the  common  law. 

In  the  case  of  Bobinson  v.  PrescoU,  4  N.  H.  450,  it  was  decided 
that  these  provisions  of  the  law  of  the  United  States  did  not  apply 
to  the  case  of  judgments  rendered  by  justices  of  the  peace,  because, 
from  the  nature  of  the  tribunal,  they  do  not  admit  of  authentica- 
tion in  the  mode  prescribed,  and  consequently,  the  judgments  of 
snch  a  court,  not  coming  within  the  scope  of  that  law,  could  have 
no  greater  force  than  a  foreign  judgment  at  common  law,  and  the 
merits  of  the  original  demand  were  still  open  for  examination: 
Mahurin  v.  Bickford,  6  Id.  667;  Warren  v.  Flagg,  2  Pick.  445. 

Though  decisions  have  been  made  in  some  of  the  states  that 
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the  condosiTe  effect  of  a  judgment  of  another  state  does  not  de- 
pend upon  the  mode  in  which  it  is  authenticated :  See  4  Phill.  Ev. , 
Oowen  &  Hill's  notes,  102, 816,  etc. ;  yet  the  law  must  be  regarded 
as  settled  otherwise  in  iMs  state.  And  this  seems  to  us  to  be  the 
reasonable  view  of  the  question.  It  was  natural  that  the  national 
legislature  should  be  of  the  opinion  that  there  might  be  tribunals 
in  some  of  the  states  of  suoh  HmitAii  powers  that  it  would  be 
proper  to  lea^e  their  decisions  to  be  dealt  with  at  common  law. 
And  the  fair  construction  of  the  act  of  congress  seems  to  us  to 
make  precisely  that  exception.  It  prescribes  a  mode  of  proof 
which  implies  that  there  must  be  a  clerk  and  a  judge,  chief  jus- 
tice or  presiding  magistrate,  while  it  must  have  been  well  known 
that  justices  of  the  peace  and  many  other  inferior  tribunals  have 
no  clerk,  and  many  public  boards  exercising  judicial  powers  have 
no  officer  that  can,  with  any  propriety,  be  denominated  a  judge 
or  presiding  magistrate.  The  omission  to  provide  for  cases  of 
these  classes,  it  seems,  must  have  been  intentionaL  And  when 
the  act  provides  that  the  records  and  judicial  proceedings, 
authenticated  as  aforesaid,  shall  have  faith,  etc.,  it  evidently 
designs  to  omit  and  leave  unprovided  for  the  proceedings  of 
such  courts  as  did  not  admit  of  such  authentication. 

The  defendant  here  has  to  maintain  that  the  decision  of  the 
commissioners  set  up  in  his  plea  is  of  itself  of  the  nature  of  a 
judgment,  and  that  it  is  capable  of  authentication  agreeably  to 
the  law  of  the  United  States. 

Until  our  attention  was  turned  to  this  case,  we  supposed  we 
had  a  clear  idea  of  these  proceedings  in  the  probate  courts  in 
relation  to  claims  against  the  estate.  We  regarded  them  as 
merely  preparatory  steps  in  order  to  a  decree,  that  the  assets  in 
the  hands  of  the  administrator  should  be  ratably  distributed 
among  the  creditors  of  the  estate  in  proportion  to  the  amount 
of  their  respective  claims— proceedings  merely  of  an  interlocu- 
tory character. 

It  is,  as  we  suppose,  a  familiar  thing  in  England  to  apply  to  the 
court  of  chancery  in  many  cases  to  administer  the  assets  of  an  es- 
tate. In  such  cases  that  court  refers  to  the  master  to  inquire  and 
report  a  list  of  the  creditors  and  of  their  claims,  and  an  account 
of  the  assets,  and  upon  his  report  a  decree  of  the  court  is  passed 
for  an  equal  distribution:  1  Story's  Eq.  Jur.,  c.  9,  sec.  530;  Ben- 
nett's Gh.  Pr.  47;  Van  Heythuysen's  Eq.  Draft.  124.  Such  we 
supposed  the  nature  of  the  statute  proceeding  in  the  probate 
courts.  Upon  a  representation  here  that  the  estate  is  insuffi- 
cient to  pay  the  debts  in  full,  the  court  decree  the  estate  to  be 
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administered  as  an  insolvent  estate.  To  ascertain  who  are  the 
oieditors,  and  the  amount  of  their  claims,  oommissionerB  are  ap- 
pointed to  receive  and  audit  the  claims  and  make  a  report  of 
them  to  the  court;  upon  which  the  balance  of  the  assets  being 
first  determined  bj  a  settlement  of  the  administration  account, 
a  decree  of  distribution  is  made  among  the  creditors.  The 
whole  a£fair  of  the  appointment  of  commissioners  is  but  a  means 
to  this  end  of  an  equal  distribution  of  the  estate.  The  report 
of  the  commissioners,  like  the  report  of  the  master  in  chanceiy, 
is  but  an  interlocutory  proceeding;  it  is  not  a  judgment,  nor 
anything  like  a  judgment.  It  is  a  report  upon  which  a  decree 
is  to  be  made  by  the  court.  It  is  like  the  report  of  a  committee 
to  make  partition,  not  of  itself  a  judgment,  but  a  decision  which 
derives  its  effect  as  a  bar,  or  as  conclusive  upon  the  rights  of 
parties,  wholly  from  the  judgment  that  the  division  of  the  com- 
mittee be  established. 

The  only  foundation  for  the  idea  that  the  report  is  a  judgment 
is  the  provision  for  an  appeal,  as  it  is  called;  the  idea  being 
that  there  can  be  no  appeal  unless  from  a  judgment.  But  it 
is  obvious  that  this  so-called  appeal  is  not  an  appeal  in  the 
ordinary  sense  of  that  term.  The  word  is  used  with  a  meaning 
substantially  different.  It  is,  in  fact,  a  mere  claim  for  a  trial 
by  jury,  and  the  course  of  proceedings  by  filing  a  declaration, 
pleading,  etc.,  shows  the  entire  want  of  resemblance  to  the  ordi- 
nary appeal  from  a  judgment.  There  are  other  cases  where 
the  word  ''  appeal "  is  used  in  this  loose  sense;  such  as  appeals 
from  the  award  of  damages  by  the  road  commissioners,  Comp. 
Stat.,  c.  140,  sec.  8,  where  the  appeal  is  in  no  sense  from  a 
judgment,  and  the  object  of  the  proceeding  is,  as  it  is  here,  to 
obtain  a  trial  by  juiy.  It  is,  therefore,  not  to  be  inferred  that  a 
report  is  a  judgment  because  there  is  an  appeal  of  this  sort. 

The  peculiarities  which  exist  in  Vermont  in  relation  to  this 
proceeding  would  not  seem  to  us  to  change  its  nature.  It  is 
there  the  almost  uniform  mode  of  settling  estates,  and  no  rep- 
resentation of  insolvency  is  required.  This  seems  to  be  imma- 
terial; the  object  in  view  is  in  no  material  respect  changed;  the 
decree  to  divide  the  assets,  ratably  or  in  full,  is  still  the  object 
of  the  proceeding. 

The  fact  that  the  commissioners  are  empowered  to  report 
balances  due  the  estate,  and  that  the  courts  there  regard  such 
reports  as  in  the  nature  of  judgments,  in  no  respect  necessarily 
changes  the  nature  of  the  proceedings  in  relation  to  claims 
against  the  estate.    These  are  reported  to  form  the  basis  of  the 
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decree  of  distribution,  bat  there  is  nothing  to  be  done  in  that 
court  with  the  report  of  claims  found  in  fa^ror  of  the  estate, 
unless  it  be  merely  to  accept  the  report.  Such  an  acceptance, 
the  court,  in  Hodges  t.  Thatcher ^  23  Yt.  455,  seem  to  regard  as 
essential,  and  we  should  judge  by  analogy  that  this  acceptance 
by  the  court  of  probate  is  the  judgment  which  gives  its  f  oroe 
to  the  report;  but  it  is  not  necessaiy  to  consider  this  point. 
The  effect  of  these  suggestions,  if  we  are  right  in  them,  would 
be,  that  the  only  judgment  rendered  in  proceedings  of  this 
character  is  the  decree  of  distribution  by  the  court  of  probate. 
Such  a  decree  would  be,  from  its  nature,  confined  to  the  assets 
found  is  the  hands  of  the  administrator,  and  could  haye  no 
force  or  application  to  estates  found  elsewhere. 

If,  however,  we  were  to  assume  that  the  decree  which  estab- 
lishes the  report  of  the  commissioners  is  the  decree  of  accept- 
ance, as  in  the  case  of  reports  in  favor  of  the  estate,  it  would 
not  change  the  result  in  this  case,  since  in  that  case  it  would  be 
the  decree,  and  not  the  report  of  the  commissioners,  which 
would  constitute  the  judgment.  In  the  argument  of  the  de- 
fendant's counsel,  we  understand  the  point  contended  for  is, 
not  that  the  decision  of  the  commissioners  is  alone  a  judgment 
capable  of  authentication  in  conformity  to  the  statute  of  the 
United  States,  but  that  the  decision  and  report  of  the  commis- 
sioners, and  the  decree  of  the  probate  court  thereon,  constitute, 
in  Vermont,  a  judgment  of  a  court  of  record  capable  of  being 
duly  authenticated,  etc. 

This,  however,  is  not  the  case  made  by  the  plea.  The  laws 
of  other  states  are  facts  to  be  averred  and  proved.  Courts  here 
do  not  ex  officio  take  notice  of  them,  and  consequently,  when 
they  are  stated  in  pleading  by  one  parly,  and  they  are  not 
denied,  but  are  admitted  to  be  as  they  are  stated,  by  a  demurrer, 
the  court  examine  no  further.  From  the  statement  of  the  law 
of  Vermont,  as  made  in  the  plea,  it  appears  that  the  commis- 
sioners act  under  oath,  and  are  authorized  to  administer  oaths 
to  parties  and  witnesses  when  the  same  shall  be  required  or 
proper  in  the  investigation  and  trial  of  questions  before  them. 
They  are  to  try  and  decide  upon  all  claims  which  by  law  survive 
against  or  in  favor  of  executors  and  administrators,  etc.,  and  at 
the  close  of  the  time  allowed  them,  they  are  to  report  to  the 
probate  court  their  doings,  and  a  list  of  all  claims  presented  or 
exhibited  in  offset,  stating  how  much  was  allowed  and  how 
much  disallowed,  together  with  the  final  bahmce,  etc.  Appeals 
are  allowed  in  certain  cases,  including  those  like  the  present. 
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from  the  decision  and  report  of  the  oommiasionerB,  and  it  ia 
arerred  that  by  the  Vermont  law,  a  judgment  or  decision  of 
each  commissioners  is,  unless  appealed  from,  a  final  judgment, 
and  condusiTe  of  the  rights  of  the  parties,  and  that  hy  the  pro- 
ceedings set  forth  in  the  plea,  the  claim  of  the  plaintiff  was 
finally  barred  in  the  state  of  Vermont. 

From  some  of  the  allegations  of  the  plea,  we  should,  perhaps, 
be  warranted  in  entertaining  a  doubt  whether  the  law  of  Ver- 
mont is  quite  fuUy  stated.  It  is  alleged,  after  stating  the  report 
of  the  commissioners  disallowing  the  claim  of  the  plaintiff,  that 
"  said  report  was  by  said  court  duly  accepted,  and  ordered  to 
be  recorded,  all  which,  by  the  records  now  remaining  in  said 
court,  fully  appears,"  etc.  What  is  the  effect  of  the  acceptance 
here  spoken  of,  by  the  laws  of  Vermont,  or  whether  it  has  any 
effect,  does  not  appear  by  any  allegation  of  the  plea. 

In  our  courts,  reports  are  made  by  masters  in  chancery,  au- 
ditors, referees,  commissioners,  and  committees  of  various  kinds, 
which  have  few,  if  any,  of  the  qualities  of  judgments,  and  con- 
stitute, like  the  yerdicts  of  juries,  merely  the  bases  of  judg- 
ments rendered  by  the  courts  by  whom  such  committees  were 
appointed,  or  by  whom  the  cases  were  referred  to  them.  In  all 
such  cases  the  judgment,  if  pleaded,  is  alleged  as  the  judgment 
of  the  court  to  which  the  report  is  made. 

It  seems  to  be  considered  in  some  of  the  Vermont  decisions  to 
which  we  are  referred  that  the  allowance  or  disallowance  of 
claims  against  estates  must  be  regarded  as  the  judgment  of  the 
commissioners,  because  the  probate  courts  have  nothing  to  do 
with  the  decisions  of  the  commissioners  in  regard  to  particular 
claims;  that,  it  is  considered,  rests  exclusively  with  the  commis- 
sioners, and  their  decision  is  final  unless  appealed  from.  But 
it  is  true,  here  in  all  the  cases  to  which  reference  is  made,  or 
nearly  all,  that  the  court  to  which  a  report  is  made  has  nothing 
to  do  with  the  decision  of  the  matter  referred,  except  to  con- 
sider whether  the  referees  or  committees  have  performed  their 
duty  in  conformity  with  the  rules  of  law.  They  do  not  retry 
the  matters  referred  to  others,  nor  re-examine  into  the  merits  of 
the  decisions;  and  yet  in  each  case  the  report,  like  a  verdict,  is 
an  interlocutory  matter,  and  binding  upon  nobody  until  a  judg- 
ment is  rendered  upon  it  by  the  court  to  which  it  is  returned. 
Such  seems  to  us  to  be  the  result  to  which  the  supreme  court  of 
Vermont  arrive  in  the  case  of  Hodges  v.  ThcUcher,  28  Vt.  455, 
where  it  is  said  that  the  fact  that  in  some  of  these  cases  of  boards 
of  triers  appointed  by  different  courts  the  decision  of  the  board 


288  Tatlob  v.  Babron.  [N.  H 

is  fin^,  and  in  others  it  is  more  or  less  subject  to  the  reviaioa 
of  the  court  to  which  it  is  to  be  returned,  and  by  which  it  is  to 
be  accepted  and  recorded,  makes  no  difference  in  regard  to  the 
necessity  of  haying  the  report  in  all  cases  accepted  and  recorded 
by  the  court  to  which  it  is  returned. 

No  question  need  be  made  upon  the  point  made  in  the  argu* 
ment,  that  a  judgment  of  a  court  of  probate,  assuming  it  to  be 
a  tribunal  like  our  own,  whether  upon  the  report  of  commia- 
eioners  or  upon  any  other  subject  which  appears  to  be  within 
their  jurisdiction,  is  a  judicial  proceeding  capable  of  authentica- 
tion, and  consequently  as  conclusiye  elsewhere  as  in  that  state 
upon  the  rights  of  parties  to  it,  as  a  res  judicata.  But  in  the 
plea,  from  which  alone  we  are  to  derive  our  knowledge  of  tbe 
law  of  Vermont,  it  is  stated  that  by  that  law  a  judgment  or 
decision  of  commissioners,  etc.,  is,  unless  appealed  from,  etc., 
a  final  judgment,  and  conclusiye  of  the  rights  of  the  parties, 
without  any  reference  to  any  action  whatever  of  the  probate 
court;  and  it  is  not  alleged  that  by  that  law  the  court  of  pro- 
bate has  any  jurisdiction  whatever  to  make  any  order  in  relation 
to  the  report,  not  even  to  file  it  and  place  it  among  their  records, 
and  we  must  therefore  take  it  that  by  the  law  of  that  state  all 
which  it  is  alleged  was  done  in  and  by  the  probate  court  was 
without  authority  of  law,  and  consequently  superfluous  and  idle. 
The  judgment  of  the  commissioners  standing  alone  cannot  be 
authenticated;  and  if  such  a  decision  has  found  its  way  into  the 
probate  court,  however  properly,  an  authentication  of  the  pro- 
bate record  is  not  an  authentication  of  the  commissioners'  pro- 
ceedings, such  as  the  statute  requires. 

In  the  case  of  GoodaU  v.  Marshall,  14  N.  H.  161  [35  Am.  Dec. 
472],  it  was  decided  by  this  court  that  where  a  party,  being  a 
citizen  of  this  state,  presented  a  claim  to  the  commissioners  of 
an  insolvent  estate  in  Vermont,  where  the  intestate  resided,  and 
the  administrator,  having  appealed  from  the  commissioners' 
decree  allowing  the  same,  the  case  was  tried  on  its  merits,  and 
judgment  finally  rendered  in  the  supreme  court  of  that  state  in 
favor  of  the  administrator,  that  judgment  constitutes  a  good 
defense  (for  another  administrator  appointed  in  this  state)  to 
the  same  claim  by  the  same  party,  and  an  ancillary  administra- 
tor here  xn&y  plead  such  judgment  in  bar  of  its  allowance.  In 
delivering  the  opinion  of  the  court,  the  learned  chief  justice 
incidentally  remarked:  "Perhaps  had  there  been  no  furthCT 
proceedings  than  the  presentation  of  the  claim  to  the  commia- 
sioner  in  Vermont,  and  its  disallowance  by  him,  those  facts 
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would  not  hxre  oonatitated  a  hea  to  its  allowanoe  lieie;  bat 
even  that  might  well  be  doubted,  and  should  the  question  arise, 
it  will  require  consideration.  The  judgment  of  an  inferior  tri- 
bunal having  jurisdiction  of  the  controyersy,  acquiesced  in  by 
the  losing  parly  eren  n^fativelj,  as  bj  not  claiming  an  appeal, 
review,  or  the  like,  is  in  general  certainly  concluaiye." 

We  have  not  thought  it  neoeesaxj  to  express  any  opinion  upon 
the  question  thus  left  undecided  in  this  case,  because  the  plea 
fails  entirely  to  state  the  facts  necessary  to  bring  the  case  within 
this  decision,  if  the  judgment  of  the  commissioners  were  held  as 
conclusive  as  that  of  the  supreme  court.  It  is  not  to  be  assumed 
that  the  judgment  of  any  tribunal,  even  in  a  case  where  it  luui 
jurisdiction,  is,  of  course,  conclusive.  To  have  that  effect,  they 
must  be  decisions  upon  the  merits:  King  v.  Chase,  15  N.  H.  1 
[41  Am.  Dec.  675].  A  judgment  upon  a  nonsuit,  or  upon  points 
of  pleading,  or  the  course  of  proceeding,  is  conclusive  only  in  that 
case,  and  as  to  that  point:  DemeriU  v.  Lyford,  27  Id.  5^.  The 
doctrine  of  the  case  of  OoodaU  v.  MarshaUy  supra,  goes  no  further 
than  that  if  it  appears  that  the  case  was  tried  upon  the  merits, 
that  is,  as  we  suppose,  upon  points  which  affect  the  validity  of 
the  claim  everywhere,  in  this  jurisdiction  as  well  as  in  the  state 
where  the  trial  occurred,  it  may  be  pleaded  in  bar.  That  is  not 
alleged  to  be  the  case  in  this  instance.  All  that  is  stated  is,  that 
"  said  Asa  Taylor  presented  for  examination  and  allowance  a 
chum  against  the  estate  of  the  said  Abel  Barron  for  the  sum  of 
three  thousand  five  hundred  and  three  dollars,"  averred  to  be 
the  same  claim  as  that  declared  upon  here,  "  which  claim  was 
then  and  there  wholly  disallowed  by  said  commissioners."  It  is 
not  stated  on  what  ground  the  claim  was  disallowed.  It  does 
not  appear  ihat  it  was  tried  or  decided  upon  its  merits,  or  that 
it  was  tried  at  all.  For  aught  that  appears,  the  disallowance 
may  have  been  upon  a  want  of  prosecution  in  the  nature  of  a 
nonsuit,  in  which  case  a  judgment  between  the  same  parties  at 
common  law  would  not  be  conclusive:  HoUon  v.  Oleasan,  26  Id. 
501.  Or  it  might  have  been  upon  some  peculiar  rule  of  the  law 
of  Yermont.  To  make  the  plea  effectual  as  a  bar,  it  must  appear 
that  there  has  been  an  adjudication  sustaining  a  defense  to  the 
claim,  which  is  in  its  nature  ^ually  a  defense  here.  That  is  not 
allied  in  this  plea. 

It  is  objected  specially,  that  two  pleas  puis  darrein  continue 
once  cannot  be  filed,  but  the  point  is  not  insisted  upon  in  argn« 
ment,  and  we  do  not  discover  any  foundation  for  the  position* 

Am.  Dao,  Vdu  IiXIV<*»lf 
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Serazal  pleas  in  bar  of  matters  arising  sinoe  the  eontinnanini 
may  well  be  pleaded  together. 
Judgment  on  demnixer  for  the 
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oat  affirmatlTelj  the  faoti  upon  which  the  power  and  antiiority  of  the  oooit 
pronofmoing  said  judgment  depends.  This  Ib  ao  hy  virtne  of  article  4,  seo- 
tion  1,  of  the  United  States  constitation,  which  requires  that  *'  full  faith  and 
credit "  shall  be  given  to  such  judgments:  Ounn  y.  HcweU^  S2  Am.  Dec.  785. 

JuDOiOBZiTS  or  SiSTBK  Statis,  Validitt  avd  EnacT  07:  See  Fletcher  t. 
Ferral,  35  Am.  Dec.  143;  MeJUUm  ▼.  Lave,  64  Id.  440;  Baadeif  ▼.  Linah,  U 
Id.  494;  MeLure  v.  Beneeni,  40  Id.  437;  Napier  ▼.  Cfidiere^  Id.  613;  Welch  t. 
Sffhee,  44  Id.  689;  Wood  v.  WeUimmm,  Id.  062;  Ewer  ▼.  Cojfm,  48  Id.  587; 
Lov^v,Albee,64tld,eaO;  Phdpev,  Brewer,  67  Id.  K;  BrimderY.Dawtom^ 
89  Id.  430;  DavU  t.  SmUh,  48  Id.  279;  WhUe  v.  TroUer,  53  Id.  112. 

AuTHKNTiOATiON  07  JuDOMBNT  OF  SiSTBB  Stati:  See  SetHe  T.  Alimm,  5S 
Am.  Deo.  393;  Slaughter  ▼.  Cunningham,  60  Id.  463;  MeRae  y.  Stokes,  37  U. 
698;  PeUon  y.  PUUner,  42  Id.  197;  Oag  v,  Lloyd,  46  Id.  499;  Neweomb  ▼. 
Peek,  44  Id.  340;  MeVieker  y.  Beedp,  50  Id.  666;  Napier  y.  Oidiere,  40  U. 
613;  Dovif  y.  Lane,  54  Id.  458;  WOeh  y.  5yi»9,  44  Id.  689.  The  qoea 
tion  of  the  authentication  of  the  reoord  of  a  judgment  is  disenssed  by  Mr. 
Freeman  in  his  work  on  judgments,  at  section  577.  He  therein  says:  "U 
seems  to  be  generally  conceded  that  in  all  cases  where  judgment  cannot^  f  rooi 
the  nature  of  the  court  in  which  it  originated,  be  authenticated  under  the  act  o< 
congress,  its  effect  in  another  state  is  no  greater  than  that  of  a  foreign  jud^ 
ment  to  which  nil  debU  is  a  proper  plea.** 

Thx  nmroiPAL  case  oaju  up  ekfobb  ths  supbuu  ooubt  AaAXN,  aB4 
is  reported  in  35  N.  H.  484.  The  case  was  elaborately  aigoed,  but  the  oooit 
■Bstained  their  former  decision  in  eyery  particular. 


Babnet  V.  Smith. 

[80  New  HAMPaHiXB,  266.] 

Bajtk  Ghiok  18  MnoH  thb  Sams  as  Inland  Bill  or  ExaBASom,  and  is  goff^ 
emed  generally  by  the  law  applicable  to  such  billsi  and  to  promiasotj 
notes. 

Bank  Check  is  not  Patvint  of  FiuB-EriSTiNO  Dbbt  until  Cashkb^ 
without  an  agreement  to  receiye  it  as  such,  any  more  than  a  promissofj 
note  is  a  payment  of  such  a  debt.  And  a  promissory  note  will  not  be  » 
discharge  of  a  pre-existing  debt^  unless  there  be  an  express  agreement  t» 
receiye  it  as  payment. 

AOOIFTANOS  07  CHBOK  OB  BiLL  07  EZOHANOX  MAT,   AT  COKMON  LaW,  NB 

BT  Parol.  The  common-law  rule  preyails  in  New  Hampshire,  and  it 
seems  that  where  a  cashier  pronounces  a  check  "  good"  when  presented 
to  him,  this  amounts  to  an  acceptance. 

Assumpsit  npon  a  pxomissory  note,  to  which  defendant  pleaded 
the  general  issae.    The  matter^  by  agreement  of  both  paities^ 
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was  refened  to  a  referee,  who  reported  sabstantially  as  follows: 
Dean  O.  Horlbatt  was,  prior  to  the  ezecutiou  of  the  note  sued 
on,  arrested  under  the  bastardy  act,  upon  complaint  of  Lydia 
Ann  Jones.  Samuel  L.  Fletcher  was  the  agent  for  complainant, 
her  mother,  and  the  town  of  Claremont,  where  they  resided,  to 
settle  the  complaint  and  discharge  Hurlbutt.  The  complainant 
was  a  minor,  and  had  no  guardian.  Dean  C.  Hurlbutf  s  father, 
Asa  Hurlbutt,  undertook  to  settle  the  matter  with  Fletcher,  and 
they  agreed  that  if  he  would  pay  Fletcher  one  hundred  dollars, 
fifty  dollars  down,  and  a  promissory  note  for  the  remaining  fifty 
dollars.  Dean  0.  Hurlbutt  should  be  discharged.  For  the  pur- 
pose of  raising  the  first  fifty  dollars,  Asa  Hurlbutt  procured 
Fielding  Smith  to  execute  the  note  sued  on  for  fifty-five  dollars, 
payable  to  Asa  Hurlbutt  or  order,  which  he  immediately  indorsed 
over  to  David  Bumside,  who  was  to  pay  him  fifty  dollars  there- 
for.  To  make  his  payment  of  fifty  dollars,  Bumside  gave  to 
Hurlbutt  his  check  for  the  amount  upon  the  Lancaster  bank. 
Bumside,  at  this  time,  had  funds  in  this  bank  to  greater  amount. 
Hurlbutt  carried  the  check  inmiediately  to  the  bank,  and  asked 
0.  A.  Gossit,  the  cashier,  if  it  was  good  for  fifty  dollars,  and  he 
said  that  it  was.  Hurlbutt  then  made  and  signed  the  conditional 
note,  above  mentioned,  in  payment  of  the  remaining  fifty  dollars. 
Fletcher  then  indorsed  upon  the  back  of  the  complaint  against 
Dean  C.  Hurlbutt,  a  discharge  of  him  from  all  liability.  Hurl- 
butt then  turned  to  Oossit,  the  cashier,  all  the  parties  being  in 
the  bank,  and  said:  "  You  may  count  out  the  money;  I  suppose 
it  is  all  right,  but  I  want  to  show  the  papers  to  my  counsel, 
Mr.  Williams."  He  then  consulted  his  counsel,  who  pronounced 
the  discharge  insufiSicient,  and  who  wrote  out  another,  which  ha 
directed  Hurlbutt  to  get  Fletcher  to  sign.  Mr.  Fletcher,  upon 
being  requested  to  sign  this  latter  discharge,  at  first  refused  to- 
do  so.  Upon  this,  Hurlbutt  asked  Cossit  if  he  had  paid  the- 
money  to  Fletcher,  and  he  said  he  had,  as  requested  by  Hurl- 
butt Hurlbutt  answered'  that  he  had  not  directed  him  to  pay 
the  money  to  Fletcher,  but  only  to  count  it  out.  Hurlbutt  still 
had  possession  of  Bumside's  check,  but  Cossit  refused  to  pay 
it,  claiming  that  he  had  already  paid  it.  Fletcher  afterwards- 
signed  this  new  discharge,  at  the  request  of  Hurlbutt  and  his 
coursel.  A  question  then  arising  as  to  the  sufficiency  of  the- 
diflcharge,  upon  the  ground  that  the  complainant  was  a  minor, 
and  incapable  of  appointing  an  attorney,  a  demand  was  then 
made  upon  Fletcher  that  the  parties  be  in  all  respects  restored 
to  the  position  occupied  by  them  prior  to  the  negotiations,  but 
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Aothing  was  done  bj  either  party,  and  Fleteher  retamed  home. 
On  the  same  day  Hurlbntt  told  Bumside  that  hia  check  had  not 
been  paid,  when  the  latter  told  him  that  if  he  would  giye  him 
the  check  he  wotdd  retam  the  note.  Oosait  sent  word  to  Born* 
aide  that  he  had  paid  the  money  on  the  check,  and  not  to  take 
it  back  from  Hurlbutt.  Bumside  retained  the  note,  and  Hurl* 
butt  the  check,  and  a  short  time  before  the  note  came  dua 
Hurlbutt  told  Bumside  that  he  would  soon  get  the  money  on 
his  note.  Afterwards  Hurlbutt  told  him  he  would  not  pay  the 
note.  Thereupon,  in  order  that  an  innocent  man  should  not 
suffer,  Gossit  bought  the  note  from  Bumside,  paying  him  full 
"Value  therefor.  Tlie  latter  then  procured  this  suit  to  be  brought 
in  the  name  of  plaintiff,  who  is  only  a  nominal  party.  The  de- 
fense was  that  there  was  either  a  want  or  a  failureof  consideration. 

E.  A,  and  A.  H,  Bdlows,  for  the  plaintiff. 

Parley f  Stevens,  and  J.  W,  and  O.  C.  Williams,  for  the  defend- 
ant. 

By  Court,  EASTKAir,  J.  In  the  form  in  which  the  report  of 
the  referee  has  been  transferred  to  this  court,  we  must  either  dis- 
miss it  from  our  docket  or  treat  it  as  an  i^greed  case.  Our  first 
inclination  was  to  take  the  former  course,  the  report  appearing 
to  be  in  some  respects  indefinite  and  uncertain,  and  not  in  such 
a  situation  as  could  be  wished  in  order  to  be  properly  passed 
upon  by  the  court.  But  as  counsel  have  argued  and  submitted 
it  to  our  consideration,  we  haTe  endeavored  to  make  a  decision 
upon  it.  In  so  doing,  we  have  treated  the  matters  stated  by  the 
referee  as  proved  facts;  this  being  the  only  way  in  which  we 
could  have  any  basis  upon  which  to  foim  an  opinion.  Indeed, 
the  referee  reports  that  he  finds  the  facts  to  be  as  stated  by  him; 
and  without  deciding  the  case  either  for  the  one  party  or  the 
other,  he  states  the  facts,  leaving  the  law  arising  thereon  to  the 
court.  And  it  was  in  this  view,  as  we  understand  it;  that  the 
case  was  sent  to  this  court  for  determination. 

The  note  had  no  legal  connection  with  the  settlement  of  the 
complaint  between  Fletcher  and  Hurlbutt,  and  therefore  no 
question  arises  as  to  the  legality  of  that  settlement,  or  the  power 
of  Fletcher  to  discharge  the  prosecution.  It  was  agreed  be- 
tween Fletcher  and  Hurlbutt  that  the  complaint  should  be  set^ 
tied,  and  that  all  liability  on  account  of  the  charge  which  it 
contained  should  be  discharged.  In  consideration  of  the  dis- 
charge, Hurlbutt  was  to  pay  Fletcher  fifty  dollars  in  cash,  and 
give  a  conditional  note  for  fifty  more. 
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To  enftble  Hmibott  to  naae  the  fifty  doUan,  8xmQi»  the  de- 
fendant, gftTe  him  his  nole  for  fifly^fiTe  doUan,  payable  to 
Hnrlbatt  or  order,  on  time,  with  intereet.  "What  the  consid- 
eration was,  if  any,  ttiat  passed  between  Hnilbatt  and  Smith 
doee  not  appear,  nor  does  the  report  disdose  any  contract  be- 
tween them.  It  was,  however,  a  negotiable  promissory  note, 
payable  on  time,  and  in  tibe  handeof  a  bona  fide  holder  for  con- 
sideiation  woold  be  good  as  an  accommodation  note  merely. 
Hnrlbatt  held  the  note,  and  Smith  made  no  olqeotions  to  its 
being  passed  to  Bnmside,  or  to  any  one  else.  Nor  do  we  find 
Bmittt  objecting  at  any  time  to  anything  that  was  done  with  the 
note,  or  giving  notice  to  any  one  that  it  was  without  consider- 
ation. And  the  report  shows  that  this  defense  is  made  more  for 
the  benefit  of  Hnrlbatt  than  of  Smith. 

The  note,  being  in  the  hands  of  Hmibutt,  was-sold  and  nego- 
tiated to  Bnmside  for  a  valnable  consideration.  Bnmside  was 
in  no  way  connected  with  the  agreements  and  transactions  be- 
tween Hnrlbatt  and  Fletcher,  and  was  a  bona  fide  pnrchaser  of 
the  note.  He  contracted  to  give  fifty  dollars  for  it,  bnt  instead 
of  paying  the  money,  handed  to  Hnrlbatt  his  check  for  that 
smonnt  on  the  Lancaster  bank,  where  he  had  fands,  and  the 
check  was  paid. 

n  the  cheek  had  not  been  paid,  we  are  not  prepared  to  say 
that  the  plaintiff  oonid  recorer.  It  does  not  appear  that  Hnrl- 
butt  agreed  to  take  the  oheck  in  jmyment  for  the  note;  and  in 
the  absence  of  soch  an  agreement,  the  chec^  would  not  be  pay- 
ment unless  Hulbatt,  by  holding  it  or  by  his  laches  in  not 
presenting  it,  should  become  chargeable  with  treating  it  as  pay- 
ment. A  bank  check  is  substantially  the  same  as  an  inland'bill 
of  exchange;  and,  in  general,  is  goremed  by  the  law  applicable 
to  bills  of  exchange  and  promissory  notes.  XTntxl  cashed,  it  is 
not  payment  of  a  pre-existing  debt  any  more  than  a  promissory 
note  is  payment  of  sneh  a  debt,  without  an  agreement  to  receive 
it  S8  soch.  And  a  negotiable  promissory  note  will  not  be  a  dis- 
charge of  a  pre-existing  debt  unless  there  be  an  express  agree- 
ment to  receive  it  as  payment:  Jaffrey  v.  Cornish,  10  N.  H.  505; 
amiJth  T.  JmwB,  20  Wend.  172  [82  Am.  Dec.  527];  Mwrrtxy  v. 
Judah,  6  Conn.  494;  Glefm  v.  SbbU,  1  Blackf.  104;  Woods  v. 
Schrceder,  4  Har.  A  J.  276;  People  v.  Howell,  4  Johns.  296;  Peo^ 
pLe  V.  Bak^r^  20  Wend.  602;  Cromwell  v.  Lovett,  1  Hall,  56;  Boar 
V.  CliUe,  15  Johns.  224;  Oallagher  v.  Rcheris,  2  Wash.  0.  C.  191; 
Wnghi  T.  Fint  Crockery  Wore  Co. ,  1  N.  H.  281  [8  Am.  Dec.  68]; 
KJkUM  ▼.  Btmp&r,  2  Id.  827;  T^ibey  v.  Betrber,  5  Johns.  71  [4  Am. 
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Dec.  326];  Eiighea  t.  Wheder,  8  Oow.  77;  Oamidge  t.  AOenby,  6 
Bam.  &  OreBs.  878;  OlarkY.  Mundal,  1  Sftlk.  134;  KearOahey^ 
Morgan^  5  T.  B.  518;  Loohmere  t.  JSiiuyMnSy  2  Bsp.  169;  Pucfc- 
ford  Y.  MaxweU,  6  T.  B.  62;  Ward  t.  J^mvn^,  Ld.  Baym.  928. 

Neither  would  fhe  preaentment  and  aoceptance  of  the  check  at 
the  bank  amount  to  payment,  nor  be  a  value  received  for  the 
note.  The  check,  being  in  the  hands  of  Horlbutt,  and  payable 
to  him,  was  presented  to  the  cashier,  who  pronounced  it  '*  good.** 
This  was  competent  evidence  of  an  acceptance,  if  not  indeed  an 
acceptance  itself,  by  the  bank,  which  would  bind  them  to  pay 
the  amount.  At  common  law,  an  acceptance  of  a  check  or  bill 
of  exchange  may  be  by  parol:  Clark  v.  Cock,  4  East,  72;  Luniley 
V.  Palmer,  2  Stra.  1000;  Julian  v.  Shdbrooke,  2  Wils.  9;  Powell 
V.  Mounier,  1  Atk.  613;  Sproat  Y.IfaUkews,  1 T.  B.  182;  PiUanar. 
Merop,  8  Burr.  1662;  Leonard  v.  MMon,  1  Wend.  622;  WUeon 
V.  Clement,  3  Mass.  1;  WiUiams  v.  W%nen8, 2  Oreen,  389;  McEver9 
V.  Mason,  10  Johns.  207;  Ontario  Bankr.  Worthinffton,  12  Wend. 
693;  Bank  of  Michigan  v.  Ely,  17  Id.  608;  Ward  v.  Alden,  2 
Met.  58  [86  Am.  Dec.  887]. 

By  the  act  of  1  &  2  Oteo.  TV.,  c.  78,  it  was  provided  that 
from  and  after  the  first  day  of  August,  1821,  no  acoeptanoa 
of  any  inhuid  bill  of  exchange  shall  be  sufficient  to  chaige  any 
person,  unless  such  acceptance  be  in  writing  on  such  bill. 
And  a  similar  provision  has  been  incoxporated  into  the  revised 
statutes  of  New  York.  We  have  no  statute  of  the  kind  in  this 
state,  and  with  us  the  rule  remains  as  at  common  law;  a  valid 
acceptance  of  an  order,  check,  or  bill  of  exchange  may  be  bj 
parol:  Sdson  v.  Ikdler,  22  N.  H.  188. 

Whether  the  statement  of  the  cashier,  when  HurlbuH  pre- 
sented the  check  to  him,  that  it  was  **  good,"  viras  in  law  an  ac- 
ceptance of  the  check,  is  perhaps  matter  of  some  doubt.  In 
general,  as  no  formal  act  is  required  to  constitute  a  simple  con- 
tract, and  any  mode  which  demonstrates  an  intention  to  become 
bound  by  it  will  have  an  obligatory  force  upon  the  contracting 
party,  so  any  act  of  a  drawee  oi' acceptor  which  evinces  a  con- 
sent to  comply  with  the  request  of  the  drawer  will  constitute 
an  acceptance.  Thus,  where  the  acceptance  is  in  writing,  the 
words  "  accepted,'' "  seen," '*  presented,"  written  on  the  bill, 
or  on  any  other  paper  relating  to  the  transaction,  will  amount 
to  an  acceptance:  Ch.  Bills,  174;  Spear  v.  PraU,  2  Hill  (N.  Y.), 
682  [88  Am.  Dec.  600]. 

In  Edwn  v.  IhiUer,  22  N.  H.  187,  it  is  said,  that  whethef 
there  has  been  an  acceptance  or  not  is  a  question  of  law  upon 
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Ike  facte  fomid;  and  Sproat  ▼.  MatOiews^  1  T.  B.  182,  is  cited  as 
mBtaining  the  poaitioii.  Ifr.  Chitfy  lays  down  the  same  gen- 
md  proposition^  and  cites  the  same  authority:  Ch.  Bills,  171. 
This  role  was  subetantiaUy  acted  npon in  Ed»on  ▼.  ^dier^tvpra^ 
where  it  was  held  thatapromise  ''to  settle"  was  equiyalent  to  a 
promise  "  to  pay/'  and  amounted  to  an  acceptance  of  the  order. 

In  Clark  ▼.  Cook,  4  East,  1%  Lawrence,  J.,  in  giTing  a  con- 
■traotion  to  the  language  of  a  letter  written  by  the  drawee  to 
the  drawer  of  a  bill,  says:  ''The  only  question,  then,  is 
whether  a  letter,  in  which  he  assures  him  that  the  bills  will 
meet  with  due  honor  from  him,  the  drawee,  is  not  an  engage- 
ment to  pay  the  bills  when  due,  of  which  there  can  be  no 
doubt." 

And  in  FranHin  ▼.  ifiirofc,  6  N.  H.  864  [26  Am.  Dec.  462], 
where  the  action  was  upon  a  pronussoiy  note  of  the  following 
tenor:  "  Gk)od  to  Bobert  Cochrane  or  order,  for  thirty  dollars, 
borrowed  money,"  the  court  say  that  "  good  to  B.  0.  or  order 
is  equivalent  to  a  promise  to  pay  B.  C.  or  order."  And  the 
instmment  was  held  to  be  a  promissory  note:  See  also  Morris 
y.  Lee,  1  Ld.  Baym.  1896. 

Upon  the  doctrine  of  these  authorities,  it  would  seem  that 
the  presentment  of  this  check  to  the  cashier  of  the  bank,  and 
his  statement  that  it  was  "  good,"  would  amount  in  law  to  an 
aeoeptance. 

But  notwithstanding  this  transaction  might  amount  to  an 
acceptance,  and  might  in  law  bind  the  bank  to  pay  the  check, 
yet  the  acceptance  would  not  be  payment;  and  unless  the  money 
were  paid,  Hurlbutt  would  not  have  received  a  consideration  for 
the  note,  and  the  note  would  not  have  legally  passed  to  Bum- 
side. 

But,  as  we  view  it,  the  check  was  paid.  The  discharge  which 
had  been  agreed  upon  between  Fletcher  and  Hurlbutt,  and 
which  was  to  form  the  consideration  of  the  conditional  note 
and  money,  was  written  and  signed  in  the  bank;  and  simulta- 
neously Hurlbutt  told  Cossit,  the  cashier,  to  count  out  the 
money.  This  he  did,  and  handed  it  to  Fletcher,  who  bad 
signed  the  discharge  and  delivered  up  the  papers  to  Hurlbutt; 
and  who  afterwards  signed  another  discharge,  more  formal,  if 
not  more  binding.  Cossit  had  no  interest  in  the  matter.  As 
cashier  of  the  bank,  he  would  have  preferred  to  have  retained 
the  money,  and  certainly  would  not  have  paid  it  over  to  Fletchei 
iMid  he  not  distinctly  understood  Hurlbutt  so  to  direct. 

The  check,  then,  was  paid;  paid  by  Hurlbutt's  direction,  and 
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Bumside  beoame  iber^b j  the  bona^fide  owBor  and  bolder  of  the 
note,  for  a  good  and  valuable  ooasideration. 

The  statement  of  Hnrlbutt  that  when  he  told  Oosaii  to  eomit 
out  the  money  he  did  not  direct  him  to  pay  it  to  Fletoher»  boA 
only  to  oount  it  out,  appears  to  us  to  be  a  mere  af  tar-thooght, 
made  when  he  found  that  the  discharge  which  bad  been  signed 
was  not  satisfactory  to  his  counsel,  and  when  he  was  ui^ging  him 
to  sign  the  new  dischazge.  The  signing  of  the  second  dischazge 
after  this,  at  Hurlbutt's  request,  could  amount  to  nothing  else 
than  a  ratification  of  the  payment  of  the  money  to  Fletcher, 
even  if  there  was  any  ambiguity  in  the  direction  given  to  Cossit. 

Hurlbutt's  conversation  yritix  Bumaide,  in  November,  about 
the  time  the  note  fell  due,  when  he  said  it  would  be  paid,  shows 
how  he  regarded  the  whole  transaction  aii&e  months  had  inter- 
vened. 

The  note  having  become  the  property  of  Bumside,  for  value, 
he  could  sell  and  transfer  it  to  whomsoever  he  pleased.  Cossit 
took  it  with  notice,  and  the  defense  against  him,  or  his  indorsee, 
who  is  a  nominal  party,  would  be  good  if  it  were  available 
against  Bumside;  but  not  being  available  against  him,  it  is  not 
against  the  plaintiff.  He  stands  in  no  worse  a  position  than 
Bumside. 

The  fact  that  payment  of  the  note  was  refused,  and  thai 
Burnside  urged  Cossit  to  take  it,  could  not  change  the  liabil- 
ity of  the  defendant.  Cossit  purchased  the  note  as  an  individ- 
ual, and  paid  the  full  amount  due  thereon;  and  we  aU  think 
that  there  should  be  judgment  for  the  phuntiff. 


Chxoks  abb  Govzbnbd  nr  Sjcvbrajl  PAaxicnLABS  bt  Rulk  Appuoa- 
BUB  to  inland  bills  of  ezohange  pajrable  on  demand,  or  at  a  specified  time 
after  sight:  Stnith  v.  Janea,  32  Am.  Deo.  627;  Barbour  v.  Bayon,  52  Id.  693; 
OmgerY,  Armatrong,  2  Id.  126:  Sumpkriet  v.  BiekneU,  13  Id.  268. 

Gbboks  as  Patmebt:  Crodser  v.  Craiiu,  34  Am.  Deo.  228,  and  note;  7V^ 
hr  y.  Wilson,  45  Id.  180;  Bangor  v.  Warrti^  56  Id.  657. 

PROMIHSOST  Notes  as  Payment. — Giviitg  negotiable  not9  for  simple  oon* 
tract  debt  is  prima  fade  evidenoe  of  payment:  Shumway  v.  Beod,  66  Am. 
Dec  679;  MeOtdge  v.  Bo8km  Iron  Co,,  51  Id.  59;  Laaea  v.  LoobU^  36  Id.  352; 
Perrin  v.  Keene,  Id.  759;  Butts  ▼.  Deane,  35  Id.  389.  The  presumption  of 
payment  from  giving  note  for  a  pre-eristing  debt  does  not  discharge  the  debt 
wiless  it  is  specially  agreed  that  the  note  is  taken  in  payment:  MeBedge  t. 
Boston  Iron  Co,,  51  Id.  59;  Shumway  v.  Beed,  56  Id.  679.  It  is  not  pay- 
ment unless  agreed  by  the  parties  to  be  so:  Estate  qfDaivis,  34  Id.  574;  Z/or- 
rabee  v.  Talboti,  46  Id.  637;  and  taking  note  for  goods  sold  and  delivered  does 
not  extinguish  the  original  cause  of  action:  Wyman  v.  Bae,  37  Id.  70;  and  a 
note  taken  in  payment  of  rent  does  not  discharge  the  debt^  but  operates  t» 
suspend  the  landlord's  right  of  distress  during  the  time  allowed  for  the  pay- 
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nent  of  tba  note:  Judg§  adt.  .^Mi^  42  Id.  380;  aad  the  MCtptaiiM  of  •  nota 
Iq^  the  seller  ol  goods  wjQl  not  prevent  him  from  retaining  them  nntil  pay- 
ment where  the  buyer  is  insolrent:  Arnold  ▼.  Delano,  SO  Id.  754.  The  rem- 
edy on  a  debt  for  which  a  note  has  been  taken  is  suspended  until  the  maturity 
of  the  note:  Mudd  v.  Harper^  54  Id.  644.  But  see  the  cases  of  NewaU  y, 
Hus9ey,  36  Id.  717;  Stafford  v.  Baeon,  37  Id.  366;  Cottar  v.  Damts,  46  Id. 
811. 

Pabol  AooxpTAKGE  OF  BiLL  IS  suflloient  to  bind  the  acceptor,  but  the 
words  from  which  such  acceptance  is  to  be  inferred  must  be  nnequiyocal: 
WaOber  ▼.  lAdt,  44  Id.  252;  WdU  ▼.  Brtghant,  62  Id«  750;  fldier  v.  BechoUk, 
46  Id.  174,  and  notea.  Monw,  in  his  work  on  banks  and  banking,  2d  ed.,  316, 
jiscnssee  the  question  of  the  aooeptanoe  of  a  eheck  by  parol,  citing  the  prin- 
cipal case. 

Thi  FBinoiPAL  (uax  is  oitkd  in  Pierce  ▼  KUtredgtt  115  liass.  374^  where 
the  court  say:  **It  is  fully  settled  by  a  long  coarse  of  deeisions  that,  except 
where  otherwise  prorided  by  statute,  an  oral  acceptance  of  a  bill  of  exchange 
will  bind  the  acceptor."  It  is  also  cited  in  Merehanit^  Banh  t.  State  Bank, 
10  WalL  604-649,  where  the  court  held  that  checks  may  be  accepted,  although 
acceptance  is  not  usnaL  Also  that  by  the  law  merchant  of  this  couotry  the 
of  the  bank  that  a  check  is  good  is  eqniTalent  to  aooeptanoe. 


Kehiston  t;.  Lettlel 
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XncnrnoH  Whioh  Ricitss  Judqmbvt  against  A.,  AfiMimsimATOB  of 
IBsxATX  OF  B.,  AVD  DiiUKCTS  Officek  to  levy  it  upon  "the  goods  of  the 
said  debtor,"  runs  against  A.  in  his  individual  capacity,  and  may  be 
propeily  levied  upon  his  own  goods.  If  the  execution  was  against  him 
in  his  representative  capacity,  it  should  have  provided  that  it  be  levied 
upon  the  goods,  etc.,  of  the  deceased  iu  his  hands. 

JusromuTiov  uvdbr  Pbocxss.~-A  sheriff  has  nothing  to  do  with  the  pro- 
prie^  of  the  process  under  which  he  acts,  provided  the  court  had  juris- 
diction, aad  the  process  is  regular  upon  its  face^ 

Whseb  Admdostratob  nr  hxs  Complaint  Alleges  his  Causb  of  Acnoir 
TO  BATS  Aribbn  Ama  DxATH  of  his  intestate^  and  where  he  might  have 
sued  in  his  own  right  without  describing  himself  as  administrator,  judg- 
ment may  well  be  enteied  against  him  de  boni$  proprUs,  the  allegation 
that  he  was  administrator  being  detcrvptio  ptrwna, 

OmOKB  MAT  JUSTIFT  UNDXK  FbOOKSB,  IbBEOULAB  BUT  NOT  VoiD,  Until  the 

same  is  set  aside;  even  a  party  to  the  snit  may  do  this. 

DsvBNDAiiT  in  this  case  waa  a  depuly  sheriff,  aad  an  ezeontion 
was  placed  in  his  hands  'vduch  he  levied  npon  ceTtain  cattle  of 
plaintiff  £eniston.  The  execution  recited  a  jud^^ent ''  against 
Benjamin  C.  Keniston»  ♦  ♦  «  administrator  of  the  estate  of 
James  M.  Enowlton.''  The  precept  of  the  same  was:  "  We  oom« 
nand  you,  therefore,  tiiat  of  the  goods,  chattels,  or  lands  of  the 
debtor  in  yonr  precinet,  yon  cause  to  be  leyied  and  paid 
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to  the  said  creditor  the  aforesaid  Bums/*  eto.  The  qnostton  in 
the  case  was  whether  defendant  could  justify  his  acts  under  this 
execution. 


BvMerfiM  and  Handin^  for  the 
Nn  B.  Bryant^  for  the  defendant. 

By  Court,  Bsll,  J.  The  defendant,  a  deputy  sherifF,  took 
certain  chattels,  property  of  the  plaintiff,  upon  an  execution  in 
faTor  of  Knowlton  against  him,  and  sold  them,  and  applied  the 
proceeds  in  discharge  of  the  execution.  The  plaintiff  brings 
against  the  officer  an  action  of  trespass,  and  the  question  is,  if 
the  latter  can  justify  himself  under  this  execution. 

And  first,  it  is  said  in  behalf  of  the  plaintiff  that  the  judgment 
recited  in  the  execution,  being  ''against  Benjamin  0.  Keniston, 
of,  etc.,  administrator  of  the  estate  of  James  M.  Knowlton,  late 
of,  etc.,  deceased,''  is  a  judgment  against  the  plaintiff  in  his 
capacity  of  administrator,  and  the  precept  to  cause  the  sum  re- 
covered "  to  be  levied  of  the  goods,  chattels,  or  lands  of  the 
said  debtor,"  is  limited  to  the  goods,  chattels,  or  lands  of  the 
debtor,  as  administrator  of  Knowlton.  If  this  view  is  correct, 
then  it  is  dear  that  the  officer  cannot  justify  a  levy  upon  the  pri- 
vate estate  of  the  administrator,  because  his  precept  gave  him  no 
authority  to  levy  upon  anything  but  the  estate  of  the  intestate. 

At  common  law,  the  judgment  de  bonis  testatoris  is  rendered 
''  that  the  said  John  recover  against  the  said  Jane,  executrix  as 

aforesaid,  pounds,  etc.,  to  be  levied  of   the  goods  and 

chattels  which  were  of  the  said  J.  D.,  deceased,  at  the  time  of 
his  death,  in  the  hands  of  said  Jane  to  be  administered:"  5 
Went.  PI.  414;  Imp.  P.  C.  P.  483;  4  LilL  Ent.  475,  478,  504; 
10  Went.  Pi.  458;  Piper  v.  Goodvnn,  23  Me.  255;  Aibins  v. 
Sawyer,  1  Pick.  853  [11  Am.  Dec.  188];  MerriU  v.  Seanum,  6 
N.  Y.  170. 

A  similar  form  of  entry  is  used  in  case  of  a  judgment  against 
an  heir:  2  Lill.  Ent.  504. 

And  a  like  form  was  adopted  in  the  case  of  a  judgment  to  be 
levied  upon  property  attached,  where  a  subsequent  bankruptcy 
had  been  pleaded:  KiUridge  v.  Warren,  14  N.  H.  509. 

By  the  case  of  PiMury  v.  Hubbard,  10  N.  H.  224,  it  appears 
that  such  has  been  the  practice  in  this  state,  and  though  a  loose 
and  negligent  practice  had  sprung  up  in  one  or  two  counties,  of 
rendering  the  judgment  against  the  executor  or  administrator 
generally,  yet  the  learned  chief  justice  declares  the  practice  to 
be  unfounded  and  without  authority. 
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The  writ  of  ezeoation  should  xedie  the  jndgment  as  ''  to  be 
levied  of  the  goods,  eto.,  of  the  deoeaeed/'  and  the  pieoqpt 
shonld  be  to  levy  on  the  goods,  etc.,  of  the  deeeaaed;  2  Lill. 
Ent  584,  586;  10  Went.  PL  821,  322. 

Though  a  plaintiff  is  described  as  ezeootor  or  administrator, 
yet  if  it  is  not  alleged  that  the  promises  were  made  in  the  life- 
time of  the  testator,  or  were  made  to  him,  or  were  made  to  the 
plaintiff  as  administrator,  the  action  will  be  regarded  as  brought 
in  his  individual,  and  not  in  a  repreeentatiye,  character:  Warden 
▼.  WarthingUm,  2  Barb.  868;  HenOudl  ▼.  Boberis,  5  East,  160; 
Ckriniopher  v.  Storhhalm,  6  Wend.  86;  1  Oh.  PI.  161. 

In  MerriU  t.  Seaman^  6  N.  Y.  168,  the  declaration  commences: 
0.  M.,  executor,  etc.,  of  J.  S.,  deceased,  complains,  etc.,  with* 
oat  any  other  indication  that  the  suit  was  brought  by  him  in  a 
representatiTe  character,  and  judgment  was  rendezed  against 
the  plaintiff  upon  a  set-off,  *'  to  be  leried  of  the  goods  of  the 
testator,  in  his  hands  to  be  administered;  **  and  it  was  held  that 
this  mode  of  describing  the  plaintiff  as  executor  was  to  be  re- 
garded as  merely  a  deacriptio  persaruB,  in  no  respect  changing 
the  rights  of  the  parties,  and  that  the  action  being  brought  in 
the  plaintiff's  individual  character,  a  judgment  against  him  in 
a  representative  character  was  erroneous. 

We  therefore  regard  this  execution  as  running  against  the 
plaintiff  in  his  individual  character,  and  his  own  goods  and 
estate  were  liable  to  be  levied  upon  under  it. 

The  principle  is  settled  that  a  sheriff  has  nothing  to  do  with 
the  propriety  of  the  process  under  which  he  acts,  provided  the 
court  has  jurisdiction  and  the  process  is  regular  upon  its  &oe: 
State  V.  Weed,  21  N.  H.  262  [58  Am.  Dec.  188]. 

The  jurisdiction  of  the  court  of  common  pleas  to  issue  an 
execution  for  costs  is  not  denied.  But  it  is  contended  that  an 
execution  for  costs  against  an  administrator  should  run,  not 
against  the  goods  of  the  administrator  himself,  but  against  the 
goods  of  the  deceased,  in  his  hands  to  be  administered.  If  this 
is  a  proposition  universally  true  and  without  any  exception,  it 
might  furnish  ground  for  an  argument  that  the  execution  must 
have  been  issued,  in  this  case,  either  erroneously  or  irregularly. 
If  otherwise,  if  there  is  any  case  in  which  ao  execution  may 
properly  issue  against  the  proper  goods  of  an  administrator, 
then  the  execution  here  is  well  enough,  so  far  as  the  officer  is 
concerned.  He  is  not  bound  to  look  beyond  the  face  of  the 
execution,  and  if  there  is  nothing  there  which  shows  it  to  have 
improperly,  he  is  not  bound  to  inquire  further. 
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The  0M6  of  PiUbury  y.  SuSbard,  10  N.  H.  224,  is  a  direct 
MtUioritj  that  where  the  oaose  of  action  is  alleged  to  haTe  arisea 
after  the  death  of  the  testator  or  intestate,  and  the  eseootor  or 
administrator  might  sue  in  his  own  right  withoat  deeoribin^ 
himself  as  sueh,  judgment  may  well  be  entered  against  him  de 
bonia  proprUs,  the  allegation  ttiat  he  was  ezeoator  or  adminis- 
trator bemg  considered  in  such  case  as  a  descripiio  perwruB. 

So  that  upon  the  face  of  the  execution  there  was  nothing  that 
indicated  any  error  or  irregularity. 

If  the  process  here  did  issue  either  erroneously  or  irregularly, 
the  court  having  jurisdiction,  it  is  not  void,  but  is  at  most  void- 
able. If  erroneous,  a  party  eyen  may  justify  under  it,  whatever 
was  done  by  virtue  of  it  while  it  was  in  force;  and  if  irregular, 
it  is  a  justification  for  the  party  ^  set  aside.  Much  more  must 
it  be  so  in  the  case  of  an  officer:  See  Blandutrd  v.  Ooss,  2  N.  H. 
491,  where  this  subject  is  aUy  discussed  by  Bichardson,  0.  J. 

Judgment  for  the  defendant. 

ExBODTXON  upoir  JuDGMBNT  ACMJNST  Adxinisibatobs  in  their  representft- 
thre  capacity  should  be  levied  upon  the  goods  of  the  intestate  in  their  hands: 
Pander  v.  ModtUy^  48  Am.  Dec,  104. 

Offioeb  Is  Fullt  Pbotectid  in  Lbvtino  Ezboution  which  is  ▼oidable 
on]y,  but  not  void:  Cogbum  ▼.  Spenott  60  Am.  Dec.  140;  Bybm  v.  AMy^  4^ 
Id.  47;  Colamin  v.  MeAnuUy,  57  Id.  280;  WaUaoe  y.  HoUp,  68  Id.  518;  Chur^ 
M^  V.  T€{ft$,  Id.  777;  McDonald  y.  Wilkie,  54  Id.  423;  Dunlap  y.  Hunting^ 
43  Id.  763;  Sprague  v.  Birchard,  60  Id.  303;  Teager  v.  Carpenter,  31  Id. 
666;  State  y.  Weed,  53  Id.  188,  and  the  notes  to  these  oases;  Freeman  on  Ex- 
ecutions, sea  101. 

The  pbinoipal  cask  is  oitbd  in  JUauUon  y.  Wendettt  37  N.  H.  406,  to  thm 
point  that  where  a  cause  of  action  is  alleged  to  have  accmed  after  the  deoeaaa 
of  the  testator,  and  the  execntor  might  sue  in  his  own  right»  judgment  may 
be  entered  against  him  de  bonis  propriia.  It  is  also  cited  in  FoUom  y.  Bhia^ 
dell,  38  Id.  100,  where  the  court  decide  that  where  judgment  for  oosts  is  ren- 
dered upon  a  nonsuit  in  an  action  brought  by  an  administrator  for  a  cause  of 
action  which  aoomed  to  his  intestate,  aiid  is  so  alleged,  the  judgment  is  prop* 
erly  entered  in  the  first  instance  agMiuit  the  goods  and  estate  of  the  intestate 
In  the  hands  of  the  administrator. 


Ne(W  TTAMPflHTRE   GeNTBAL   RaILBOAD  V.  JOEDSSQON. 

[80  Nxw  HAiCFSBiBa,  880.] 

It  is  Compxtxnt  EyiDXKOE  to  Show  Dkfbndaht  to  bi  Stockholdke  iw 
COBPORATION;  that  he  had  subscribed  for  some  shares  therein;  that  hie 
name  was  entered  upon  the  records  of  the  corporation;  that  he  had  stated 
that  he  had  taken  such  shares;  and  that  the  corporation  ti^eaenwr  had 
ofiered  him  his  certificate  therefor. 
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Unuxe  Pbotisiov  ur  Cobpobatior  CHABrm  Pbotidino  that  v  Awr 
SuxscBiBKE  SHALL  KsoLBCT  TO  Pat  HIS  AssBBSMZNTS  the  diraoton 
may  order  the  treasurer  to  sell  his  shares  at  public  aoction,  where  the 
party  makes  an  express  promise  to  pay  the  assessments,  he  is  answerable 
to  the  oorporation  upon  snch  promise  for  all  legal  assessments*  and  may 
be  compelled  to  its  performance  by  action  at  law  before  resorting  to  a 
sale  of  the  shares.  If,  however,  he  only  agrees  to  take  a  specified  nnm- 
ber  of  shares,  without  promising  expressly  to  pay  assessments,  then  re- 
sort must  first  be  had  to  a  ssle  of  the  shares  to  pay  the  assessmenti 
before  an  action  at  law  can  be  maintained. 

Ko  Valid  Assessbant  can  bx  Lbvibd  trpoN  Shakes  or  Cobporatioh 
whose  charter  fixes  the  number  of  shares  into  which  its  capital  stock 
shall  be  divided,  and  provides  that  the  directors  of  the  oorporation  may 
levy  only  equal  assessments  from  time  to  time  "  on  all  the  shares  in  said 
corporation,"  unless  at  the  time  the  assessment  was  levied  all  the  shares 
of  the  capital  stock  have  been  subscribed  for.  But  a  stock  subscriber 
may  waive  this  right,  or  agree  to  the  contrary. 

SVOCK  SUBSCRISXRS    IN    COBPO&ATION    MAT  BI    EsTOPPXD    BT  THXIB    AOTl 

VBOH  Sating  that  a  corpontion  has  not  been  legally  established,  or 
assessments  duly  made. 

AcnoK  against  defendant  to  reooTer  the  amount  of  four  assess- 
ments upon  stock  which  it  was  alleged  he  had  subscribed  for  in 
the  New  Hampshire  Central  Bailroad.  Defendant  pleaded  the 
general  issue.  The  declaration  charged  that  in  consideration 
that  the  corporation  permitted  Johnson  to  become  a  member  of 
said  corporation,  and  issued  to  him  five  shares  of  the  capital 
stock  thereof,  of  the  value  of  one  hundred  dollars  each,  John- 
son promised  to  pay  such  assessments  on  such  shares,  not  ex- 
ceeding one  hundred  dollars  on  each,  as  should  be  ordered  by 
ihe  directors  from  time  to  time;  that  in  November,  1848,  the 
directors  ordered  an  assessment  on  all  the  shares  of  the  corpo- 
ration, and  that  defendant's  share  of  such  assessment  was  twenty- 
five  dollars;  that  he  was  notified  of  such  assessment,  but  re- 
fused, and  has  ever  since  refused,  to  pay  the  same.  At  the 
trial,  plaintiff  offered  in  evidence  a  stock  subscription  book,  in 
which  was  the  following:  "We,  the  undersigned,  severally 
agree  to  take  the  niuuber  of  shares  afiSzed  to  our  names  in  the 
New  Hampshire  Central  Bailroad  Company,  and  to  pay  the 
assessments  upon  the  shares  as  they  shtdl  be  called  for  by  the 
directors  of  said  company;  the  shares  to  be  one  hundred  dollars 
each — ^provided  the  road  go  through  East  Weare. 

Edmund  Johnson,  Bast  Weare,  6." 

The  names  of  other  signers  followed  in  order.  The  above  agree- 
ment was  written  by  David  Cross,  one  of  the  directors  of  the 
eompany,  but  the  words  **  provided  the  road  go  through  East 
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Weare  "  were  added  after  most  of  the  signatures  had  been  pro- 
onied.  Defendant  took  the  book  from  Gross,  signed  his  own 
name  for  five  shares,  and  procured  tweniy-two  others  to  sign. 
The  clerk  of  the  corporation,  in  the  winter  of  1849,  called  upon 
the  defendant,  and  took  a  list  of  the  suliscribers,  and  the  num- 
ber of  their  shares,  from  the  entries  in  the  book,  but  defendant 
refused  to  allow  him  to  cany  away  the  book.  Before  this  time, 
and  before  the  assessments  were  levied,  one  of  the  directors 
gave  the  clerk  a  list  of  names  of  subscribers,  defendant's  among 
the  number,  and  he  entered  them  upon  the  books  of  the  cor- 
poration as  a  stockholder  for  five  shares.  One  Wingate,  a  wit- 
ness, testified  that  he  applied  to  defendant  for  the  subscription 
book,  but  that  he  refused  to  give  it  to  him,  sending  him  instead 
a  note  which  said:  "  The  amount  I  have  on  my  book,  which  may 
be  relied  on,  $6,600.  Edmund  Johnson.  Weare,  October  80th.'* 
In  October,  1848,  before  the  assessments  were  levied,  defendant 
was  present  at  a  meeting  of  the  stockholders,  at  which  it  was 
voted  to  go  on  with  the  construction  of  the  road.  It  does  not 
appear  that  defendant  took  any  part  in  the  proceedings  at  this 
meeting.  Another  witness  of  pkantiff  testified  that  the  charter 
fixed  the  number  of  shares  of  tlie  corporation  at  twenty  thou- 
sand; three  thousand  and  eighiy-two  have  been  subscribed  for, 
and  two  thousand  two  hundred  have  been  paid  in  full.  After 
plaintiff's  case  was  all  in,  defendant  moved  for  a  nonsuit,  upon 
various  grounds,  some  of  which  were  as  follows:  1.  That  the 
capital  stock  had  not  been  all  subscribed;  8.  That  the  dedara- 
tion  asserts  an  absolute  subscription,  while  the  book  shows 
only  a  conditional  one;  7.  That  his  stock  has  not  been  sold. 
A  verdict  was  taken  for  plaintiff  by  consent,  subject  to  any  di»- 
position  of  the  case  this  court  might  see  fit  to  make. 

Marriaon,  FUch,  and  Stanley,  for  the  defendant. 

Baker  and  Peabody,  and  Clark,  for  the  plaintiffii. 

By  Oourt,  Eastman,  J.  According  to  the  views  which  the 
court  have  taken  of  this  case,  it  is  not  necessary  to  go  fully  into 
all  of  the  exceptions  which  were  raised  upon  the  trial,  and  wa 
shall  allude  to  several  of  them  but  briefly. 

It  is  objected  that  the  declaration  sets  up  an  absolute  sub- 
scription, while  the  book  imports  only  a  conditional  one,  the 
condition  being,  '*  provided  the  road  goes  through  East  Wears.  ** 

The  case  finds  that  the  defendant's  name  was  upon  the  book 
before  this  provision  was  added,  and  that  the  addition  was  made 
at  his  suggestion.    He  first  subsoribed  for  the  shares  without 
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the  proviso,  and  that  appears  to  liave  been  added  without  the 
assent  of  the  plaintiffs.  Had  the  book  been  in  the  possession 
of  the  plaintiffs,  and  so  continued,  before  the  proviso  was  added, 
the  addition  could  not  probably  have  been  made  without  their 
consent.  It  is  clear  that  it  could  not,  after  they  had  agreed  to 
take  the  defendant  as  a  stockholder.  But  if  it  was  affixed  before 
the  defendant  surrendered  the  book,  and  while  it  was  legally 
within  his  control,  it  might  be  said  that  he  never  fully  agreed 
to  take  the  shares  except  upon  the  condition  stated. 

Were  this  a  matter  material  to  the  case,  and  did  we  consider 
the  variance  established,  the  declaration  could  be  amended  upon 
terms  so  as  to  save  the  plaintifb'  rights.  So  far  as  the  dedaia- 
tion  is  to  be  regarded,  we  think  the  action  need  not  be  defeated. 

It  is  said  that  the  defendant  was  not  a  shareholder,  and  on 
that  account  was  not  liable  to  be  assessed.  But  he  subscribed 
the  book,  agreeing  to  take  the  shares.  He  stated  that  the 
amount  upon  the  book  that  could  be  relied  upon  was  five  thou* 
sand  six  hundred  dollars,  and  his  name  was  of  the  number  that 
went  to  make  up  this  sum.  His  name  was  entered  upon  the 
records  of  the  corporation,  and  he  subsequently  stated  that  he 
had  taken  five  shares.  The  treasurer  also  offered  him  his  cer- 
tificate for  the  shares.  The  evidence  was  competent  to  show 
him  a  stockholder,  so  far  as  to  make  him  liable  for  assessmentft 
upon  this  ground,  and  were  there  no  other  objections  to  the 
assessments,  we  think  the  defendant  could  not  relieve  himself 
from  liability:  Chester  Olaee  Company  v.  Dewey ^  16  Mass.  94, 
100  [8  Am.  Dec.  128]. 

It  was  also  objected  that  the  defendant's  shares  were  not  sold 
to  pay  the  assessments  prior  to  the  bringing  of  this  action,  the 
charter  providing  that  if  any  subscriber  shall  neglect  to  pay  his 
assessments,  the  directors  may  order  the  treasurer  to  sell  his 
shares  at  public  auction,  and  that  such  delinquent  subscriber 
shall  be  held  accountable  for  the  balance,  provided  the  shares 
shall  sell  for  less  than  the^Msessments,  with  interest  and  costs 
of  sale. 

Upon  this  question  the  authorities  are  not  agreed.  The  doc- 
trine in  New  York  and  some  other  states  appears  to  be  to  hold 
the  provision  in  the  charter  to  sell  the  shares  as  a  remedy 
merely  cumulative,  and  to  sustain  an  action  for  assessments 
without  an  express  promise  to  pay,  and  before  resort  is  had  to 
a  sale  of  the  shares:  !Broy  TwmpUoe  S  EaUroad  Co.  v.  MoChe^- 
ney,  21  Wend.  296;  Herbimer  JIffg.  S  H.  Co.  v.  SmaU,  Id.  278; 
B.0.,2Hill(N.  Y.),127;  Jfiinnv.  Owme,iBaxh.9M; Northern 
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BaUroad  t.  MiOer,  10  Id.  260;  Jfmny.  Co(^e,  20  Oonn.  178;  JFV-e^- 
man  v.  Winchester,  10  Smed.  k  IL  677;  SioiBe$  t.  LAanon  S 
Sparta  Turnpike  Co.,  6  Humph.  241;  Selma  ^  Tenneuee  fiail* 
road  T.  l^ton,  5  Ala.  787  [39  Am.  Deo.  344];  Beene  y.  Gahawlm 

5  Marion  Bailroad  Co.,  3  Id.  660;  Intone  ▼.  FrankfoH  Bridge 
Co.,  2  Bibb,  577  [5  Am.  Dec.  638]. 

In  Massachusetts  the  doctrine  is  otherwise,  and  it  has  there 
been  held  that  where  there  is  no  express  promise  to  paj  the  as- 
sessments, the  remedy,  in  the  first  instance,  is  bj  a  sale  of  the 
shares:  Worcester  Turnpike  v.  WiUard,  6  Mass.  80  [4  Am.  Deo. 
39];  Andover  db  Medford  Turnpike  Co.  v.  Ootdd,  6  Id.  40; 
Chester  Glass  Company  y.  Dewey,  16  Id.  94  [8  Am.  Deo.  128]; 
New  Bedford  d  Bridgewater  Turnpike  y.  Adams,  8  Id.  138  [5 
Am.  Dec.  81]. 

And  this  is  declared  to  be  the  rule  in  I\ranldin  Olass  Co.  ▼. 
Alexander,  2  N.  H.  380  [9  Am.  Dec.  92]. 

Upon  an  examination  of  the  authorities  and  upon  prinoiplt*» 
we  think  the  true  rule  to  be  this:  that  where  a  party  makes  sat 
express  promise  to  pay  the  assessments,  he  is  answerable  to  the 
corporation  upon  such  promise  for  all  legal  assessments,  and 
may  be  compelled  to  its  performance  by  action  at  law,  before 
resorting  to  a  sale  of  the  shares.  It  is  a  personal  undertaking 
beyond  the  terms  of  the  charter.  Where,  on  the  other  hand, 
he  only  agrees  to  take  a  specified  number  of  shares,  without 
promising  expressly  to  pay  assessments,  then  resort  must  first 
be  had  to  a  sale  of  the  shares  to  pay  the  assessments  before  an 
action  at  law  can  be  maintained.  His  agreement  simply  to  take 
the  shares  is  an  agreement  upon  the  faith  of  the  charter,  and 
by  it  alone  is  he  to  be  goyemed,  so  far  as  his  shares  are  to  be 
affected.  He  takes  them  upon  the  conditions  and  law  of  the 
charter.  They  exist  only  by  yirtue  of  the  charter,  and  are  to 
be  goyemed  by  the  proyisions  therein  contained. 

Where  the  subscription  for  shares  contains  a  promise  to  pay 
the  assessments,  and  the  conditions  of  the  subscription  haye 
been  performed,  there  is  no  doubt  that  an  action  of  assumpsit 
can  be  maintained,  in  the  first  instance,  for  all  legal  assessments: 
South  Bay  Meadow  Dam  Co.  y.  Oray,  30  Me.  547;  SmOhv.  NatchcB 
Steamboat  Co.,  1  How.  479;  Salem  Mil  Dam  CorporaJtion  y.  Bopes, 

6  Pick.  23;  Central  Turnpike  Corporation  y.  Valentine,  10  Id.  142; 
Townsend  y.  Goeney,  19  Wend.  424  [32  Am.  Dec.  514];  Olover  y. 
Tuck,  24  Id.  153;  Dutchess  CoUcm  Mfg.  Co.  y.  Davis,  14  Johns. 
238  [7  Am.  Dec.  459].  And  seyeral  of  the  authorities  dted  to 
the  aboye  points  sustain  this  also. 
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As  the  subscription  in  this  case  oontainB  a  promiae  to  paj 
assessments,  the  objection  that  the  shares  have  not  been  sold 
nnder  the  proYisions  of  the  charter  cannot  prevail. 

There  are  two  or  three  other  exceptions  which  we  pass  over, 
as  they  are  not  essential  to  the  decision  of  the  case;  and  we  come 
to  the  consideration  of  the  objection  that  the  capital  stock  was 
not  all  subscribed  for  and  the  shares  not  all  taken  when  these 
assessments  were  made.  And  this  question  we  regard  as  decisive 
of  the  plaintiff's  rights.  Its  consideration  shows  that  the  action 
cannot  be  maintained. 

The  defendant's  position  is  this,  that  he  cannot  be  held  to 
pay  the  assessments  upon  these  shares,  because  the  number  of 
shares  fixed  by  the  charter  were  not  subscribed  for  when  the 
assessments  were  made,  the  charter  providing  for  twenty  thou- 
sand, and  there  being  only  three  thousand  and  eighty-two  taken. 

While  there  are  conditions  expressly  incorporated  into  the 
contract  of  subscription  for  stock,  or  where  conditions  can  be 
legally  inferred  from  the  terms  of  the  contract  to  take  shares, 
those  conditions  must  be  fulfilled  before  the  liabiliiy  to  pay 
assessments  attaches.  Thus,  if  the  subscription  shall  be  that 
the  subscriber  shall  not  be  held,  or  assessments  shall  not  be 
made  until  a  certain  number  of  shares  shall  be  subscribed  for, 
this  condition,  being  precedent  to  the  liability  of  the  subscriber, 
must  be  made  to  appear  before  he  can  be  compelled  to  pay 
assessments. 

When  the  conditions  are  unambiguously  expressed  in  the 
contract  of  subscription,  the  question  of  liability,  so  far  as  the 
subscription  itself  is  to  be  regaled,  is  easily  solved.  But  when 
the  subscription  is  general  in  its  terms,  to  take  the  number  of 
shares  affixed  to  the  name  of  the  subscriber,  the  question  is  not 
always  so  readily  decided. 

In  the  case  of  Littleton  Manufacturing  Go.  v.  Parker^  14 
N.  H.  643,  the  act  of  incorporation  provided  that  the  members 
might  divide  the  capital  stock  into  as  many  shares  as  they  might 
think  proper.  By  a  written  agreement,  the  subscriber  fixed  the 
capital  stock  at  fifty  thousand  dollars,  divided  into  five  hundred 
shares  of  one  hundred  dollars  each,  but  only  one  hundred  and 
thirty-eight  shares  were  subscribed  for;  and  it  was  held  that  no 
assessment  for  the  general  purposes  of  the  corporation  could 
legally  be  made  until  all  the  shares  were  taken. 

In  Central  Turnpike  Corporation  v.  Valentine,  10  Pick.  142,  the 
act  of  incorporation  provided  that  the  stock  of  the  corporation 
ahould  be  divided  into  four  hundred  shares  of  seventy-five  dol* 
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larfl  each;  and  that  no  person  should  be  held  to  pay  a  greater 
sum  than  seyentv-flTe  dollars  on  any  share  by  him  subscribed 
for;  and  the  subscription  papers  contained  a  promise  of  the 
subscribers  to  pay  the  sums  which  should  be  assessed  on  their 
shares.  In  an  action  brought  by  the  corporation  against  a  sulx 
scriber  for  stock,  to  recoyer  an  assessment  laid  for  the  general 
purposes  of  the  corporation,  it  was  held  that  the  plaintiffs  must 
proTe  that  the  whole  number  of  shares  were  taken  up  before  the 
assessment  was  laid. 

This  decision  was  founded  upon  that  of  Salem  MiU  Dam  Gor^ 
poration  t.  Eopes,  6  Pick.  23,  where  the  broad  principle  was  laid 
down,  that  no  legal  assessment  could  be  made  for  the  general 
objects  of  the  act  of  incorporation  until  all  the  shares  should  be 
subscribed  for.  In  a  subsequent  case  between  the  same  parties, 
the  same  principle  was  reaffirmed:  Salem  MiU  Dam  Corporation, 
y  .  Eopes,  9  Id.  187  [19  Am.  Dec.  863];  and  so  also  is  the  doc* 
trine  of  the  case  of  Cabot  db  West  Springfidd  Bridge  y.  Chapin^ 
6  Cush.  60. 

Such  likewise  appears  to  be  the  English  rule:  Pitc^ord  y. 
Davie,  6  Mee.  &  W.  2;  Wontner  y.  Shairp,  4  Man.  Gr.  &  S. 
404;  Norwich  db  Lowestoft  Comparvg  y.  TheobM,  1  Moo.  k  M. 
161;  Fox  V.  Clifton,  6  Bing.  776. 

Upon  the  doctrine  of  the  cases  cited,  this  defendant  would 
not  be  liable  for  assessments  made  for  the  general  purposes  of 
the  corporation,  such  as  these  were.  The  charter  fixed  the 
number  of  shares  at  twenty  thousand,  and  proyided  that  the  as- 
sessments should  not  exceed  one  hundred  dollars  on  each  share. 
Only  three  thousand  and  eighty-two  of  the  shares  had  been 
taken  when  the  assessments  sued  for  were  made,  and  thus  the 
case  falls  yery  clearly  within  the  rule.  This  subscription  paper, 
like  that  in  the  case  of  Central  Turnpike  Corporation  y.  Fo^ 
entine,  10  Pick.  142,  contained  a  promise  of  the  defendant  to 
pay  the  assessments  upon  the  shares,  but  that  promise  goes  no 
further  than  to  make  the  subscribers  personally  liable  to  pay 
such  assessments  as  shall  be  legally  made.  The  effect  of  this 
form  of  subscription  is,  as  we  haye  seen,  to  create  a  personal 
duty,  in  the  first  instance,  upon  those  who  subscribe,  beyond  the 
statute  liability  of  a  sale  of  the  shares  to  meet  the  assessments. 
Upon  such  a  subscription,  they  are  liable  to  an  action  at  law 
before  a  sale  of  their  shares.  But  this  promise  to  pay  assess- 
ments cannot  be  construed  to  mean  illegal  assessments,  but 
only  such  as  shall  be  duly  and  legally  made,  according  to  the 
proyisions  of  the  charter.    And  no  authority  is  giyen  by  this 
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charter  for  the  directors  to  make  any  assessments,  except  eqnal 
ones  from  time  to  time,  *'  on  all  the  shares  in  said  corporation:" 
PampL.  L.,  June,  1848,  p.  628,  sec.  6.  These  assessments, 
then,  being  made  only  npon  three  thousand  and  eighty-two 
shares  out  of  the  twenty  thousand,  were,  of  course,  made  upon 
only  a  fraction  of  the  number  as  provided  by  the  charter,  and 
so  were  not  legally  made.  They  were  not  equal  assessments  on 
all  the  shares  of  the  corporation. 

The  provision  of  the  seventh  section  of  the  charter,  that  unless 
one  half  of  the  capital  stock  shall  be  subscribed  for  and  the 
corporation  organized  before  the  first  day  of  January,  1866,  and 
the  sum  of  one  hundred  thousand  dollars  expended  towards  the 
construction  of  the  road  before  January  1, 1866,  the  act  shall 
be  null  and  void,  from  which  it  has  been  suggested  that  an 
inference  may  perhaps  be  drawn  that  assessments  might  be 
made  when  one  half  the  shares  should  be  subscribed  for,  does 
not  affect  this  defendant,  because  not  one  fourth  of  the  shares 
were  taken  when  these  assessments  were  made.  And  we  think 
that  this  provision  of  the  seventh  section  cannot  by  implication 
override  the  general  provision  for  assessments,  as  stated  in  the 
fifth  section;  and  that  no  legal  assessment  could  be  made  upon 
a  partial  filling  up  of  the  shares,  except  by  agreement  to  that 
effect.  In  Cabot  db  West  Springfield  Bridge  v.  Ohapin^  6  Cush. 
53,  it  was  said  by  the  court  that  where  the  purpose  of  the  sub- 
scribers to  a  stock  is  that  of  proceeding  to  the  execution  of  the 
business  of  the  company,  upon  a  partial  filling  up  of  the  capital, 
and  it  is  deemed  expedient  to  levy  assessments  before  the  entire 
stock  is  taken  up,  there  should  be  inserted  a  provision  to  that 
effect  in  the  articles  of  subscription.  In  the  absence  of  such  a 
provision,  it  is  necessary,  before  an  individual  subscriber  can  be 
charged  upon  his  subsoHption,  that  the  whole  capital  stock,  or 
number  of  shares  which  constitute  it,  should  have  been  taken 
up,  or  the  i>ar1y  must  have  waived  his  rights  to  insist  upon  that 
condition  by  his  own  acts. 

Subscribers  may,  by  their  acts,  be  estopped  from  saying  that 
a  corporation  has  not  been  legally  established  or  assessments 
duly  made.  The  authorities  upon  this  point  are  many,  and 
founded  in  good  reason:  Dutchess  Cotton  Mfg.  Co,  v.  Davii,  14 
Johns.  282  [7  Am.  Dec.  469];  lAJUle  v.  O'Brien,  9  Mass.  423; 
Eaggersiown  Ikimpihe  v.  Oreeger,  6  Har.  &  J.  122  [9  Am.  Deo. 
496];  Umion  ^Rampihe  Co.  v.  Jenkins,  1  Oai.  381;  Brouer  v.  Jp- 
pUby,  1  Sandf.  168;  Chester  Olass  Co.  v.  Dewey,  16  Mass.  94 
[8  Am.  Dec.  128];  Clark  v.  Namgatim  Co.,  10  Watts,  864;  EWh 
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ubeth  Oity  Academy  y.  Lindsley,  6  Ired.  476  [45  Am.  Dec.  500] ; 
Center  Turnpike  Co.  v.  McConaJtry,  16  Serg.  &  B.  140;  Sheffield 
d:  Manchester  Railway  Co,  v.  Woodcock,  7  Mee.  k  W.  578;  ChU^ 
ienham  Railway  Co.  v.  Daniel,  2  Ad.  &  El.,  N.  S.,  281. 

In  the  case  from  6  Cusbing,  before  cited  [Cabot  db  West 
Springfield  Bridge  v.  Chapin] ,  it  is  said  that  if  a  subscriber,  know- 
ing that  the  requisite  subscriptions  had  not  been  made  to  fill  up 
the  capital,  had  attended  meetings  of  the  corporation,  and  had 
co-operated  in  the  votes  for  expending  money  and  for  making 
contracts,  and  in  other  acts  which  could  only  be  properly  done 
upon  the  assumption  that  the  subscribers  intended  to  proceed 
with  the  stock  partially  taken  up,  such  subscriber  might  be 
estopped  from  setting  up  this  defense. 

Ought  this  defendant  by  his  acts  to  be  estopped  from  saying 
that  the  shares  required  by  the  charter  have  not  been  subscribed 
for,  and  that  those  assessments  were  not  legally  made?  Do  his 
acts  show  a  waiver  of  his  legal  rights  under  the  charter  t  We 
think  not.  The  whole  course  of  his  conduct,  unless  we  except, 
perhaps,  his  attendance  at  the  meeting  in  October,  1848,  tends 
to  show  a  disinclination  to  have  the  assessments  made  or  to  pay 
them.  And  at  the  meeting  referred  to  in  October,  it  appears 
that  he  was  rather  a  spectator  than  otherwise,  of  what  was 
transpiring.  He  took  no  part  in  what  was  done.  He  at  one 
time  offered,  by  way  of  compromise,  to  give  up  an  order  for 
stock  and  to  pay  the  balance  in  money,  but  this  proposition  was 
not  acceded  to,  and  being  a  mere  offer,  could  have  no  binding 
effect.  He  stated,  also,  that  he  had  taken  five  shares,  but  this 
was  no  more  than  what  the  subscription  paper  showed  that  he 
had  agreed  to  do,  and  had  no  reference  to  the  assessments. 
Taking  all  the  evidence  together,  we  think  that  it  has  no  com- 
petency to  show  that  the  defendant  ever  waived  any  of  his  legal 
rights  in  regard  to  these  assessments,  or  ever  knowingly  in- 
tended to  admit  any  liabilities  that  did  not  exist  against  him  by 
the  legal  operation  of  the  charter;  and  that  he  is  not  estopped 
by  what  he  has  done  from  setting  up  this  defense. 

With  these  views  of  the  law,  the  verdict  must  be  set  aside,  and 
-according  to  the  provisions  of  the  case^  there  must  be  judgment 
.for  the  defendant. 

BiOBT  OF  CoBFOBATiON  TO  Skll  Stogk  of  individwil  Bhareholden  for 
-non-payment  of  tabscription  is  merely  cnmolative  of  iti  right  to  ene  for  the 

aame:  Sdrna  S  Tenn.  R,  R,  Co.  v.  Tipion,  30  Am.  Dec  844;  Bightower  v. 

ThorrU4m,  52  Id.  412;  and  note  to  I^ranklin  QUu9  Co.  ▼.  AUxamdur,  9  Id.  97, 
t98,  where  the  question  is  diflonBsed  at  length;  alio  Conmch'cirf  A  Pam.  RUfero 

R.  R.  Co.  y.  BaiUey,  68  Id.  181. 
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"  The  fact  that  the  charter  or  Btatate  nnder  which  a  corpor-  ation  is  organised 
gives  the  corporation  the  right  to  declare  the  shares  of  a  stockholder  forfeited 
for  non-payment  of  the  assessments  due  thereon,  does  not,  in  most  of  the- 
states,  deprive  the  corporation  of  the  right  to  maintain  an  action  against  the 
stockholders  on  the  contract  of  suhscription:**  Thompson  on  Liability  of 
Stockholders,  sec  193,  citing  the  principal  case  among  many  others. 

Who  Dbbmsd  Stogkholdbiu  in  Cobpobation:  See  note  to  Frtdand  v. 
McOuOoch,  43  Am.  Dec.  097. 

Field,  in  his  work  on  corporations,  sec.  80,  p.  95,  says:  "It  may  be 
stated  as  the  general  if  not  the  nniversal  rale  in  this  coontry,  that  where  the 
ooostating  instnxments  ^  the  number  of  shares,  or  the  amount  of  the  capi- 
tal stock  to  be  subscribed,  on  the  sum  which  must  be  paid  thereon,  before- 
the  corporation  can  enter  upon  the  business  for  which  it  was  organized,  these 
oonditioiis  must  be,  in  good  faith,  complied  with; "  citing  the  principal  crmb 
smong  a  number  of  others.  Upon  this  point,  see  also  Angell  k  Ames  on  Ccr* 
porations,  sec.  543,  citing  the  principal  case,  and  some  very  strong  statementa 
in  1  Rorer  on  Railroads,  p.  150. 

Thb  fkinoipal  GA8B  IS  oiTKD  AND  FOLLOWED  in  CcfiUooeook  VoUty  R,  R, 
T.  Barter^  32  N.  H.  383.  It  is  followed  in  WkUe  MomUaUu  R.  R.  Co.  v. 
JRufmon,  34  Id.  124-147,  where  the  court  hold  that  the  sale  of  a  stockholder^ 
ihares,  or  a  suit  against  him  penonally,  may  be  resorted  ta 
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ImBnr  n  not  Allowable  to  Patbb  upon  Sttk  ofF  Monbt  Paid  upon 
AooouNT  of  the  principal  of  a  promissory  note  previous  tc  the  date  when 
the  same  was  to  come  due. 

Mbabubb  op  Damaobs. — ^In  an  action  upon  a  covenant  of  warranty  where 
there  has  been  a  complete  &ilure  of  title,  and  the  purchaser  surrenders 
to  the  holder  of  the  paramount  title  without  incurring  any  expenses  of 
litigation,  the  measure  of  damages  is  the  purchase  price,  and  simple  in- 
terest thereon.  Rests  are  not  allowed  in  the  computation  of  this  in- 
terest. 

PmaNT  BT  Tbustbb  in  Fobbion  Attachment  op  Judgment  Rbndbbbd 
AGAINST  Him  Opbbatbs  to  the  extent  thereof  as  a  voluntary  payment 
by  the  trustee  to  the  principal  debtor.  Interest  is  allowed  upon  the 
amount  of  such  judgment  as  In  other  cases  of  partial  payments. 

PUBOHABBB    Of    RbaL   BsTATB,  UPON  BlOOMINQ  AWABB  OP  INVALIDITY  OP 

HIS  Title,  mat  Subbbndeb  to  the  rightful  owner,  and  he  is  under 
no  obligation  to  his  grantor  to  remain  and  litigate,  and  probably  recover 
the  value  of  improvements  made  by  such  grantor. 

PoflsnsioN  OP  Land  undbb  GoNTBAcr  op  Pubohabb  dobs  not  Bboome  Ad- 
▼BBSB  until  full  payment  has  been  made,  according  to  the  terms  of  the 
agreement. 

Whbthbb  Note  Intboduobd  in  Evidbnob  was  Note  fob  Fobtt-two 
Dollabs  and  Twbntt-ptve  Obnts,  or  for  forty-two  dollars  and  seventy- 
five  centSi  is  to  be  determined  by  the  court  upon  an  inspection.  Tha 
OQOBtraotian  of  all  written  contracts  is  matter  for  the  ooort. 
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After  Yebdiot,  It  is  too  Late  to  Object  that  Note  Pleaded  as  Set* 
on  FOR  Certain  Sum  was  introdaoed  and  allowed  as  for  a  greater  sain. 

^ULE  AS  TO  Adjustment  ot  Ostb,  where  Defendavt  Pats  into  Coctbt 
Amount  He  Claims  to  be  the  limit  of  plaintiff  'a  right  to  recover,  stated. 

Assumpsit  upon  three  promissory  notes.  Two  of  them  were  for 
two  hundred  dollars  each,  dated  the  thirtieth  of  November,  1847, 
payable  one  in  one  year  and  the  other  in  two  years  from  date, 
with  interest.  The  third  note  was  for  one  hundred  and  ninety- 
nine  dollars,  upon  which  interest  was  claimed  from  April  1, 
1849.  One  of  the  two-hundred-doUar  notes  was  indorsed, 
'*  January  10,  1849,  received  in  part  of  the  within  note,  one 
hundred  and  seventy-fiye  dollars."  Defendant  claimed  interest 
upon  the  amount  of  this  indorsement.  Part  of  the  considera- 
tion of  the  two-hundred-dollar  notes  was  the  sum  of  one  hun- 
dred and  seventy  dollars  and  thirteen  cents,  the  purchase  price 
of  a  certain  piece  of  land  conveyed  to  defendant  by  plaintiff, 
November  30, 1847.  The  title  to  the  piece  of  land  above  men- 
tioned was  alleged  to  be,  and  at  the  trial  was  shown  to  be, 
defective,  and  defendant  claimed  the  one  hundred  and  seventy 
dollars  and  thirteen  cents  as  a  seiroff,  together  with  inters.. '^ 
thereon,  and  he  claimed  to  be  entitled  to  rests  in  the  computa- 
tion of  the  interest.  As  another  offset,  he  pleaded  a  note  against 
plaintiff  for  forty-two  dollars  and  twenty-five  cents,  which  he 
held  by  indorsement.  At  the  trial  defendant's  counsel  read  the 
note  as  for  forty-two  dollars  and  seventy-fiye  cents.  The  ques- 
tions which  arose  upon  this  matter  are  stated  in  the  opinion  of 
the  court.  Further,  in  May,  1851,  defendant  had  been  adjudged 
trustee  for  Mercy  E.  Drew,  and  judgment  recovered  against 
him  for  one  hundred  and  thirty  dollars  and  thirty-four  cents, 
which  he  paid.  February  17,  1852,  defendant  paid  ninety  dol- 
lars into  court,  which  he  alleged,  with  costs  up  to  that  time,  was 
the  amount  plaintiff  was  entitled  to  recover.  As  to  the  question 
of  adverse  possession,  one  Thurston  was  at  one  time  the  owner 
of  the  whole  lot  from  part  of  which  defendant  had  been  ousted 
by  title  paramount.  In  1834  he  conveyed  away  the  entire  lot. 
In  1829  Josiah  Drew  entered  into  the  possession  of  the  disputed 
premises,  under  a  contract  with  Thurston,  to  purchase  the  same 
for  one  hundred  and  five  dollars.  He  remained  in  possession 
under  this  contract  until  1837,  when  he  paid  the  one  hundred 
and  five  dollars  and  took  a  deed  from  Thurston.  This  was  the 
title  which  was  subsequently  conveyed  to  defendant.  The  evi- 
dence showed  that  Josiah  Drew  and  his  successors  had  greatly 
improved  the  premises.    Upon  this  evidence,  plaintiff's  counsel 
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contiended  that  she  had  good  title  by  twenty  years  adverse  pos- 
session, if  not,  that  the  premises  being  greatly  improved,  de- 
fendant might  have  remained  in  possession  and  insisted  on  his 
betterments,  and  having  faQed  to  do  so,  he  was  not  entitled  to 
recover  the  whole  consideration.  As  to  the  (further  facts,  the 
opinion  is  sufficiently  clear.  The  questions  arising  in  the  case 
were  submitted  to  this  court,  with  power  to  make  such  a  dispo- 
sition of  the  case  as  would  be  proper. 

Hatch,  for  the  plaintiff. 

SmaU,  for  the  defendant. 

By  Court,  Woods,  C.  J.  Interest  is  not  allowable  on  the 
indorsement  of  January  10,  1849.  The  sum  of  one  hundred 
and  seveniy-five  dollars  was  paid  and  received  in  part  of  the 
principal  of  the  note.  The  interest  had  been  adjusted  prior  to 
that  date,  to  wit.  May  27, 1848,  to  the  first  of  April,  1849,  on 
each  of  the  two-hundred-dollar  notes.  There  was,  then,  noth- 
ing to  which  the  payment  of  the  one  hundred  and  seveniy-five 
dollars  upon  the  note  for  two  hundred  dollars,  which  fell  due 
in  one  year,  to  wit,  November  80,  1848,  could  be  applied,  but 
the  principal  of  the  note.  The  indorsement  is  in  these  words 
and  figurea:  ''January  10,  1849,  received  in  part  of  the  within 
note  one  hundred  and  seveniy-five  dollars."  Although  the  note, 
by  the  terms  of  it,  fell  due  November  80,  1848,  yet  the  interest 
being  paid  to  April  1, 1849,  and  indorsed  thereon,  furnishes  evi- 
dence of  an  agreement  of  the  parties  for  an  extension  of  the 
time  of  payment  of  the  principal  until  that  period:  Crosby  v. 
Wyatt,  10  N.  H.  318.  The  principal  was  not  due,  then,  untQ 
that  time.  What  induced  the  defendant  to  make  the  payment 
before  it  became  due,  or  the  plaintiff  to  receive  it,  does  not  ap- 
pear. But  whatever  might  have  been  the  motive,  we  are  not  to 
presume  that  it  was  the  understanding  of  the  parties,  to  be 
inferred  from  the  face  of  the  transaction,  that  the  plaintiff 
agreed  or  understood  that  she  was  to  pay  or  allow  interest  on 
the  sum  of  the  indorsement  to  the  time  to  which  the  payment  of 
the  principal  was  agreed  to  be  delayed.  The  mere  fact  of  the 
payment  and  receipt  of  the  money  can  furnish  no  proper  grounds 
for  such  an  inference;  and  the  law  will  not  raise  a  promise  by 
implication  on  the  part  of  the  payee,  to  pay  or  allow  interest 
upon  a  payment  of  money  made  in  discharge  of  a  subsisting 
debt.  We  think  this  case  does  not  differ  from  the  case  of  a 
payment  made  by  the  maker  of  a  note  not  bearing  interest,  and 
not  due  at  the  time  of  the  payment.    It  could  not  be  inf eixed 
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that  it  was  agreed  by  the  parties  that  interest  was  to  be  allowed 
by  the  payee  upon  the  Bum  paid,  from  the  date  of  it  to  the  time 
when  the  residue  should  become  due  and  payable.  No  such 
contract  could  be  implied  from  the  transaction.  It  could  be 
understood  only  as  the  payment  and  receipt  of  the  money  in 
part  discharge  of  the  principal^  and  to  the  extent  of  the  pay- 
ment, and  no  more. 

Simple  interest  only  upon  the  sum  of  one  hundred  and  seventy 
dollars  and  thirteen  cents,  the  price  i>aid  for  the  land,  is  allow- 
able to  the  defendant.  The  price  i>aid  and  interest  is  the  rule 
of  damages  in  this  state  in  an  action  upon  the  covenant  of  war- 
ranty where  there  has  been  a  complete  failure  of  title,  and  the 
possession  has  been  surrendered  by  the  purchaser  to  the  holder 
of  the  pazamount  title,  without  suit  or  the  expenses  of  litigation; 
WUUon  Y.  Wia9(m,  25  N.  H.  229,  and  cases  there  cited.  We 
are  not  aware  that  rests  in  the  computation  of  the  interest  have 
ever  been  allowed  or  are  allowable  in  cases  of  that  character, 
within  the  rule  stated.  And  we  can  see  no  ground  upon  which 
the  mode  of  computing  the  interest  can  be  properly  varied  from 
the  ordinary  rule  where  redress  is  sought  by  way  of  set-off, 
instead  of  the  action  of  covenant.  The  rule  of  damages  cannot 
be  varied  in  such  a  case  by  the  mere  election  of  remedies;  and 
such  would  be  the  effect  of  allowing  the  rests  claimed  by  the 
defendant. 

The  sum  of  one  hundred  and  thirty  dollars  and  thirty-four 
cents,  being  the  amount  of  the  judgment  rendered  against  the 
defendant,  as  the  trustee  of  the  plaintiff,  having  been  paid  by 
him  by  force  of  the  statute,  must  be  treated  as  a  payment,  to 
that  extent,  of  the  claims  in  suit  against  the  defendant,  and  is 
to  be  allowed  in  the  same  manner,  and  must  have  the  same 
effect,  as  if  the  same  had  been  a  voluntary  payment  to  the  plaint- 
iff herself.  Such  judgment  and  payment  will  go  in  discharge 
of  the  claim  attached  by  the  process,  to  the  extent  of  the  amount 
of  it,  and  is  in  legal  effect  and  operation  a  payment  pro  tanto : 
B.  S.,  c.  208,  sec.  38.  Inasmuch  as  the  payment  would  exceed 
the  interest  due  at  that  period,  the  same  is  to  be  deducted  from 
the  sum  of  the  principal  and  interest  due  to  the  plaintiff  upon 
the  claim  in  suit  in  his  favor,  and  simple  interest  is  to  be  com- 
puted upon  the  balance. 

The  claim  of  the  defendant  to  a  deduction  from  the  considera- 
tion paid  for  the  land,  provided  the  title  to  the  land  conveyed 
has  failed,  cannot  be  sustained:  B.  S.,  c.  190,  sees.  6,  6. 
Whatever  might  be  the  rights  of  these  parties  in  reference  to 
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betterments,  provided  an  aetion  had  been  commenced  against 
the  defendant,  and  he  had  been  defeated,  and  betterments  had 
actoally  been  recovezed  by  him,  we  are  of  the  opinion  that  under 
existing  drcnmstances  the  defendant  was  in  no  way  liable  to 
the  plaintiff  by  reason  of  the  mere  possibility  that  in  the  event 
of  such  a  snit  he  might  have  recovered  something  for  the  in- 
ereased  valae  of  the  estate.  The  defendant  had  an  nndonbted 
right,  upon  being  satisfied  of  the  invalidity  of  his  title,  to  aban- 
don the  possession  of  the  premises,  and  thereby  to  avoid  the 
necessity  of  litigation  and  its  attendant  perplexities  and  ex- 
penses. He  owed  the  plaintiff  no  duly  to  remain  in  possession 
aiDd  sustain  the  burden  of  the  defense  when  the  title  was  invalid, 
in  ofder  by  possibility  to  become  the  recipient  of  the  value  of 
betterments,  more  or  less,  and  in  that  way  to  compensate  him- 
self to  some  extent  for  the  injury  sustained  by  the  failure  of 
the  plaintiff  to  keep  her  covenants,  or  in  that  way  to  create  a 
fond,  out  of  which  remuneration  might  be  made  for  the  loss 
which  he  has  sustained  by  her  fault.  Now,  the  right  of  the 
defendant  was  at  any  period  to  give  up  the  possession  to  the 
rightful  owner,  upon  claim  made.  He  was  under  no  obligation, 
either  of  duty  or  contract,  to  withhold  it.  He  vms  not  bound 
to  seek  redress  through  a  litigation  that  might  turn  out  to  be 
fruitless,  with  the  party  having  the  title. 

He  had  a  right  to  look  to  the  covenants  in  his  deed  for  indem- 
nity for  the  injury  and  loss  sustained  by  the  failure  of  the 
plcdntiff  to  keep  them.  If  the  title  were  known  to  the  defend- 
ant to  be  invalid,  would  he  be  justified  in  litigating  the  question 
at  the  expense  of  the  plaintiff?  A  party,  it  is  true,  is  entitled 
to  recover  of  the  covenantor  all  reasonable  costs  attending  a 
litigation  of  the  question  of  title.  But  would  the  costs  be  rea- 
sonable, vrithin  that  rule,  that  should  be  incurred  in  a  litigation 
known  to  the  party  to  be  utterly  fruitless?  It  is  doubtful,  to 
say  the  least  of  it.  And  it  certainly  has  not  yet  been  deter- 
mined that  where  the  party  should  go  into  a  litigation  upon  his 
own  mere  motion,  for  the  purpose  of  testing  the  question  of 
betterments,  that  the  covenantor  would  be  answerable  for  the 
costs,  or  to  indemnify  the  party  from  loss  by  reason  of  the  liti- 
gation. And  it  is  only  upon  a  failure  of  title  that  betterments 
are  recoTerable.  It  is  the  reasonable  costs  attending  the  litiga- 
tion to  test  the  title  that  has  been  determined  thus  far  to  be  a 
proper  item  to  be  recovered  in  an  action  of  covenant,  in  addition 
to  the  consideration  paid:  Kingsbury  v.  Smilh,  13  N.  H.  109. 

It  is  fully  settled  in  this  state,  that  the  possession  of  land  by 
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a  party  holding  by  virtue  of  a  contract  of  purchaae  is  not  ad- 
Terse  until  full  payment  for  it  has  been  made,  according  to 
the  terms  of  the  agreement:  Wendell  v.  Maulloriy  26  N.  H.  41. 
Here  was  plainly  no  title  acquired  to  the  premises  by  adverse 
possession.  Here,  then,  was  a  total  failure  of  title,  and  of  the 
consideration  upon  which  the  agreed  price  of  the  land  was  paid, 
and  in  that  event  it  seems  to  be  conceded  that  the  set-off  for  the 
amount  of  the  payment,  as  claimed,  may  be  rightfully  allowed. 
No  question  upon  this  point  is  suggested. 

The  question  as  to  the  actual  amount  of  the  note  of  November 
80,  1847,  specified  in  the  notice  of  set-off  as  a  note  for  forty- 
two  dollars  and  twenty-five  cents,  whether  it  be  a  note  for  forty- 
two  dollars  and  twenty-five  cents  or  for  forty-two  dollars  and 
seventy-five  cents,  and  the  further  question  whether,  if  it  be  a 
note  for  forty-two  dollars  and  seveniy-five  cents,  more  than  the 
amount  of  a  note  for  forty-two  dollars  and  twenty-five  cents 
can  be  recovered  by  or  allowed  to  the  defendant  upon  his  set- 
off, in  which  it  is  specified  as  a  note  for  forty-two  dollars  and 
twenty-five  cents,  are  raised  in  this  case. 

As  to  the  first  question,  it  is  one  properly  for  the  considera- 
tion of  the  court,  and  not  for  the  jury.  The  construction  of  all 
written  contracts  is  matter  for  the  court.  'Whether  this  is  a  note 
for  forty-two  dollars  and  twenty-five  cents  or  forty-two  dollars 
and  seventy-five  cents,  is  to  be  determined  by  the  court,  upon 
inspection.  The  execution  of  the  note  is  not  disputed,  and  so 
it  is  a  written  contract,  and  its  construction,  or,  in  other  words, 
what  it  contains  and  means,  is  to  be  settled  by  the  court.  We 
think,  moreover,  that  if  the  note  upon  inspection  appears  to  us, 
and  is  found  to  be,  a  note  for  forty-two  dollars  and  seveniy-five 
cents,  the  full  amount  of  it  must  be  allowed;  that  it  is  now 
too  late,  after  verdict,  to  except  to  the  variance  between  the 
specification  filed  and  the  note  given  in  evidence.  Justice  de- 
mands that  the  exception,  which  is  one  of  variance,  should  not 
be  allowed  if  the  note  turns  out  to  be  a  note  for  forty-two  dol- 
lars and  seventy-five  cents,  in  fact.  If  the  note  is  found  to  be 
a  note  for  forty- two  dollars  and  twenty-five  cents,  it  is  under* 
stood  that  there  is  no  claim  insisted  upon  for  the  allowance  of 
a  larger  sum,  merely  because  the  note  was  erroneously  read  as 
being  for  a  larger  sum. 

Upon  inspection  of  the  note,  we  are  all  of  the  opinion  that  it 
is  for  the  sum  of dollars. 

If,  upon  computing  the  interest  in  the  manner  stated,  and 
ascertaining  the  amount  of  the  claims  of  the  respective  parties. 
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in  accordance  with  the  principles  before  indicated  as  applicable 
to  this  case,  it  be  torind  that  a  greater  balance  was  dae  to  the 
plaintiff  than  ninety  dollars,  at  Uie  time  of  the  payment  of  that 
sum  into  court,  then  the  plaintiff  will  be  entitled  to  a  judgment 
for  the  excess,  and  interest  thereon,  and  the  costs  of  the  suit 
from  that  time.  But  if  it  be  ascertained  that  a  smaller  sum,  or 
precisely  ninety  dollars,  were  due  to  the  plaintiff,  then  the  de- 
fendant will  be  entitled  to  his  costs  incurred  since  the  time  of 
said  payment:  Bules  of  Oourt,  78. 

Let  judgment  be  entered  aooozding  to  the  principles  of  the 
foregoing  opinion. 

Mkasitbb  ov  Dauaoeb  fOB  Bbbaok  ov  Waxbaktt  ov  Trrui  to  Land 
U  the  pnrchMa  price,  with  interest  from  the  time  of  the  pnrobaee:  Dama  ▼. 
Smith,  48  Am.  Deo.  279;  BUhU  ▼.  7%fmp9on,  40  Id.  090;  Clark  v.  Parr,  45 
Id.  629.  See  also  a  brief  note  to  Hcrrfwd  ▼.  Wrighl^  1  Id.  8.  A  dififorent 
role  appeen  to  prevail  in  Vennont:  Parh  ▼.  BcUm,  36  Id.  347. 

CoTZNAirr  Of  Wabbamtt  d  not  Brokxn  until  Eviction:  BankqfUtiM 
▼.  Mtrmrtauy  40  Am.  Deo.  189;  Johmtm  v.  Nffet^»  Shfrg,  Id.  444;  eee  also  CaUL- 
wUv.Kirhpatrick,A\l<SL.Z^\  Parky.  BaU$,S6ld.U7;  Surffet y.  ArigM,  49 
Id.  46;  DavM  ▼.  SmUh,  48  Id.  270;  Logan  ▼.  Moulder,  33  Id.  338;  Hpuon 
▼.  Dumn,  41  Id.  100;  DenntB  v.  Heath,  40  Id.  61,  and  the  notes  to  those  cases; 
also  note  to  Cummme  v.  Kennedy,  14  Id.  63. 

Flaintivf  18  Bntitlid  to  RaooTXB  ON  CoTENANT  OV  Wabbantt,  thoQgh 
he  m^y  have  ▼ohmtsrily  yielded  up  his  possessioQ,  proylded  the  title  to  which 
he  yielded  be  good,  and  paramonnt  to  that  of  his  wammtor:  HamOton  ▼• 
Cvtte,  3  Am.  Deo.  222,  and  note. 

It  is  Oood  Dkixnsx  to  Aotion  vob  Monbt,  on  Pabt  ov  DsrsNiUNTy 
for  him  to  establish  that  he  had  paid  said  money  over  to  a  judgment  creditor 
of  plaintiflb,  after  having  been  subjected  to  garnishment  process:  Gftmn  ▼. 
HoweU,  62  Am.  Deo.  786.  The  payment  of  a  debt  by  a  tnistee,  alter  being 
charged  therefor  in  a  tnistee  process,  may  be  taken  advantage  of  under  the 
general  issue:  Drew  v.  TowU,  69  Id.  380. 

PossnsiON  ov  Land  xtndxb  Contract  ov  Sals,  Evviot  ov:  SeeBroKminp 
▼.  Eetee,  49  Am.  Dec.  700;  Oreeno  ▼.  Muneon,  31  Id.  605;  Valentine  v.  CooUy, 
83  Id.  166;  MaeUoU  ▼.  Duhrwil,  43  Id.  660;  SeaXmry  v.  Stewart,  68  Id.  264. 

VxKDiOT,  Dmcis  GuBKO  BT:  See  Soper  v.  Clay,  69  Id.  314;  Cormm  ▼. 
ffwit,  63  Id.  668;  Oravtford  ▼.  Slade^  44  Id.  463;  Edgerly  Y.JBmereon^  66  Id. 
207,  and  notes. 

Ths  principal  gasr  is  vollowbd  in  Boee  ▼.  JSueeeU,  81  K.  H.  386,  as  ti 
the  manner  in  which  intersst  is  to  be  computed  in  case  of  partial  paymentsu 
Upon  this  point,  see  also  Towneend  v.  BUey,  40  Id.  800. 


816  Bemick  v.  Butterfleld.  [N.  H. 

Remioe  v.  Bttpcebfield. 


[81  Nkw  HiicnsiBS,  70.] 

f^tmjpnoB  ov  Pbobatx  ov  Will  ob  Lbttebs  ov  ADMrnisnuTiov  It 
■affident  eTid«Doe  to  prove  the  repreaentfttiTe  chuacter  of  the  admiiiii- 
tnlor,  hit  right  to  raey  and  the  death  of  the  testator  or  inteitate. 

RiooBOS  Of  Pbobati  Coubt  ufoh  All  Mattxbs  KsQunuo)  to  be  reoorded 
and  within  its  jariediction,  are  evideaoe  of  the  matters  towhioh  they  relate. 

AUHDiOENT  Of  ELiooBD  Of  Pbobatb  CocTBTy  nuule  by  order  of  the  court, 
Ib  oonolosiye  upon  parties  and  privies,  if  notified,  and  cannot  be  inquired 
into  collaterally. 

Pabtt' CANNOT  Units  Oppo6iti  Chabacftebs  or  Butxb  and  Selleb;  ho 
cannot  legally  purchase  for  himself  that  which  his  duty  requires  him  to 
sell  for  another,  nor  purchase  for  another  that  which  he  seUs  as  his  own. 

Each  of  Heibs,  ob  theib  Assionees,  has  Individual  Blbotion  to  avoid 
or  confirm  an  illegal  sale  made  by  an  administrator. 

AraoNiSTBATOB  HoLDiNO  EsTATE  AS  Tbustee  vob  Cbeditobs  has  a  quali- 
fied legal  title.  He  can  take  the  profits  only  for  the  use  of  the  estate^ 
and  if  the  estate  continued  unsettled  for  many  years,  the  administrator 
could  claim  nothing  for  expenditures  upon  the  property  except  for  neces* 
sary  repairs. 

Wbtt  of  entry  to  recover  parcel  of  land.  Plea,  generalissuey 
with  claim  for  betterments.  About  December,  1837,  Samuel 
Bemick  died  intestate,  seised  of  the  demanded  premises,  and 
his  estate  descended  in  eight  shares  to  his  heirs,  of  whom  the 
demandant  was  one.  He  obtained  from  six  of  the  other  heirs 
deeds  of  all  their  rights.  The  tenant  gave  in  eyidence:  1.  A 
letter  of  administration  from  the  judge  of  probate  for  the  county 
of  Bocldngham  to  G^rge  W.  Pinkerton,  dated  July  15, 1845; 
2.  A  deed  to  the  tenant  from  said  Pinkerton  as  administrator 
of  said  real  estate,  dated  May  26, 1847.  It  was  admitted  that 
the  administrator  gave  notice  of  a  sale  at  public  auction  on  the 
twenty-sixth  of  May,  pursuant  to  a  license  for  that  purpose,  and 
exposed  the  premises  for  sale  on  that  day;  that  they  were  bid 
off  by  the  administrator,  and  were  by  him,  on  the  same  day, 
sold  at  private  sale  to  the  tenant,  and  a  deed  was  executed  to 
him  in  the  usual  form  of  administrators'  deeds.  It  was  objected 
by  demandant's  counsel  that  the  administrator's  oath  was  not 
certified  as  prescribed  by  statute,  and  that  said  certificate  was 
amended  by  order  of  the  probate  judge  without  notice  to  the 
heirs,  upon  the  affidavits  of  the  administrator  and  the  magis- 
trate that  the  oath  was  taken  as  the  statute  required.  Verdict 
for  demandant,  subject  to  the  opinion  of  the  cmperior  court 

Porter,  for  the  plaintiff. 

O.  G.  Bartlett,  for  the  tenant. 
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By  Court,  Bell,  J.  The  positions  of  the  plaintiff,  that  the 
letter  of  administration  to  G.  W.  Pinkerton  is  not  sufficient  eyi- 
dence  of  his  appointment  as  administrator,  and  that  the  decree 
of  the  judge  of  probate  making  the  appointment  is  the  only 
proper  evidence  of  that  fact,  has  been  argued  with  much  in- 
genuity and  plausibility.  But  the  question  is  not  new,  and  it 
has  been  settled  by  many  decisions  of  the  courts  in  England 
and  in  this  country,  which  we  do  not  feel  ourselyes  called  upon 
to  disturb. 

The  result  of  these  decisions  is  well  stated  in  the  three  hundred 
and  thirty-ninth  section  of  1  Gxeenleaf's  Eyidence,  cited  by  the 
defendant.  ''  The  proof  of  the  plaintiff's  representative  charac- 
ter is  made  by  producing  the  probate  of  the  will  or  the  letters  of 
administration,  which,  prima/ade,  are  sufficient  evidence  for  the 
plaintiff,  both  of  the  death  of  the  testator,  or  intestate,  and  of  his 
own  right  to  sue.  The  probate  itself  *  *  *  is  conclusive 
evidence,  both  of  his  appointment  and  of  the  contents  of  the 
will.  The  same  principle  governs  in  the  case  of  an  administra- 
tor." And  it  is  said  in  2  Greenl.  Ev.  619:  ''Letters  of  adminis- 
tration are  granted  under  the  seal  of  the  court  having  jurisdic- 
tion of  the  probate  of  wills,  and  the  general  course  in  this 
country,  as  in  the  case  of  wills,  is  to  pass  a  formal  decree  to 
that  effect,  which  is  entered  in  the  book  of  records  of  the  court. 
The  letter  of  administration  is  rather  in  the  nature  of  an  exem- 
plification of  this  record,  and  as  such  it  is  received  without  fur- 
ther proof;  but  where  no  formal  record  is  drawn  up,  the  book 
of  acts,  or  the  original  minutes,  or  memorial  of  the  appointment, 
or  a  copy  of  them,  duly  authenticated,  is  competent  evidence." 

The  same  rule  is  laid  down  in  many  of  the  elementary  books 
as  well-settled  law:  2  Phill.  Ev.  173,  and  2  Cowen  &  Hill's 
notes,  60,  61,  847;  8  Phill.  Ev.  361;  2  Steph.  N.  P.  1904; 
Bull.  N.  P.  246;  1  Saund.  PL  &  Ev.  514,  579;  2  Leigh  N.  P. 
1002;  2  Stark.  Ev.  516,  547, 550;  Peak.  Ev.  69,  343;  Cov.  Con. 
Ev.  209;  and  see  Kempton  v.  (7roM,  Gas.  t«mp.  Hard.  108.  In 
FamswarUh  v.  Brigga,  6  N.  H.  561,  and  Jefers  v.  Radoliff,  10  Id. 
242,  this  doctrine  is  distinctly  recognised  by  this  court. 

Letters  testamentary  and  letters  of  administration  may,  per- 
haps, be  regarded  as  in  the  nature  of  the  commissions  issued  to 
civil  and  military  officers,  which  seem  to  be  always  regarded  as 
competent  evidence  that  the  appointments  have  been  duly  made 
according  to  the  provisions  of  the  constitution,  or  of  the  laws: 
BtaJte  V.  Leonard,  6  N.  H.  488;  Slaie  v.  TFttson,  7  Id.  543. 

Such  commiflsions  constitute  an  exception  to  the  ordinary 
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rule,  that  the  best  evidence  must  be  produced,  since  they  pre- 
suppose and  depend  on  an  appointment  as  mach  as  an  execu- 
tion does  upon  a  judgment. 

The  record  of  the  probate  court  shows  that  Pinkerton,  the 
administrator,  took  the  oath  required  by  law  before  acting  upon 
his  license  to  sell.  The  records  of  the  courts  of  probate,  upon 
all  matters  within  their  jurisdiction  and  required  to  be  recorded, 
are  evidence  of  the  matters  to  which  thej  relate,  as  is  the  case 
in  other  courts  of  record.  The  order  of  that  court,  permitting 
an  amendment  of  the  record  of  the  oath,  is  conclusive  upon 
parties  and  privies,  and  will  not  be  inquired  into  collaterally, 
if  they  had  jurisdiction  to  make  it.  Where  a  court  (July 
authorized  has  exercised  a  discretion  given  by  the  law,  the 
propriety  of  its  exercise  will  not  be  inquired  into  by  a  superior 
court:  Claggett  v.  Si/mes^  25  N.  H.  402. 

We  take  it  to  be  a  sound  principle  that  every  court  exercis- 
ing a  continuing  jurisdiction,  having  an  office  for  the  preserva- 
tion of  its  records,  and  the  charge  of  those  records  by  a  proper 
officer,  has  by  law  an  implied  authority  to  amend  its  records,  to 
make  them  conform  to  the  facts  and  truth  of  the  case:  Dudley 
V.  Butler,  10  i\.  H.  284;    Willard  v.  Harvey,  24  Id.  344. 

Assuming,  then,  the  general  power  of  the  courts,  upon  a 
proper  application  and  due  proof,  to  correct  their  records,  the 
question  arises.  Who  are  bound  by  such  amendments?  Ordi- 
narily, they  affect  the  parties  only  to  the  proceedings;  but  in 
some  cases  in  the  first  instance,  and  in  others  subsequently, 
such  amendments  affect  the  rights  and  interests  of  many  third 
persons.  Are  such  persons  bound  by  amendments  of  which 
they  have  no  notice?  We  are  of  opinion  that  they  are  not 
bound,  nor  in  any  wise  affected  by  amendments  made  behind 
their  backs,  but  as  to  them  the  records  are  to  be  regarded  as 
remaining  in  their  original  state.  In  the  case  of  judgments 
rendered  by  courts,  in  cases  where  they  have  jurisdiction,  the 
judgment  is  conclusive  only  against  the  parties  to  the  proceed- 
ing, and  those  who  are  deemed  in  law  their  privies,  and,  with 
few  exceptions,  they  are  not  conclusive  nor  binding  upon  stran- 
gers: Thrasher  v.  Haines,  2  N.  H.  443 ;  Dame  v.  WingcUey  12 
Id.  L'91;  Ki/ngY.  Chase,  15  Id.  9  [41  Am.  Dec.  675];  Cham- 
herlain  v.  Carlisle,  26  Id.  540;  Demeritt  v.  Zyfordy  27  Id.  641. 

And  it  does  not  seem  to  us  consistent  with  sound  principles 
to  give  to  the  discretionary  orders  of  the  courts  any  more  ex- 
tensive effect  than  the  law  gives  to  their  judgments:  See 
ClaggeU  v.  Simes,  25  K.  H.  411. 
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As  a  general  rule,  we  think  that  every  application  for  an 
amendment  should  show  wl>^  «re  the  parties  haring  rights  which 
may  be  affected  by  it,  and  due  notice  of  the  proceeding  should 
be  given  them.  Probably  such  notice  as  is  required  by  law  in 
the  settlement  of  estates  in  the  probate  court  would  be  suffi- 
cient, the  proceedings  being,  like  them,  in  the  nature  of  pro- 
ceedings in  rem.  But  if  notice  is  entirely  omitted,  or  is  given 
to  a  part  only  of  those  whose  rights  maybe  affected,  the  amend- 
ment will  be  made  at  the  risk  of  being  held  ineffectual,  and  as 
if  not  made,  as  to  those  interested  who  had  no  notice. 

In  the  present  case,  the  amendment  was  without  notice  to  the 
heirs,  whose  interests  might  be  vitally  affected  by  it,  and  who 
should  have  had  an  opportunity  to  show  that  the  original 
record  was  true,  and  that  it  would  be  made  false  by  the  amend- 
ment  proposed.  As  to  them,  the  amendment  is  inoperative,  and 
the  record  still  stands  in  its  original  form,  and  Ihe  yKef  ol  ite 
oath  was  therefore  open  to  objection. 

It  is  further  objected  that  the  sale  by  the  administntor  wm 
made  at  private  sale,  and  not  at  auction  as  the  statute  requires, 
and  his  deed  is  therefore  ineffectual  to  convey  the  estate.  Bjy 
the  case  it  is  stated  that  the  administrator,  being  duly  lieenied  to 
sell  this  real  estate,  gave  proper  notice  for  a  sale  at  puUio  auc- 
tion on  the  twenty-sixth  of  May,  1847,  and  at  that  time  enpoaed 
the  premises  for  sale;  but  the  same  were  bid  off  by  the  admin- 
istrator, he  being  the  highest  bidder.  Afterwards,  on  the  same 
day,  the  administrator  sold  the  premises  at  private  sale  to  the 
tenant,  and  made  him  a  deed  in  due  form,  as  administrator. 

Upon  these  facts,  it  is  contended  for  the  plaintiff  that  there 
was  no  sale  at  the  auction,  the  properly  being  bid  in  by  the  ad- 
ministrator; while  it  is  insisted  for  the  tenant  that  the  bidding 
of  the  administrator  was  merely  for  the  benefit  of  the  estate; 
that  his  bid  was  assumed  by  the  tenant,  and  the  deed  made  to 
him  as  the  highest  bidder.  It  is  not  asserted  that  there  was  any 
actual  fraud  in  this  case,  but  it  may  be  fairly  inferred  that  the 
administrator  overbid  the  purchaser  in  the  hope  of  getting  a 
higher  bid,  and  then  persuaded  him  to  take  it  off  his  hands. 
All  which  might  happen  vrithont  any  fraudulent  purpose  toward 
the  estate.  But  we  regard  the  whole  transaction  as  dangerous 
and  improper,  and  as  illegal,  giving  no  right  to  the  administrator 
to  hold  the  property,  or  to  claim  any  conveyance  under  his  bid. 

To  say  nothing  of  the  difficulty  of  an  administrator's  making 
an  effectual  conveyance  to  himself,  the  transaction  may  be 
v^gaxded  either  as  if  the  bid  had  been  made  1^  the  agent  of  the 
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administrator,  the  deed  made  to  the  agent  and  by  him  to  the 
tenant,  or  as  if  made  by  the  administrator  on  his  own  account, 
and  a  sale  by  him  of  the  property  to  the  tenant  at  private  sale, 
or  as  if  made  by  the  administrator  as  the  agent  of  the  purchaser, 
and  a  conyeyance  made  by  the  administrator  to  the  principal  for 
whom  he  has  acted.  The  CTidence  furnishes  little  support  for 
either  the  first  or  third  of  these  views,  but  either  is  more  &Tor- 
able  for  the  tenant  than  the  second,  and  if  neither  of  them  can 
be  sustained,  it  would  be  hopeless  to  contend  for  the  other. 

Upon  the  first  view,  it  is  urged  by  the  tenant  that  this  action 
is  brought  at  common  law;  and  that  it  is  settled  in  this  state 
that  at  common  law  purchases  of  estates  of  their  intestates  by 
administrators,  when  sold  by  themselves  under  license,  are  not 
void  or  voidable  unless  tainted  with  actual  fraud;  and  for  this 
position  the  case  of  LoveU  v.  Briggs,  2  N.  H.  221,  is  cited;  and 
it  must  be  admitted  that  the  language  of  the  judge  who  delivered 
the  opinion  of  the  court  in  that  case  fully  sustains  that  position. 

But  it  is  contended  by  the  learned  counsel  for  the  plaintiff 
that  the  language  there  used  is  a  mere  obiter  dictum;  that  the 
law  is  clearly  otherwise,  and  has  been  so  held  in  more  recently 
considered  cases.  The  first  of  these  positions  is  shown  to  be 
correct  by  an  examination  of  the  case.  The  case  related  to  the 
validity  of  the  sale  by  a  widow  of  her  share  of  an  intestate 
estate  to  the  administrator.  It  had  no  relation  to  the  sale  of 
the  real  estate  of  an  intestate,  under  a  license  by  an  adminis- 
trator to  himself,  directly  or  indirectly,  as  the  highest  bidder. 
The  statements  of  the  law  on  the  subject  before  us  are  without 
authority,  and  upon  a  careful  examination  of  the  authorities  we 
think  them  unsupported.  The  books  cited  by  the  counsel  seem 
to  us  to  sustain  tiie  position  taken  by  him,  that  the  administza- 
tor  could  not  be  the  seller  and  purchaser  at  his  own  auction. 
The  authorities  which  sustain  this  position  are  numerous.  In 
equity  they  are  uniform,  as,  indeed,  seems  admitted  in  LoveU  v. 
Briggs,  supra.  To  the  cases  there  cited  may  be  added  many 
others:  See  1  U.  S.  Eq.  Dig.  628,  Trusts,  lY.,  6, 274;  1  Chit.  Eq. 
Dig.,  tit.  Fraud,  Vn. 

The  rule,  as  we  /apprehend,  is  well  laid  down  in  this  way:  '*A 
party  cannot  legally  purchase  on  his  own  account  that  which  his 
duty  or  trust  requires  him  to  sell  on  account  of  another,  nor 
purchase  on  account  of  another  that  which  he  sells  on  his 
own.  He  cannot  unite  the  opposite  characters  of  buyer  and 
seller: "  See  4  XT.  S.  Dig. ,  tit.  Ezeoutors  and  AdministratorB,  Y. , 
206,  269,  804, 806,  817,  861. 
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In  Perttns  y.  ThompBon,  8  N.  H.  144,  the  piinoiple  inyolyed 
in  this  case  came  in  question  in  the  case  of  a  depniy  sheriff  sell- 
ing goods  on  execution;  and  the  court  held  that  the  characters 
of  seller  and  buyer  of  the  same  article  at  the  same  time  are  in- 
consistent, and  cannot  be  united  in  the  same  person.  He  who 
acts  as  agent  to  sell  cannot  be  himself  the  buyer,  and  a  deputy 
sheriff  who  purchased,  by  the  aid  of  a  friend,  goods  taken  on 
execution  and  sold  by  him,  was  held  liable  for  them  in  trover. 
In  this  case  Chief  Justice  Bichardson  cites  the  case  of  Currier 
y.  Oreen^  2  Id.  225,  as  an  authority  that  he  who  acts  as  an  agent 
to  sell  real  estate  cannot  be  interested  in  the  purchase  of  the 
estate  he  sells.  And  in  the  case  of  BrackeU  y.  TOloison^  4  Id. 
208,  it  was  held  that  purchases  made  by  an  administrator  at  his 
own  sale,  in  the  name  of  others  and  in  his  own,  were  illegal; 
and  Currier  y.  Oreen,  supra,  and  Perkins  y.  Thompson,  supra, 
were  cited  for  the  reasons  of  the  decision. 

The  law  is  correctly  and  clearly  laid  down,  as  we  think,  in 
IMchfidd  y.  Cudworih,  15  Pick.  23,  a  real  action,  by  Judge 
Morton.  ''It  is,"  he  says,  *'a  salutary  and  sound  principle, 
that  agents  to  sell  cannot  be  purchasers;  that  the  characters  of 
seller  and  buyer  are  so  entirely  incompatible  that  they  can 
neyer  be  united  in  the  same  person.  And  generally,  that  trus- 
tees of  eyery  description  who  haye  power  to  sell  can  neyer,  by 
direct  or  indirect  means,  become  purchasers  of  the  trust  prop- 
erty :  Copeland  y.  MercanlUelns.  Co, ,  6  Pick.  204;  Church  y.  Marine 
Ins,  Co.,  1  Mason,  341;  Barker  y.  Marine  Ins.  Co.,  2  Id.  369; 
Paley  on  Agency,  32;  Ex  parte  James,  8  Yes.  837;  Ex  parte 
BenneU,  10  Id.  381;  SoiUh  Baptist  Society  y.  Clapp,  18  Barb.  47. 
But  these  principles  do  not  render  the  sale  absolutely  yoid. 
Strangers  to  the  property  cannot  call  it  in  question.  It  is  yoid- 
able.  It  is  an  abuse  of  authority  which  may  be  taken  advan- 
tage of  by  any  one  whose  interest  is  affected.  Hence,  cestuis  que 
trust,  and  all  for  whom  the  trustee  or  agent  acted,  have  an 
option  to  avoid  the  sale  and  retain  the  property  sold,  or  to  con- 
firm the  sale  and  receive  the  consideration,  as  may  be  for  their 
interest:  Jennison  v.  Hapgood,  7  Pick.  1  [19  Am.  Dec.  258]; 
S.C.,  lOId.  77." 

The  heirs  or  their  assignees  have  an  election  to  avoid  or  con^* 
firm  the  sale,  and  in  doing  this  they  are  not  bound  to  act  jointly. 
Each  one  has  an  individual  election. 

In  Blood  v.  Hayman,  13  Met.  231,  these  principles  are  recog- 
nized as  the  well-known  rule  in  the  case  of  an  administrator. 

The  sale,  then,  to  the  administrator  or  his  agent  was  i 
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and  Yoidablei  in  the  inBtance  of  the  heirs,  if  it  had  been  canied 
into  effect  by  a  conyeyanoe.  It  would  be  equally  inTalid  if  it 
had  been  made  to  the  administrator  as  the  agent  of  the  pur- 
chaser; since  we  regard  it  as  settled  that  a  person  who  is  inca^ 
pacitated  from  purchasing  on  his  own  account  cannot,  under 
any  circumstances,  buy  as  the  agent  of  a  third  person:  JSdwley 
T.  Cramer,  4  Cow.  717,  per  Walworth,  Oirouit  Judge;  Eg 
parte  Bennett,  10  Yes.  381.  So  that,  "viewed  in  any  light,  the 
sale  to  Pinkerton  was  defeasible  by  the  heirs  at  their  election. 
It  may,  however,  be  noticed  that  there  is  here  no  eTidenoe  that 
Pinkerton  was  the  agent  of  the  tenant  at  the  sale.  The  sale 
was  merely  abortive,  ending  in  nothing;  but  the  property, 
being  bid  in  by  the  administrator,  remained  a  part  of  the  estate, 
as  if  nothing  had  been  done;  the  conyeyance,  being  made  under 
circumstances  in  which  the  administrator  had  no  power  effect- 
ually to  convey  the  estate,  was  unavailing  to  transfer  the  inter- 
est of  the  heirs  if  they  object;  under  some  circumstances,  it 
might  convey  a  limited  interest,  given  by  law  to  the  adminis- 
trator: See  Bergin  v.  Mclhrland,  26  N.  H.  583.  But  there  an 
no  facts  here  showing  the  existence  of  any  such  qualified  estate 
in  this  case. 

There  can  be  no  valid  claim  for  betterments  in  consequence 
of  the  want  of  six  years'  possession  between  the  deed  to  the 
tenant  and  the  commencement  of  this  action.  This  interval  wad 
less  than  five  years,  and  consequently  insufficient,  unless  the 
tenant  can  connect  his  defeasible  estate  under  his  deed  with 
the  estate  of  the  administrator  under  the  law,  continuing  until 
the  settlement  of  the  estate. 

But  there  is  no  pretense  that  an  administrator,  holding  the 
estate  as  a  trustee  for  the  creditors,  has  such  a  supposed  legal 
title  as  would  authorize  him  to  olaim  for  betterments.  He  has 
a  legal  title  of  a  qualified  character,  that  is,  to  take  the  profits 
for  the  use  of  the  estate;  but  if  the  estate  continued  unsettled 
for  ever  so  many  years,  the  administrator  could  claim  nothing  for 
expenditures  upon  the  property,  excepting  for  necessary  repairs 
which  he  would  be  entitled  to  be  allowed  on  settlement  of  his 
administration  account  in  the  probate  court,  and  not  elsewhere. 
The  tenant,  then,  can  derive  no  aid  from  the  estate  of  the  admin- 
istrator, and  consequently,  has  failed  in  supporting  a  claim  for 
betterments. 

Judgment  on  the  verdict. 

Lbitkbs  of  Adminisibatiok  abb  hot  Bolb  Gompbtemt  BvmsEioB  of 
ftdiiiiiiirtiation^£ruited.    It  will  be  snffioieat  to  show  the  order  of  the  oout 
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graatiiig  the  adminifltration  and  rabseqaent  orden  treatinff  the  person  ap- 
pointed  as  administrator:  ffotejf  ▼.  Braaher,  83  Am.  Dee.  299*  Letters  of 
administration  are  merely  eTidenoeH>f  the  authority  oonf  erred  npon  the  admin- 
istntor,  the  lasoanoe  of  which  need  not  be  shown  in  a  soit  against  the  admin* 
iatrator  after  proof  of  the  grant  of  administration:  Edami  ▼.  EUAoU,  39  Id.  326. 

Amikdkd  Bioobd  Stakds  as  it  It  had  nkyxs  bxbn  DxraorzYX,  and  no 
oonrt  can  incidentally  inquire  into  its  verity:  Jones  ▼.  Z/€wis,  47  Am.  Deo. 
338,  and  note,  where  prior  oases  on  theenbject  in  this  series  are  collected. 

Aj>mini8T&atob  has  No  Right  to  Pubohasx  Estate  npon  which  he 
administers:  Oreen  ▼.  Sargent^  66  Am.  Dec  88,  and  cases  collected  in  note 
thereto. 

Administratob  GAiniOT  BiooMX  Purohasxr  Of  Estatx  or  effects  of  his 
Intestate:  Ihoight  ▼.  Blachner,  67  Am.  Deo.  130,  and  note,  where  cases  are 
collected  to  this  point,  and  also  ta  the  point  that  purchases  made  at  snoh  sales 
are  voidable  only,  and  not  void. 

PuBCBAsn  Mads  bt  Exboutqbs,  Admixibibatobb,  ob  Sbbbzvib  at  their 
own  sales  and  on  their  own  acooont  are  voidable,  and  not  void:  Worthy  v, 
Johmaon,  62  Am.  Deo.  399,  and  note. 

Comfbhsation  to  Ezxoutor  ob  GuABDiAir  for  his  services  is  confined 
to  the  commissions  allowed  by  law:  Vanderheyden  v.  Vanderheydenf  21  Id.  86. 

Bona  Fn>x  Pubchasib  vbom  Exxcutob  having  No  Powxb  to  Sbll 
acquires  no  title:  Worthy  v.  JoJmmmt  62  Am.  Dec  399;  to  same  point,  WiUkoM 
V.  Merie^  26  Id.  604. 

Pbobatb  Coubt  has  Powxb  to  Aicxnd  its  Bsoobd,  upon  giving  proper 
notice  to  the  parties  interested.  The  principal  <»se  is  cited  to  this  point  in 
KimbaU  v.  FUk,  30  K.  H.  111-119. 

Ths  pbingipal  oasb  is  ottbd  In  Lucy  v.  Lucy,  66  K.  H.  9,  to  the  point 
that  the  mere  fact  that  the  estate  is  settled  in  the  insolvent  course-does  not 
«nthorisa4he  administrator  to  have  possession  of  the  real  estate 
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Qrhidb  ov  Pbtbioian  with  Whom  Anothjeb  Phtbigian  Stitdixd  his  pn^ 
feasiour  as  to  whether  he  possessed  "more  than  ordinary  skill  of  members 
of  his  profession,  judging  from  his  acquaintance  with  them,"  is  not  com- 
petent evidence. 

RxFiTTATioN  Of  iNSTTnrnoN  WHSRS  Pht8ioian*s  Studibs  wbbx  Pubsuxd 
can  have  no  legitimate  bearing  upon  question  of  skill  possessed  by  one 
physician  as  compared  with  others. 

NvKBSB  OT  Casks  Tbbatbd,  Covbsx  or  Tsbatmbnt,  ob  Amount  or  Pbaotioi 
possessed  by  a  physician  is  not  competent  evidence  to  show  his-skiU. 

BviDBNOB  Intbodctcbd  TO  Pboyb  Skill  Possessed  bt  Svbgeon  two  yean 
subsequent  to  act  oompUined  of  is  incompetent  to  prove  skill  at  the  timt 
that  ^e  act  was  done. 

BviDXNCB  THAT  Skillbb  Subgbon  Asbsbted  Phtsicoan  Who  had  Sole  Con- 
XBOL  or  Casx  could  not  tend  to  prove  the  de|;ree  of  skill  possessed 
by  said  physician,  especially  when  there-waa  a  disagreement  as  to  mods 
of  tnatment  to  be  pursued. 
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AoQomnvBOOBB  abb  hov  Evxdbvcb  ab  to  Tm b  ov  Yxsm  mndt  by  phyvciiB 
to  other  patieiiti;  they  are  only  written  dedaratioiis  m  to  iMti  material 
to  the  canoe  of  the  phyiieiaii,  made  by  himself. 

Whbn  AonoB  18  Bbouoht  aoainst  Sitbobon  for  injury  ariaiag  from  nnakill- 
fal  treatment*  the  burden  of  proof  is  on  the  plaintiff  to  show  want  of 
knowledge  and  skill  on  the  part  of  defendant. 

tt  D  Sbxtlbd  Pbaoticb  15  Nbw  Hamfshibb,  that  upob  Bbobivino  Wbit- 
TBir  Bbqitbbt  from  the  jnry  the  ooort  may  send  them  written  instmotionB 
in  the  abeenoe  of  oonnsel;  such  requeat  and  instraetiotts  most  be  filed 
with  the  verdict  by  the  oonrt  so  that  they  may  be  seen  by  oounsel. 

AirXDAYIT  OF  JUBOB,  80  FaB  AS  It  RbLATES  TO  WhAT  ToOK  PlAOI  IK  JUBT- 

BOOM,  is  incompetent  to  impeach  the  Terdiot.    It  would  be  admissible 
in  exculpation  of  a  jnror,  or  to  sustain  the  verdict. 

PtBA  OF  SUOHT  IlXBBSS  WILL  BOT  JUBTIFT  USB  OF  SFIBITfronS  LiQUOB  by  a 

jaryman,  no  matter  how  small  the  amount.    Use  of  brandy  by  Jury,  after 
retiring  to  form  their  Terdiet^  is  snfileient  canse  to  set  the  verdict  aside. 

AonoN  for  unskillful  treatment  of  plaintiff's  injured  limb  by 
defendant,  a  physician  and  surgeon.  Yerdict  being  returned 
for  plaintiff,  it  was  ordered  that  the  case  be  transferred  to  the 
superior  court  for  determination,  upon  the  questions  arising  in 
•the  case.     The  opinion  states  the  facts. 

Christie  and  Kingman^  lor  the  defendant. 

Wiggins,  J.  8.  WeUs,  and  Wheeler,  for  the  plaintiff. 

By  Court,  Woods,  G.  J.  One  important  question  involTed  in 
the  trial  related  to  the  degree  of  skill  possessed  by  the  defend- 
ant as  a  surgeon.  The  fact  essential  to  be  proved  was  that  he 
was  as  skillful  as  surgeons  generally  in  the  section  of  the  country 
in  which  he  practiced;  or  in  other  language,  that  his  skill  was 
equal  to  the  ordinary  skill  of  the  members  of  the  profession  in 
practice. 

1.  The  opinion  of  the  physician  with  whom  the  defendant 
studied  his  profession  was  asked  as  to  the  fact  whether  he  pos» 
sessed  **  more  than  the  ordinary  skill  of  the  members  of  the 
profession,  judging  from  his  acquaintance  with  them."  The 
court  declined  to  permit  the  inquiry  to  be  made.  Was  the  rul- 
ing correct  ?  It  was  clearly  matter  of  opinion  that  was  sought. 
An  opinion  was  asked  touching  the  relative  skill  of  the  defend* 
ant,  so  far  as  the  witness  could  judge.  Had  the  defendant  a 
right  to  that  opinion  before  the  jury?  The  general  rule  is  that 
the  opinions  of  witnesses  are  not  evidence.  To  this  rule,  how- 
ever, there  are  some  exceptions.  In  Bochester  t.  Chester,  3  N. 
H.  866,  it  is  said  that  ''on  questions  of  science  and  trade,  and 
others  of  the  same  kind,  persons  of  skill  may  no  doubt  be  per- 
mitted to  give  their  opinions  in  sTidence,  because  the  jury. 
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being  wholly  nnaoqnainted  with  the  partioulars  on  which  such 
opinions  are  founded,  eonld  be  nnable  to  draw  any  oorrect  oon- 
clnaionB  from  hearing  them  stated;  for  instance,  was  a  physician* 
to  state  the  particular  medicine  administered  to  a  patient,  from, 
being  nnaoqnainted  with  the  operation  and  effect  of  snch  medi- 
cine, the  jmy  wonld  be  wholly  incomx>etent  to  jndge  whether 
0Dch  treatment  wonld  probably  produce  the  death  of  the  patient 
or  not.  Bo  if  a  ship-bnilder  should  state  to  a  jmy  of  the  country 
the  condition  of  a  vessel,  they  would  be  unable  to  judge  whether 
she  would  be  seaworthy  or  not.  So  should  a  mechanic  describe 
to  the  jury  a  complicated  machine,  constructed  of  different 
materials,  of  which  they  were  unacquainted,  it  would  be  impos- 
sible for  them  to  judge,  with  any  degree  of  accuracy,  of  its 
▼alne."  These  cases  are  given  as  illustrations  of  the  ezceptiona 
to  the  general  rule  stated  above.  It  would  seem  from  the  illus- 
trations that  when  it  is  supposable  that  jurors  can  form  a  cor- 
rect judgment  or  opinion,  without  the  aid  of  the  opinions  of 
others,  from  facts  stated,  the  opinions  of  others  are  not,  as  a 
general  rule,  to  be  received  in  evidence.  But  when  it  is  other- 
wise, their  opinions  may  be  received  on  questions  of  skill  and 
science.  In  the  case  before  us,  the  jury,  we  conceive,  might. 
well  be  supposed  to  be  able  to  determine  whether  the  defendant 
possessed  ''the  ordinary  skill  of  the  members  of  the  profes- 
non,'*  from  the  facts  being  stated  upon  which  the  witness  might 
found  his  own  opinion.  If  the  witness  knew  the  extent  of  the 
knowledge  and  skill  of  the  members  of  the  profession  generally, 
he  might  state  the  facts  constituting  the  evidence  of  that  knowl- 
edge and  skill  among  them  generally,  and  also  in  relation  to  the 
particular  individual  in  a  case  like  tiiis;  and  we  think  that  when 
they  should  be  stated,  the  jury  might  form  a  correct  judgment  a& 
to  the  comparative  skill  of  the  profession  generally,  and  of  the 
individual.  A  competent  and  skillful  surgeon  would,  doubt- 
less, well  know  and  could  easily  state  what  constitutes  skill  in 
another.  And  he  could  describe  the  extent  of  the  possession  of 
the  qualifications  constituting  it  among  the  profession,  and  also 
BO  ftur  as  it  relates  to  the  individual.  From  such  a  statement 
tiie  jury  could  readily  form  a  judgment,  and  make  the  requisite 
comparison.  We  think  there  was  no  error  in  the  ruling  of  the 
court  in  this  branch  of  the  case. 

2.  We  are  of  the  opinion  that  the  general  reputation  of  the 
Vermont  Medical  Institute,  at  which  it  appeared  that  the  de- 
fendant had  attended  lectures,  could  have  no  legitimate  bearing 
iipon  the  question  of  the  skill  of  the  defendant  as  compared. 
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with  that  of  other  surgeons.  Whatever  that  xepatation  might 
be,  the  indiTidoal  student  might  possess  more  or  less  skill  than 
others.  The  profioienoj  that  one  makes  in  the  pursuit  of  sci- 
ence must  depend  mainly  upon  personal  exertion  and  talent, 
and  oannot  be  measured  with  legal  accuracy  by  the  reputation 
of  the  institution  at  which  his  studies  may  be  pursued. 

3.  We  think,  also,  that  the  ruling  of  the  court  was  oorreot  in 
disallowing  the  third  proposed  inquiry  stated  in  the  case.  The 
object  of  the  inquiry  was  to  lay  before  the  jury  the  evidence  of 
what  practice  the  defendant  had  had,  and  the  cases  he  had 
treated,  and  his  course  of  treatment  of  them,  and  thus  to  show 
his  skill.  The  true  objection  to  the  evidence  proposed  was  that 
it  would  not  show  what  the  character  of  the  cases  was,  nor  their 
treatment,  excepting  by  the  defendant's  own  declarations^  which, 
being  in  his  favor,  were  not  evidence. 

4.  The  evidence  proposed  to  be  given  of  cases  in  surgery 
actually  treated  by  the  defendant,  as  showing  his  skill,  was 
properly  rejected.  The  cases  occurred  two  years  after  the  case 
in  question,  and  even  if  he  were  then  as  skillful  as  the  rule  of 
law  requires,  it  would  not  legitimately  show  that  he  was  so 
skilled  at  the  date  of  the  act  complained  of  in  this  case.  Skill 
possessed  two  years  subsequently  to  the  time  of  the  act  com- 
plained of  does  not  presuppose  a  like  degree  of  skill  at  its  date. 

5.  The  fact  that  Dr.  Grover,  a  skillful  surgeon,  assisted  the 
defendant  in  the  treatment  of  the  plaintiff,  could  have  no  tend- 
ency to  prove  either  the  skill  or  diligence  of  the  plaintiff,  and 
particularly  when  taken  in  connection  with  the  evidence  of  their 
disagreement  as  to  the  mode  of  treatment  pursued  by  the  de- 
fendant. We  do  not  understand  that  Grover  attended  by  the 
procurement  of  the  defendant,  and  so  his  attendance  furnishes 
no  evidence  of  diligence  on  the  part  of  the  defendant,  and  their 
disagreement  would  not  prove  his  skill,  Grover  being  con- 
fessedly skillful. 

6.  The  account-books  were  clearly  not  evidence  in  his  favor  as 
to  the  time  of  his  visits  to  other  patients.  They  were  nothing 
more  or  less  than  written  declarations  as  to  facts  material  to 
the  cause  of  the  defendant,  made  by  himself.  They  might  or 
might  not  be  accurately  and  truly  made.  The  case  of  BatcheU 
der  V.  Sanborn,  22  N.  H.  826,  is  a  case  directly  in  point  to  show 
that  the  books  were  not  competent  evidence  for  the  purpose  for 
which  they  were  offered.  That  action  was  case,  for  flowing  the 
plaintiff's  land  by  means  of  a  dam,  and  the  defendant  justified 
upon  the  ground  of  an  alleged  license  to  build  and  maintain  it. 
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No  direct  eridenoe  was  given  of  the  lioense,  bat  the  aeoond 
■eaeon  after  it  was  bnilt  it  was  oarried  away  by  a  freshet,  and 
the  defendant  gave  eridenoe  tending  to  show  that  the  pLiintifl 
worked  one  day  in  repairing  the  dam^  and  after  offering  a  wit- 
ness of  that  fact,  he  offered  in  evidenoe  his  book  of  accounts  to 
establish  the  fact  of  the  day  of  the  date  of  the  labor.  It  was 
decided  that  the  evidence  was  incompetent  for  that  purpose,  it 
being  the  mere  written  statement  of  a  fact  by  the  party  himself 
liot  calculated  to  elucidate  it,  and  deriving  no  credit  from  it. 
A.  similar  principle  is  recognised  in  MaUocks  v.  Lyman,  18 
Vt.98. 

7.  The  court  below  were  right  in  instructing  the  jury  that 
the  burden  of  proof  was  on  the  plaintiff  to  diow  a  want  of 
proper  knowledge  and  skill  on  the  part  of  the  defendant,  but 
that  it  was  not  necessary  to  prove  it  by  evidence  independent  of 
and  unconnected  with  the  treatment  in  the  case.  It  is  quite  clear 
that  the  treatment  of  the  particular  case  might  show  such  gross 
Ignorance  of  the  business  of  the  surgeon  as  to  put  it  beyond 
idl  doubt  that  he  had  not  the  amount  of  skill  usually  possessed 
by  the  profession,  or  even,  in  fact,  that  he  had  no  knowledge  of 
his  profession  at  all.  It  might  appear  that  the  course  pursued 
was  wholly  unknown  to  the  profession,  and  that  it  resulted,  as 
it  necessarily  must,  in  detriment  to  the  patient.  Nothing  fur- 
ther, certainly,  would  need  to  be  shown  to  render  one  answer- 
able for  an  injury  done,  who  should  offer  his  services  as  a  skill- 
fol  surgeon. 

8.  We  think  the  instruction  to  the  jury  that  in  estimating 
the  damages  they  might  consider  the  amount  paid  by  the  plaint- 
iff to  the  defendant  for  his  professional  services  in  the  case,  was, 
to  a  certain  extent,  erroneous.  The  damages  to  which  the 
plaintiff  was  entitled  were  those  resulting  from  the  injury  sus- 
tained by  reason  of  the  unskillful  treatment  of  the  case.  Of 
such  would  be  the  pain,  loss  of  time,  suffering,  and  increased 
delay  in  obtaining  a  cure,  and  perhaps  a  permanent  injury,  and 
an  expenditure  of  money  necessarily  consequent  upon  the  injury 
sustained  by  the  maltreatment.  The  amount  paid  to  the  plaint- 
iff, not  appearing  to  be  paid  wholly  for  services  to  remedy  the 
bjuiy  resulting  from  the  defendant's  want  of  skill,  can  hardly 
be  said  to  be  of  the  character  of  damage  to  the  plaintiff  entitling 
him  to  recover  on  that  account,  and  to  that  extent.  It  might 
be  that  the  amount  paid  him  far  exceeded  what  would  have  been 
necessarily  incurred  if  the  plaintiff's  case  had  been  properly 
tnated,  and  for  that  excess  he  might  well  recover;  but  the 
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direotion  to  tlie  juzy  went  f  urtlier,  and  embiaoed  the  entire  Bum 
paid  the  defendant.  We  think  there  was  error  in  this  inetmo- 
tion  as  it  was  stated  to  the  jory.    It  was  not  properly  limited. 

9.  The  eonrse  of  the  oonrt  in  sending  writt«i  instrMctions  to 
the  jory,  in  Ute  absence  of  oonnse!,  when  called  lor,  and  pie- 
serving  the  written  request  of  the  joiy,  was  entirely  justified  by 
the  settled  practice  in  tiiis  state,  as  well  as  by  the  decision  ia 
the  case  of  Shapfey  t.  WhAte^  6  N.  H.  172.  The  instructions 
given  were  returned  and  filed  with  the  Terdict,  and  the  request 
pieserred  by  the  court,  so  that  it  could  be  seen  by  counsel 
whether  any  erroneous  information  or  direction  had  been  given 
to  the  jury.    No  harm  could  possibly  result  from  such  a  practice. 

10.  It  is  now  fully  settled  in  this  state  that  the  affidavit  of  a 
juror  is  admissible  in  eacculpation  of  himself,  and  to  sustain  a 
verdict,  but  when  it  relates  to  what  took  place  after  the  jury 
had  retired,  is  wholly  incompetent  to  impeach  it:  7}eiivney  v. 
Evans,  13  N.'H.  466  [40  Am.  Dec.  166];  StaUy.  Ayer,  28  Id.  801. 

11.  For  the  cause  that  brandy  was  furnished  to  the  jury,  and 
drank  by  several  of  them  while  deliberating  upon  the  cause, 
after  retiring  to  form  their  verdict,  we  think  the  verdict  must  be 
set  aside.  The  quantity  drank  was  probably  small,  but  we  can- 
not consent  that  that  fact  should  make  a  difference.  We  fully 
concur  in  the  remark  made  by  the  learned  judge  in  People  v. 
Douglass,  4  Cow.  86  [15  Am.  Dec.  882] :  "  It  will  not  do  to  weigh 
and  examine  the  quantity  which  may  have  been  taken  by  the 
jury,  nor  the  effect  produced.''  The  cause  alleged,  of  slight  ill* 
ness,  will  not  justify  the  use  made  of  the  liquor.  The  case  was 
not  so  pressing  as  not  to  allow  of  opportunity  for  leave  to  be 
given  for  its  use,  if  found  to  be  one  properly  requiring  it:  BtxnU 
V.  Fowler,  7  Cow.  662.  Many  other  cases  in  the  books  go  quite 
far  enough  to  sustain  this  opinion  in  this  particular. 

12.  No  evidence  having  been  laid  before  us  in  support  of  the 
charge  of  misconduct  on  the  part  of  Josiah  Moulton,  of  course 
BO  question  arises  respecting  it  claiming  our  consideration. 

Yerdict  set  aside. 

Tssmf OKT  or  Witnbsses  WmoH  n  Merx  Mattsb  or  OnmoN,  when 
inadmissible  as  evidence:  See  Otk  v.  Thorn,  68  Am.  Dec  80S,  snd  note,  where 
OMes  in  this  series  disonssing  the  oompeteney  of  opinions  of  witaesaes  as  evi- 
dence are  collected. 

Qpisnoii  OB  BsLiKr  ov  WmnsuBs  is  not  PsorsR  Bvidkwcb.  Xh^ 
should  depose  only  to  facts,  and  snch  facts,  too^  as  come  within  their  knowl- 
edge: Dcnndl  v.  Janea^  48  AnL  Dec.  69,  and  note  73. 

Admirhibtlity  or  Opinion  or  Witnxbs  as  Evidinok:  See  J^fintm  Imnur* 
Oo.  T.  Coih&d,  22  Am.  Dec  667,  note  674;  Siku  ▼.  Paine,  61  Id.  889t 
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Bar^Mi  PnkMm  IfmaramM  Oo.  t.  Hmrmer,  50  Id.  686,  am  ako  note  706; 
ne  •honote  to  JM  r.  i>tN^,  47  Id.  258.  The  principal  oaw  wm  before  the 
•oart  cm  appaal  at  the  Deoember  term,  1863,  when  it  wee  held  that  **  evidence 
that  penon  accused  of  n^ligence  and  unakillf alnets  in  the  treatment  of  a 
broken  ankle  was  educated  at  a  medical  ■chool  of  high  repute,  waa  a  regularly 
•dneatedandakiUfnl  physician  and  surgeon,  is  proper,  and  shoald  beadmitted. " 
At  that  time  a  new  trial  was  granted:  Leighiom  ▼.  SargaU^  59  Id.  889,  and 
note  398,  where  the  principal  case  is  noticed. 

As  TO  DxosKB  07  Skill  Rbquibbo  or  Phtbioiav,  and  how  to  be  jndged: 
See  notes  to  Howard  ▼.  Orover,  48  Am.  Dec  481,  487,  and  Leighion  ▼.  8ar- 
gmi,  55  Id.  896,  396. 

Admubibilrt  or  Aooovht-bookb  Aino  Brtbiu  thkbuh  ab  BviDiarcnc: 
See  note  to  Uwon  Btmk  t.  Knapp,  16  Am.  Dee.  191;  and  notes  to  MerriU  t. 
Itkaoa  ^  Omoego  B.  B.  C^,  SO  Id.  142;  mad  MerekemU^  Bank  y.  Bawls,  60  Id. 
400. 

AxriDATiT  or  Jubob  ganvot  bb  Admittbd  to  show  what  passed  in  the 
Jnry-room  during  the  investigation  of  the  cause:  JETorns  v.  ffwaUngton,  4  Am. 
Dee.  728.  Affidavits  and  statements  of  jurymen  to  impeach  their  verdict  not 
generally  admitted:  FontUr  v.  Qward,  12  Id.  141,  note  142,  where  this 
question  is  discussed;  see  also^  on  this  question,  note  to  Crtmofwd  v.  SiaU, 
24  Id.  475-479.  AflSdavits  of  Jurors  may  be  received  in  evidence  in 
exculpation  of  tiiemselves,  and  in  support  of  their  verdict  when  such  verdict 
is  impeached  on  the  ground  of  the  improper  conduct  of  the  jury:  7Vnii«y  v. 
Amhm,  40  Id.  166^  and  note;  see  also  note  to  St  Martm  v.  Dunoyer,  61  Id. 
499. 

MxBB  Dbirkino  or  SpnurnouB  Liquobs  bt  Jubobs  is  Enough  to  Set 
ASIDE  Vbbdict:  PeopU  v.  Domglau^  16  Am.  Dee.  882,  and  note  339;  to  same 
point,  see  note  to  HUUm  v.  Sauthwick,  85  Id.  257,  258,  where  a  large 
number  of  anthorities  are  collected. 

Thx  PBDMiPAXf  0A8B  IB  oiTBD  in  JMffe  T.  OorroU^  59  K.  H.  237,  and  in 
Olefin  T.  .^ti5iim,  Id.  286,  to  the  point  that  the  affidavits  of  juross  are  admissi« 
Ue  to  sustain  a  verdict,  but  not  to  impeach  it. 


Geadwigk  v.  Knox 


{81  Haw  HAMvamaa,  226.] 
to    RwrPiBB    SXBVIGB  IN  APFLTINa  rOB  PABDOOf,  whors  BO  iflH- 

proper  means  are  to  be  resorted  to,  is  free  from  legal  or  moral  objeotioii, 
and  compensation  may  be  recovered  for  services  rendered  under  such  con- 


Pabtt  OANiroT  Do  Ahotrbb  UmouanBp  Kinskbh  and  make  it  a  mat- 
tor  ol  okim  agauMt  hiai.  To  bind  him,  it  must  be  shown  that  the  parfy 
benefited  has  done  some  act  from  whioh  his  ssssnt  to  pay  may  be  fairly 
inferred. 

^kST  CONSIDXBAnON  IB  VaUD  FoUMDAnON  Or  COHTBACT  OB  PbOMISE,  if 

the  act  has  been  done  at  request  of  party  benefited,  and  of  whom  pay- 
ment is  claimed. 
FfeoguBB  TO  Pat  voa  8BB;viCB  Bbndbbbd  at  FbnicBB  TncB,  if  no  direct 
sfviAsnce  can  be  produced,  is  eoo^ietent  evidsooe  of  sash  prsvioos  agrsoi 
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mmit,  And  ptrty  making  snoh  promise  will  not  be  at  liberty  effeerwaids 
to  deny  the  viJidity  of  the  oonaideimtion  of  snoh  promiae,  but  wQl  be 
bound  to  pey  aoooiding  to  hie  agreement  aa  mnch  aa  thoo^  the  act  had 
been  done  in  puiananoe  of  an  expceea  oontcaet. 

Assumpsit  for  work  and  labor  done.  Defendant  filed  a  set- 
off for  servioes  performed  and  money  laid  out  in  obtaining  a 
pardon  for  pliuntiff,  when  a  convict  imprisoned  in  the  state 
prison  of  Maine.  The  case  being  referred  to  an  auditor,  be 
made  a  report,  allowing  plaintiff  the  som  of  thirty-six  dol- 
lars for  work  done  for  defendant,  and  allowed  defendant  the 
sum  of  thiriy-seren  dollars  and  sixty-five  cents  on  his  set-off. 
The  auditor  further  reported  that  at  the  time  plaintiff  com- 
menced work  for  defendant  he  offered  to  work  and  pay  him  for 
money  expended  and  kindnesses  done  him  in  obtaining  the 
pardon.  The  amount  of  defendant's  claim  against  plaintiff 
does  not  appear  from  the  auditor's  report.  Neither  does  it 
appear  that  any  definite  period  of  time  was  fixed  during 
which  plaintiff  was  to  labor  for  defendant.  The  parties  agreed 
that  the  case  should  be  submitted  to  the  superior  court,  and 
that  judgment  should  be  rendered  for  plaintiff  or  defendant  as 
said  court  should  order. 

N,  and  G,  N,  Eastman^  for  the  plaintiff. 

Jordan  and  McOr%Ui8y  for  the  defendant. 

By  Court,  Bell,  J.  The  most  material  question  presented  by 
this  case  relates  to  the  claim  of  the  defendant  for  compensation 
for  his  time  and  expenses  in  obtaining  a  pardon  for  the  plaintiff, 
who  was,  at  the  time  of  the  services,  a  convict  in  the  state  prison 
of  Maine. 

There  is  nothing  stated  in  the  case  which  tends,  in  any  degree, 
to  cast  suspicion  upon  the  propriety  or  legality  of  the  particular 
measures  adopted  by  the  defendant  to  obtain  a  pardon  in  this 
case  if  there  axe  any  measures  which  can  be  legally  and  properly 
used  for  such  an  object. 

It  is  not  at  once  apparent  that  it  is  not  lawful  and  proper  for 
a  party  who  is  suffering  the  punishment  of  crime  to  apply  to  the 
pardoning  power  for  a  remission  of  his  sentence;  and,  so  far  as 
we  are  aware,  no  censure  has  been  regarded  as  attaching  to  such 
an  application,  either  in  law  or  morals.  It  seems  to  us  equally 
reasonable  for  any  other  person  who  believes  it  his  duty  to  make 
such  application  in  behalf  of  another  to  present  the  case  to  the 
executive,  with  such  petitions,  memorials,  statements  of  facts, 
and  evidence  as  are  suitable  to  satisfy  the  pardoning  power  of 
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the  propriety  of  {he  relief  desired,  and  we  ihink  no  oenBore  can 
be  jnstlj  attaoihed  to  any  person  for  his  exertions  in  snoh  a  case 
if  the  measores  adopted  are  consistent  with  the  facts  of  the  case, 
and  with  the  truth  and  honesty  of  all  parties  concerned,  while 
any  effort  to  obtain  soch  pardon  by  falsehood  and  misrepre* 
sentation,  or  by  any  species  of  fiandulent  contriyanoe,  or  by 
prostitnting  the  influence  resulting  from  official  station,  or  from 
personal  relation  to  the  pardoning  power,  is  entirely  forbidden 
bylaw. 

A  person  in  prison  can  do  little  to  aid  himself  in  bringing  his 
case  to  the  consideration  of  the  ezecutive.  For  ererytfaing  that 
must  be  done  without  the  walls  of  the  prison  the  convict  is  com- 
pelled to  rely  on  the  assistance  of  those  who  have  their  liberty. 
Such  assistance  may  be  afforded  from  motives  of  charity  and 
compassion,  or  the  motive  may  be  in  part  kindness  and  in  part 
an  expectation  that  the  party  relieved  will  be  ready  to  afford  a 
suitable  compensation  for  the  services  and  expenses;  or  the  party 
in  prison  may  employ  another  to  do  such  acts  as  may  be  right- 
fully and  properly  done  for  his  relief,  and  contract  to  pay  him 
for  his  services  and  to  repay  him  his  expenses.  Such  a  contract, 
if  the  parties  contemplate  only  a  resort  to  legal  and  proper 
measures,  is  free  from  any  just  exception,  and  binding  upon  the 
parties. 

There  is  here  no  evidence  of  any  such  contract  actually  made 
before  the  performance  of  the  services  charged.  So  far  as  ap- 
pears by  the  case,  the  services  in  this  case  were  rendered  either 
from  compassion  alone  or  from  this  motive  and  a  hope  that  the 
services  would  be  at  some  time  compensated.  It  is,  perhaps, 
of  little  moment  which  of  these  is  the  fact.  The  defendant,  in 
neither  case,  would  have  any  legal  claim  against  the  plaintiff, 
merely  from  the  rendition  of  the  service.  It  is  settled  that  no 
man  can  do  another  an  unsolicited  kindness  and  make  it  a  mat- 
ter of  claim  against  him;  and  it  makes  no  difference  whether  the 
act  was  done  from  mere  good-will  or  in  the  expectation  of  com- 
pensation. Unless  the  party  benefited  has  done  some  act  from 
which  his  assent  to  pay  for  the  service  may  be  fairly  inferred, 
he  is  not  bound  to  pay:  Season  v.  Wirdnam,  1  Car.  &  P.  434; 
PeUy  V.  Rawlins,  Peak's  Ad.  Cas.  226;  Alexander  v.  Vane,  1  Mee. 
ft  W.  611;  Parker  v.  Crane,  6  Wend.  647;  1  Sel.  N.  P.  48;  2 
Oreenl.  Ev.  83. 

It  is  a  general  rule,  too,  that  a  past  consideration  is  not  a 
valid  foundation  of  a  contract  or  promise,  unless  the  act  has  been 
done  at  the  request  of  the  party  benefited,  and  of  whom  payment 
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iaelaimacl:  See aMnecaooo,  and  1  Stoph.  N.P,  244;  JBngy.Sean, 
2  Cramp.  M.  &  B.  48.  There  is,  in  this  cese,  no  direct  evidanoe 
of  may  requeet  on  the  pert  of  the  plaintiff  to  the  defendant  to 
render  the  sarrioeB  and  incur  the  erpenses  charged.  Bat  direct 
eridenoe  is  nerer  neeoooniy  to  prore  each  reqiiest.  A  promise 
to  pay  for  a  service  rendered  at  a  fonner  time»  where  no  direct 
eridenoe  of  assent  or  agieemant  can  be  shown,  is  competent 
eridenoe  of  such  prerions  assent,  or  reqaeet,  or  agreement,  and 
ihe  party  making  snch  promise  will  not  afterwards  be  at  liberty 
to  deny  the  validity  of  the  consideration  of  snch  promise,  but 
will  be  bound  to  pay  according  to  his  engagement.  So  that  if 
the  plaintiff,  being  aware  of  what  labor  had  been  performed  and 
expenses  incnrred  by  the  defendant,  for  his  benefit  and  relief, 
had  therenpon  promised  to  pay  for  the  same,  he  would  be  as  fully 
bound  by  such  promise  as  he  would  be  if  the  same  had  been 
done  in  pursuance  of  an  express  contract:  Otbome  ▼.  Bogers^  1 
Saund.  264;  Buni  t.  Bate,  Dyer,  272;  Seaman  t.  Price,  2  Bing. 
437;  Cooper  t.  MarUn,  4  East,  76;  1  Sel.  N.  P.  48.  The  case  of 
Lampleigh  t.  BrathwaU,  Hob.  106,  is  a  case  directly  in  point.  It 
is  there  held  that  if  A.  requests  B.  to  endeavor  to  procure  for  A. 
a  pardon,  and  after  B.  has  made  such  endeaTor  A.,  in  considera- 
tion thereof,  promises  to  pay  him  a  certain  sum  of  money,  this 
is  a  good  consideration:  1  Sel.  N.  P.  48;  1  BoU.  Abr.  11. 

The  present  is  not  a  case  of  an  oxproos  promise.  There  is  no 
proof  that  the  defendant  asked,  or  the  plaintiff  agreed,  for  the 
payment  of  the  defendant's  claim  in  direct  terms;  and  this  gives 
rise  to  the  second  question  of  the  case,  whether  the  services  for 
which  payment  is  now  claimed  by  the  plaintiff  were  rendered 
upon  an  agreement  to  pay  in  that  way  the  ddFendanfs  claim. 
An  auditor  is  appointed  as  a  substitute  for  a  jury,  in  certain 
cases,  to  hear  the  evidence,  and  find  and  report  the  facts  to  the 
court.  Here,  instead  of  reporting  the  facts  vrfaich  he  finds 
proved,  which  are  necessaiy  to  be  shown  by  the  one  party  or  the 
other,  the  auditor  has  stopped  short  of  his  duty,  and  merely 
reported  the  evidence.  The  material  facts  to  be  proved  to  sup- 
port the  defense  were,  whether  the  plaintiff  did  agree  to  pay  the 
defendant's  claim  by  his  labor,  and  whether  the  labor  he  then 
performed  was  done  and  accepted  as  such  payment.  We  have 
examined  the  evidence  reported,  and  we  think  it  was  competent 
and  sufficient  to  prove  all  these  &cts;  and  as  it  was  entirely  un- 
qualified and  uncontradicted,  we  cannot  doubt  that  the  auditor 
must  have  arrived  at  this  conclusion 

Assdming  these  results,  the  plaintiff  is  not  entUied  to 
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becanae  his  serviooB  were  rendered  in  payment  of  a  debt.  The 
defendant  is  not  entitled  to  recover  any  balance,  beoanee  it  was 
only  payable  in  work,  and  it  does  not  appear  that  the  defendant 
has  ever  aaked,  or  the  plaintijff  refoaed,  to  pay  it  in  that  way. 
There  most,  therefore,  be  jadgment  for  the  defendant  for  costs. 


CoNTBAor  TO  Endratob  to  PltoouBB  Pabdon  fboh  Gotervob  for  a 
compensation  is  immoral  and  void:  HoJafiM  v.  diU«n,  32  Am.  Dec.  750. 
Mr.  Wharton,  in  hia  commentaries  on  the  law  of  contracts,  at  section  404, 
■ays:  "  Where  there  is  a  board  of  pardons  before  whom  connsel  appear,  or 
when  there  ia  a  hearing  before  an  executive,  there  is  no  reason  why  counsel 
should  not  present  a  case  for  oonsideration  and  be  properly  paid  for  their 
services,  (hi  the  other  hand,  a  contract  whose  consideration  is  the  obtaining 
a  pardon  from  a  governor  cannot  be  enforced.  It  is  otherwise  with  a  contract 
for  professional  services  in  presenting  and  arguing  a  case  before  the  execu- 
tive;" citing  to  the  point  first  above  mentioned  the  principal  case,  and  also 
citing  to  same  point  FUmh  v.  Himt^  5  Pa.  St.  452;  S.  C,  47  Am.  Dec  422; 
Bowman  v.  CqfrcUh^  59  Pa.  St.  23;  Haines  v.  Leuna^  54  Iowa,  301.  For 
further  discussion  of  the  question  of  pardons,  see  note  to  State  y.  McInHret  59 
Am.  Dec.  572  et  seq. 

Sebvici  Rendered  to  One  wrrHOur  bis  Bequest  la  SnEnciBirr  Con- 
sideration for  subsequent  promise  to  pay  therefor:  Lyeoming  v.  Union,  58 
Am.  Dec  575;  and  as  to  moral  obligation  or  equitable  duty,  when  snfficieoft 
for  promise  to  pay,  see  note  581,  and  cases  there  oolleoted. 


Ktmbalti  v.  BeDINGw 


{SI  Kxw  MAMMBOm,  853.] 

Whssb  No  BmoBS  nor  Implbd  Directions  can  be  Dkbx^ed  from 
WiUi  of  donor  as  to  investment  of  trust  funds,  it  is  the  duty  of  the  trus- 
tee to  whom  money  is  conveyed  in  trust  to  invest  it  in  good  and  safe 
securitieB. 

Trustee  being  Dirbotsd  to  Use  his  '*Be8t  Skill  and  Judgment"  in 
Invehtino  Trust  Funds,  his  powers  and  discretion  are  not  enlarged  by 
the  use  of  the  words  "best  skiU  and  judgment.** 

IlTTEBTMENT,  TO  BE  DEEMED  SaTE,  MUST  HAVE  SOME  EVIDENCE  THAT  It  IS 

so^  to  distinguish  it  from  mere  adventure;  it  must  have  a  valuation, 
yield  an  actual  income,  and  not  be  founded  upon  remote  contingencies. 
Buying  stock  in  a  contemplated  railroad  is  not  a  safe  investment,  but  a 
mere  adventure. 
Trustee  does  not  Transcend  his  Power  or  Abuse  his  Trust  by  pay- 
ing over  to  the  cestui  que  trust  money,  in  good  faith,  when  chaiged  by  the 
will  of  testator  to  do  so  when  in  his  judgment  it  seems  necessary. 

Afpbal  from  decree  of  probate  jadge  disallomng  certain 
items  in  an  account  exhibited  bj  appellimt  in  behalf  of  his  in- 
testate Southard.  Cause  committed  to  an  auditor,  with  instruc- 
tions to  report  the  facts.    From  the  report,  it  appeared  that 


334  Kimball  v.  Reding.  [N.  H. 

Obadiah  Swasey  made  a  will,  which  was  admitted  to  probate 
and  contained  the  foUowing  item:  "I  give  and  bequeath  to 
Moaes  Southard,  esq.,  of  Haverhill  aforesaid,  the  sum  of  three 
thousand  dollars,  to  be  paid  over  to  him  by  my  executors,  as 
soon  as  they  may  be  able  without  injury  to  my  estate,  to  be  held 
by  him  in  trust  for  my  son,  Benjamin  M.  Swasey,  and  his  heirs, 
to  be  invested  and  improved  by  him  according  to  his  best  skill 
and  judgment,  and  to  be  paid  over  to  my  son,  at  such  times  and 
in  such  sums  as  he  shall  judge  for  my  son's  interest,  during  his 
natural  life;  and  at  his  death  to  be  paid  over  to  the  heirs  at  law 
of  my  said  son,  Benjamin  M.  Swasey/*  Southard  accepted  the 
trust  and  held  it  till  his  death,  after  which  the  appellee  was  ap- 
pointed to  succeed  him.  Kimball,  administrator,  exhibited  to 
the  probate  court  the  trustee's  account  for  settlement,  and  a  decree 
was  entered  directing  a  balance  of  five  thousand  one  hundred  and 
seventy-two  dollars  and  eighty-nine  cents  to  be  paid  to  Beding, 
the  new  trust.ee.  Kimball  appealed  because  the  probate  judge 
disallowed  the  following  items:  1.  Money  received,  forty  dol- 
lars; 2.  Amount  paid  for  railroad  stock,  one  thousand  dollars; 
3.  Paid  cestui  que  trust,  six  hundred  and  thirty-six  dollars  and 
seventy  cents.  Benjamin  M.  Swasey  was  bom  about  1800,  and 
was,  therefore,  at  the  time  of  this  suit,  about  fifly  years  of  age. 
It  was  shown  that  he  was  intemperate  in  the  use  of  ardent 
spirits,  and  was  particularly  so  about  the  month  of  March, 
1850,  on  the  twelfth  of  which  month  said  Swasey  received  the 
sum  of  six  hundred  and  thirty-six  dollars  and  seventy  cents 
from  Southard,  the  trustee,  with  five  hundred  dollars  of  which 
the  said  Swasey  started  to  California.  He  expended  all  of  his 
money,  and  was  obliged  to  borrow  to  return.  No  evidence  was 
ofiered  of  the  use  made  by  Swasey  of  the  money  paid  him.  It 
also  appeared  that  in  1848  or  1844  subscription-books  to  the 
stock  of  a  certain  railroad  were  opened,  and  that  Southard,  act- 
ing under  the  advice  of  one  Page  and  Samuel  Swasey,  brother 
of  the  cestui  que  trust,  invested  one  thousand  dollars  of  the  trust 
money  in  said  stock.  The  stock  in  said  railroad  afterwards 
proved  worthless,  or  nearly  so. 

Carpenter  and  OoodaU,  for  the  appellant. 
Hibbardy  for  the  appellee. 

By  Court,  Woods,  C.  J.  It  may  not  be  necessary,  in  detemnin- 
ing  the  questions  which  this  cause  presents,  to  review  the  laxge 
list  of  cases  contained  in  the  books,  in  which  the  duties,  responsi- 
bilities, and  discretion  of  trustees  have  been  discussed  and  ascer- 
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tained.  They  are  very  numerous,  embracing  the  Yarious  meani 
by  which  and  the  objects  for  which  trusts  have  been  created,  to 
meet  the  infinitely  diversified  wants  of  the  authors  of  them.  A 
great  many  of  these  cases  torn  upon  expressions  contained  in 
the  deeds,  wills,  or  other  instruments  founding  the  trusts,  in- 
tended by  the  parties  to  limit  or  to  enlarge  the  discretion  of  the 
trustee,  or  to  direct  it  in  some  peculiar  manner  in  the  pursuit  of 
the  general  objects  of  his  office,  so  that  their  value  and  perti- 
nency in  establishing  general  rules  on  the  subject  are  not  pro- 
portioned to  the  ability  and  learning  with  which  the  particular 
questions  involved  in  them  have  been  examined  and  settled. 
That  remark  is  applicable  to  some  of  the  cases  cited  in  the  argu- 
ment. The  case  of  Harvard  CoUege  v.  Amory^  9  Pick.  446,  bear- 
ing in  some  particulars  a  resemblance  to  the  one  before  us,  as  it 
respects  the  legal  discretion  of  the  trustee  in  making  investments 
of  the  trust  fund,  turns  upon  expressions  in  the  will  of  the  tes- 
tator indicating  with  a  good  deal  of  clearness  what  kind  of 
stocks  and  securities  he  considered  proper  investments  of  the 
money.  They  were  intrusted  with  the  fund,  with  discretion  '*  to 
loan  the  same  upon  ample  and  sufficient  security,  or  to  invest 
the  same  in  safe  and  productive  stock,  either  in  the  public  funds, 
bank  shares,  or  other  stocks,  according  to  their  best  judgment 
and  discretion,"  etc.,  with  the  further  power  and  direction  to 
sell  and  reinvest  as  exigencies  might  require.  And  the  court,  in 
deUvering  their  opinion,  expressly  base  their  conclusions  in  favor 
of  the  trustees  upon  these  expressions  in  the  will.  "  It  is  argued 
for  the  appellants,"  sajs  Mr.  Justice  Putnam,  "  that  the  trustees 
have  not  loaned  the  money  upon  good  securiiy.  The  answer  is 
found  in  the  authoriiy  which  the  testator  gave  to  them.  They 
were  to  loan  or  to  invest  the  sum  in  stocks.  They  preferred  the 
latter."  And  when  the  judge  proceeds  to  remark  that  '*  all  that 
can  be  required  in  such  cases  is  that  the  trustee  shall  conduct 
himself  faithfully,  and  exercise  a  sound  discretion,"  we  are  bound 
to  understand  the  remark,  not  as  containing  or  intending  to  enun- 
ciate as  a  general  rule  that  trustees  may,  in  all  cases  left  to  their 
legal  discretion,  invest  in  the  kind  of  stocks  there  described — 
bank,  factory,  insurance,  or  public  stocks — but  only  as  confirm- 
ing the  old  doctrine  that  a  trustee  is  protected  who  discharges 
with  honesiy  and  a  legal  discretion  the  trust,  whether  a  large 
and  liberal  or  a  dose  and  limited  one,  that  has  actually  been 
conferred  upon  him;  reference  being  in  all  cases  had  to  the 
instrument  creating  it,  and  to  the  general  rules  of  law  for  ascer- 
taining the  extent  of  the  confidence  reposed,  and  the  limits 
clearly  assigned  to  his  discretion. 
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By  the  will  of  Obadiah  Swaaej,  thiee  thoaauid  dollars  were 
direeted  to  be  paid  to  llr.  Southard,  to  be  by  him  "  invested 
and  improved  according  to  his  best  skill  and  judgment."  That 
was  the  first  matter  intrusted  to  him.  The  second  was  to  pay 
the  same  to  Benjamin  M.  Swasey,  ''  at  such  times  and  in  such 
sums  as  he  [the  trustee]  shall  judge  for  my  son's  interest,  during 
his  natural  life/'  and  afterwiuxLs  to  the  heirs  of  that  son.  The 
appeal  requires  of  us  an  examination  of  the  conduct  of  the 
trustee  in  each  of  these  articles. 

1.  The  duty  of  a  trustee  to  whom  money  is  conv^ed  for  any 
of  the  various  objects  of  the  charity,  benevolence,  or  affection 
of  the  donor,  when  no  express  or  implied  directions  can  be 
legally  derived  from  the  donor  himself  on  the  subject  qualifying 
the  general  requirements  of  the  law,  is  to  invest  the  money  in 
good  and  safe  securities:  Willis  on  Trustees,  126. 

A  considerable  number  of  the  cases  have  turned,  as  has  been 
said,  upon  acts  or  expressions  of  the  testator,  or  other  author  of 
the  fund,  which  have  been  adjudged  to  have  qualified  the  gen- 
eral duties  of  the  trustee;  and  a  common  question  has  been 
upon  the  effect  of  certain  words  in  the  instrument  itsdf ;  as  to 
which,  it  will  suffice  for  the  present  occasion  to  say  that  where 
the  trustee  is  directed  to  use  his  best  skill  and  judgment,  his 
powers  and  discretion  are  not  enlarged  by  the  use  of  those 
words.  The  law  itself  exacts  of  those  who  have  pledged  their 
faith  to  the  helpless,  by  accepting  the  care  of  their  funds,  the 
best  use  of  their  judgment  and  skill.  And  it  is  equally  wdl 
settled  that  the  actual  and  bona  fide  exercise  of  those  faculties 
affords  no  protection  whatever  to  the  trustee  who  has  in  fact 
gone  beyond  the  limit  of  his  powers,  and  assumed  a  discretion 
or  an  option  not  fairly  conferred  upon  him  by  the  terms  of  the 
instrument  in  their  legal  sense  and  import. 

As  to  what  securities  are  to  be  regarded  as  safe  for  the  pur- 
poses of  a  trust  investment,  the  trustee  has  not,  in  this  countiy, 
the  advantage  of  a  precise  standing  rule,  which  has  been  long 
since  adopted  by  the  English  courts,  indicating  particular  secu- 
rities as  safe  ones,  in  the  choice  of  which  the  trustee  will  be  pro^ 
tected  against  all  losses.  But,  on  the  other  hand,  he  is  supposed 
to  have  the  benefit  of  a  somewhat  more  lenient  rule  pursued 
by  our  courts  generally,  in  revising  his  faithful  but  unfortunate 
proceedings.  Such,  at  least,  is  the  impression  to  be  gathered 
from  the  remarks  of  the  chancellor  in  Smiih  v.  SmiHi,  4  Johns. 
Ch.  281,  and  from  the  judgment  of  the  court  in  Lovell  v.  Minot, 
20  Pick.  116  [32  Am.  Dec.  206].    In  both  of  these  cases  the 
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question  as  to  what  are  good  and  proper  secnrities  is  left  some* 
what  at  large,  and  mnst  be  conceded  to  be  not  without  its 
diffionlties. 

We  think,  howerer,  that  some  general  mles  on  the  sabjeet 
may  be  propounded  that  cannot  well  be  controverted,  as  jnst 
and  reasonable,  and  which  mnst  settle  the  present  case,  so  far 
as  it  respects  the  item  of  one  thousand  dollars  invested  in  the 
stock  of  the  Boston,  Ooncord,  and  Montreal  Bailroad. 

Safety  is  the  primary  object  to  be  secared  in  an  investment  of 
this  kind,  and  the  tmstee  is  not  chargeable  with  an  income  that 
cannot  be  realised  without  hazard  to  the  fund.  And  we  think, 
therefore,  that  an  investment  is  not  to  be  deemed  safe  without 
evidence  that  it  is  so,  and  that  the  trustee  oug^t  to  be  able  to 
point  out  some  ruling  feature  to  distinguish  it  from  a  mere  adven- 
ture. If  he  invests  in  i>roperty,  it  ought  to  be  property  whiqh 
yields  an  actual  income,  and  which  has  a  valuation,  in  the  general 
sense  of  the  community,  founded  on  that  income,  and  not  upon 
remote  eventualities  and  a  succession  of  contingencies.  If  his 
discretion  under  the  trust  extends  to  the  buying  of  stocks  at 
all,  as  to  which  the  case  does  not  call  for  our  opinion,  his  pur- 
chases should  be  limited  to  such  as  have  a  value  in  market 
based  upon  a  regular  income,  or,  at  least,  upon  an  income  that, 
upon  an  average  for  a  considerable  period,  may  fairly  be  deemed 
equivalent.  If  he  lends  the  money,  he  ought  to  be  prepared  to 
show  that  the  borrower  was,  at  the  time,  possessed  of  property 
and  in  good  credit,  and  that  he  has  taken  securily  in  the  names 
of  persons  of  like  standing,  or,  what  is  less  open  to  question, 
in  property  of  value  according  to  the  usual  tests  of  value. 

We  mean  that  the  trustee  should  show  that  he  has  endeavored 
to  keep  within  these  rules,  so  that  the  loss,  if  any,  has  been  in 
spite  of  these  endeavors,  and  by  reason  of  causes  which  have 
baffled  them,  whether  by  misleading  his  honest  judgment  as  to 
the  actual  character  of  the  property,  or  of  the  individuals  at 
the  time,  or  by  effecting  an  actual  change  and  prostration  of 
them  since. 

Now  it  seems  to  us  that  the  building  of  a  railroad  must,  from 
the  very  inherent  nature  of  the  enterprise,  have  at  all  times 
been  regarded  by  prudent  men  as  a  doubtful  adventure.  It  is 
necessarily  one  with  regard  to  which  no  favorable  inference 
arises  in  any  strength  from  the  profitable  results  of  similar 
undertakings;  for  each  one  must  have  its  peculiar  features. 
The  &ce  of  the  country,  the  character  of  the  climate,  the 
density  of  the  population  and  their  pursuits,  the  tenfUni  to  be 
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oonneoted  by  the  road,  are  among  the  elements 
peculiar  to  each,  so  obYioos  to  the  apprehension  of  every  per- 
son, and  yet  so  impossible  to  be  estimated  that  we  cannot 
entertain  a  doubt  as  to  the  view  that  ought  to  be  taken  of  such 
enterprises  in  this  connection. 

That  the  trustee  in  the  present  case  honestly  believed  that  the 
investment  of  the  fund  in  the  Boston,  Concord,  and  Montreal 
Bailroad  would  some  day  turn  out  to  be  a  good  one,  it  is  not 
our  province  nor  is  it  our  disposition  to  question.  But  that  as 
an  investment  it  had  any  of  the  features  of  safety  which  we 
have  described,  or  that  the  trustee  could  for  a  moment  have 
imputed  to  it  those  qualities,  is  too  plain  for  doubt. 

Nor  do  we  think  that  he  stands  relieved,  in  this  particular, 
by  the  evidence  which  has  been  adduced,  that  the  investment 
was  advised  and  approved  by  the  friends  and  relatives  of  the 
cestui  que  trusty  and  by  judicious  and  prudent  men  whom  the 
trustee  consulted.  There  are  cases  in  which  a  trustee,  acting 
under  legal  advice,  is  protected  against  an  innocent  mistake  in 
a  doubtful  point  of  law:  Ves  v.  Emery ^  6  Yes.  142.  But  in  the 
departure  which  the  trustee  in  this  case  has  made  from  the  legal 
course  of  his  duiy,  he  has  not  been  misled  by  the  advice  of 
legal  men  as  to  what  the  law  exacted  of  one  standing  in  his 
place;  so  the  case  does  not  fall  within  the  principle.  Neither 
does  it  appear  that  he  was  deceived  by  the  representations  of 
his  advisers  as  to  any  facts  respecting  the  character  of  the  secu- 
rily .  No  one  represented  the  stock  as  different  from  what  it  was. 
All  understood  it  to  be  an  adventure;  and  the  high  expectation 
that  was  entertained  in  its  favor  did  not  tend  to  change  its  char- 
acter as  a  mere  adventure,  or  to  clothe  it  with  any  of  the  ele- 
ments of  actual  property.  The  case  is  a  proper  one  for  the 
application  of  an  observation  of  Lord  Bedesdale,  in  Doyle  v« 
Blake,  2  Sch.  &  Lef.  243:  ''  The  court  must  proceed,  not  xipon 
the  improper  advice  under  which  he  has  acted,  but  upon  the 
acts  which  he  has  done.  If,  under  the  best  advice  which  he 
could  procure,  he  acts  wrong,  it  is  his  misfortune." 

We  are  therefore  of  the  opinion  that  the  item  of  one 
thousand  dollars  invested  in  the  stock  of  the  Boston,  Conoord, 
and  Montreal  Bailroad,  claimed  by  the  appellant  in  diBcharge^ 
and  disallowed  by  the  court  of  probate,  was  properly  disal- 
lowed. 

2.  In  addition  to  keeping  and  investing  the  fund,  this  trustee 
was  charged,  by  the  will  of  the  testator,  with  the  duty  of  paying 
the  same  to  the  cestui  que  tnust^  at  such  times  and  in  such  sums 
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fts  the  trustee  might  jad^e  to  be  for  the  interest  of  the  son,  daring 
his  natural  life,  and  afterwards  to  the  heirs  of  that  son. 

The  intention  of  the  testator  as  to  the  manner  in  which  this 
trust  should  be  executed  appears  to  be  pretty  clearly  disclosed 
in  the  words  of  the  will  itself.  The  evidence  reported  may 
properly  be  considered  in  connection  with  those  words,  so  far, 
at  least,  as  it  regards  the  character  of  the  cestui  que  tnud,  and  the 
impressions  of  the  testator  as  to  the  provision  that  would  best 
suit  his  condition. 

The  cestui  que  trust  is  not  a  minor,  or  non  compos,  nor  has  he 
for  any  cause  been  subjected  to  the  condition  of  a  ward.  He  is 
of  the  age  of  about  fifly-five  years,  and  was  esteemed  by  hia 
father,  the  testator,  as  an  industrious  person,  and  in  other  re- 
spects worthy.  But  his  appreciation  of  money,  his  habits  of 
occasional  excess  in  the  use  of  stimulants,  and  his  ductile  and 
confiding  temper,  rendered  him,  in  the  opinion  of  his  father, 
unfit  to  have  the  control  of  the  portion  of  the  estate  which  he 
intended  to  leave  him. 

The  trustee,  who  had  for  many  years  lived  a  neighbor  to  the 
testator,  and  his  intimate  friend,  was  chosen  by  him  to  take  care 
of  the  son's  portion,  and  to  pay  the  same  over  to  him,  at  such 
times  and  in  such  sums  as  he  should  judge  for  the  son's  interest, 
while  he  lived. 

We  do  not  say  that  either  the  design  of  the  testator  or  the 
peculiar  circumstances  of  the  case  were  such  as  to  exempt  this 
trustee  entirely  from  the  control  of  the  court,  in  exercising  this 
branch  of  his  office.  Had  the  son  been  an  infant  of  tender 
years,  or  of  infirm  health,  the  exigencies  of  his  case  would  per* 
haps  have  imposed  a  constraint  upon  the  trustee  to  make  pro- 
vision for  his  support  or  education.  Had  he  had  a  wife  and 
children,  the  education  of  the  latter  might  have  required  an  ap- 
propriation of  a  part  of  the  fund;  and  in  either  of  these  cases, 
or  in  any  other  case  as  plain,  the  court  would,  no  doubt,  upon 
proper  application  of  the  trustee  for  directions,  have  made  a 
decree  accordingly. 

Perhaps,  too,  in  a  case  of  gross  neglect  or  refusal  of  the 
trustee  to  pay  over  money  at  such  times  and  in  such  sums  as 
the  interest  of  the  son  clearly  required,  the  court  might  inter- 
pose in  behalf  of  the  cestui  que  trust,  upon  his  own  application, 
or  upon  that  of  his  friends. 

There  have  been  cases  in  which  executors,  and  others  vested 
with  a  broad  discretion  in  the  apportionment  of  a  fund  among 
several  persons,  or  a  class  of  persons  named  in  the  will,  have 
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been  ro^f^^^  by  the  court  to  make  a'  substantial  apportion- 
tnent  to  each  of  the  parties,  where  its  interposition  has  been  in* 
'voked  as  a  preoaationaxy  measure  against  fraud  or  collusion; 
and  its  discretion  has  been  in  other  eases  obtained  bytfae  trustees 
HiemselTeSy  upon  application  made  for  that  purpose:  2  FonbL 
Eq.  199,  and  cases  cited;  Sugd.  <m  Powers,  496. 

But  no  one  of  the  cases  supposed  is  now  before  the  court; 
and  thej  are  put,  not  for  the  purpose  of  declaring  opinions 
which  the  questions  before  us  do  not  call  for,  but  for  the  pur- 
pose of  suggesting  that  there  are  wajs  and  means  by  which  par- 
ties interested  to  haye  the  trust  saf dj  and  legally  executed  may 
«ttain  that  reasonable  object  other  than  by  iuToldng  the  censure 
«f  the  court  upon  the  past  acts  of  the  trustee  and  upon  his  fore* 
^[one  ecrors. 

In  reviewing  his  conduct  in  the  particular  under  discussion, 
it  mxuit  be  remembered  that  the  money  was  intended  by  the  tes- 
tator as  a  benefit  to  the  son  personally,  to  be  enjoyed  by  him  as 
his  interests  might  require.  It  was  bestowed  upon  the  trustee, 
-not  for  the  mere  purpose  of  being  hoarded  up  for  old  age,  that 
might  neyer  come,  and  for  heirs  that  might  be  strangers  to  his 
house,  but  to  be  dispensed  in  sums  and  at  times  and  for  pur- 
poses that  might  seem  reasonable,  according  to  the  amount  of 
the  money,  and  the  condition,  character,  and  wants  of  the  party 
to  be  benefited. 

Whether,  after  some  sixteen  years  of  frugality,  in  which  the 
cestui  que  trust  had  had  few  occasions  to  call  for  any  part  of  that 
^hich  was  in  a  just  sense  his  own,  the  gratification  of  his  desire 
to  travel  was  sufiSciently  for  his  interest  to  justify  the  trustee 
in  dispensing  to  him  a  small  part  of  the  accumulated  interest  of 
the  fund  for  that  purpose,  was  a  question  fairly  addressed  to 
the  discretion  of  the  trustee,  and  which  the  confidence  reposed 
in  him  by  the  will  authorized  him  to  decide. 

He  might,  in  the  first  place,  weigh  the  expenditure  of  a  small 
sum  of  money  against  the  mere  gratification  of  the  wishes  of  his 
ward.  He  might,  moreover,  have  hoped  much  from  the  in- 
Auence  of  a  change  of  scene,  climate,  and  occupation;  and  more 
than  all,  perhaps,  absence  from  the  companions  whose  exam- 
ple Itttd  aided  to  debase  the  habits  of  the  cestui  que  trust.  He 
might  have  considered,  also,  that  he  was  sendiog  him  to  a  part 
^f  the  country  where  the  rewards  of  labor  have  sometimes  been 
extremely  high,  and  in  which  the  stimulus  of  that  reward  might 
possibly  restore  him  to  habits  of  industry. 

From  the  evidence,  it  appears  that  the  mind  of  the  trustee  fov 
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aome  time  Tacfllated  tqpon  the  sabject,  and  it  does  not  appear 
distinctly  what  finally  settled  it,  unless  it  was  the  penistettoe  of 
Swasej,  manifested,  as  it  often  is  in  persons  of  his  temper  and 
habits,  by  a  more  abandoned  indulgence  than  usoal  in  intoxica- 
tion. Whateyer  in  fact  were  the  motiTes  which  prevailed  upon 
the  trastee,  it  was  certainly  a  case  in  which,  so  far  as  Swasej 
was  himself  concerned,  time  was  not  much  to  be  xiaked.  A 
life  deroted  to  the  pernicious  indulgencies  which  have  been  de-> 
scribed  is  worth  but  little  to  society,  and  cannot  be  of  loog 
duration,  or  productiye  of  much  happiness  to  the  party  himself; 
and  it  is  not  easy  to  aay  that,  upon  the  best  views  which  could 
have  been  taken  of  the  circumstances  at  the  time,  the  trustea 
did  not  act  wisely  under  the  counsels  of  the  judicious  friend 
whom  he  consulted. 

Nor  can  we,  in  view  of  the  consequences,  say  that  his  deciBion 
was  not  a  good  one.  The  sickness  occasioned  by  the  voyage^ 
the  climate,  or  other  exi>osure8,  was  but  an  ordinary  incident  of 
travel  to  all  who  adventure  upon  it.  The  expenditure  of  money 
does  not  clearly  appear  to  have  been  greater  than  might  have 
reasonably  sufSced  for  the  occasions  of  a  prudent  person  on  so 
long  a  journey,  and  through  so  much  sickness. 

But  tb«  money  was  easily  spared,  and  sickness  has  left  him^ 
fife  and  a  constitution  not  impaired  by  it,  as  it  would  seem. 
Above  all,  something  has  caused  him  to  abandon  his  habits  of 
intemperauce,  and  to  resume  those  of  industry  and  sobriety,  to 
a  degree  to  elicit  from  his  friends  and  the  appellee  himself  the 
confession  that  the  money,  if  not  wisely,  was  fortunately  ex- 
pended. 

Considering,  therefore,  the  laige  discretion  vested  in  the  trustea 
by  the  words  of  the  will,  his  personal  relations  with  the  tes- 
tator himself,  the  amount  of  the  fund,  accumulated  in  1850  to 
some  five  thousand  dollars,  the  very  complicated  state  of  the 
circumstances  that  might  have  influenced  his  mind  and  de- 
termined his  purpose,  and  finally,  the  beneficent  results  of  the 
expedition,  in  some  way  brought  about  upon  Swasey  himself^ 
we  cannot  bring  ourselves  to  the  conclusion  that  if  he  did  noi 
act  with  the  greatest  wisdom  he  has  transcended  his  powers  or 
abused  his  trust,  in  the  matter  of  the  "  California  outfit,"  as  it 
has  been  termed. 

The  decree  of  the  court  of  probate  was,  therefore,  upon  thia 
point  erroneous,  and  must  be  reversed. 

As  to  the  small  item  of  foriy  dollars,  the  decree  is  affirmed* 
Xhere'was  no  evidence  on  whicli  it  could  have  been  allowed. 
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We  order  no  oosts  for  eitlier  parlij.    Both  afe  tnurteeB,  and 
neiiher  has  wholly  prevailed. 
Decree  acoordinglj. 

Land  Stcubitt  ob  Pubuo  Stock  should  be  Taxbk  bt  Tbubibb  in  thii 
ooontry  who  loans  the  tnut  money;  and  if  a  trostee  loans  money  without 
dne  seonrity,  he  will  be  liable  in  case  of  insolTency:  Oray  ▼.  Fox^  22  Am« 
Deo.  608,  and  note  519.  To  invest  trust  money  on  good  secnrity  is  the  duty 
of  a  trustee:  (7omfiiiwioNer0  y.  Walker ,  38  Id.  433.  For  further  disonssion 
of  the  investment  by  trustees  of  trust  funds,  see  note  to  Nyce^B  BaitUe^  40  Id. 
606  et  seq.,  where  the  oases  on  this  subject  are  oollected  and  the  question 
thoroughly  and  fully  discussed.  Trustee  is  bound  to  manage  and  employ 
trust  property  for  benefit  of  eetM  que  trutt  with  the  oare  and  diligenoe  of  a 
proTident  owner:  HuiMnmm  r,  Lard^  80  Id.  381,  note  800.  It  is  a  bnaeh 
of  trust  to  diminish  value  of  trust  property:  Pearmm  r,  MoreUmd,  45  Id. 
819. 

Thb  pbdvcipal  OASi  IS  ciTBD  in  Freiieh  v.  Oknier,  47  N.  H.  88-99,  to 
the  point  that  if  a  guardian  has  invested  any  of  the  moneys  of  his  ward  i« 
nnprodnotive  stocks,  it  must  be  his  own  loss.  The  ward  is  not  obliged  Is 
take  them  of  the  guardian. 


HoLiiiBTEB  V.  Abbott. 


[81  Haw  HAMnmn,  443.] 

CSnsnicuvB  ov  Dibobabob  nr  Bankbuptot,  Obiaikbd  withodt  Frausi  Ii 
a  bar  to  all  debts  existing  against  the  bankrupt  at  the  time  of  Us  dis- 
charge, provable  under  the  commission  of  bankruptcy. 

Dbvt  Disohabosd  bt  CxBTmcATX  IN  Bajvkbttftct  may  afterward  be  re- 
newed by  the  bankrupt,  and  he  will  be  bound  by  the  new  undertaking. 

JuDOMXNT  OF  GouBT  OF  Rboobd  HAVING  JuBiBDionoM  OF  Causb  and  partlss 
is  condnsive  upon  parties  and  privies  in  all  courts  until  reversed  by  a 
court  having  jurisdiction  for  that  purpose. 

Pabt7  KiOLXoriNO  TO  Plbad  Disohabox  in  Bakkbuftot,  obtained  after 
suit  commenced  and  judgment  taken  against  him  by  default,  cannot  have 
the  default  set  aside. 

Debt  on  judgment  of  court  of  common  pleas.  Plea,  nid  Hel 
record,  with  brief  statement.  Tho  statement  was  rejected  by  the 
court  upon  motion  of  the  plaintiff,  on  the  ground  that  it  did  not 
contain  facts  sufficient  to  constitute  a  defense  to  the  action. 
Defendant  excepted  to  the  order.  The  facts  of  the  brief  state- 
ment appear  from  the  opinion. 

Band,  for  the  defendant. 

OoodaU  and  Carpenter,  for  the  plaintiff. 

By  Court,  Eastman,  J.  While  the  courts  of  this  state  hara 
giyen  full  effect  to  the  certificates  of  discharge  granted  to  indi- 
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TidoalB  umder  tbe  United  States  bankrupt  act  of  1841,  they  have 
taken  care  that  their  own  jurisdiction  and  judgments  should  not 
be  disregarded  by  any  doubtful  action  of  the  courts  of  the 
TTnited  States  in  canying  out  that  act.  They  have  endeavored, 
also,  to  see  to  it  that  certificates  of  bankruptcy  shall  not  cover 
any  more  extensiye  ground  than  what  legitimately  and  properly 
belong  to  them.  A  certificate  of  discharge  obtained  without 
fraud  is  a  bar  to  all  debts  existing  against  the  bankrupt  at  the 
time  of  the  discharge,  and  provable  under  the  commission;  not 
affecting,  however,  any  valid  liens  in  favor  of  such  debts: 
KiUredge  v.  Warren,  14  N.  H.  609;  KiUredge  v.  Emerwm,  15  Id. 
227. 

But  although  a  certificate  of  discharge  in  bankruptcy  may  be 
pleaded  in  bar  of  all  debts,  contracts,  and  other  engagements 
provable  under  the  act,  and  is  a  full  and  complete  answer  to  all 
suits  brought  in  any  court  for  the  recoveiy  of  the  same,  yet  it  is 
not  an  answer  to  any  debts,  contracts,  or  obligations  arising 
against  the  bankrupt  subsequent  to  the  discharge.  And  a  debt 
discharged  by  the  certificate  may  be  renewed  and  revived  by  the 
bankrupt  after  obtaining  his  discharge,  if  he  see  fit  to  do  it, 
and  he  will  be  liable  upon  his  new  undertaking. 

This  defendant  obtained  his  certificate  of  discharge  in  bank- 
ruptcy on  the  ninth  day  of  October,  1843,  and  the  judgment 
which  is  the  foundation  of  this  suit  was  recovered  at  the  Febru- 
aiy  term  of  the  common  pleas,  1844.  By  the  ordinaxy  rule, 
then,  the  judgment  having  been  rendered  several  months  subse- 
quent to  tiie  granting  of  the  certificate,  it  would  not  be  affected 
by  the  discharge.  The  brief  statement,  however,  sets  forth  that 
the  suit  in  which  this  judgment  wy  rendered  was  commenced 
in  September,  1842,  upon  a  note  of  hand,  being  a  debt  provable 
under  the  commission  in  bankruptcy;  and  it  is  contended  that 
the  note  should  have  been  then  presented,  or  judgment  should 
have  been  taken  upon  the  default  which  was  entered  in  the 
action  at  the  February  term  of  the  common  pleas,  1843.  The 
&ct8  set  forth  in  the  brief  statement  are,  for  the  purposes  of 
this  decision,  to  be  taken  as  true,  and  the  question  presented 
by  the  case  is,  whether  these  facts,  if  pleaded  would  be  any 
answer  to  an  action  of  debt  on  the  judgment. 

It  is  a  well-established  principle,  that  the  judgment  of  a  court  of 
record  having  jurisdiction  of  the  cause  and  of  the  parties  is  bind- 
ing and  conclusive  upon  parties  and  privies  in  every  other  court, 
until  it  is  regularly  reversed  by  some  court  having  jurisdiction 
for  that  purpose.    Notwithstanding  the  proceedings  may  be 
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eEXoneoitti,  yet  bb  between  ttie  parties  <hd  jadgment  mnsk  stand 
until  xegolarly  Taoated  or  reyersed.  "Wlieie  a  court  has  juxia- 
diction^  it  has  a  right  to  decide  eyety  question  which  arises  in 
the  cause;  and  whetiier  its  decision  be  correct  or  otherwise,  its 
jadgmenty  until  reversed,  is  regarded  as  binding  in  ereiy  other 
court.  In  no  collateral  way  can  the  parties  question  the  correct- 
ness of  a  jadgment  which  has  been  rendered  between  them  in  a 
court  having  jurisdiction  of  them  and  of  the  subject-matter. 
The  only  way  for  them  to  investigate  such  a  judgment  is  by  a 
rehearing  of  that  cause  either  by  writ  of  error  or  some  other 
legal  and  direct  mode;  for  to  the  ertent  to  which  the  judgment 
goes,  their  rights  have  been  considered  and  decided;  and  they 
have  submitted  to  that  decision,  either  from  the  force  of  law 
after  a  final  hearing  by  a  court  of  last  resort,  or  from  a  disin- 
clination to  pursue  the  matter  further,  when  other  courses  of  pro- 
cedure for  rehearings  were  open  before  them,  and  might  have 
been  had  if  they  had  so  elected.  Upon  this  i>oint  the  authori- 
ties are  numerous  and  decisive:  EUioU  v.  Fevraol^  1  Pet.  340; 
MiUa  V.  Duryee,  7  Granch,  484;  Holmea  v.  Bemsen^  20  Johns. 
268  [11  Am.  Dec.  269];  PhiUipsY.  Hunter,  2  H.  Black.  415;  Brawn 
V.  Oompton,  8  T.  B.  424;  Laiham  v.  Edgertan,  9  Cow.  227; 
Becker  v.  JarreU,  1  Binn.  374;  Peck  v.  Woodbridge,  8  Day,  36; 
Loring  v.  Mansfield,  17  Mass.  394;  Homer  v.  Fiah,  1  Pick.  439 
[11  Am.  Dec.  218];  GorriU  v.  WkiUier,  3  N.  H.  269;  Smiih  v. 
Knowlton,  11  Id.  191;  KiUredge  v.  Emerson,  16  Id.  227;  NvoMs 
V.  SmUh,  26  Id.  298;  DemeriU  v.  Lt^ford,  27  Id.  641;  Lamprey  v. 
Nudd,  29  Id.  299;  Smith  v.  Lotory,  1  Johns.  Ch.  322;  Holmes  v. 
Bemsen,  4  Id.  468  [8  Am.  Dec.  681]. 

Many  more  authorities  might  be  adduced,  but  the  principle 
is  too  well  settled  to  require  them.  And  as  between  the  par- 
ties, it  makes  no  difference  whether  the  question  arises  collater- 
ally or  by  a  direct  suit  between  them  upon  the  judgment.  Lord 
Mansfield  says  that  "  it  is  most  clear  that  the  merits  of  a  judg- 
ment can  never  be  overhauled  by  an  original  suit  either  at  law 
or  in  equity.  Till  the  judgment  is  set  aside  or  reversed,  it  is 
conclusive  as  to  the  subject-matter  of  it  to  all  intents  and  pur- 
poses." And  liOrd  Bedesdale,  in  Bateman  v.  WiUoe,  1  Scb.  & 
Lef .  204,  enforces  the  same  principle  as  a  rule  in  chancery.  He 
says:  ''  If  a  matter  has  already  been  investigated  in  a  court  of 
justice,  according  to  common  and  ordinary  rules  of  investiga- 
tion, a  court  of  equity  cannot  take  on  itself  to  enter  into  it 
again.  Bules  are  established,  some  by  the  legislature,  some  by 
the  courts  themselves,  for  the  purpose  of  putting  an  end  to  liti- 
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gmtioii;  and  it  is  mote  important  that  an  end  be  pat  to 
tkm  than  that  jostiee  ahoold  be  done  in  eyexy  ease/'  The  case 
of  DemenU  v.  Lyford^  27  N.  H.  541,  reoently  decided  by  this 
ooort,  ifBS  debt  open  a  jndgment  for  costs  which  Demeritt  had 
recorered  against  I>fford,  in  a  smt  wherein  Ljford  had  been 
plaintiff  and  Demeritt  was  summoned  as  tmstee  of  one  Batch- 
elder.  Demeritt  was  discharged  as  tmstee,  and  recovered  judg- 
aaent  against  Ljford  for  his  ooets»  and  then  brought  debt  on 
tiiat  judgment.  To  that  I^ord  pleaded  tihat  the  discloeore  was 
fidse  and  peijnred,  and  thns  the  jndgment  frandnlently  ob- 
tained. On  demurrer  the  plea  was  held  bad;  the  coort  deciding 
Aat  a  judgment  of  a  court  of  competent  jurisdiction,  upon  a 
matter  directly  in  issue,  is  condusiye  between  the  parties;  and 
that  the  judgment  in  that  case  could  not  be  impeached  by  a 
plea  that  the  disclosure  was  false  or  fraudulent  or  perjured. 

It  appears  to  us,  then,  yezy  clear  that  the  judgment  upon 
which  this  suit  was  brought  cannot  be  questioned  in  the  manner 
eontended  for  by  the  defendant.  The  court  had  jurisdiction 
both  of  the  subject-matter  and  of  the  parties.  They  had  the 
power  to  continue  the  action  for  judgment  after  the  default. 
Such  is  the  yeiy  common  practice  in  this  state,  and  if  the  de- 
fendant had  wished  the  judgment  to  be  entered  up  against  him 
so  as  to  haye  it  in  a  situation  to  be  proved  under  the  commission, 
the  court  would  probably  have  so  ordered;  or  would  have  per- 
mitted the  default  to  have  been  stricken  off  to  let  in  the  plea  of 
bankruptcy,  puxB  darrein  conUntuince.  The  court  would  not 
have  dismissed  the  action  upon  the  filing  of  the  petition  in 
bankruptcy,  for  they  could  not  know  that  anything  further 
would  be  done  in  the  matter,  or  that  any  certificate  would  ever 
be  obtained.  Such  a  proceeding  does  not  deprive  the  court  of 
jurisdiction:  Eobart  y.  Haskell,  14  N.  H.  127.  But  it  has  been 
held  that  where  a  defendant  has  neglected  to  plead  a  bankrupt 
discharge  obtained  after  a  suit  was  commenced,  and  judgment 
has  been  given  against  him  by  default,  he  can  have  the  default 
set  aside  and  be  let  in  to  plead,  on  the  payment  of  costs:  Sand- 
ford  v.  Suwlair,  6  HiU,  248;  Lee  v.  PhilUpa,  Id.  246. 

This  defendant  made  no  attempt  to  have  the  judgment  vacated, 
nor  did  he  take  any  steps  to  relieve  himself  from  its  full  force. 
It  has  been  suffered  to  stand  for  years  as  a  judgment  regularly 
obtained  against  him  after  his  discharge  in  bankruptcy,  and  it 
cannot  now  be  defeated  by  a  state  of  &cts  which,  if  timely  inter- 
posed,  might  have  been  successful. 

As,  therefore,  the  matters  set  forth  in  the  brief  statement 
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would,  if  pleaded,  have  been  no  answer  to  the  declaration,  the 
ruling  of  the  court,  in  rejecting  the  brief  statement,  was  correct. 


DUOHABOX  IN    InBOLVKVOT  OF    BiAKJOl  OF    KOTB  DiflOHABOXS  DSBT    for 

which  the  note  was  given,  and  deetroys  its  negotiable  qualities,  and  a  sabse- 
qnent  transfer  of  it  is  void:  Depuy  v.  SuxKrt^  20  Am.  Deo.  673.  Certificate 
of  discharge  in  bankruptcy  is  conclusiye  unless  impeached  for  frand:  Reed  y. 
VoMglum^  55  Id.  133.  Effect  of  certificate  of  discharge  in  bankruptcy:  See 
note,  Id.  137.  Bankrupt  act  of  1841  merely  arms  the  bankrupt  with  a  perfect 
defense  against  all  debts  discharged  by  the  oertifioate  obtained  in  pursuance  of 
the  act,  but  it  does  not  restrain  the  creditor  of  such  bankrupt  from  suing  him: 
Coghum  ▼.  Spenoe,  60  Id.  140.  What  demands  may  be  dischai^ged  under 
state  insolvent  laws:  See  note  to  Norton  v.  Cook,  23  Id.  347.  Dischazge  in 
bankruptcy,  when  deemed  conclusive:  Note  to  Bice  v.  Maxwdl,  53  Id.  88. 
Distinct  and  unequivocal  promise  to  pay  a  debt  barred  by  discharge  in  bank- 
ruptcy or  oonditional  promise,  where  the  condition  is  fulfilled,  is  binding:  fToy 
V.  Sperry,  52  Id.  779,  and  note  782,  where  prior  cases  to  this  point  in  this  series 
are  collected.  To  the  same  effect:  Merriman  v.  BayUy,  48  Id.  591,  and  esses 
cited  in  note  592;  Earnest  v.  Parke,  27  Id.  280,  note  287,  where  the  question 
is  exhaustively  discussed  and  authorities  collected.  But  see  Depvty  v.  Swart, 
20  Id.  673,  where  it  was  held  that  a  new  promise  to  pay  does  not  renew  the 
old  contract.  Effect  of  subsequent  promise  to  pay  a  debt  discharged  by  cer- 
tificate in  insolvency  or  bankruptcy:  See  FieUVe  Estate,  21  Id.  454;  Haines  v. 
Btavffer,  53  Id.  493;  Stafford  v.  Bacon,  37  Id.  366,  note  372;  Farmers  and 
Mechanics  y.  Ftwt,  44  Id.  351. 

JUDGMXHT  OF  GOURT  OF  GOMPXTXNT  JURISDICTION,  AOTINO  WITKIH  SOOFl 

OF  ITS  AuTHOBiTT,  IS  CoNCLUSiYK  AND  BINDING  uutll  reversed  or  set  aside, 
either  by  itself  or  by  the  proper  appellate  court:  Ex  parte  Adams,  59  Am. 
Dec.  234.  Judgments  are  conclusive  until  regularly  reversed  between  parties 
and  privies  where  the  court  has  jurisdiction  of  the  subject-matter  snd  of  the 
person;  but  where  it  has  not  such  jurisdiction,  its  judgment  may  be  collater* 
ally  impeached:  Smith  v.  Tupper,  43  Id.  483,  and  note  487. 

JuDQMXNT  OF  C!ouBT  HAYING  JURISDICTION  OF  SuBJXOT-MATTKB,  and  pro- 
ceeding according  to  the  course  of  the  common  law,  is  conclusive  until  set 
aside  or  reversed,  and  cannot  be  impeached  collaterally:  Skhmer  v.  Moore,  30 
Am.  Dec  155,  note  168;  Swiggart  v.  Harher,  39  Id.  418,  note  430;  see  also 
Freeman  on  Judgments,  sea  337  a.  Judgment,  whether  subject  to  collateral 
attack:  See  note  to  Bakton  v.  Wood,  58  Am.  Dec.  609,  and  cases  there  cited. 
Conclusiveness  of  judgment:  See  note  to  White  y.  MerriU,  55  Id.  529;  note 
to  Footman  v.  Stetson,  52  Id.  639,  and  cases  there  cited. 

DlSOHAROX  IN  BaNKRUPTOT  IS  LXGAL  DXFXNSX  TO  MaINTBNANOX  OF  SUIT: 

Wingate  v.  Ha/yioood,  40  K.  H.  437,  .citing  the  principal  case  to  this  point. 

JUDGMKNT  OF  GoURT  DISMISSING  BiLL  UPON  HXARING  OF  MSRITS  il  COn- 

elusive  upon  the  parties  to  the  suit  as  to  the  matter  in  issue  in  all  other 
courts,  certainly  in  those  of  the  same  jurisdiction:  HaU  v.  Dodge,  38  N.  H. 
346,  citing  the  principal  case  to  this  point. 

The  PRINCIPAL  GASX  IS  ciTXD  in  HaU  v.  Brown,  59  N.  H.  198,  to  the 
point  that  until  judgment  rendered,  it  is  within  the  province  of  the  court  te 
set  the  verdict  aside,  and  no  matter  which  party  preYaib  in  the  end,  the 
court  may  allow  full  costs,  or  limit  or  deny  them.  And  it  is  also  cited  in  N. 
H,  Savings  Bank  v.  Webster,  48  Id.  21,  to  the  same  point. 
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JUDOKKfT  OR  BlOBBB  OW  COUBT    PoSSnSINO    COMFmHT  JlTBIBDIOnOll 

18  Final  between  the  purties  to  it  aa  to  the  sabject-matter  thereby  detennined, 
And  erery  other  matter  which  the  parties  might  have  litigftted  in  the  cause: 
Okriaimeu  y.  Bmndk  5  Wall.  290-307;  and  such  judgment  cannot  besttacked 
ooUataiOly:  ifidkieb  ▼.  Poti,  21  Id.  398^27;  S.  C,  12  Nat.  Bvik.  Beg.  152- 
le?;  BamdUfh  r.  Kh^^  2  Bond,  104-110,  citing  the  principal  case  to  theaa 
points. 


Cass  v.  Bellows. 

[tl  insw  Hakfshibb,  001.] 

Whxbb  Statutb  BiQuiBn  that  Advxbtiszmknt  tob  Tax  Salbs  of  Lavd 
shall  be  published  in  a  newspaper  "  three  weeks  sncoessively,''  and  after 
the  first  insertion  date  of  publication  is  so  ohaaged  that  adTortisement  ap- 
pears on  Tuesday  instead  of  Saturday  of  the  respective  weeks,  held  that 
three  such  insertions  were  a  sufficient  oomplianne  with  the  statute. 

When  Pbbsumftioh  Abisbb  vbom  Lapse  of  Timb  that  officers  who  made 
records  are  dead,  so  that  no  amendment  to  such  records  can  be  made,  evi- 
dence of  such  fact  should  be  submitted  to  jury,  with  instructions  that  they 
are  anthoriied  to  presume  tikat  officers  were  duly  elected  and  qualified. 

PVBCBABBB   WITH    BbOOBB    BBFOBB    HiM   THAT   GOLLBOIOB    WAS  "SWOBV 

ZHTO  OfFun"  takes  title  subject  to  the  same  rights  as  regards  the  rsoord 
aa  had  eodated  with  respect  to  former  owners. 

Wbit  of  entry  to  reoover  certain  lot.  It  was  agreed  that  at  the 
date  of  demandanffl  writ  defendant  was  in  poBfloatdon  of  the  lot, 
clftJTning  title,  and  that  another  defendant  was  in  possession  as 
temporazj  tenant  of  Bellows.  Demandant  bad  snoh  prerions 
title  as  would  entitle  him  to  reooTer,  unless  defendant  has  title 
bj  virtue  of  a  yendue  held  by  one  Antipas  Marshall,  when  Mar- 
shall, as  collector  and  constable,  conyeyed  the  lot  in  question 
to  Thomas  Carlisle;  he  conveyed  to  Josiah  Bellows,  jun.,  and 
the  administrator  of  said  Bellows  convejed  to  defendant.  De- 
mandant objected  to  the  validity  of  the  tax  title  and  the  regu- 
larity of  the  proceedings  in  two  particulars,  which  are  sufii- 
cientiy  set  forth  in  the  opinion.  It  was  agreed  that  the  case  be 
transferred  to  the  superior  court,  and  upon  its  opinion  being 
had,  either  party  might  have  the  case  discharged  and  have  a 
trial  in  the  court  of  common  pleas.  Ordered  that  the  case, 
upon  the  questions  arising,  be  transferred  to  the  superior  court 
for  determination. 

Bums  and  Fletcher ^  J,  W.  and  O.  0.  WittiamB^  and  Cooper,  fox 
the-plaintiff. 

Bellaws  and  Hayward^  for  the  defendants. 

By  Oourt,  Eastkah,  J.    This  case  has  been  transferred  to  us 
to  obtain  the  opinion  of  this  court  upon  two  questions:  1 


S48  Oass  t;.  BflLLOwa  [N.  H. 

Whether  the  coUector's  advertiaement,  in  the  New  HampBhire 
Patriot,  of  the  sale  of  the  lot  for  taxes  was  l^gal;  and  2. 
Whether  there  was  competent  evidence,  to  be  sobmitted  to  the 
jury,  as  tending  to  show  that  the  ooUeotor  of  the  town  of 
Northnmberland  was  duly  sworn  into  office  in  the  year  1816» 
the  year  in  which  the  lot  was  sold.  These  questions  we  wiU 
consider  in  their  order. 

It  has  been  settled  by  seyeral  decisions  in  this  state  that  a 
party  relying  ui>on  a  title  to  land  acquired  under  a  collector's 
sale  for  taxes  must  show  a  substantial  compliance  with  the 
statute  under  which  the  sale  was  made:  Waidron  y.  JkUle,  3  N. 
H.  340;  Cardigan  t.  Fage,  6  Id.  182.  Was  the  publication  of 
this  adyertisement  a  substantial  compliance  with  the  law? 

The  statute  of  1796,  under  which  the  advertisement  of  this 
lot  was  published,  required  the  publication  to  be  '*  three  weeks 
successively ''  in  the  New  Hampshire  Patriot.  The  publications 
were  made  on  the  second,  twelfth,  and  nineteenth  of  November, 
the  second  being  on  Saturday  and  the  twelfth  and  nineteenth  on 
Tuesday  of  the  respective  weeks.  All  the  publications  were 
made  vnthin  three  weeks,  but  more  than  a  week  elapsed  between 
the  first  and  second  publication.  This  was  occasioned  l^  a 
change  in  the  publication  day  of  the  paper  from  Saturday  to 
Tuesday.  Had  there  been  no  change  in  this  respect,  the  second 
and  third  publications  would  have  been  on  the  ninth  and  six- 
teenth, instead  of  the  twelfth  and  nineteenth.  Now,  it  is  con- 
tended that  by  this  change  in  the  day  of  issuing  the  paper,  and 
consequently  of  the  publication  of  the  notice,  the  statute  has 
not  been  complied  with.  It  does  not  appear,  nor  is  it  con- 
tended that  there  was  any  fault  on  the  part  of  the  collector,  nor, 
indeed,  on  the  part  of  any  one.  The  publishers  of  the  paper 
deemed  it  for  their  interest  or  convenience  to  change  their  day 
of  publication,  and  in  consequence,  this  advertisement  was 
changed  for  three  days.  But  we  cannot  suppose  that  the  notice  of 
the  sale  was  not  equally  as  extensive  and  general  as  if  the  paper 
had  been  published  on  Saturday  instead  of  Tuesday.  It  was 
published  in  three  successive  issues  of  the  paper,  and  all  who 
took  it  or  were  in  the  habit  of  resorting  to  it  for  information 
must  have  had  equally  as  effective  notice  of  all  it  contained  as  if 
it  had  been  published  on  Saturday,  as  formerly.  Was  there 
not,  then,  a  substantial  compliance  vrith  the  statute  in  the  pub- 
lication of  this  advertisement?  We  think  there  vms,  and  that 
it  should  be  so  held. 

In  Bachelor  v.  Baohdor^  1  Mass.  266,  an  order  was  direeted 
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to  be  paUiahed  in  a  newflpsper  thiee  weeks  suooeesiTelj.  It  so 
happened  that  the  paper  in  which  the  notice  was  ordeied  to  be 
published  was  issued  semi-weekly.  The  notice  was  pnblished 
first  on  Saturday,  June  30th;  second  on  Saturday,  Jnly  7th; 
and  third  on  Wednesday,  July  11th;  and  the  court  held  the  order 
snbetantlally  complied  with,  notwithstanding  only  three  dayi 
intervened  between  the  second  and  third  publications.  In  that 
ease,  the  public  might  very  easily  have  been  misled.  Seeing 
the  first  two  publications  in  the  iasues  of  Saturday,  they  would 
naturally  look  for  the  third  in  the  issue  of  the  following  Satur- 
day, and  not  finding  it  there,  might  conclude  that  it  was  not  pub- 
lished. In  this  case  there  was  no  chance  for  any  such  misap- 
prehension. As  soon  as  the  paper  appeared,  the  advertisement 
would  also  appear,  and  inaamucdi  as  the  publication  was  in  the 
three  suceessiTe  issues  of  the  paper,  and  those  all  within  three 
weeks,  we  think  it  would  be  holding  the  doctrine  too  strictly  to 
Bay  that  this  statute  was  not  substantially  complied  with. 

But  we  pass  to  the  consideration  of  the  second  question. 

In  Cardigan  y.  Page^  6  N.  H.  182,  it  w&s  held  that  when  a 
title  to  real  estate  is  derived  from  a  collector's  sale  it  must 
appear  by  record  that  he  took  the  oath  of  office  by  law  pre- 
scribed, otherwise  the  sale  is  void.  The  form  of  making  up  the 
record  of  the  town-clerk,  in  that  case,  v^as  precisely  the  same  as 
in  the  present,  viz.,  ''sworn  into  office."  That  record  was 
decided  to  be  insufficient  to  show  that  the  collector  took  the 
oath  of  office  by  law  prescribed.  In  regard  to  this  decision. 
Bell,  J.,  in  Scammon  v.  Scammon^  28  Id.  430,  remarks  that  it 
appears  to  go  to  the  veiy  verge  of  the  law,  and  that  it  would 
not  have  been  a  forced  or  unnatural  construction  to  have  held 
that  the  words  **  sworn  into  office''  imported  the  same  thing  as 
"took  the  oath  of  office  as  by  law  prescribed."  It  will  be 
observed,  also,  that  the  collector  was  chosen  in  1822,  and  sold 
the  lands  in  controversy  in  that  year,  and  the  decision  of  the 
case  was  made  in  1833,  so  that  the  records  were  comparatively 
recent.  The  case  does  not  find  whether  the  town-clerk  who 
made  the  record  was  living  at  the  time  of  the  suit  or  not.  And 
no  attempt  was  made  to  amend  the  records.  That  decision  was 
made  upon  the  naked  record  as  it  stood,  and  which  could  not 
be  termed  an  ancient  record. 

In  CHbBon  v.  Bailey,  9  N.  H.  168,  the  genenJ  rule  was  laid 
down  that  amendments  of  the  records  of  towns  may  be  made  on 
evidence  showing  the  truth  of  the  facts  alleged,  where  the  record 
is  used  as  evidence  in  a  suit  pending  in  court.     Such  amend- 
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ments  must  be  made  by  the  person  who  was  in  office  at  the  time 
when  the  proceedings  were  had;  but  it  is  not  necessary  that  he 
should  hold  the  office  at  the  time  of  making  the  amendment* 
In  that  case  the  controversy  related  to  a  tax  title,  and  one  of 
the  questions  was,  whether  the  collector  had  taken  the  oath  of 
office.  The  entry  on  the  town  records,  in  regard  to  the  oath, 
was  **  qualified  by  Francis  Chase,  esq/'  This  was  held  insuffi- 
cient, but  the  town-clerk,  who  was  in  office  when  the  collector 
was  chosen,  was  permitted  to  amend  the  record  so  as  to  show 
that  he  had  taken  the  oath  by  law  prescribed.  The  collector 
was  chosen  in  1823,  and  the  case  was  decided  in  1838.  From 
some  statements  in  the  case,  we  judge  that  the  trial  was  had 
and  the  amendment  made  in  1837,  so  that  the  amendment  was 
permitted  twelve  or  fifteen  years  after  the  record  was  made. 
In  the  course  of  the  opinion  delivered  by  the  chief  justice  in  that 
case,  he  remarks  that  it  has  already  been  settled  that  the  records 
of  towns  may  be  amended  to  conform  to  the  truth  of  the  fact. 
That  the  general  rule  is  that  amendments  of  records  are  made 
with  the  saving  of  the  rights  of  third  persons,  acquired  since 
the  existence  of  the  defect.  To  apply  this  rule,  however,  he 
says,  to  all  cases  of  defects  in  sales  of  land  taxes,  would,  in 
effect,  be  very  nearly  denying  a  right  to  amend,  as  the  owner 
of  the  land  sold  would  attempt  to  defeat  any  amendment,  by 
conveying  to  some  friend,  who  would  bring  a  suit  in  his  behalf. 
It  would,  at  least,  be  necessary  to  confine  the  application  of  the 
principle  to  cases  where  the  land  had  been  actually  conveyed 
bona  fide.  But  instances  might  exist  where  the  purchaser,  al- 
though he  might  not  have  found  upon  the  records  all  that  was 
necessary  to  make  a  formal  and  valid  record,  might  have  been 
well  assured,  from  what  he  did  find,  that  all  that  was  necessary 
had,  in  fact,  been  done.  And  then,  speaking  of  the  record,  in 
regard  to  the  oath  of  the  collector,  he  says  further,  that  although 
not  sufficient  in  point  of  law,  it  would  lead  the  mind  of  any  one 
to  the  belief  that  what  was  requisite  was  probably  done.  And 
the  point  was  decided  in  that  case  that  where  what  is  neces- 
sary, in  the  proceedings  of  a  town,  although  not  formally  entered 
of  record,  is  so  far  stated  as  to  lead  to  tiie  belief  that  a  correct 
record  might  have  been  made,  a  subsequent  purchaser  of  land 
sold  for  taxes,  takes  his  title  from  the  former  owner,  subject  to 
the  right  to  have  the  record  put  in  form,  if  the  truth  will  war- 
rant it. 

Upon  the  authorify  of  this  case,  the  records  of  the  town  of 
Northumberland  could  have  been  amended  so  as  to  show  thai 
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the  collector  took  the  oath  of  office  prescribed  by  law,  bad  the 
iown-derk,  who  was  in  office  at  the  time  the  defectiye  record 
was  made,  been  liTing.  But  not  only  he»  but  the  moderator, 
had  both  deceased  before  the  present  suit  was  instituted. 

In  Cavis  y,  Boberifson,  9  N.  H.  524,  it  was  held  that  there  are 
cases  in  which  it  may  be  submitted  to  a  jury  to  presume  from  a 
defective  record  of  the  election  of  a  town  officer,  and  from  his 
having  acted  under  the  appointment  that  the  meeting  was  duly 
held,  the  proceedings  of  the  town  regular,  and  the  officer  duly 
sworn;  but  that  this  cannot  be  done  where  the  proceedings  are 
recent,  and  no  cause  is  shown  why  the  defective  record  cannot 
be  amended,  if  the  truth  will  warrant  it.  XTx>on  this  point,  the 
same  distinguished  jurist  who  delivered  the  opinion  in  Oibson  v. 
Bailey,  9  N.  H.  168,  says  we  have  no  deubt  that  cases  may  exist 
in  which  such  evidence  is  admissible,  forming  an  exception  to  the 
general  rule.  It  is  well  known  that  the  earlier  records  of  towns 
were  very  imperfect,  and  even  at  the  present  day  there  is  not 
that  care  which  is  desirable  in  making  up  such  records.  It  is 
settled  that  such  records  may  be  amended.  And  where,  from 
lapse  of  time,  it  may  be  presumed  that  the  officers  who  made 
the  records  are  no  longer  living,  or  have  lost  a  recollection  of 
the  facts,  so  that  no  amendment  can  be  made;  or  where  it  is 
proved,  in  point  of  fact,  that  such  officers  have  deceased,  so  that 
the  records  cannot  be  corrected,  we  have  no  doubt  sound  prin- 
ciples, as  well  as  the  necessity  of  the  case,  require  that  such 
evidence  should  be  submitted  to  the  jury,  with  instructions  that 
they  are  authorized,  under  such  circumstances,  to  presume  that 
the  officer  was  duly  elected  and  qualified.  Such  was  the  case  in 
Northwood  v.  Barrington,  9  N.  H.  869,  where  the  records  were 
more  than  forty  years  old.  We  know,  in  point  of  fact,  that  the 
elections  were  duly  and  legally  made  much  oftener  than  the  rec- 
ords were  formally  made  up. 

In  the  case  before  us  the  town-clerk  had  deceased  before  the 
suit  was  brought.  The  record  was  defective,  but  showed  that 
the  collector  was  evidently  sworn  in  some  way.  Nearly  foriy 
years  had  elapsed  from  the  making  of  the  record  to  the  com- 
mencement of  the  suit,  and  upon  the  authority  of  the  cases 
cited,  and  the  principles  therein  stated,  we  think  the  evidence 
was  competent  to  be  submitted  to  a  jury,  as  tending  to  show  the 
collector  to  have  been  duly  elected  and  duly  sworn. 

It  can  make  no  difference  whether  the  demandant  was  the 
proprietor  of  the  lot  at  the  time  it  was  sold,  or  a  subsequent 
purchaser.    The  record  that  the  collector  was  **  sworn  into  of* 
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fioe  "  was  open  to  all;  and  if  he  pnrduuaed  with  tliat  before  him, 
he  took  the  title  subject  to  the  same  rights,  in  r^gaxd  to  tiM 
record,  as  had  existed  with  respect  to  former  owners:  GHbaan  t. 
BofUey,  9  N.  H.  168.  If  he  holds  by  virtue  of  a  waxxanty  deed, 
it  will  be  a  matter  between  him  and  his  grantor  to  settle. 

The  opinion  of  the  court  will  be  certified  to  the  common  pleai 
in  accordance  with  these  views. 


Two  Insuvfigekbt  Adtisrtissments  of  Tax  Salb  cftnnot  be  oovpled  to* 
gether  bo  aa  to  make  one  complete  advertiaeineiit»  even  though  a  verbal  ooo- 
Bont  thereto  ia  given  by  the  delinqnent:  8cctU$  v.  AhfU,  46  Am.  Deo.  209. 
Strict  complianoe  with  the  reqnirementa  of  the  atatate  ia  essential  to  the  Tilxd- 
ity  of  a  title  aoquiied  nnder  tax  aale:  Id.;  Lyon  v.  HwU^  46  Id.  216;  Brown  v. 
WrigfU,  42  Id.  481,  and  note  484,  where  prior  caaea  on  this  anbject  in  thia  series 
are  cited. 

Stbiot  Pboop  mat  bb  Dispxkskd  with  ajtkb  Obxat  Lapsb  op  Tub, 
and  its  place  may  be  supplied  by  presumption:  Bteven»on*$  Beirs  r.  MeSearf, 
61  Am.  Dec  102. 

The  fbinoipal  cask  is  cited  in  Pierce  v.  Biehardnn,  37  K.  JEL  306,  to 

the  point  that  the  court  may,  by  order,  allow  amendments  of  town  records 
by  the  officer  by  whom  they  were  made,  after  he  haa  ceased  to  hold  the  office, 
upon  the  court's  becoming  satisfied  by  the  testimony  of  witnesses  in  writing 
that  the  amendments  can  be  made  consistently  with  the  truth  of  the  case. 
The  principal  case  is  cited  arpttendo  in  the  well-oonaidered  case  of  Oakotm  r. 
Ooe,  57  Id.  666-^7,  aa  a  strong  one  to  show  what  is  a  substantial  oomplianoe 
with  the  requirements  of  the  statute  regarding  tax  sales  of  land. 


Paesons  v.  Swett. 

[SSKsw  HA]CPaKZBB,87.] 

Writ  n  kot  Von)  vob  Non-oomplianob  with  Pbovibiok  op  Nbw  Hax^ 
8HIBE  State  Conutitution  requiring  that  "  all  writs  issuing  out  of  the 
clerk's  office  in  any  of  the  courts  of  law  shall  be  in  the  name  of  the  atate» 
under  the  seal  of  the  court  whence  they  issue,  and  shall  bear  the  teste  of 
the  chief,  first*  or  senior  justice  of  the  court,  and  be  signed  by  the  eletk 
of  said  court." 

HonoN  TO  Quash  Writ  pob  Waitt  op  Pboper  Tbstb  a  Addrfhhbp  to 
Dibcbetion  op  Court,  and  if  such  motion  ia  made  for  a  cause  whidi 
might  have  been  taken  advantage  of  by  plea  in  abatement,  it  must  be 
made  within  the  time  limited  for  making  auch  plea,  or  the  party  will  be 
deemed  to  hare  waived  the  right  to  make  it. 

Court  has  JusisDionoir  to  Amend  Writ  aptbr  Plba  ni  Abatmbiit,  cr 
after  a  motion  to  qnaah  the  writ  seasonably  made. 

Action  on  original  vmt  dated  March  24, 1856,  made  xetom* 
able  to  the  conrt  of  common  pleas,  May  term,  1866,  and  bore 
the  teste  of  John  J.  Gilchrist,  esq.  Defendants  pleaded  in  abate* 
ment  of  the  writ  at  the  first  term  of  the  common  pleas  that  it  did 
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not  bear  the  teste  of  the  chief,  first,  or  senior  jostioe  of  th»t 
court.  Plaintiff  demurred,  and  the  plea  was  adjudged  bad  on 
account  of  defect  in  form.  Defendants  moved  at  the  second 
term  of  same  court  that  the  writ  be  quashed  for  the  same  cause 
before  pleaded  in  abatement.  Motion  denied.  No  evidence  was 
offered  on  the  motion.  On  March  24,  1856,  John  J.  Gilchrist 
was  not  chief,  first,  or  senior  justice  of  the  common  pleas,  he 
having  resigned  the  office  of  chief  justice  of  that  court  and  of 
the  superior  court. 

EogerSf  for  tne  plaintiff. 

Barber,  for  the  defendants. 

By  Court,  Psblet,  C.  J.  The  constitution  of  New  Hampshire, 
article  87,  provides  that  ''all  writs  issuing  out  of  the  clerk's 
office  in  any  of  the  courts  of  law  shall  be  in  the  name  of  the 
state  of  New  Hampshire;  shall  be  under  the  seal  of  the  court 
whence  they  issue,  and  bear  the  teste  of  the  chief,  first,  or  senior 
justice  of  the  court;  and  shall  be  signed  by  the  clerk  of  said 
court." 

Provisions  of  the  constitution  are  to  be  interpreted  by  the 
same  rules  that  are  applied  in  the  construction  of  similar  pro- 
visions in  statutes;  and  the  party  that  would  avail  himself  of  any 
provision  in  the  constitution  must  do  it  in  the  same  manner  and 
in  the  same  time  and  order  that  would  be  required  in  cases  of 
like  provisions  in  statutes:  Ripley  v.  Warren,  2  Pick.  594;  Jfers- 
ion  V.  BrackeU,  9  N.  H.  336,  349. 

Before  the  revolution,  all  writs  in  the  province  of  New  Hamp- 
shire were  in  the  king's  name;  and  probably  when  the  change 
was  first  made  by  substituting  the  name  of  the  state  for  the  regal 
style,  one  object  was  to  avoid  all  appearance  of  recognizing  the 
royal  authoriiy.  If  beyond  this  there  is  any  design  to  give 
authenticity  and  credit  to  legal  process  by  requiring  an  actual 
attestation  of  the  chief,  first,  or  senior  justice  of  the  court,  the 
practical  construction  which  has  uniformly  been  put  on  this 
provision  of  the  constitution  has  wholly  defeated  that  object; 
for  the  ordinary  process  of  the  court  never,  in  fact,  bears  the 
actual  signature  of  the  chief  justice,  but  his  name  is  printed  into 
the  blank  writs  before  they  are  delivered  out  of  the  clerk's  office. 
The  teste  of  the  writ  is,  therefore,  in  practice  a  mere  matter  of 
form. 

A  writ  which  issues  without  the  proper  teste  is  not  in  terms 
declared  by  the  constitution  to  be  void,  and  we  think  is  not  to 
be  held  so  by  construction.    In  the  same  article  of  the  constitu- 
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tion  writs  are  reqpiired  to  be  signed  by  the  derk,  but  a  writ  is 
not  Toid  because  it  wants  the  signature  of  the  derk,  and  the 
objection  will  be  overruled  if  not  seasonably  made:  Lovell  t. 
Sabin,  16  N.  H.  87. 

In  Massachusetts,  upon  the  construction  of  a  similar  proris- 
ion  in  their  constitution,  it  has  been  decided  that  the  want  of  a 
proper  teste  is  mere  matter  of  form,  and  must  be  taken  advan* 
tage  of  by  seasonable  objection;  otherwise  it  will  be  held  to 
have  been  waived :  Bipley  t.  Warren,  2  Pick.  692.  In  this  case  the 
want  of  a  proper  teste  did  not  make  the  writ  void.  The  plea  in 
abatement  was  defective  in  form,  and  overruled.  The  motion  to 
quash  the  writ  was  addressed  to  the  discretion  of  the  court,  and 
that  discretion  was  properly  exercised  by  denying  the  motion. 
As  a  general  rule,  a  motion  to  quash  a  writ  for  a  cause  which 
might  be  taken  advantage  of  by  a  plea  in  abatement  must  be 
made  within  the  time  limited  for  filing  pleas  in  abatement: 
Dre^ian  v.  Sogers,  18  Me.  816.  Our  practice  requires  such  pleas 
to  be  filed  within  the  first  four  days  of  the  first  term,  and  the 
court  of  common  pleas  were  well  warranted  in  holding  that  the 
defendants  had  waived  their  right  to  insist  on  the  objection  by 
neglecting  to  make  the  motion  until  the  second  term.  Even  if 
the  plea  in  abatement  had  been  sufficient,  or  the  motion  to  quash 
had  been  seasonably  made,  the  writ  might  have  been  amended, 
for  it  was  not  void,  and  the  court  had  jurisdiction;  as  we  un- 
derstand to  have  been  held  in  Beynolda  v.  DamreU,  decided  in 
Hillsborough  county,  July,  1849,  and  not  reported. 

We  have  not  overlooked  the  case  of  HiUchina  v.  Edaan,  1  N. 
H.  189,  in  which  it  was  held  that  a  writ  of  execution,  not  under 
the  seal  of  the  court,  was  void.  The  general  language  used  in 
that  case  might  tend  to  the  conclusion  that  writs  of  mesne  as 
well  as  final  process  were  void  unless  under  the  seal  of  the  court. 
It  is  obvious,  however,  that  there  is  an  imi>ortant  distinction 
between  the  two  kinds  of  writs,  because  to  a  writ  of  final  pro- 
cess the  defendant  has  no  opportunity  to  object,  by  plea  or 
motion,  that  it  wants  a  seal  or  other  constitutional  requisite; 
whereas  in  the  case  of  mesne  process,  he  may  plead  the  defect, 
or  make  it  the  ground  of  a  motion;  and  it  may  perhaps  be 
found,  when  a  case  shall  arise  which  presents  the  question  thai 
the  doctrine  of  Hidchina  v.  Edson,  supra,  ought  not  to  be  extended 
beyond  the  point  expressly  decided:  Ibot  v.  Knowles,  4  Met.  886; 
Brewer  v.  Sibley,  18  Id.  176;  People  v.  Dtmning,  1  Wend.  17; 
Jaokson  v.  Brown»  4  Oow.  660. 
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Allowavgm  07  Amxitdmektb  to  Plkadixos  is  Addbesskd  to  DlSCBinON 
OF  CousT:  Jiobbina  v.  Treadway,  19  Am.  Dec.  152.  For  a  full  discoasion  of 
t^e  subject,  see  note  to  Stevetuan  v.  MwdgeU^  34  Id.  158;  Cariwright  v.  Cho' 
fteriy  49  Id.  742,  and  note  thereto  747,  coUecting  prior  cases  in  this  series. 

SsBTiCB  OF  Unsbalxd  Wbit  IS  WITHOUT  Validitt,  and  a  decree  or  judg- 
ment baaed  npon  sach  service  is  unanthorized,  and  moat  be  reversed:  Oarkmd 
T.  BriUon,  52  Am.  Deo.  478,  and  note  collecting  prior  caaea  to  the  e£fect  of 
•ervice  of  prooaaa  not  under  aeaL 

The  PBiKOtPAL  GASX  IS  oiTKB  in  Oravqford  ▼.  Cfraw/ord,  44  N.  H.  428,  and 
in  Beaver  v.  AUeOj  48  Id.  473,  to  the  point  that  '*  a  motion  to  quash  a  writ 
for  a  cause  which  might  be  taken  advantage  of  by  plea  in  abatement  muat  be 
BMido  within  the  time  limited  for  filing  pleaa  in  abatement." 


Tillotson  v.  Smith. 

[39  Haw  HAiopsBna,  DO.] 

ov  Laud  Situatbd  upon  Stbeam  has  Right  to  Natural  Flow 
of  the  atream.  Thia  right  is  incident  to  the  property  he  has  in  his  land, 
and  he  cannot  be  deprived  of  such  right  but  by  grant,  actual  or  pre* 
anmptive. 

AvT  Pebson  Situated  abovx  ob  below  Owneb  of  Land  along  Stbeam 
who  shall  make  any  change  in  the  natural  flow  of  the  stream  so  as  to 
materially  damage  the  land  of  such  owner  is  liable  for  the  damages  oo- 
caadoned  thereby. 

OwincBs  oy  Land  along  Stbeam  have  Right,  however,  to  Reasonable 
Use  of  the  water  upon  their  land  while  it  passes  along  the  aame. 

Whbneyeb  Act  Injures  Anotheb's  Right,  and  would  in  Futubb  be 
Evidence  in  favor  of  the  wrong-doer,  an  action  may  be  maintained  for 
the  invaaiou  of  right  without  proof  of  any  apeoifio  injury. 

IimiNOEMENT  OF  RIGHTS  OE  AnOTHEB  CANNOT  BE  JUSTIEIED  OU  the  grOUUd 

that  act  ia  a  benefit  to  the  owner,  if  done  against  his  will. 

AonoN  on  the  case  for  damages  done  plaintiff  by  reason  of 
diversion  of  water  from  its  natural  channel  by  defendant,  snob 
diversion  causing  lands  of  plaintiff  to  become  overflowed.  Plea, 
general  issue.  Defendant  contended  that  plaintiff  bad  been 
rather  benefited  than  injured  by  the  overflow  of  bis  land,  and 
asked  that  the  question  whether  or  not  damage  had  been  suf- 
fered by  plaintiff  be  submitted  to  the  jury.  The  court  were  of 
opinion  that  plaintiff  was  entitled  to  nominal  damages.  The 
jury  were  directed  by  the  court  to  return  a  verdict  for  nominal 
damages,  the  plaintiff  agreeing  to  accept  such  damages.  De- 
fendant  moves  to  set  the  verdict  aside. 

O,  0,  WiUiams  and  J,  W,  WiUiarM^  for  the  defendant. 
Whidden,  for  the  plaintiff. 
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By  Court,  Bill,  J.  Bveiy  o^mer  of  land  aiiaale  upon  a 
elreain  has  a  right  to  the  natural  flow  of  the  stream;  a  right  to 
insist  that  the  stream  shall  continue  to  run  uH  curren  solebat; 
that  it  shall  flow  upon  his  land  in  its  usual  quantity,  at  its 
natural  place,  and  at  its  usual  height,  and  that  it  shall  flow  off 
his  land  upon  the  land  of  his  neighbor  below  in  its  accustomed 
place,  and  at  its  usual  level.  This  right  he  has  as  an  incident  to 
the  property  of  his  land,  and  he  cannot  be  deprived  of  it  but  hj 
grant,  actual  or  presumptive.  Whenever,  by  reason  of  the 
interference  of  the  owner  above,  the  water  is  diverted  from  his 
land  and  made  to  run  elsewhere,  or  the  water  of  other  streams, 
naturally  running  elsewhere,  is  turned  upon  his  land,  or  the 
water  of  the  natural  stream  is  made  to  flow  upon  his  land  at 
a  different  place  from  its  natural  channel,  or  at  a  different  level, 
or  in  an  unnatural  manner;  and  so  whenever,  by  the  acts  of  the 
owner  of  the  land  below,  the  water  is  obstructed,  or  drawn 
down,  or  made  to  run  off  in  an  unusual  place  or  in  an  unusual 
manner,  and  actual  injury  ensues  to  any  material  amount,  the 
owner  of  the  land  may  maintain  an  action  for  such  injury.  In 
short,  if  any  person,  above  or  below,  shall  make  any  change  in 
the  natural  flow  of  the  stream,  to  the  material  injury  of  the 
owner  situate  upon  it,  or  by  any  interference  shall  prevent  the 
stream  from  flowing  as  it  was  wont  to  flow,  to  such  injury,  he  is 
liable  for  the  damage  he  may  occasion.  These  rights  are  subject 
to  the  rights  of  the  owners  of  the  land  situate  above  and  below 
Tipon  the  stream  to  make  a  reasonable  use  of  the  water  upon 
their  own  land  while  it  is  passing  along  the  same. 

The  precise  case  before  us,  which  is  of  a  class  of  which  the 
instances  are  comparatively  unf  requent,  that  of  turning  a  stream 
from  its  natural  channel  and  forcing  it  to  run  in  the  channel  of 
another  stream,  was  decided  in  MerriU  v.  Parker,  Coxe,  460, 
cited  in  Angell  on  Watercourses,  336.  The  point  as  it  arises 
in  the  French  law  is  fully  discussed  in  Pardessuson  Servitudes, 
«ecs.  82,  85,  88.  It  seems  very  evident  that  if  a  man's  land 
is  materially  damaged  by  water  thrown  upon  it  by  reason  of  the 
acts  of  another,  it  can  make  no  difference  what  the  source  of 
the  water  may  be;  whether  it  be  backwater,  or  the  flowage  of 
of  the  same,  or  the  water  of  another  stream.  The  vrrong  con- 
sists in  turning  any  water  upon  the  land  which  does  not  natu- 
rally flow  in  that  place;  and  it  can  make  no  difference  if  the 
-water  wrongfully  turned  upon  a  man's  land  against  his  will  flovra 
in  the  channel  of  an  ancient  stream,  or  in  a  course  where  no 
water  flowed  before,  if  similar  damage  results:  HoweU  v.  MsCcy^ 
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3  Sawle,  256,  Huston,  J.;  Bealey  ▼.  Shau>^  6  East,  ZL3,  Ellen- 
borough,  C.  J. ;  Ifason  v.  EUl,  3  Bam.  &  Adol.  304,  Tenterden» 
O.  J.;  King  y.  Tiffany,  9  Conn.  162;  3  Kent's  Com.  439. 

It  is  a  long-established  principle  of  the  common  law  thai 
whererer  any  act  injures  another's  right,  and  would  be  evidenoe 
in  future  in  favor  of  the  wrong-doer,  an  action  may  be  main- 
tained for  an  invasion  of  the  right  without  proof  of  any  specifio 
injury:  MsUar  t.  Spaieman,  1  Wms.  Saimd.  846,  note  2.  This 
principle  has  been  recognized  here  in  the  case  of  Woodman  t. 
Tafis,  9  N.  H.  91;  Snow  v.  GovAes,  22  Id.  802;  Cotofeg  v.  JSTid- 
der,  24  Id.  379;  BameU  ▼.  8aM>ury  JIffg.  Co. ,  28  Id.  455.  In  the 
last  case  it  was  held  that  the  state  of  the  plaintiff's  intereai 
might  be  properly  inquired  into,  because,  if  he  sustained  no 
damage  in  fact,  and  had  no  interest  that  could  be  affected  by 
the  danger  of  an  accruing  easement,  he  might  not  recover  any 
damages.  That  is  not  the  present  case.  The  plaintiff  appears 
to  be  owner  in  fee. 

It  is  suggested  that  the  injurious  acts  were  continued  for  but  a 
short  time,  and  that  instead  of  being  an  injury,  they  were  really  a 
benefit  to  his  land.  The  case  of  Patrick  v.  Oreenway,  cited  in 
Sergeant  Williams's  note,  before  referred  to,  seems  decisive  as 
to  the  first.  It  was  trespass  for  fishing  in  the  plaintiff's  several 
fishery,  in  which  he  obtained  a  verdict,  and  the  court  refused  to 
set  it  aside,  though  he  caught  no  fish,  upon  the  ground  that  the 
act  of  fishing  vras  not  only  an  infringement  of  the  plaintiff's 
right,  but  would  be  evidence  of  using  and  exercising  the  right 
by  the  defendant  if  the  act  wero  overlooked.  No  infringement 
of  the  rights  of  another  can  be  justified  on  the  ground  that  tha 
act  is  a  benefit  to  the  owner  if  it  is  done  against  his  will. 

Judgment  on  the  verdict. 


RzpABiAir  OwHXB  IS  Entitlxd  to  Natubal  Flow  of  9tiisax  of  Watkb 
tfaroBgh  his  laod:  Evom  y,  Meniweaiher,  38  Am.  Dec.  106,  uid  aoto  111, 
where  prior  oasM  in  point  in  this  aeriM  are  ooUected.  Owner  of  land  through 
which  a  stream  nms  is  entitled  to  the  continuance  of  its  natural  flow,  subject 
only  to  the  right  of  eminent  domain,  and  any  one  impairing  Ms  right  is  liablo 
in  damages:  Ten  Byck  ▼.  DtUnoart  Camd  Co,,  37  Id.  232,  note  238.  Upper 
riparian  owner  must  not  materially  lessen  the  quantity  of  water  flowing  in 
the  stream :  Milkr  ▼.  MiUer,  49  Id.  545.  Owner  of  land  may  divert  water  of  a 
stream  flowing  through  it,  provided  he  returns  the' water  to  the  same  channel 
before  it  reaches  the  land  of  the  proprietor  below:  Norton  v.  Valentine^  39 
Id.  220;  see  also,  to  the  same  point,  Wadstoorth  ▼.  TUloiaon,  Id.  891. 

Rvaar  RrpASiAir  Ownxk  has  Bioht  to  the  reasonable  use  of  the  water  in 
a  stream  flowing  through  Jus  land,  for  domestio,  manufaetniing,  and  agrical- 
toral  pnrpoaes,  subject  to  the  equal  right  of  every  other  ripaxian  owner  to 
the  same  reasonable  use,  and  is  liable  to  owners  below  him  only  for  an  entire 
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diYenion  of  the  water  in  such  stream  or  for  an  nnreaaooable  nse  thereof: 
Elliot  ▼.  FUMurg  R.  B.  Oo.,  67  Am.  Dec.  85,  note  91.  To  the  eame  point, 
note  to  NewhaU  t.  Ireaout  64  Id.  794,  colleoting  prior  oaiee  in  this  series;  see 
also  note  to  Thurber  ▼.  Martin,  61  Id.  470. 

Whxthxb  PBoor  ov  Actual  Damage  bt  Diybbsiov  ov  Watkbooubsb 
is  essential  to  enable  riparian  owner  to  recover  therefore:  Note  to  JSZZiott  t. 
FUchburg  R,  B.  Co.,  67  Am.  Deo.  91,  and  cases  there  dted.  Riparian  pro- 
prietor is  entitled  to  nominal  damages  for  any  distarbance  of  his  right  with- 
OQt  proof  of  actual  damages:  Stein  ▼.  Burden,  60  Id.  453;  S.  0.,  62  Id.  758. 
Damage  is  presumed  from  diyersion  of  a  stream:  PlumJUAgh  ▼.  Damwn,  41  Id. 
199,  note  203. 

Thb  fbooipal  gasb  18  oiTSD  in  Amodoeag  Mfg.  Oo.'w.  OoodaU,  46  K.  H. 
63,  snd  in  BlodgeU  v.  Stone,  60  Id.  167,  to  the  point  that  a  par^  is  entitled 
to  a  Terdict  for  nominal  damages  upon  proof  of  the  infringement  of  his  right, 
although  no  actual  injury  ii  shown. 

Spfra-bttabian  Owhsb  is  Liable  to  Owxtsb  ov  Lahd  bblow  Him 
for  every  material  diminution  of  the  flow  of  the  water  by  a  diyerson  from  the 
stream,  whether  for  iirigatioa  or  other  purposes,  and  this  though  no  aotnal 
injury  may  have  been  suffered.  The  principal  case  is  dted  and  approved 
to  this  point,  in  Lcwmm  v.  Mowry,  52  Wis.  219-236,  and  it  is  again  dted  ts 
the  same  point  in  WkUe  v.  Ohapin,  12  Allen,  515-52a 


Nichols  v.  Day. 

(S3  Nbw  Haxpsbibb,  183.] 

HlIBfl,  WHIBB   THBIB   InTEBESTS  ARB   AT  VaBIAITOB  WITH  TBOHB   OV  A]»- 
MINIBTBATOB,    MAT    ShOW    THAT    JUDOMBNT    WAS    ObTAINBD    thlOU^ 

fraud  and  collusion,  upon  a  debt  known  not  to  be  due. 
Whbn  Heib»  whose  Estate  is  Akswebablb  fob  Judombnt  BaoofVBaBD, 
takes  the  defense  of  an  action  upon  himself,  has  opportunity  to  be  and  is 
heard,  has  the  right  to  adduce  evidence  and  cross-examiAe  witnesses, 
and  avails  himself  of  that  right,  where  he  has  the  right  to  defend  the 
suit,  control  proceedings,  and  adopt  steps  for  further  hearing,  he  is 
effectively  a  party,  and  is  bound  by  the  judgment. 

Afpbal  from  a  decree  of  the  probate  judge,  granting  lioense 
to  appellee,  as  administratrix  of  the  estate  of  L.  Day,  to  sell  a 
portion  of  the  real  estate  of  deceased  to  pay  claims  and  debts 
against  the  estate.  The  appeal  is  taken  on  the  ground  that  one 
of  the  alleged  debts  against  the  estate  is  a  judgment  obtained 
by  Daniel  J.  Day  against  the  administratrix,  and  that  the  same 
was  obtained  by  fraud,  covin,  and  collusion  of  the  administra- 
trix. The  appellant  is  one  of  the  heirs  of  deceased,  and  entitled 
to  share  in  his  real  estate.  A  commissioner  was  appointed^  the 
estate  being  represented  as  insolvent,  and  the  claim  of  Daniel  J. 
Day  was  disallowed  by  him;  said  Day  appealed^  filed  his  appeal 
and  declaration,  procured  an  order  of  notice,  of  which  the  ad« 
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ministratrix  acknowledged  service,  and  regularly  entered  hia 
appeal  to  the  conrt  of  common  pleas.  By  agreement  of  claim- 
ant and  the  administratrix,  the  action  was  referred;  appellant 
appeared  before  the  referees,  and  made  defense  to  his  claim. 
The  report  of  the  referees  was  in  favor  of  Day;  said  report  was 
retomed  to  the  conrt,  accepted,  judgment  rendered  upon  it, 
and  the  judgment  certified  to  the  probate  judge,  and  the  amount 
entered  on  the  list  of  claims.  Although  appellant  appeared 
before  the  commissioner,  he  was  not  notified  of  the  appeal  dr 
of  the  hearing  before  the  referees,  but  no  objection  was  made 
on  that  account  before  the  court  or  the  referees;  the  adminia* 
tiatrix  did  not  appear  before  either. 

Marsion^  for  the  appellant. 
SHckney  and  Twok^  for  the  appellee 

By  Court,  Bkll,  J.  This  appeal  is  well  taken  if  the  claim 
of  Daniel  J.  Day  can  be  shown  to  be  unfounded  or  fraudulent. 
It  is  contended  that  the  judgment  is  condusiTe  as  to  this  claim, 
until  it  is  set  aside  or  reyersed,  against  the  estate  and  upon  all 
parties,  and  therefore  license  was  properly  granted  to  sell  real 
estate  to  pay  it.  Though  judgments  rendered  by  a  proper 
court  are  condusiye  till  reversed,  against  parties  and  privies, 
yet  generally  they  are  not  so  against  strangers. 

The  parties  to  this  proceeding  are  the  administratrix,  who 
petitions  for  the  license,  and  one  of  the  heirs,  who  resists  it. 
The  administratrix  represents  the  estate  and  all  interested  in 
the  estate,  who  must  claim  through  her;  but  in  any  case  where 
the  claim  of  a  party  is  set  up  in  opposition  to  her,  they  stand 
in  the  position  of  strangers.  Thus  on  the  settlement  of  the 
administration  account  the  creditors  and  the  heirs  are  not  con- 
cluded by  a  recovery  against  the  administratrix,  but  they  may 
■how  that  any  payment  was  improperly  made;  and  this  right 
will  not  be  impaired  by  proof  that  a  judgment  has  been  recov- 
ered for  the  amount,  if  it  can  be  shown  that  the  judgment  was 
eollusively  obtained. 

At  common  law,  a  plea  of  judgments  recovered  and  no  assets 
uUra  is  a  good  plea  for  an  administrator,  but  it  is  a  good  repli- 
cation that  such  judgment  was  either  recovered  by  collusion,  or 
kept  alive  by  fraud:  Tretham*9  C€ae^  9  Co.  110;  Sherwood  v. 
Johnson,  1  Wend.  443;  HaiU  v.  Holoomb,  23  N.  H.  649. 

In  the  present  case,  the  position  of  the  appellant  is  that  of 
opposition  to  the  administratrix.  He  claims  nothing  under  her, 
and  is  entitled  to  show,  if  he  can,  that  he  is  not  bound  by  hef 
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proeeedingB.  She  lias  allowed  a  judgment  to  be  xeooyered 
against  her,  by  which  she  is  finally  bound;  she  now  asks  the 
authority  of  the  court  of  probate  to  apply  to  the  payment  of  it 
property  which  has  descended  from  her  intestate  to  the  appel- 
lant, and  over  which  she  has  none  but  a  modified  control,  under 
such  license.  As  between  the  estate  and  the  claimant,  all  par- 
ties interested  in  the  estate  under  administration  are  bound; 
but  when  the  claimant  stands  on  one  side,  and  the  question 
arises  between  the  administratrix  and  other  creditors,  or  heirs, 
they  are  not  bound. 

At  common  law,  a  judgment  against  the  administrator 
binds  the  estate  under  administration,  but  it  does  not  bind 
the  heir  at  law  of  the  real  estate,  because  the  real  estate  consti- 
tutes no  part  of  the  assets  under  administration.  The  heirs 
may  in  general  show  that  a  judgment  was  collusively  recoTered 
upon  a  debt  known  not  to  be  due,  in  any  proceeding  where  their 
interest  is  at  variance  with  those  of  the  administrator,  and  in 
opposition  to  his  chums.  It  becomes,  then,  necessary  to  inquire 
whether  there  is  anything  in  the  &cts  shown  in  this  case  to  dis- 
tinguish it  from  the  ordinary  case  of  a  judgment  recovered 
against  an  administrator. 

And  first,  it  is  said  that  the  claim  of  Daniel  J.  Day  baring 
been  rejected  by  the  commissioner,  no  notice  of  the  appeal  was 
seryed  on  the  administratrix  within  the  period  of  thirty  days 
prescribed  by  the  statute.  This  objection,  if  true  in  fact,  as  we 
take  it  not  to  be  from  the  amended  report,  would  have  been 
fatal  to  the  claim  if  seasonably  insisted  upon.  But  it  is  a  gen^ 
eral  rule  that  objections  to  the  regularity  of  the  proceedings, 
which  are  substantially  of  the  nature  of  pleas  in  abatement,  are 
waived  by  a  neglect  to  take  advantage  of  them  at  the  earliest 
reasonable  and  practicable  opportunity.  The  appearance  of  the 
administratrix  without  objection,  and  her  agreement  to  submit 
the  claim  to  a  reference,  was  a  waiver  of  all  objection  on  her 
part,  by  whicli  she  is  concluded.  The  utmost  use  which  could 
be  made  of  these  facts  might  be  as  eridence  of  collusion  on  her 
part  with  the  claimant,  and  her  n^lect  to  enter  any  api>earance, 
which  is  another  objection,  would  fall  into  the  same  class.  An 
appearance  having  been  specially  entered  for  the  heirs  in  the 
defense,  the  submission  by  the  administratrix  to  a  reference 
without  consulting  the  heirs  would  have  the  same  unfavorable 
aspect.  The  appeal  was  taken  by  the  heirs,  and  not  by  her;  it 
was  taken  by  them  for  the  protection  of  their  own  interests  in 
the  real  estate  descended  to  them,  with  whioh  she  ought  not  to 
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intaif ere.  If  the  heizB  had  BaSsrad  the  gmm  to  proceed  with- 
oat  further  interference  by  them,  they  would  hsTe  stood  in  a 
position  to  hsTe  treated  her  course  as  fraudulent  towards  them* 
because  they  might  contend  it  was  ooUusiye  with  the  claimant. 

But  it  appears  that,  though  present  in  court,  the  counsel  for 
the  heirs  submitted  to  the  agreement  for  a  reference.  He  raised 
no  question^  and  made  no  objection  to  the  reference  or  to  the 
referees;  and  a  hearing  was  had,  at  which  the  administratrix  did 
not  appear,  but  the  heirs  attended,  and  without  Tm^lnng  any 
protest,  entered  upon  a  defense.  Of  this  hearing  no  formal 
notice  was  given  to  the  heirs,  but  they  made  no  objection  on 
this  account  before  the  referees,  but  laid  before  them  their  eri- 
dence  and  arguments.  Upon  the  report  of  the  referees  coming 
before  the  court,  allowing  the  claim,  no  objecton  was  made  on 
any  of  these  grounds,  and  it  was  accepted  and  judgment  en- 
tered. It  is  obvious  that  there  is  a  wide  difference  between  a 
judgment  thus  rendered  and  one  of  which  the  parties  complain- 
ing had  no  notice,  or  in  relation  to  which  they  had  taken  no 
actire  part.  And  the  substantial  question  to  be  considered  is, 
whether  they  can  now  claim  to  be  considered  as  strangers,  and 
thus  entitled  to  impeach  this  judgment,  or  whether  they  ought 
not  rather  themselves  to  be  regarded  as  parties  to  the  proceeding, 
and  consequently  bound  by  it. 

The  rule  on  this  subject  is  thus  laid  down  in  Chamberlain  t. 
Carlisle  J  26  N.  H.  561 :  "  The  record,  when  competent  as  evidence, 
binds  both  parties  and  privies;  all  who  have  a  mutual  or  succes- 
sive relationship  to  the  same  rights;  privies  in  law,  privies  in 
blood,  and  privies  in  estate;  all  who  have  the  right  to  adduce 
testimony,  or  cross-examine  the  witnesses  introduced  by  the 
other  side;  all  who  have  a  right  to  defend  the  suit,  or  to  control 
the  proceedings,  or  appeal  from  the  judgment.  All  others  are 
strangers,  and  the  judgment  is  not  conclusive  upon  them.'' 

In  BurrxU  v.  West^  2  N.  H.  192,  itis  said:  '*  It  is  not  necessary 
that  he  against  whom  a  judgment  is  to  be  used  as  evidence  should 
have  been  actually  a  paxty  to  the  suit  in  which  it  was  rendered. 
But  in  general,  notice  of  the  suit  and  an  opportunity  to  be  heard 
seem  indispeneable  to  make  the  judgment  evidence;"  and  in 
2%raafcerv..flbtne8,Id.443:  ''A  judgment  may  be  evidence  against 
strangers,  as  if  a  third  person  is  answerable  over  for  a  defendant, 
and  is  notified  of  the  proceeding,  he  will  be  bound;  so  if  the  per- 
son can  be  shown  to  be  the  real  party:  Baynton  v.  WiUard,  10 
Pick.  166;  or  has  agreed  to  bo  bound  l^  the  judgment:  PaUon  v. 
OmUboeO,  1  Dall.  M9.'' 
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La  tihe  present  case,  Che  appellant  is  shown  to  be  the  real  party; 
that  is,  the  party  who  alone  took  part  in  the  trial  of  the  former 
ease.  He  was  the  party  whose  estate  was  answerable  for  the 
judgment  recovered.  Though  formal  notice  to  him  is  not  shown, 
he  was  informed  of  the  whole  proceeding,  and  took  the  defense 
on  himself.  He  had  full  opportunity  to  be  heard,  and  was 
heard.  He  had  the  right  to  adduce  evidence  and  to  cross-examine 
the  witnesses  on  the  other  side,  and  availed  himself  of  both;  he 
had  the  right  to  defend  the  suit,  to  control  the  proceedings,  and 
to  adopt  any  necessary  steps  for  a  further  hearing  if  required. 
Under  these  circumstances,  he  must  be  regarded  as  effectively  a 
party,  and  must  therefore  be  concluded  by  the  judgment. 

Appeal  dismissed. 

JUDOMBNT  OB  DSOBBB  ObTAINXD  UPON  FaLBS  OB  FbAUDULBHT  SvOOU- 

noNS  oannot  ayaU  or  protect  a  party  obtaining  Buch  Judgment:  Bof^den  r. 
FU*h,  8  Am.  Dec  225.  Judgment  of  a  oourt  having  juriBdiction  of  the  sub- 
ject-matter of  the  suit  and  of  the  person,  however  irregular,  is  not  void,  and 
cannot  be  impeached  coUaterslly  unless  it  may  be  for  fraud:  Homer  v.  StcUe 
Bank,  48  Id.  855,  note  359.  Party  whose  right  is  collaterally  affected  by 
a  judgment  which  is  erroneous  and  void  for  any  cause,  but  which  he  cannot 
bring  error  to  reverse,  may,  without  reversing  it,  prove  it  so  erroneous  and 
void  in  any  suit  in  which  its  validity  is  drawn  into  question:  Voae  v.  Morton, 
50  Id.  750,  note  754. 

JuDOMBNT  OF  Ck>xrBT  HAVING  JoBiSDiOTiON  OT  SuBJEOT-MATTEB,  and  pro- 
ceeding according  to  the  course  of  the  common  law,  is  conclusive  until  set 
aside  or  reversed,  and  cannot  be  impeached  collaterally:  SUmner  y,  Moore,  30 
Am.  Dea  155,  and  note  168,  collecting  prior  cases. 

Judgment  of  Evkby  Ck>UBT,  within  its  Jubisdigtion,  is  resSudiocUti,  and 
concludes  all  irregularities  not  positively  fatal  in  the  proceedings  leading  up 
to  it:  Upson  v.  Horn,  49  Am.  Dec.  633;  ExparU  Adams^  59  Id.  234;  WiUon 
V.  Stripe,  61  Id.  138;  Parkhurst  v.  Sumner,  56  LL  94.  note  96;  Shubt^i 
Appeal,  44  Id.  126,  note  129. 


Miles  v.  Miles. 

(83  Haw  HAMPsmax,  147.] 

BmAiNDKBKAir  HAS  RiGHT  TO  Stay  Wastb  on  premises  in  which  he  is  in- 
terested. 

TrarANT  FOB  LiFX  18  Entitlbd  to  Take  Bbasonabls  Estovkbs  from  lus 
estate;  but  under  pretense  of  estovers,  he  must  not  work  any  permanent 
injury  to  the  inheritance. 

Tenant  for  Life  has  Poweb  of  Making  Under-leases  for  lesser  term; 
and  under-tenant  has  the  same  rights  and  privileges  during  his  tenancy 
as  are  incident  to  tenant  for  life. 

Answer  of  Defendant  to  Bill  Filed  against  Him  in  Equity,  if  respon- 
sive to  matters  contained  in  the  bill,  will  be  conclusive  evidence  in  his 
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iavor  nnta  ovenxKno  by  testimoDy  of  two  opposing  wituwweB,  or  one  such 
witneas  and  oorroborating  circumstances. 

Wrsbb  Answxb  Admittino  ob  Denting  Facts  in  Bill  Sbts  up  Othxb 
Facts  in  defense  or  aToidanoe,  they  must  be  proved  by  independent  tes- 
timony. 

Suit  AOAiNsr  Pabtt  is  Abated  bt  his  Death,  and  cannot  prooeed  against 
him  bat  by  bill  of  nvivor  brought  by  or  against  his  representatLTes. 

Bill  in  eqoily,  filed  by  Abiaham  Miles,  tenant  in  common  in 
remainder,  against  Tiohenor  Miles,  tenant  in  common  in 
remainder,  Nancy  Miles,  Lydia  Miles,  Joseph  Meserve  and  wife 
Betsey,  tenants  for  life,  and  John  Kingman,  lessee  of  Joseph 
and  Betsey  Meserve,  praying  they  may  be  enjoined  from  com- 
mitting any  further  waste  on  the  premises;  praying  also  that 
defendants  be  compelled  to  account  for  all  timber  illegally  cat  by 
them,  and  to  pay  complainant  his  just  proportion  of  the  same, 
and  for  other  and  further  relief.  The  defendants,  in  their  scy- 
end  answers,  admit  titie,  and  that  there  is  a  large  amount  of 
timber  on  the  premises,  but  deny  any  injury  done  or  any  inten- 
tion on  their  part  to  strip  or  waste  the  said  premises.  The  other 
facts  appear  sufficientiy  from  the  opinion. 

Wfieeler,  for  the  complainant. 

OkrisHe  and  Kinffman,  for  the  defendants. 

By  Court}  Eastkan,  J.  From  an  examination  of  the  bill  and 
answers,  it  will  be  perceiyed  that  the  defendant  Nancy  Miles, 
and  her  sister,  Betsey  Meserve,  haye  seyerally  life  estates  in  the 
premises,  subject  to  the  dower  of  their  mother,  Lydia  Miles; 
and  that  Abraham  Miles,  the  complainant,  and  Tichenor  Miles, 
the  brother  and  one  of  the  defendants,  are  interested  as  tenants 
in  common  in  the  remainder. 

The  complainant,  being  thus  interested  in  the  prenuses  as  a 
remainderman,  has  resorted  to  a  remedy  for  the  grieyances  com- 
plained of — the  staying  of  waste;  that  is  recognized,  not  only  by 
courts  of  equity  generally,  but  by  the  express  provisions  of  our 
statute:  WUliains  v.  Duke  of  BoUon,  8  P.  Wms.  268,  note;  1 
Story  Eq.  Jur.,  sec.  69,  note;  Id.,  sees.  517, 618;  4  Kent's  Com. 
77;  3  Daniell's  Ch.  Pr.  1849;  B.  S.,  c.  171,  sec.  7. 

But  is  the  complainant  entitied  to  the  relief  sought  by  his 
bill,  when  the  answers  and  evidence  are  considered? 

The  defendants  deny  all  the  general  charges  in  the  bill  of  cutting 
upon  the  premises,  or  of  combination,  agreement,  or  intent  to 
commit  waste,  and  there  is  no  evidence  to  overthrow  the  an- 
swers in  this  respect;  so  that,  in  deciding  whether  the  bill  ia 
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BOsteiDed,  ire  aie  brought  to  the  specific  acts  chaiged  against 
each  defendant,  and  to  the  law  governing  the  same. 

According  to  Sir  Edward  Coke,  evezy  tenant  for  life  is  enti- 
tled, of  common  right,  to  take  reasonable  estoyers;  that  is,  wood 
from  off  the  land  for  fuel,  fences,  agricultoxal  erections,  and 
other  necessary  improvements.  Thej  are  estoveria  ml^candi, 
mrdendif  arandi,  el  claudendi:  Co.  LiL  41  b.  But,  under  the 
pretense  of  estovers,  the  tenant  must  not  destroy  the  timber,  or 
do  any  other  permanent  injury  to  the  inheritance:  Co.  Lit.  93 
a,  b;  Id.  63  a.  And  Chancellor  Kent  lays  down  the  same  gen- 
eral rule:  4  Kent's  Com.  73,  76. 

But  to  what  precise  extent  tenants  for  life  may  go  in  exercis- 
ing their  rights  under  this  general  rule,  the  authorities  are  not 
in  all  respects  agreed.  Kent  says  that  the  American  doctrine 
on  the  subject  is  more  enlarged  than  the  English,  and  better 
accommodated  to  the  circumstances  of  ,a  new  and  growing  coun- 
try: 4  Kent's  Com.  76. 

In  EUiot  V.  Smiih,  2  N.  H.  482,  Woodbury,  J.,  says  that  what 
ought  to  be  deemed  timber  trees  in  this  country,  and  whether 
they  can  ever  be  cut  for  agricultural  purposes,  are  questions  of 
some  difficulty.  In  that  case  it  was  held  that  a  tenant  for  life 
may  cut  trees  for  firewood  and  for  fencing  the  land.  The  tenant 
bad  cut  and  sold  two  trees  to  pay  for  boards  and  stakes  and 
labor  done  in  repairing  the  fences  on  the  land,  and  the  catting 
was  held  illegal. 

In  Fuller  v.  Waaariy  7  N.  H.  841,  it  wIm  decided  that,  in  order  to 
entitle  a  tenant  in  dower  to  take  firewood,  there  must  be  a  house 
upon  the  land  when  it  is  assigned  to  her  as  dower;  that  the  ten- 
ant can  use  the  wood  only  in  such  house;  and  if  she  take  it  her- 
self, or  permit  any  one  else  to  take  it,  to  be  used  elsewhere,  it  is 
vraste.  Bichardson,  C.  J.,  in  delivering  the  opinion  of  the 
court,  says  that  every  tenant  in  dower  has  a  right,  incident  to 
the  estate,  to  take  firewood,  if  there  be  a  house  assigned  to  her  on 
the  land ;  to  take  timber  for  the  repairing  of  fences  and  buildings 
upon  the  land;  and  to  take  timber  to  make  plows,  etc.,  if  there 
be  tillage;  but  that  she  has  only  a  special  property  in  the  wood, 
to  use  it  for  those  purposes  upon  the  land,  and  cannot  sell  it; 
that  she  cannot  take  timber  from  the  land  to  build  a  new  house 
or  new  fences,  where  there  were  none  before.  And  the  learned 
chief  justice  cites  several  authorities  to  sustain  his  views. 

In  PaMfcyrd  v.  Padelford,  7  Pick.  162,  it  was  held  that  it  was 
not  waste  to  cut  oak-trees  for  firewood,  or  to  make  posts  for 
fences,  but  that  it  was  waste  to  cut  timber  trees  and  sell  them 
in  exchange  for  firewood. 
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There  can  be  no  doobl  iluiit  a  tenant  for  life  may  take  from 
the  land  wood  neoeeaacy  for  the  repairing  of  f enoes  and  build- 
ings  which  are  on  the  premises  at  the  commencement  of  the 
tenancy:  Co.  Lit.  41  b,  and  68  b;  2  Bla.  Com.  122;  Padd- 
ford  ▼.  Faddford,  7  Pick.  152;  Fuller  t.  Waaon,  supra;  EUwt  y. 
Smithy  aupra.  But  this  right  cannot  extend  beyond  the  pioper 
use  of  wood  and  timber  upon  the  premises  themselves.  The 
title  in  the  wood  and  timber,  until  cut,  is  in  the  reyersioner  or 
remainderman.  The  estate  of  the  tenant  for  life  consists  in 
the  use  of  the  premises,  and  nothing  more.  This  use,  to  be 
made  of  service  to  the  tenant,  must  be  such  as  to  give  him 
necessary  fuel,  that  he  may  remain  upon  the  premises,  and  suffi- 
cient timber  to  keep  the  fences  and  buildings  in  repair.  The 
annual  cropa  of  course  belong  to  him,  for  they  are  not  perma- 
nent in  their  nature.  It  is  equally,  too,  for  the  advantage  of 
the  reyersioner  that  the  buildings  and  fences  should  not  be  suf- 
fered to  go  to  decay.  But  when  it  is  permitted  to  the  tenant 
to  cut  wood  or  timber  for  purposes  disconnected  with  the  prem* 
ises,  he  is  no  longer  using  his  life  estate  in  the  land,  but  is  con- 
verting to  his  use  the  permanent  growth  of  the  land — the  wood 
and  timber — ^which  belong  to  the  reversioner.  And  although  it 
may  seem  to  be  holding  the  role  strictly  to  say  that  trees  may  not 
be  exchanged  for  boards  and  stakes  to  repair  the  fences  on  the 
premises,  as  was  the  ease  in  Elliot  v.  Smithy  supra;  or  that  wood 
may  not  be  consumed  in  a  bouse  not  situated  on  the  premises,  in 
quantity  less  than  would  be  used  in  the  house  upon  the  premises, 
aswas  the  case  in  i^^^  v.  lFa«on,8upra;  or  that  trees  may  not  be 
exchanged  for  as  great  or  greater  quantity  of  firewood  ttian  the 
trees  would  make,  as  was  the  fact  in  Fadelford  v.  Fadel/ord,  supra — 
yet  it  must  be  perceived  that  any  departure  from  the  rule  requir- 
ing the  wood  and  timber  to  be  used  on  the  premises,  and  for 
the  advantage  of  the  same,  might  lead  to  abuses  which  in  the 
end  would  work  great  injustice  to  the  reversioner;  and  although 
there  may  be  instances  in  which  no  injury  would  arise  to  any 
one  by  a  slight  departure  from  the  rule,  yet  we  think  that  it 
will  be  better  to  adhere  to  the  doctrine  as  advanced  in  the 
authorities  cited. 

Upon  these  principles,  taking  the  bill  and  answers  as  the  basia 
of  our  conclusion,  and  how  stands  this  case? 

Joseph  Meserve,  and  Betsey,  his  wife,  have  never  cut  or  taken 
from  the  premises  either  wood  or  timber,  except  through  their 
tenant,  Kingman.  They  had  the  right  to  lease  to  Kingman;  for 
tenants  for  life  have  the  power  of  making  undar-leases  for  any 
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lesser  term;  and  the  same  rights  and  priTil^es  are  incidental 
to  those  under-tenants  which  belong  to  the  original  tenants  for 
life:  4  Kent's  Com.  78. 

Kingman  occupied  the  part  belonging  to  the  Meserves  for  two 
years,  and  during  that  time  cut  twelve  sapling  pines,  with  which 
to  make  boards  to  repair  the  bars  and  fences  on  the  place.  A 
part  of  the  boards  he  used  for  that  purpose,  and  the  rest  he 
left  upon  the  premises,  intending  to  use  them  if  his  lease  had 
continued;  also  the  wood  from  the  tops  he  left  there.  All  that 
Kingman  did  was  for  necessary  repairs  on  the  premises,  and 
neither  he  nor  the  Meserves  are  chargeable  with  waste,  upon 
the  bill  and  answers. 

Tichenor  Miles,  who  is  tenant  in  common  with  the  complain- 
ant in  the  remainder  of  the  estate,  cut  one  oak-tree  on  a  dis- 
puted line.  He  denies  all  cutting  after  his  father's  decease, 
except  this  oak.  The  bam  frame  which  he  is  charged  with 
cutting,  both  he  and  his  mother  state  was  cut  before  his  father's 
decease.  There  is  nothing  here  which,  upon  the  bill  and  an- 
swers, would  entitle  the  complainant  to  a  decree. 

Lydia  Miles  and  Nancy  Miles,  the  mother  and  daughter,  who 
have  resided  upoii  the  premises,  have  cut  and  sold  from  the 
land  to  the  amount  of  about  five  dollars  a  year;  and  although 
it  is  very  probable  that,  by  their  economy,  they  have  saved  that 
much  for  the  remainderman ,  yet  they  had  no  legal  right  thus  to  cut 
and  convert  the  property  to  their  use;  and  in  so  doing  they  would 
be  guilty  of  waste,  unless  the  cutting  were  by  the  consent  and 
permission  of  those  interested.  They  both,  however,  state  that 
whatever  they  did  was  with  the  knowledge  and  by  the  express 
license  of  the  complainant  and  Tichenor.  Tichenor  also  states 
the  same,  and  that  he  had  frequently  heard  the  complainant 
say  that  he  had  no  objections  whatever  to  Nancy's  cutting  and 
selling  for  herself  and  mother  wood  and  timber  to  the  value  of 
twenfy-five  dollars  a  year;  and  that  he,  the  complainant,  had 
given  her  permission  to  cut  to  that  amount,  and  would  never 
deny  her  such  a  privilege.  He  says,  silso,  that  what  they  have 
cut  would  not  amount  to  five  dollars  a  year.  The  answers  re- 
lieve the  two  defendants  from  the  charges  of  waste,  and  upon 
the  bill  and  answers  the  bill  is  not  sustained  against  any  of 
the  defendants.  But  the  complainant  has  filed  replications  to 
the  several  answers,  and  testimony  has  been  taken  by  him  to 
sustain  his  bill.  This  testimony  we  have  carefully  examined, 
but  we  do  not  find  that  it  alters  the  complexion  of  the  case. 

It  is  a  rule  in  equity  that  the  answer  of  a  defendant  to  a  bill 
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filed  agamst  liim»  vpofn  any  matter  stated  in  the  bill  and  mpon- 
siye  to  it,  is  evidence  in  his  own  favor;  and  npt  only  bo,  but  is 
condusiYe  in  his  favor,  unless  it  is  overcome  by  the  satisfactory 
testimony  of  two  opposing  witnesses,  or  of  one  witness  cor- 
roborated by  other  circumstances  and  facts  which  give  to  it  a 
greater  weight  thab  the  answer.  In  sach  case  the  court  will 
not  make  a  decree,  but  simply  dismiss  the  bill:  Bdrt  v.  Ibn 
Eyck,  2  Johns.  Ch.  92;  Hughe$  v.  Blahe,  6  Wheat.  468;  GauM 
V.  WiUiamsan,  21  Me.  278;  Pierson  v.  CcUUn,  8  Yt.  272;  Bblr 
Kaler  v.  Barkley,  11  N.  H.  501;  2  Story's  Eq.  Jur.,  sec.  1528;  2 
Darnell's  Ch.  Pr.  983;  Oiesley  Eq.  Ev.  4. 

The  rule,  however,  does  not  apply  to  cases  where  the  answer 
admitting  or  denying  the  facts  in  the  bill  sets  up  other  facts  in 
defense  or  avoidance.  In  such  cases  the  facts  so  stated  must 
be  proved  by  independent  testimony:  Hart  v..  Zbn  Eyck,  2  Johns. 
Ch.  90;  2  Stoiy's  Eq.  Jur.,  sec.  1529. 

It  has  also  been  held  that  the  answer  of  a  defendant,  which 
is  responsive  to  the  bill,  is  admissible  as  evidence  in  favor  of  a 
oo-defendant:  MUis  v.  Gore,  20  Pick.  28;  IMd  v.  HoUand,  6 
Cranch,  8. 

Some  of  the  evidence  in  this  case  has  very  little  tendency  to 
contradict  the  answers,  and  that  which  does  come  in  conflict 
with  them  is  not  of  that  definite  and  satisfactoiy  kind  which 
leads  to  a  conclusion  favorable  to  the  complainant.  And  in  no 
respect  are  the  answers  overthrown  when  tried  by  the  rules 
which  we  have  stated. 

The  death  of  John  Kingman,  one  of  the  defendants,  was  sug- 
gested at  the  July  term,  1854,  and  his  estate  has  been  decreed 
to  be  administered  in  the  insolvent  course.  The  suit  against 
him  was  thereby  abated:  Comp.  Stats.,  c.  170,  sec.  8.  No  bill  of 
revivor  has  been  brought  by  or  against  his  representatives,  with- 
out which  the  action  could  not  proceed  against  him:  Stoiy's 
Eq.  PI.,  sec.  369;  BayrOm  v.  Baynion,  21  N.  H.  246. 

The  result^  then,  is,  that  so  far  as  Kingman  is  concerned,  the 
bill  is  simply  dismissed.  There  is  no  one  in  court  representing 
him.  But  as  to  the  other  defendants,  the  bill  must  be  dis- 
missed with  costs. 


Eight  or  TSvant  roa  Lira  to  Estovbhs. — Among  the  inoidente  of  an 
estate  for  life,  the  principal  one  is  the  right  of  the  tenant,  nnleaa  restrained 
by  covenant  or  agreement,  to  take  reasonable  estovers  from  the  land 
if  the  nature  of  the  estate  is  sach  as  to  yield  them,  for  his  necessary  use,  and 
also  for  making  all  snitable  and  needed  repairs  and  improvements.  Estovers 
consist  of  three  kinds:  1.  Hoose-bote,  which  is  that  amount  of  wood  m 
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tarily  used  in  making  repairs  of  the  boildinga  on  tbe  premiaes,  and  also  for 
fuel,  often  known  as  filre-bote;  2.  Plow-bote,  oonaiating  of  the  timber  neoea. 
aary  in  making  or  repairing  all  instramenta,  tools,  or  implementa  need  in  hus- 
bandry; 3.  Hay-bote,  this  last  being  the  timber  nsed  in  erecting,  maintaining, 
or  repairing  all  hedges  and  fences  on  the  estate:  Co.  Lit.  41  b;  2  Bla.  Com. 
35-122;  1  Washb.  Beal  Prop.  128,  129;  Tiedeman  on  Real  Prop.»  see.  09;  4 
Kent's  Com.,  12th  ed.,  73. 

In  England,  the  rale  in  regard  to  the  amount  of  timber,  its  age  and  quality, 
that  will  be  allowed  to  be  taken  as  estovers  is  very  strictly  applied.  Unless 
the  tenant  holds  under  a  deed  containing  the  clause  '*  without  impeachment  of 
waste,"  his  rights  will  be  very  limited  indeed.  However,  when  the  deed  con- 
tains this  clause,  his  rights  will  be  much  enlarged,  though  even  then  he  must 
not  commit  acts  such  as  tend  to  work  any  injury  to  the  estate.  It  was  held 
in  Packington*8  Ca»e,  3  Atk.  216,  that  the  felling  of  three  oaks  growing  in  the 
avenues  of  a  park  was  waste,  and  the  defendant  was  restrained  from  farther 
cutting  of  trees  in  the  avenues  or  drive-ways,  and  also  from  cutting  trees  not 
of  proper  growth.  The  same  doctrine  is  laid  down  in  the  following  cases: 
Oorges  v.  Sta^field,  2  Cro.  Ells.  692;  Ation  v.  Agton,  1  Ves.  seo.  264;  Fam- 
vjorth  V.  Ferrers,  6  Ves.  jun.  419;  Vcme  v.  Barnard,  2  Vem.  738;  Simmoru  v. 
Norton,  7  Bing.  640;  Abraham  v.  Budd,  2  Freem.  54.  In  the  United  States, 
the  principle  is  not  so  strictly  applied,  and  the  catting  of  timber  which  in 
England  would  be  deemed  waste  will  not  be  so  considered  here,  on  aoooant 
of  the  necessity,  in  many  cases,  of  clearing  land  for  the  parposes  of  agricul- 
ture: Jackson  v.  Browson,  7  Johns.  227;  Pynchon  v.  Steams,  11  Met.  304; 
8.  C,  45  Am.  Dec.  207-210;  Winship  v.  PiUs,  3  Paige,  259;  Morehmue  v. 
Ootheal,  2  Zab.  521;  CroekeU  v.  Crockett,  2  Ohio  St.  180-184,  where  Thur- 
man,  J.,  says,  in  delivering  the  opinion  of  the  court:  **  It  is  well  settled  that 
many  things  may  be  done  by  a  tenant  for  life  here  that  if  done  in  England 
would  be  waste;  as,  for  example,  the  conversion  of  meadow  or  pasture  into 
plow-land,  or  woodland  into  a  farm,  etc.  And  it  is  also  settled  here  that  tim- 
ber cut  in  improving  the  land  belongs  to  the  tenant  for  life,  and  not  to  the 
reversioner."  The  tenant,  in  exercising  the  right  of  cutting  timber  off  the 
land  for  the  purposes  of  fuel  and  repairs,  must  take  such  only  aa  he  needs  for 
present  use,  and  is  fit  to  be  cut,  and  it  must  be  used  by  him  upon  the  prem- 
ises, and  not  elsewhere:  Folsom  v.  Chesley,  2  N.  H.  432;  Fuller  v.  Wason,  7 
Id.  341;  WhUe  v.  Cutler,  17  Pick.  248.  In  addition  to  the  wood  used  by  the 
tenant,  he  may  allow  his  servant  or  servants,  tilling  his  land,  but  living  apart 
and  in  separate  buildings  from  himself,  to  cut  and  take  what  timber  they 
may  need  for  house  purposes,  provided  no  permanent  injury  is  done  the 
inheritance:  Gardiner  v,  Deering,  I  Paige,  573;  Cook  v.  Cook,  11  Gray,  123; 
Smith  V.  Jewett,  40  N.  H.  530,  where  the  principal  case  is  cited  to  the 
point  that  tenant  in  dower  may  take  reasonable  firewood,  not  only  for  her  own 
house,  but  also  for  the  house  of  her  servant  cultivating  the  land  but  living 
upon  another  tract;  but  if  the  tenant  should  sell,  he  will  be  deemed  guilty  of 
waste:  Searles  v.  Searles,  3  Sandf.  Ch.  601;  Phillips  v.  Allen,  7  Allen,  115; 
Padeiford  v.  Padeiford,  7  Pick.  152;  Hubbard  v.  Shaw,  12  Allen,  120;  Elliot 
v.  Smith,  2  N.  H.  430;  FuUer  v.  Wason,  7  Id.  341;  Wd>9ter  v.  WehsUr,  33  Id. 
18-26;  Richardson  v.  York,  14  Me.  216-220.  Nor  can  the  tenant  sell  wood 
upon  the  estate  for  the  purpose  of  paying  for  cutting  what  he  needs  for  house 
use:  Johnson  v.  Johnson,  18  N.  H.  594;  Padelford  v.  Paddford,  wpra;  PhU* 
Ups  V.  Allen,  supra.  As  to  repairs,  the  tenant  for  life  may  cut  timber  trees 
for  making  the  necessary  repairs  of  the  house  and  fences:  Taylor's  Land,  ft 
Ten.,  sec.  351;  Harder  v.  Harder,  26  Barb.  409. 
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Right  or  Tenant  tob  Lm  to  Emblements.— Another  of  the  rights  of  the 
tenant  for  life  is  that  of  taking  the  profits  of  growing  crope,  if  living,  and  if  his 
estate  has  terminated  by  his  death,  then  the  right  vests  in  his  under-tenants 
or  lawful  representatives.  The  term ' '  emblements  **  includes  all  crops  that  are 
of  annual  growth,  such  as  wheat,  com,  beans,  hay,  flax,  melons,  potatoes,  etc. : 
1  Washb.  Real  Prop.  133;  Tiedeman  on  Real  Prop.,  sec.  70;  4  Rent's  Com., 
I2th  ed. ,  73;  Taylor's  Land,  k  Ten. ,  sec.  534;  2  Bla.  Com.  123.  Hops  are  also 
incl  ided,  for  though  grown  on  permanent  roots,  they  require  annual  training 
and  culture  to  produce  at  all:  LcUham  v.  Atwood,  Cro.  Car.  515;  Washb.  Real 
Prop.  133.  The  right  to  take  emblements  sown  but  not  harvested  before  the 
termination  of  the  tenancy  rests  partly  upon  the  idea  of  compensation,  but 
chiefly  upon  the  policy  of  encouraging  husbandry  by  assuring  the  benefits  of 
his  labor  to  one  who  cultivates  the  soil:  1  Washb.  Real  Prop.  132;  2  Bla. 
Com.  122;  Stewart  v.  Doughty,  9  Johns.  107.  The  right  to  emblements  carries 
with  it  the  right  of  the  under-tenant  and  the  tight  of  the  legal  representatives 
of  the  tenant  if  he  be  dead,  to  enter  the  premises  for  the  purposes  of  cnltiva* 
tion  or  harvesting  the  growing  crops:  1  Washb.  Real  Prop.  136;  Forwyihe  v. 
Price,  8  Watts,  282;  S.  C,  34  Am.  Dec  465;  Hcuohmt  v.  Sheggs,  10  Humph. 
31-35;  Stewart  v.  Daughiyt  aupra;  Humphries  v.  Bttmphrie*,  3  Lred.  L.  362. 
But  the  tenant  has  no  claim  to  emblements  when  the  tenancy  is  terminated 
by  his  own  act:  Debow  v.  Titus,  10  N.  J.  L.  128;  Hawldm  v.  Sheggs,  suprcL. 
Emblements  are  for  many  purposes  considered  chattels,  and  may  therefore  be 
sold  by  the  tenant  as  personal  property:  Kmgeley  v.  Holbrook,  45  N.  H.  313- 
319;  Whipple  v.  Foot,  2  Johns.  417;  S.  C,  3  Am.  Deo.  422;  Austin  v.  Sawyer, 
9  Cow.  39;  Oreen  v.  Armstrong,  1  Denio,  550-554,  and  cases  there  cited. 
Such  is  not  the  rule,  however,  in  regard  to  trees  and  natural  grasses:  Pviimey 
V.  Day,  6  N.  H.  430;  S.  C,  25  Am.  Dec.  470;  Reiff  v.  Reiff,  64  Pa.  St.  134; 
Evans  v.  Iglehart,  6  Gill  ft;  J.  171-189;  Evans  v.  Roberts,  5  Bam.  A;  Cress.  829; 
ScoveU  V.  BovaU,  1  You.  ft  Jer.  396;  Warren  v.  Leland,  2  Barb.  613. 

Right  of  Tenant  fob  Life  to  AsaiON  ob  Undeblet. — ^A  tenant  for  life  is 
regarded  so  far  as  the  possessor  of  an  independent  estate  that  unless  restrsined 
by  covenant  or  agreement,  or  the  terms  of  his  grant,  he  may  convey  his  entire 
estate  or  carve  any  smaller  estate  out  of  the  same  in  favor  of  another.  In 
other  words,  he  may  cut  up  hia  own  estate  into  any  number  of  smaller  estates, 
and  he  may  assign  his  entire  estate,  or  he  may  underlet  the  whole  or  any 
part  of  the  same  for  a  longer  or  shorter  period,  so  long  as  he  does  not 
exceed  the  interest  which  he  has  in  the  estate:  Tiedeman  on  Real  Prop.,  sec. 
64;  2  Bla.  Com.  124;  4  Kent's  Com.,  12th  ed.,  74;  Jackson  v.  Hoesen^  4  Cow. 
325;  1  Cru.  Dig.  108.  If  the  tenant  desires  to  convey  his  whole  interest  in 
the  estate,  he  must  do  so  by  deed:  Stewart  v.  CUsrh,  13  Met.  79;  Jackson  v. 
Manicus,  2  Wend.  357-365.  If  the  tenant  for  life  give  a  deed  purporting  to 
convey  the  estate  in  fee,  it  will  only  convey  the  interest  which  he  has  in  the 
landy  and  will  be  void  for  the  excess:  Jackson  v.  Manieus,  supra;  Jadeson  v. 
Hoesen,  4  Cow.  325.  The  assignee  or  under-tenant  of  the  tenant  for  life  is 
entitled  to  even  greater  privileges  than  the  life  tenant,  for  if  the  latter  should 
terminate  the  tenancy  by  his  own  act,  he  would  be  deprived  of  the  right  to 
the  emblements.  This,  however,  would  not  deprive  the  under-tenant  of  the 
right  of  ingress  and  egress  for  the  purpose  of  harvesting  the  crop  sown  by 
him:  2  BU.  Coul  124;  Bevans  v.  Briseoe,  4  Har.  k  J.  139. 

It  may  be  incidentally  remarked  that  the  tenant  for  life  is  entitled  to  the 
possession  of  the  title  deeds  to  his  estate:  Williams  on  Real  Pkop.  376;  Sngd. 
Vend.  468. 
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At  Tun  Waste  ib  Commxitxd  Pabtt  must  hats  Tiilb  to  Land  to 
niBtain  his  action  for  the  injury:  HughleU  ▼.  HarrU,  12  Anu  Deo.  104;  m» 
Also  Clemence  v.  Steeret  ^  Id*  621. 

Common  of  Estoyxbs  is  Right  Tenant  has  to  Take  Keobssabt  Wood 
AND  TiMBBB  from  the  woods  of  the  lord  for  fencings  fuel,  etc. :  Van  Rennae- 
laer  ▼.  Baddiff',  26  Am.  Dec.  682.  Life  tenant  cutting  and  selling  wood  is 
goilty  of  waste,  he  having  a  right  to  cut  wood  only  for  fuel  and  repaizs: 
Clemence  t.  Steere,  63  Id.  621;  and  as  to  what  constitates  waste,  see  noto 
624. 

Rbsponszte  Answer  in  Kqutet  is  Syidenob  of  Alleged  Facts,  requir- 
ing testimony  to  rebnt  it;  bnt  if  not  responsiTe,  it  is  not  evidence  of  facto 
alleged,  and  must  be  proved:  Claghom  t.  OuUen,  63  Am.  Dec.  460,  and  noto 
473,  collecting  prior  cases  to  this  point  in  this  series.  Stotemento  in  answer 
rssponsive  to  bill  are  to  be  taken  as  tme:  Price  v.  McDonald,  64  Id.  667. 

Answer  in  Kqutet  is  Conolusive  when  Responsive  to  Bill,  nn* 
less  contradicted  by  two  witaesseo,  or  one  witness  and  dronmstsnces:  Zeif^ 
V.  ScoU,  64  Am.  Dec.  306. 

At  Common  Law,  in  All  Actions  where  thebe  were  Two  or  More 
Plaintiffs,  the  death  of  one  of  them  pending  the  motion  was  an  abatement 
d  the  action:  Haven  v.  Brown,  22  Am.  Dec.  208.  "By  the  common  law, 
death  of  parties  before  judgment  in  real  and  personal  actions  abates  the  suit, 
and  it  is  only  by  stotatory  provisions  that  the  suit,  where  the  cause  of  aotioa 
■nrvives,  can  be  prosecnted  by  or  against  the  representatives  of  the  deceased:  ** 
6  Wait's  Actions  and  Defenses,  401. 

Doctrine  Laid  Down  in  Principal  Case,  that  an  answer  in  equity  re- 
sponsive to  the  allegations  in  the  bill  is  to  be  taken  as  true  until  disproved 
l^  two  credible  witoesses,  or  one  such  witoess  and  corroborating  circum- 
stances, is  reaffirmed  in  Btuby  v.  LitU^field,  33  N.  H.  76;  Joh$uon  v.  Richard' 
eon,  38  Id.  353;  and  the  principal  case  is  cited  in  Wood  v.  Chiffin,  46  Id. 
S30,  to  the  point  that  cutting  down  and  carrying  timber  from  the  land  is 
wasto. 
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[83  Haw  HAXPSHnuB,  296.] 

Where  Pouor,  under  Bt-law  of  Firb  Insuranob  Oompant,  had  bebe 
Suspended  for  Non-patmsnt  of  Assessment  for  fourteen  months, 
and  a  party,  as  assignee  of  the  policy,  without  notice  of  such  suspen- 
sion, applied  to  the  directors  of  the  company  for  their  assent  to  the 
assignment,  and  received  it,  without  being  told  of  any  defect  in  the 
insurance,  thereby  "  ratifying  and  confirming  it  to  him,"  such  assignee 
has  a  right  to  suppose  that  he  is  toking  a  valid  insurance,  and  the  di- 
rectors, by  so  doing,  will  have  waived  the  right  to  make  objection. 

CORPORATIONS  HAVE  PowER  TO  Waivb  THEIR  Lbgal  Riohts,  and  are 
bound  by  estoppels  inpaia,  like  natoral  persons. 

Assumpsit  on  a  policy  of  fire  insaranoe  issued  to  pbdntiff  by 
defendants.  The  by-laws  of  the  company  mentioned  in  the 
opinion  are  as  follows:  ''Art.  12.  If  the  insured  shall  neglect 
for  the  space  of  ten  days,  when  personally  called  on,  to  pay 
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Any  premium  or  asseBsment  upon  either  class  of  property,  the 
risk  of  the  company  on  the  policy  shall  be  suspended  till  the 
same  is  paid.  But  if  the  insured  shall  refuse  to  pay  any  assess- 
ment, the  directors  may  terminate  the  same  by  giving  notice 
thereof  in  writing,  either  personally  or  by  mail,  to  the  insured; 
provided,  such  termination  shall  not  affect  the  validiiy  of  the 
policy  or  note,  so  far  as  respects  past  dues."  *'Art.  16.  When 
the  title  of  any  property  insured  shall  be  changed  by  sale,  mort- 
gage, or  otherwise,  the  policy  shall  thereupon  be  void;  but  if 
the  grantee  or  alienee  have  the  policy  assigned  to  him,  he  may, 
upon  application  to  the  directors,  if  they  consent  within  thirty 
days  after  such  alienation,  on  giving  proper  security,  have  the 
same  ratified  and  confirmed  in  force  for  his  benefit,  vrith  all  the 
rights,  and  subject  to  all  the  liabilities,  to  which  the  original 
party  insured  was  entitled  and  subjected."  The  other  facts  ap- 
pear from  the  opinion.  It  was  agreed  between  the  parties  that 
judgment  might  be  rendered  according  to  the  opinion  of  the 
court  on  the  facts  of  the  case,  each  pariy  reserving  the  right  to 
try  any  material  fact  or  facts  by  a  jury. 

BarileU,  for  the  plaintiff. 

Oeorge  and  Foaier^  and  Fowler y  for  the  defendants. 

By  Oourt,  Peblet,  0.  J.  On  this  case  the  defendants  have  set 
up  two  grounds  of  defense:  1.  That  the  policy  was  discharged 
and  vacated  by  the  directors  on  the  tweniy-seventh  of  July,  1862, 
before  the  loss  happened;  2.  That  the  insurance  was  suspended 
from  and  after  the  twenty-fourth  of  March,  1861,  by  the  neglect 
of  the  plaintiff  to  pay  the  assessment  of  January,  1861,  which 
was  demanded  March  18, 1861,  and  continued  to  be  suspended 
down  to  the  time  of  the  loss.  It  is  understood  that  the  defend- 
ants now  waive  the  first  of  these  objections,  and  rely  on  the  second. 

The  plaintiff  contends  that  the  by-law  relied  on  by  the  de- 
fendants is  void,  because  it  is  in  confiict  with  the  act  of  incor- 
poration and  vfdth  the  contract  of  the  defendants;  and  also 
maintains  that  the  true  construction  of  the  by-law  requires  of 
the  company  some  act  to  suspend  the  risk;  whereas  the  defend- 
ants insist  that  the  risk,  under  the  by-law,  was  suspended  by 
the  mere  lapse  of  ten  days  after  the  neglect  of  the  plaintiff  to 
pay  the  assessment  on  demand. 

The  plaintiff  also  takes  the  ground  that,  on  the  facts  appear- 
ing in  this  case,  the  defendants  must  be  held  to  have  waived 
their  right  to  insist  on  this  defense  as  against  Davis,  the  mort- 
gagor and  assignee  of  the  policy. 
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Taldxig  ike  by-law  to  be  Talid,  and  giving  to  it  the  consiractioa 
contended  for  bj  the  defendants,  how  does  the  case  stand  on 
the  other  point? 

On  the  twenty-third  of  May,  1862»  Hale,  this  plaintiff,  sold 
the  premises  to  Davis,  and  assigned  the  policy  to  him,  and  to 
secure  the  purchase  money  Davis  mortgaged  back  the  premises, 
and  with  the  mortgage  reassigned  the  policy  for  additional 
securiiy.  Davis  was  interested  in  the  policy  after  the  assign- 
ment to  the  plaintiff,  and  is  interested  in  the  loss,  because,  if 
the  plaintiff  recover,  the  money  will  be  applied  to  extinguish 
or  reduce  his  debt  to  the  plaintiff,  and  this  interest  of  Davis  will 
be  protected  in  a  suit  at  law:  Albee  v.  LUde^  5  N.  H.  277. 

What  state  of  facts  existed  on  the  twenty-third  of  May,  1852» 
when  Davis  purchased  the  premises  and  took  his  assignment  of 
the  policy  ?  An  assessment  had  been  made  on  the  first  of  Jan- 
uary, 1861,  which  had  been  demanded  on  the  thirteenth  of 
March,  1861,  and  payment  refused;  and  by  virtue  of  the  by-law, 
on  the  construction  given  to  it  by  the  defendants,  the  risk  had 
become  suspended  on  the  twenty-third  of  March,  1861,  and 
remained  suspended  at  the  time  of  the  assignment.  This  assess- 
ment had  been  returned  on  the  twenty-eighth  of  June,  1851,  as 
uncoUectible,  and  on  the  twenty-sixth  of  December,  1851,  had 
been  recommitted  to  the  same  agent  for  collection,  and  was  then 
in  his  hands  uncollected;  and  since  the  recommitment  the  direc- 
tors had  received  no  information  from  the  agent  on  the  subject. 
In  the  mean  time  a  second  assessment  had  been  made  on  the 
policy,  and  committed  for  collection  to  the  same  agent  on  the 
third  of  March,  1862. 

It  was  obviously  material  for  Davis,  when  he  was  about  to 
take  an  assignment  of  this  policy,  to  be  informed  of  this  state 
of  facts;  for  the  insurance  on  the  policy  was  then  in  fact  soa- 
pended,  and  would  remain  so  until  the  old  assessment  was  paid, 
and  the  whole  object  of  the  assignment  would  be  defeated  unless 
this  objection  were  removed. 

It  is  argued  for  the  defendants  that  the  directors  did  not  then 
know  that  the  assessment  remained  unpaid,  as  it  was  then  in  the 
hands  of  their  agent,  from  whom  they  had  received  no  advices 
on  the  subject,  and  that  they  could  not  be  expected  to  com- 
municate a  fact  of  which  they  were  not  themselves  informed. 
They  knew,  however,  that  the  assessment  of  January  1, 1861, 
had  been  demanded  and  payment  refused,  and  that  the  risk  had 
remained  suspended  from  the  twenty-third  of  March,  1861,  to 
the  twenty-sixth  of  December,  1861 ;  that  the  assessment  had  been 
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fetomed  bjihe  agent  as  uneoUeotible;  had  been  oommitied  again 
to  the  Bsme  ag^it,  and  no  information  received  from  the  agent, 
from  which  it  would  be  inferred  that  the  assessment  had  been  paid 
and  the  insoranoe  thereby  revived .  Had  Davis  received  from  the 
directors  the  knowledge  on  the  subject  which  they  possessed, 
he  might  have  well  declined  to  take  an  assignment  of  a  policy 
which,  so  far  as  the  information  went,  was  then  invalid,  and 
bad  been  so  for  more  than  a  year;  or,  if  he  had  decided  to  take 
an  assignment,  with  this  information  he  would  have  been  in  a 
flitoation  to  see  that  the  assessment  was  seasonably  paid,  and 
the  insurance  restored.  It  was  therefore  material  and  essential 
i^t  Davis  should  have  the  knowledge  which  the  directors 
possessed,  if  they  intended  to  rely  on  the  objection  thkt  the 
assessment  remained  unpaid;  for  without  that  knowledge  he 
would  be  trusting  to  a  security  that  was  tainted  with  a  defect 
which  would  defeat  the  whole  object  of  the  arrangement  he  was 
making  to  obtain  an  assignment  of  the  policy. 

There  is  no  evidence  in  the  case  from  which  it  could  be  in- 
ferred that  Davis  had  any  actual  knowledge  on  the  subject.  If 
it  was  his  own  fault  that  he  remained  in  ignorance  of  a  fact 
which,  if  allowed  to  be  insisted  on,  would  defeat  the  whole 
object  of  the  assignment,  he  cannot  complain.  But  if  hie 
ignorance  was  owing  to  the  neglect  of  the  defendants  to  com- 
municate information  which  they  were  bound  to  disclose,  they 
cannot  now  set  up  the  fact  suppressed  to  defeat  this  action. 

As  a  general  rule,  corporations  have  power  to  waive  their  legal 
lights,  and  are  bound  by  implication  and  estoppels  in  pais,  like 
natural  persons.  They  can  claim  no  exemption  from  the  opera- 
tion of  those  rules  and  maxims  which  are  established  to  enforce 
good  faith  and  fair  dealing  among  individuals:  Angell  & 
Ames  on  Corp.  216;  ffealh  v.  Franklin  Ins.  Co.,  1  Gush.  257; 
Clark  V.  New  England  Ins.  Co.,  6  Id.  342  [58  Am.  Dec.  44.) 
And  there  is  nothing  in  this  case  to  take  it  out  of  the  general 
rule.  The  directors  had  power  to  waive  the  right  of  the  cor- 
poration to  insist  on  the  suspension  of  the  risk  for  non-payment 
of  the  assessment. 

The  by-law  was  annexed  to  the  policy,  and  Davis,  when  he 
took  the  assignment,  must  be  supposed  to  have  known  that  if 
an  assessment  had  been  demanded  and  remained  unpaid  the 
risk  would  be  suspended  until  it  was  paid.  Was  he,  as  a  man 
of  common  prudence,  bound  to  suspect  that  the  defect  set  up  in 
defense  to  this  action  existed  in  the  insurance,  and  to  inquire 
u&til  he  asoertained  how  the  fact  was? 
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It  was  then  a  year  and  near  five  months  since  the  first  assess- 
ment had  been  made;  the  risk  had  been  suspended,  for  neglect 
to  pay,  a  year  and  two  months;  the  directors  had  in  the  mean 
time  made  another  assessment  on  the  policy;  he  applied  to  the 
directors  for  their  assent  to  the  assignment,  which  they  gaye, 
and  thereby,  in  the  language  of  the  by-law,  **  ratified  and  con- 
firmed it  to  him."  And  yet  they  said  nothing  to  him  of  any 
defect  in  the  insurance.  We  think  he  had  a  right  to  suppose 
that  he  was  taking  a  valid  and  available  insurance,  and  not  one 
that  was  tainted  with  a  defect,  which  had  already  made  it  inop- 
erative for  more  than  a  year.  If  the  directors  meant  to  insist  on 
this  objection,  they  should  have  spoken  then;  and  not  having 
spoken  then,  but  having  allowed  Davis  to  take  the  assignment 
without  notice  of  the  objection,  they  must  be  understood  to  have 
waived  it,  and  cannot  now  be  permitted  to  set  it  up  to  defeat  an 
insurance  to  which  Davis  had  innocently  trusted  till  the  loss 
happened. 

In  Albee  v.  LUUe^  6  N.  H.  277,  the  note  in  suit  was  not  nego- 
tiable, but  had  been  assigned,  and  the  action  was  prosecuted  for 
the  benefit  of  the  assignee.  The  defendant  offered  to  prove  that 
the  note  was  discharged  by  payment  made  to  a  third  person, 
pursuant  to  an  agreement  in  writing  between  the  parties  to  the 
note,  made  at  the  date  of  the  note ;  but  it  appearing  thatthe  defend- 
ant was  informed  of  the  assignment,  and  gave  no  notice  of  the 
agreement,  it  was  decided  that  he  could  not  set  up  that  defense, 
but  must  be  held  to  have  waived  his  right  to  set  off  the  money 
paid  under  the  agreement  in  answer  to  the  action.  The  court 
say:  *'  The  answer  to  the  set-off  is,  that  although  the  defendant 
had  notice  of  the  assignment  of  the  note  to  Bunce  nine  months 
before  it  became  due,  he  gave  no  notice  of  the  agreement  be- 
tween him  and  the  plaintiff  to  Bunce,  but  kept  that  matter  oon« 
cealed.  And  we  are  of  opinion  that  such  a  course  must,  under 
the  circumstances,  operate  as  a  v^aiver  of  the  right  to  take  ad- 
vantage of  the  set-off  and  as  an  acquiescence  in  the  assignment 
of  the  note  to  Bunce."  Ik^lee  v.  Yaiea,  8  Barb.  222,  is  to  the 
same  point. 

It  is  contended  that,  as  in  the  terms  of  the  by-law,  the  assignee 
takes  the  policy  with  the  rights  of  the  assignor,  and  no  others. 
Davis  would  stand  in  the  place  of  Hale,  who  knew  all  the  facts, 
and  that  he  would,  under  the  by-law,  have  no  higher  rights  than 
Hale. 

But  the  by-law  in  this  respect  does  no  more  than  state  the 
general  rule  of  law  applicable  to  assignments  of  choses  in 


Dec  1855.]  Union  Mutual  F.  Ins.  C!o.  v,  Ketseic  375 

action.  Bveiy  defense  may  be  made  to  an  action  brought  in  the 
name  of  the  assignor,  for  tiie  benefit  of  the  assignee,  that  would 
be  made  if  the  equitable  interest  remained  in  the  original  parly. 
This  is  the  legal  right  of  the  defendant;  but  this  legal  right  may 
be  waiyed  by  the  conduct  of  a  defendant,  as  in  the  case  of  JIbee 
T.  LUUe^  5  N.  H.  277,  so  that  he  will  not  be  allowed  to  set  up  a 
defense  that  would  have  been  yalid  against  the  assignor.  In- 
deed, these  cases  of  waiver  by  implication  and  estoppel  in  paU 
go  generally  upon  the  ground  that  the  parly  has  so  conducted 
bimself  that  he  cannot  be  permitted  to  set  up  the  right  he  had 
under  his  contract  or  his  title. 

On  this  case  the  plaintiff  is  entitled  to  judgment. 

PoucT  or  Insubangb  nCaosm  nr  Aoxrav,  ahb  d  Asbxovabeb  LikiOtubb 
Choses  in  Action:  PeUmer  ▼.  Merrill,  62  Am.  Deo.  782,  not«  7S6.  Aaugn- 
ment  of  policy  of  insurance,  what  oonstitates:  See  note  to  N",  T,  H/e  In».  Oo, 
T.  Flaek,  66  Id.  747>  where  the  question  is  discussed  at  length. 

BsTOFPBLS,  Technically  so  Called,  and  Estoppels  in  Pais  operate  both 
lor  and  against  corporations;  and  generally  a  party  will  be  concluded  from 
denying  his  own  acts  or  omissions  expressly  designed  to  influence  the  conduct 
of  another  and  which  did  so  influence  it,  when  such  denial  will  operate  to  the 
injury  of  the  latter:  Selma  H,  B.  Co.  y.  JHpUm,  39  Am.  Dec  344. 

The  fbincipal  case  is  cited  in  Barnes  v.  Union  Mvtual  Fire  Ins,  Co,,  46 
K.  H.  21,  to  the  point  that  for  failure  to  pay  assessments  before  assignment  the 
compsay,  by  assent  to  the  assignment,  waive  the  provision  of  their  by-laws 
liiat  the  policy  shall  be  suspended  if  the  assessments  are  not  paid.  The  doo* 
trino  laid  down  in  the  principal  case,  that  corporations  have  power  to  waive 
their  rights,  and  are  bound  by  estoppels  in  pais  like  natnnJ  perKms,  is 
affirmed  in  Omrrier  v.  Coniinental  Ins,  Co,,  53  Id.  638. 


Union  MtmiAL  Fire  Inbubanoe  Go.  v.  Eeyseb. 

[82  New  Hampihzbx,  818.] 

CospoRATioN  Created  bt  Act  op  Lboislatube  Derives  its  Power  pbom 
Act  op  Incorporation. 

When  Act  op  Incorporation  Provides  that  All  Powers  Relating  to 
Contracts  op  Insurance  are  Vested  in  Directors,  and  they  are  to 
divide  the  property  insured  into  four  classes,  and  to  direct  the  making 
and  issuing  of  all  policies  of  insurance,  if,  after  making  a  by-law  estab- 
lishing a  rule  for  the  division  of  risks  and  with  a  knowledge  of  the  facts, 
they  insure  property  in  one  class  properly  falling  in  another,  thereby 
violating  the  by-law,  still  the  policy  issued  will  be  valid,  and  the  com* 
pany  bound. 

Is  IS  General  Rule  that  Fire  Insurance  Companies  bavb  Power  to 
Waive  Provisions  op  tbbib  Bt-lawb  introduced  for  the  protection  of 
the  company. 
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AoTiov  of  debt  brought  to  recoTer  two  hundred  and  forty  del- 
]aiB,  the  amount  of  a  premium  note  given  by  defendant  (who 
was  the  owner  of  a  tanneiy  in  which  steam  was  uaed  to  heat 
liquor  used  in  that  bumneBs)  to  plaintiff,  a  fire  insurance  com- 
pany. It  is  provided  by  the  eighth  article  of  the  by-laws  of  tha 
company  that,  in  the  classification  of  property  for  the  purposeB 
of  insurance,  **  the  third  class  shall  consist  of/'  among  other 
buildings  mentioned,  ''  tanneries  where  no  steam  is  used/'  etc., 
and  that  the  fourth  class  shall  consist,  after  enumerating  other 
kinds  of  property,  **  of  tanneries  where  steam  is  used/'  etc.  The 
defendant  was  insured,  and  a  policy  issued  to  him,  in  the  third 
class  of  risks.  It  was  agreed  that  if  the  court  were  of  opinion 
that  plaintifb  would  be  liable  in  case  of  loss  by  fiire,  judgment 
should  be  rendered  for  them;  if  not,  then  for  the  defendant. 
The  remaining  facts  are  stated  in  the  opinion. 

Ibwler,  and  George  and  Fofier,  for  the  plaintiflh. 
Tappan^  for  the  defendant. 

By  Court,  Perlet,  C.  J.  The  case  finds  that  the  plaintiflh, 
when  the  policy  was  issued  to  the  defendant,  were  informed 
that  steam  was  used  on  the  premises  iosured,  and  that  the 
written  application  for  insurance  fully  stated  that  fact.  This  is 
not  a  case,  then,  where  the  contract  is  sought  to  be  avoided  on 
the  ground  of  misrepresentation  or  mistake.  The  contract  was 
fairly  made  on  both  sides,  with  full  knowledge  of  all  the  facts. 
The  defense  set  up  is  that  the  policy  was  void  and  the  notes 
without  consideration,  because  the  directors  undertook  to  insure 
the  defendant  in  the  third  class  of  risks,  whereas,  according  to 
the  by-law,  his  policy  should  have  been  assigned  to  the  fourth 
class.  The  single  question,  then,  is,  whether  the  policy  was 
void  because  the  directors  insured  the  property  in  the  third 
class  instead  of  the  fourth. 

All  the  powers  of  a  coix>oration  created,  as  in  this  case,  by 
the  legislature  are  derived  from  the  act  of  incorporation;  and 
the  powers  granted  to  the  corporation  are  lodged  in  the  whole 
corporation,  in  one  or  more  of  the  component  parts,  in  a  select 
body,  or  in  the  hands  of  certain  officers  and  agents,  according 
as  the  act  may  prescribe;  and  where  the  act  of  incorporation 
provides  that  any  power  granted  to  the  coix>oration  shall  be  ex- 
ercised by  any  set  of  officers,  or  any  particular  agents,  the 
power  can  be  exercised  only  by  such  officers  or  agents,  although 
the  officers  and  agents  are  required  to  be  chosen  by  the  whole 
corporation;  and  if  the  whole  corporation  attempt  to  exercise  a 
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power,  which  by  the  charter  is  lodged  elsewhere,  their  ac- 
tion upon  that  subject  is  Toid:  Angell  &  Ames  on  Corp.  258, 
259. 

In  the  plaintiffs'  corporation,  all  the  powers  that  relate  to 
contracts  of  insurance  are,  by  the  charter,  expressly  intrusted 
to  the  directors.  It  is  by  the  directors  that  the  property  insured 
is  to  be  divided  into  four  classes;  they  are  to  determine  the  rate 
of  insurance  and  the  amount  of  the  premium  notes;  and  they 
are  to  order  and  direct  the  making  and  issuing  of  all  policies  of 
insurance.  If  power  existed  anywhere  in  the  corporation  to 
make  the  contract  in  question,  it  resided  in  the  directors,  who 
undertook  to  make  it. 

There  is,  therefore,  no  ground  for  maintaining  that  this  con- 
tract is  Toid  because  the  directors  exceeded  their  powers,  by 
attempting  to  act  beyond  the  general  scope  of  their  authority. 
The  objection  is,  that  the  by-law  established  a  rule  for  the 
division  of  risks,  which  is  violated  by  this  insurance,  and  there- 
fore the  policy  is  void. 

But  the  directors  are  made,  by  the  act  of  incorporation,  the 
general  agents  of  the  company  over  this  subject,  and  fully  repre- 
sent for  the  purpose  of  making  this  contract  all  the  powers  of  the 
corporation.  The  directors,  by  the  express  terms  of  the  charter, 
are  to  assign  the  different  risks  to  their  respective  classes,  and  in 
the  exercise  of  this  power  they  assigned  this  risk  to  the  third 
class.  The  by-law  cannot  be  regarded  as  a  limitation  and  re* 
stziction  of  a  power  which  is  lodged  by  the  charter  in  the  direc- 
tors. It  can  have  no  higher  effect  than  instructions,  or  a  general 
regulation,  adopted  by  the  directors  themselves  as  a  convenient 
guide  in  ordinary  cases. 

The  action  of  the  directors  is,  in  this  case,  the  action  of  the  cor- 
poration ;  the  corporation  could  act  on  this  subject  in  no  other  way 
than  through  the  directors,  and,  as  a  general  rule,  mutual  fire  in- 
surance companies  have  power  to  waive  provisions  of  their  by-laws 
which  have  been  introduced  for  the  benefit  and  protection  of 
the  company:  Angell  on  Ins.,  sec.  242;  Clark  v.  New  England 
etc.  Ins.  Co.,  6  Cush.  342  [53  Am.  Dec.  44];  ffeaih  v.  DrarMin 
Ins.  Co.y  1  Id.  257. 

In  this  case  the  action  of  the  directors  may  have  been  irreg- 
ular, contrary  to  the  established  usage,  and  in  violation  of  their 
own  rules,  and  of  the  by-laws;  but  it  was  still  within  the  scope 
of  their  authority,  expressly  conferred  on  them  by  the  charter^, 
and  therefore  binding  on  the  company. 

Judgment  for  the  plaintiffs. 
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PowsBS  mr  CoRfOftiLTiov  Alui  TO  Bi  Abokbtainxd  by  a  refennoe  to  gnati 
made  by  the  legidatnre  in  its  favor.  It  can  hava  no  rights  except  anch  as 
are  specially  granted  or  are  incidental  or  necessary  to  give  effect  to  the  powecs 
thus  granted:  8taU  v.  Mai^or  qf  Mobile^  90  Am.  Dec.  564;  People  v.  Albany, 
27  Id.  05,  note  00,  where  former  cases  are  cited;  Blair  v.  Perpetual  /ns.  Co., 
47  Id.  120.  Corporate  body  can  act  only  in  mode  prescribed  by  the  law 
creating  it:  Kiime  v.  TViMtees  of  Chicago^  33  Id.  443;  Penobscot  Boom  Cor- 
^wnUion  v.  Lamson,  Id.  656,  note  663;  Bank  qf  Chiilkothe  v.  Swapne,  32  Id. 
707,  and  note  717. 

Thk  fbincipal  oasb  is  oitbd  in  Campbdl  v.  JHerehanU*  and  Farmer^ 
Mvi,  Fire  Ins,  Co.,  37  N.  H.  35»  to  the  point  that  a  by-law  is  not  a  limita- 
tion and  restriction  of  the  power  which  is  lodged  by  the  charter  of  a  company 
in  the  board  of  directors,  and  can  have  no  higher  effect  in  this  respect  than 
instmctioiis  or  a  genersl  regnlatioii  adopted  by  the  dizeotors  themselvea,  as  a 
oonvenient  guide  in 


Wabd  V.  GOLB. 

(83  Nxw  HucPSHiBa,  463.] 

Ukdbs  Ck>ii8TEnonoN  Pur  upon  New  Hampshirb  Statotb  of  Lxmxxa- 
Tiona,  where  the  absence  of  party  from  the  state  is  such  that  no  penonal 
service  can  be  made  npon  him,  the  statute  does  not  run,  and  the  time  of 
absence  must  be  deducted  from  time  named  in  stetnto. 

PoflSBssiON  or  Pbopkbtt  bt  Pabtt  against  Which  Juoombmt  miori 
HATB  BUN  Obtainbd  will  uot  cauBc  the  statute  of  limitations  to  ma 
while  party  is  absent  from  state. 

Absuxpset  on  a  promiBsory  note  signed  by  Cole,  defendants 
intestate,  and  dated  February  13, 1847.  Plea,  the  general  isatie^ 
with  brief  statement  that  defendant's  intestate  died  April  15, 
1863,  and  that  the  cause  of  action  did  not  accrue  at  any  time  within 
six  years  prior  thereto.  On  the  fifteenth  day  of  July,  1851,  the 
intestate  sailed  on  a  whaling  voyage,  taking  his  wife  and  child 
with  him,  and  expecting  to  be  gone  about  three  years.  At  the 
time  of  his  departure  he  was  the  owner  of  considerable  real 
estate  and  a  dwelling-house,  the  latter  subject  to  a  mortgage, 
however.  He  left  one  Amos  Cutler,  his  father-in-law,  in  chaige 
of  his  property,  with  authority  to  receive  certain  money  for  him, 
and  to  dispose  of  it.  He  further  directed  Cutler  to  leave  his 
furniture  in  his  house,  and  to  keep  the  house  open  and  in  readi- 
ness for  his  return.  It  was  admitted  that  the  demand  had  been 
properly  exhibited  to  defendant  before  the  suit  was  brought. 
It  was  further  admitted  that  the  action  was  barred,  unless  the 
statute  of  limitations  was  prevented  from  running  during  a  por- 
tion of  the  time  set  out  by  the  foregoing  &cts,  which  were 
proved.     The  court  assessed  the  plaintiff's  damages  at  nine 
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hundred  and  fiffy-aix  dollars  and  seventj-ibxee  cents.  Judg- 
ment tf3  be  rendered  for  plaintiff  or  defendant,  as  the  supreme 
judicial  court  shall  order  on  the  foregoing  facts. 

Cusking^  for  the  defendant. 

Wheeler  and  Fatdkner,  for  the  plaintiff. 

Bj  Court,  Eastkav,  J.  The  question  presented  by  the  state 
of  faciR  found  by  the  court  below  is  this:  Did  the  statute  of 
limitations  continue  to  run  during  the  absence  of  the  defendant's 
intestate,  in  the  manner  set  forth  in  the  case  ? 

In  CfUman  t.  CvUs,  28  N.  H.  876,  it  was  held  that  under  the 
statute  of  limitations  of  this  state  any  and  eyeiy  absence  from 
the  state,  whether  temporary  or  otherwise,  which  is  such  that 
the  creditor  cannot,  during  the  same,  make  legal  service  upon  the 
debtor,  must  be  reckoned  in  computing  the  time  to  be  deducted 
from  that  between  the  maturity  of  the  note  and  the  commence- 
ment of  the  suit. 

And  again,  when  the  same  case  was  before  the  court,  as  re- 
ported in  27  N.  H.  848,  where  it  appeared  that  the  defendant 
hired  a  house  in  Exeter  in  this  state,  which  his  wife  occupied^ 
and  he  himself  worked  in  Massachusetts,  coming  home  Satur- 
days and  returning  Mondays  through  the  summer  season,  and 
remained  at  home  during  the  winter,  it  was  held  that  the 
absence  was  not  such  that  service  could  not  be  made  upon  him, 
and  that,  therefore,  the  time  of  his  absence  was  not  to  be  ex- 
cluded in  computing  the  six  years. 

Under  these  decisions,  which  have  put  a  construction  upon  the 
statute  of  limitations  of  this  state,  the  question  whether  the 
absence  be  such  as  to  preyent  the  statute  from  running  is  made 
to  depend  upon  the  fact  whether  a  good  service  of  process  can 
be  made  upon  the  defendant  during  the  alleged  absence.  A 
person  may  not,  by  his  absence,  lose  his  domicile  in  a  state,  and 
he  may  haye  it  for  the  purpose  of  voting,  and  probably  for  other 
purposes,  without  having  a  usual  place  of  abode,  within  the 
meaning  of  the  statute,  for  the  service  of  legal  process.  But 
while  so  absent,  no  service  can  be  made  upon  him,  and  the 
statute  does  not  run;  and  the  time  of  the  absence  is  to  be  de- 
ducted from  the  six  years. 

And  such  was  the  character  of  the  absence  in  this  case.  The 
domicile  of  the  defendant  was  not  lost,  but  he  and  his  family  had 
left  the  state,  expecting  to  be  absent  for  three  years^  and  during 
his  absence  he  had  no  usual  place  of  abode  here.  Personal  ser« 
vice  could  not  be  made  upon  him,  and  no  service,  indeed,  which 
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eonld  gite  llie  ooort  jmisdiction  to  lender  a  jndgmfint  agunai 
him  peiBonallj.  A  Bommona  left  with  hia  &ther-in-hiw  could 
not  reach  him,  and  a  judgment  taken  on  such  a  service  would 
be  a  judgment  without  serrice. 

The  position  of  the  case  is  not  changed  hj  the  fact  that  the 
defendant's  intestate,  at  the  time  of  his  departure,  left  property 
in  this  state.  TTnder  onr  former  statute  of  limitations  a  resi- 
dence out  of  a  state  did  not  prevent  the  statute  from  running, 
if  the  defendant  left  property  attachable  in  the  state:  Laws 
1830,  p.  77.  In  the  present  statute  the  provision  in  regard 
to  leaving  property  in  the  state  is  not  embraced,  so  that  resi- 
dence out  of  the  state  prevents  the  statute  from  running, 
whether  property  be  left  or  not:  R.  8.,  c.  181,  sec.  9. 

Had  the  plaintiff  seen  fit  to  have  attached  the  defendant's  real 
estate  during  his  absence,  and  given  notice  by  publication  under 
the  order  of  the  court,  he  might  thus  have  obtained  a  judgment 
against  the  defendant's  property:  Comp.  Stats.,  c.  198,  sec.  5. 
Or  he  might,  perhaps,  have  caused  a  copy  to  be  left  with  Cutler, 
and  thus  obtained  judgment  against  the  property:  Id.,  c.  194, 
sec.  5.  But  such  an  attachment  and  notice  is  not  that  service 
contemplated  by  the  authorities.  It  must  be  personal,  or  such 
as  to  bring  the  notice  home  to  the  defendant.  It  must  either 
be  by  arrest,  or  by  delivering  to  the  defendant  in  hand  a  sum- 
mons, or  leaving  it  at  his  "  usual "  place  of  abode,  as  well  as 
his  ''last"  place;  where,  under  ordinary  circumstances,  he  will 
receive  it  before  court. 

No  such  personal  service  could  have  been  made  upon  the 
maker  of  this  note  during  his  voyage.  His  absence,  though 
temporary,  was  such  that  service  could  not  be  made  upon  him; 
and  consequently  the  time  of  the  absence  should  be  deducted 
from  the  six  years.  That  being  done,  the  note  was  not  barred 
by  the  statute,  and  judgment  should  be  entered  for  the  amount 
found  due  by  the  court  below. 


If  Ons  bb  odt  or  Statb  whkn  Caubb  of  Action  Accbubs  agBinat  him  the 
limitetioii  does  not  b^gin  to  ran  until  he  oomee  into  the  state:  Oravea  v.  (Traeet, 
4  Am.  Dec.  697:  see  also  note  to  Morgan  v.  Bobimson,  13  Id.  368,  where  the 
effect  of  abeence  from  the  state  in  connection  with  statnte  of  limitations  is 
discussed  at  length.  For  further  discnssion  of  the  qnestion,  see  note  to  i/borv 
T.  Armstrong  J  36  Id.  72  et  aeq. 

**  Beside  without  the  state,"  in  a  statutory  provision  that  statnte  of  limita- 
tions shall  not  run  in  favor  of  any  one  during  the  time  he  shall  be  absent  from 
and  reside  without  the  state,  means  only  an  established  residence  or  homa 
without  the  state:  BudauMm  v.  noa^pmm,  61  Am.  Dec  237.  and  cans  cited 
In  note  tiierato  239. 
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Tkb  DOOfRiNB  or  THS  PKiNOXPAL  CASK,  th«t  the  Statute  of  liuitationa  does 
not  nm  when  the  absence  of  the  party  from  the  state  is  sach  that  process 
eaanot  be  served  npon  him,  is  affirmed  in  Ward  v.  Howe,  38  K.  H.  35;  Brown 
T.  jRoUiiu^  44  Id.  446;  Bdl  v.  Lamprey,  52  Id.  41;  Oroy  v.  lyUld,  59  Id.  131. 


Moses  v.  Boston  &  Maine  Railhoad. 

[39  Ksw  Haicpsbibx,  623.] 
LlABIUTT  OF  COMMOK  CaBIKIXBS  DOES     NOT    TkBMINATB   UNTIL   CONBIO] 

HAS  RsASONAMJB  OppoifcTcrNiTT  TO  Takb  Chabob  OF  GooDS  after  they 
have  arrived  at  the  depot  and  have  been  taken  from  the  cars. 

Railroad  Company  cannot  Lmrr  thub  Llubilitt  as  CoipfON  Cabbiibs 
BT  Public  Noticb  to  Effbct  that  they  will  not  be  responsible  for  loss 
or  injury  to  goods  in  their  hands  as  carriers,  except  snch  as  may  arise 
from  negligence,  even  if  knowledge  of  the  notice  can  be  brought  home  to 
the  owner. 

Bjbbponsibilitt  of  Railboad  Cokpant  as  Cabbixbs  in  Tbanspobtation  of 
Wool  and  Such  Commoditibs  begins  with  the  receipt  of  the  goods, 
though  not  put  by  them  at  once  on  the  transit,  and  ceases  only  when  the 
goods  have  reached  their  destination  and  their  control  over  them  as  car- 
riers has  termioated;  the  control  must  continne  until  delivery,  or  an  offer 
to  deliver,  or  some  act  which  the  law  can  regard  as  equivalent  to  delivery. 

Until  Goods  havb  Passed  out  op  Custodt  and  Gontbol  of  Railboad 
Company  into  Hands  of  Pbopbb  Pabtiss,  it  is  their  duty  to  preserve 
the  property,  even  after  their  responsibilities  as  common  carriers  have 


OwNEB,  Consignee,  ob  Other  Pebson  Aitthobizbd  to  Kecetve  Goods, 
being  Presbnt  at  Time  of  theib  Abbtval,  and  having  an  opportunity 
to  take  them  away:  this  may  be  regarded  as  equivalent  to  a  delivery. 
After  this,  they  must  be  understood  to  remain  in  the  chaige  of  the  ocibp 
pany  as  bailees  for  hire. 

Whebb  Goods  Abbiyb  at  Dbpot  at  from  Onb  to  Thrbb  0*Clock  in  Af- 
tebnoon,  from  Two  to  Thrbb  Hoxtrs  are  Rbquired  to  unload  them 
from  the  cars,  the  gates  of  the  depot  are  closed  at  five  o'clock,  and  the 
consignee  has  no  reasonable  opportunity  to  see  the  goods  or  take  them 
away  before  they  are  destroyed:  held,  that  the  transit  has  not  terminated, 
and  the  railroad  company,  as  carriers,  are  liable  for  the  value  of  the  goodSk 

That  Court  did  not  Givb  Instbucxionb  upon  Pabticulab  Point  is  no 
groond  of  exception  to  a  verdict,  unless  the  party  excepting  requested 
the  judge  so  to  instruct. 

Gasb  to  recoTer  the  value  of  ten  bags  of  wool  lost.  The 
oxiginal  declaration  contained  but  one  count,  alleging  that  de- 
fendants, being  comnaon  carriers  of  goods  for  hire,  on  the  sec- 
ond of  NoTcmber,  1860,  undertook  to  take  care  of,  safely  convey 
from  Exeter  to  Boston,  and  to  deliver  to  plaintiff,  for  a  reason- 
able reward,  within  a  reasonable  time,  the  wool  in  question,  in 
consideradon  that  plaintiff,  at  request  of  defendants,  deliveied 
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to  them  said  wool;  that  defendants,  having  accepted  the  wool, 
did  not  convey  to  Boston  nor  deliver  the  same  to  plaintiff, 
though  a  reasonable  time  therefor  had  elapsed,  and  though 
afterwards,  on  the  ninth  of  November,  1850,  requested  thereto; 
and  that  through  the  carelessness  and  negligence  of  defendants 
the  wool  was  lost.  The  plaintiff  had  leave  to  amend  the  dec- 
laration, and  filed  four  additional  counts,  which  were  allowed, 
saving  to  defendants  all  exceptions.  The  difference  between  the 
original  and  the  amended  counts  appears  in  the  opinion.  On 
the  trial  it  was  proved  that  the  wool  was  delivered  to  defendants 
at  Exeter,  November  2, 1860,  directed  to  Townsend  &  Son,  Bos- 
ton. On  the  fourth  of  that  month  it  was  carried  by  defendants 
in  their  cars,  arriving  in  Boston  at  from  one  to  three  o'clock  in 
the  afternoon,  at  defendants'  freight  depot;  that  from  two  to 
three  hours  were  required  to  unload  freight  from  the  cars  into 
the  warehouse,  and  that  the  warehouse  was  closed  at  five  o'dook, 
so  that  no  goods  could  be  removed  after  that  hour  until  the 
next  morning.  It  was  proved  that  on  the  night  of  the  fourth 
of  November,  1860,  the  warehouse  and  most  of  its  contents 
were  burned.  The  defendants  contended  that  the  wool  had 
been  placed  upon  the  platform  of  the  warehouse  previous  to 
to  the  fire,  separate  from  other  goods,  and  ready  to  be  taken  by 
Townsend  Sl  Son,  or  plaintiff,  and  that  they  were  exonerated 
from  liability  by  the  following  notice,  offered  in  evidence,  and 
notice  of  which  had  been  brought  home  to  plaintiff:  '* Articles 
of  freight  must  be  taken  away  within  twenty-four  hours  after 
being  unladen  from  the  cars,  on  arriving  at  their  place  of  desti- 
nation, the  company  reserving  the  right,  if  they  see  fit,  of 
charging  storage  after  that  lapse  of  time.  The  company  will 
not  hold  themselves  responsible,  as  common  carriers,  for  goods 
after  their  arrival  at  their  place  of  destination,  and  unloading  in 
the  company's  warehouse  or  depot."  Plaintiff  claimed  that  suf- 
ficient time  had  not  elapsed  between  the  arrival  of  the  wool  and 
its  consumption  by  fire  to  allow  Townsend  &  Son,  with  reason- 
able care  and  diligence,  to  take  it  away;  and  further,  that  if  de- 
fendants' liability  as  common  carriers  had  ceased,  they  were 
still  bound  as  warehousemen.  By  consent,  five  questions  were 
submitted  to  the  jury,  and  in  accordance  with  the  findings  of 
the  jury,  a  general  verdict  entered,  subject  to  the  opinion 
of  the  supreme  judicial  court.  The  questions  were  as  follows: 
1.  Was  the  wool  carried  over  the  road,  and  then  removed  from 
the  cars  to  the  platform  of  the  freight  depot  in  Boston,  and 
separated  from  other  goods  before  the  fire?  2.  Was  it  so  carried 
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and  remoTed  from  the  cars  a  sofficient  time  before  the  fire  to 
enable  Townsend  &  Son  to  obtain  possession  of  it  by  the  exer- 
cise of  reasonable  diligence  on  the  part  of  the  plaintiff  and  of 
Townsend  &  Son?  3.  Did  the  wool  fail  of  beiilg  deUyered  to 
Townsend  &  Son  by  reason  of  the  want  of  ordinary  oare  and 
prudence  of  the  defendants  ?  4.  Was  any  portion  of  the  wool 
sold  by  the  defendants?  5.  Did  the  plaintiff  have  any  knowl- 
edge of  the  printed  notice  before  the  wool  was  sent  oyer  the 
road?  The  jory  could  not  agree  on  the  first  question,  returned 
answers  in  the  negatiye  to  the  second,  fourth,  and  fifth,  and  in 
the  affirmatiye  to  the  third,  upon  which  a  general  yerdict  was 
entered  for  plaintiff,  which  defendants  mored  to  set  aside. 
Other  facts  are  stated  in  the  opinion. 

Wells  and  Bacon,  for  the  defendants. 

H.  F.  French,  for  the  plaintiff. 

By  Oourt,  Sawtbb,  J.  The  first  of  the  fiye  questions  submit-' 
ted  to  the  jury  was  thus  submitted  as  inyolying  the  point  on 
which  the  question  turned  as  to  the  liability  of  the  defendants 
as  common  carriers,  if  it  should  be  settied  by  this  court  to  be 
the  law  that  their  liability  as  carriers  terminated  when  the  wool 
was  taken  from  the  cars  and  placed  upon  the  platform  of  the 
warehouse  at  its  place  of  destination,  separate  from  other  goods, 
and  ready  for  deliyery.  This  question  was  immaterial,  if  that 
liability  in  point  of  law  rests  upon  other  grounds;  and  the  gen- 
eral  y^dict  would,  in  that  yiew,  be  unaffected  by  an  agreement 
of  the  jury  one  way  or  the  other,  or  by  their  fiiiling  to  agree 
either  way  upon  it.  By  the  finding  upon  the  second  question, 
the  fact  is  established,  under  the  instructions  which  were  giyen 
upon  that  question,  that  Townsend  &  Son,  the  consignees,  had 
not  reasonable  opportunity,  after  the  wool  was  unloaded  and 
before  the  fire,  to  remoye  it  from  the  warehouse,  with  the  exer- 
cise of  reasonable  diligence  on  their  part  and  on  the  part  of  the 
plaintiff.  The  finding  upon  the  fifth  question  is  material  only 
upon  the  yiew  that  the  defendants  may  limit  their  carrier  liabil- 
ity, as  to  such  goods,  by  a  public  notice  to  that  effect  brought 
home  to  the  knowledge  of  the  plaintiff.  That  upon  the  third 
question  is  material  only  in  case  it  should  become  necessary  to 
consider  whether  the  defendants  are  to  be  held  liable  as  ware- 
housemen on  the  ground  of  negligence,  they  not  being  liable  as 
common  carriers;  and  that  upon  the  fourth  question,  being  in 
iayor  of  the  defendants,  is  immaterial  upon  either  of  the  points 
to  be  considered  in  the  case. 
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If  {he  verdict  is  to  be  sastained,  it  is  clear  that  it  must  lie 
upon  one  or  the  other  of  the  grounds:  1.  That  the  jury  having 
found  the  fact  in  answer  to  the  second  question,  that  the  wool 
was  not  remov^  from  the  cars  a  sufficient  time  before  the  fire 
to  enable  the  consignees  to  remove  it  with  reasonable  diligence 
on  their  part,  and  on  the  part  of  the  plaintiff,  it  continued  down 
to  the  time  of  its  loss  in  the  hands  of  the  defendants  as  common 
carriers;  their  lialnliiy,  as  such  carriers,  being  held  in  law  not 
to  have  terminated  until  the  consignees  had  that  reasonable  op- 
portunity after  it  was  taken  from  the  cars;  or  2.  That  the  jury, 
having  found  in  answer  to  the  third  question  the  other  fact  that 
the  wool  was  lost  through  the  negligence  of  the  defendants,  they 
are  liable  for  the  consequences  of  that  negligence  in  the  loss  of 
the  wool  in  whatever  capacity  they  held  it,  whether  as  carriers, 
as  depositaries,  or  as  warehousemen.  There  are  two  aspects, 
then,  in  which  the  case  is  to  be  viewed;  one  presenting  the  case 
of  a  suit  against  the  defendants  as  common  carriers,  liable  for 
all  losses  which  may  happen,  except  such  as  arise  from  the  act 
of  God  or  the  public  enemy,  and  in  which  the  question  of  neg- 
ligence is  not  involved;  the  other  against  them  as  warehouse- 
men, depositaries,  or  bailees  for  hire,  and  in  which  they  are  to 
be  held  liable  only  for  negligence. 

Considering  the  suit,  then,  as  one  proceeding  against  the  de- 
fendant as  common  carriers,  it  stands  upon  the  original  count 
in  the  declaration  and  the  second  and  fourth  amended  counts. 
In  these  different  counts  the  delivery  and  the  receipt  of  the  wool, 
the  undertaking  to  carry  to  Boston  and  there  deliver,  and  the 
non-delivery  and  loss,  are  alleged  in  substantially  the  same  man- 
ner, except  that  in  the  amended  counts  the  all^^tion  is  inserted, 
not  contained  in  the  original,  that  the  defendants  also  under- 
took to  keep  the  wool  safely  in  Boston  a  Reasonable  time  after 
its  arrival,  and  then  deliver  on  request;  and  in  the  fourth  the 
allegation  is  inserted,  not  contained  in  either  of  the  others,  that 
the  defendants  kept  a  warehouse  in  Boston  for  storing  goods 
conveyed  upon  their  railroad,  in  which  they  undertook  to  keep 
the  wool  for  that  reasonable  time  after  its  arrival,  and  then  de- 
liver to  Townsend  &  Go.,  instead  of  the  plaintiff,  as  stated  in  the 
others. 

That  the  amendments  to  this  extent  are  admissible  admits  of 
no  doubt.  They  all  proceed  against  the  defendants  in  the  same 
character,  as  common  carriers,  to  recover  the  value  of  the  same 
ten  bags  of  wool  lost,  with  such  modifications  of  the  contract 
alleged,  under  which  they  were  received  by  the  defendants,  as 
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would  seem  to  be  necesaary  to  adapt  the  declazation  to  the 
proof.  The  amended  cotints  are  clearly  for  the  same  oatise  of 
action  as  the  original,  and  in  no  way  inconsistent  with  it.  The 
objection  taken  by  the  defendants  to  the  amended  counts,  that 
they  are  for  a  different  cause  of  action  from  that  set  out  in  the 
original,  or  are  inconsistent  with  it,  cannot  be  sustained,  so  far 
as  it  applies  to  the  second  and  fourth  amended  counts.  The 
Tiews  entertained  by  the  court  upon  oth«r  points  in  the  case  ren- 
der it  necessary  to  determine  only  upon  this  point,  that  the  sec- 
ond and  fourth  amended  counts  are  admissible,  while  the  others 
may  be  considered  as  inadmissible. 

The  defendants  also  excepted,  after  the  yerdict  was  returned, 
to  the  omission  by  the  court,  in  their  instructions  to  the  jury,  to 
charge  that  they  were  to  consider  the  last  paragraph  in  the 
printed  notice  in  connection  with  the  first.  The  exception  stated 
in  the  case  is,  that  in  giving  the  instructions  in  relation  to  the 
first  paragraph  the  court  did  not  also  instruct  the  jury  that  if 
they  considered  the  first  as  an  admission  by  the  defendants  they 
were  also  to  take  into  consideration  with  it  the  other  paragraph. 
We  do  not  understand  the  exception  to  be  to  the  character  of 
the  instructions  given,  but  to  the  fact  that,  those  being  given  in 
relation  to  the  first  clause  in  the  notice,  they  were  not  followed 
by  others  in  relation  to  the  second.  That  the  court  did  not  give 
instructions  upon  a  particular  point  is  no  ground  of  exception 
to  the  verdict  unless  the  party  excepting  requested  the  judge  so 
to  instruct.  It  is  to  be  understood  that  no  such  request  was 
submitted  unless  the  case  states  otherwise.  The  exception 
must,  therefore,  be  overruled. 

The  position  taken  at  the  trial,  that  the  defendants  had  limited 
their  liability  as  common  carriers  to  the  time  when  the  wool  was 
taken  into  the  depot  by  a  public  notice  to  that  effect,  would  not 
have  availed  the  defendants  if  the  finding  of  the  jury  upon  the 
fifth  question  had  established  the  fact  that  the  notice  was  brought 
to  the  knowledge  of  the  plaintiff  before  the  wool  was  sent.  In 
the  case  of  Moses  v.  Boston  etc.  R.  R,  Co.,  24  N.  H.  71  [55  Am. 
Dec.  222],  it  was  expressly  decided  that  a  public  notice  to  the 
effect  that  the  railroad  company  would  not  be  responsible  for 
loss  or  injury  to  goods  in  their  hands  as  carriers,  except  such  as 
might  arise  from  negligence,  would  not  have  the  effect  thus 
to  limit  their  common-law  liability,  even  when  brought  home  to 
the  knowledge  of  the  owner.  This  renders  it  unnecessary  to  con- 
sider any  question  arising  upon  the  character  of  the  instructions 
given  upon  the  fifth  question;  and  the  only  remaining  point  in 
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the  case,  oonsidered  as  an  action  against  the  defendants  as  car- 
rierSy  npon  the  original  eonnt  and  the  second  and  fourth  amended 
oonntSy  is  that  inyolved  in  the  second  qnestaon,  raising  the  prin- 
cipal inqniiy  in  the  case,  when  does  the  liability  of  a  railroad 
company  as  carriers  of  goods  terminate? 

The  wool  in  this  case  was  reoeiTed  and  conreyed  by  the  de- 
fendants in  their  ordinary  employment  as  common  carriers.  It 
was  not  of  a  valne  disproportionate  to  its  bnlk,  and  was  such 
that  no  deception  could  have  been  practiced  npon  them  as  to 
the  extent  of  the  risk  they  incurred.  In  the  transportation  of 
such  commodities  their  responsibilily  as  carriers  commences 
with  the  receipt  of  the  goods,  though  not  put  by  them  immedi- 
ately on  the  transit,  and  it  ceases  only  when  they  have  reached 
their  destination  and  their  contiol  oTer  them  as  carriers  has 
terminated.  That  contiol  must  continue  until  deliveiy,  or  a 
tender  or  offer  to  ddiyer,  or  some  other  act  which  the  law  can 
regard  as  equivalent  to  a  deliYery.  The  delivery  of  goods  con- 
veyed by  railroad  is  necessarily  confined  to  certain  x>oints  on  the 
line  of  the  railroad  track.  Railroad  companies  cannot,  like 
wagoners,  pass  from  warehouse  to  warehouse,  and  there  discharge 
their  freight  to  the  various  consignees  upon  their  own  premises. 
They  consequently  establish  certain  points  as  places  of  delivery, 
aud  there  unlade  their  cars  of  such  of  the  freight  as  may  most 
convemently  find  its  ultimate  destination  from  those  respective 
poiuts.  But  while  it  is  in  the  process  of  unloading,  and  after- 
wards, while  awaiting  removal,  it  must  be  protected  from  the 
weather  and  from  depredation.  Freight  is  brought  over  the 
road  at  all  hours,  by  night  as  well  as  by  day,  and  the  trains  must 
necessarily  be  more  or  lees  irregular  in  the  hours  of  their  arrivaL 
It  cannot  be  required  of  the  consignee  to  attend  at  the  precise 
moment  when  his  goods  arrive,  to  receive  and  take  care  of  them, 
and  the  company  cannot  discharge  themselves  from  responsibil- 
ity by  leaving  them  in  an  exposed  condition  in  the  open  air. 
Until  the  goods  have  passed  out  of  their  custody  and  control 
iuto  the  hands  of  the  proper  person  to  receive  them,  they  have 
a  duty  to  perform  in  the  preservation  and  protection  of  the 
property  even  after  their  responsibility  as  common  carriers  is  at 
an  end:  Smiih  v.  Nashua  eUs.  R,  R.  Co.,  27  N.  H.  86  [59  Am. 
Dec.  364].  It  thus  becomes  a  matter  of  necessity  for  them  to 
provide  depots,  or  warehouses,  for  the  reception  of  freight  ai 
the  stations  established  for  its  delivery.  If  the  owner  or  con- 
signee, or  other  person  authorized  to  receive  the  goods,  is 
present  at  the  time  of  the  arrival,  and  has  opportunity  to  see 
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that  they  have  arrived,  and  to  take  them  away,  this  may  be 
regarded  as  equivalent  to  a  delivery.  They  must  be  understood 
after  this  to  remain  in  the  charge  of  the  company,  for  his  con- 
venience, as  depositaries  or  bailees  for  hire.  In  such  case,  the 
grounds  upon  which  the  common-law  liability  of  the  carrier  is 
made  to  rest  have  so  far  ceased  to  exist  that  there  is  no  longer 
any  just  occasion  for  holding  the  company  to  that  stringent 
responsibility  in  reference  to  these  goods.  They  are  no  longer 
in  the  course  of  transportation,  beyond  the  reach  of  the  owner, 
and  under  the  exclusive  control  and  observation  of  the  carrier. 
The  owner  has  again  got  sight  of  his  property,  and  is  in  a  situa- 
tion, to  some  extent,  to  oversee  and  protect  it.  Nor  is  he  any 
longer  under  the  difficulties  and  embarrassments  in  attempting 
to  make  proof  of  subsequent  fraud  or  negligence  as  when  it  was 
on  its  passage  beyond  the  reach  of  his  observation  and  under 
the  private  control  of  the  carrier.  The  facilities  and  tempta- 
tions to  fraud  and  collusion  in  the  embezzlement  or  larceny  of 
the  goods  are  also  removed,  or  at  least  greatly  diminished. 

It  is  upon  these  considerations  that  the  strict  liability  of  the 
carrier  is  founded.  *'  It  is  a  politic  establishment,"  says  Lord 
Holt,  in  Coggs  v.  Bernard y  2  Ld.  Baym.  918,  *'  contrived  by  the 
policy  of  the  law  for  the  safety  of  all  persons,  the  necessity  of 
whose  a£birs  obliges  them  to  trust  these  sorts  of  persons,  that 
they  may  be  safe  in  their  ways  of  dealings;  for  else  the  carrier 
might  have  opportunity  of  undoing  all  persons  who  had  any 
dealings  with  him,  by  combining  with  thieves,  etc.,  and  yet 
doing  it  in  such  a  clandestine  way  as  would  not  be  possible  to 
be  discovered." 

In  2  Kent's  Com.  602,  it  is  said  that  the  rule  subjecting  the 
carrier  to  this  strict  responsibility  is  founded  on  broad  princi- 
ples of  public  x>olicy  and  convenience,  and  was  introduced  to 
prevent  the  necessity  of  going  into  circumstances  impossible  to 
be  unraveled.  If  it  were  not  for  the  rale,  the  carrier  might 
contrive,  by  means  not  to  be  detected,  to  be  robbed  of  his  goods 
in  order  to  share  the  spoil. 

That  the  danger  of  loss  by  such  collusion  is  not  now  so  prom- 
inent a  consideration  as  in  the  semi-barbarous  time,  when  the 
rule  was  first  adopted,  is  quite  probable.  But  upon  this  point 
it  is  well  said  by  the  court  in  Moses  v.  Boston  etc.  R,  R,  Co  , 
24  N.  H.  71  [55  Am.  Dec.  222],  before  cited,  that  the  im- 
mense  increase  of  this  business,  the  great  value  of  the  com- 
modities now  necessarily  intrasted  to  the  charge  of  common 
earners,  and  the  vast  distances  to  which  they  are  to  be  trans- 
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ported^  hare  multiplied  the  difficnlties  of  the  owner  who  seeiki 
to  reoover  for  the  loss  of  his  goods,  and  have  added  gieatlj 
to  the  opportunities  and  temptations  of  the  carrier  who  mig^ht 
he  disposed  to  neglect  or  violate  his  trust.  The  reasons  upon 
which  the  rule  is  founded  apply  in  all  their  force  to  railroad 
-companies  as  carrieniy  and  the  same  considerations  of  public 
policy  which  lead  to  its  adoption  continue  to  require  that  it  be 
maintained  in  all  its  rigor  as  to  them.  Any  relaxation  of  the 
rule  must  be  attended  only  with  mischief.  Many  of  the  most 
eminent  Etiglish  judges,  prior  to  the  acts  of  2  Qeo.  IV.  and 
1  Wm.  lY.,  expressed  regret  that  their  courts  had  sanctioned 
the  doctrine  that  the  carrier  had  the  right  to  limit  his  liability 
by  a  puUic  notice,  and  predicted  the  necessity  for  the  legislative 
interference  which  resulted  in  those  acts  restoring  the  strict 
fesponsibiliiy  of  the  ancient  rule,  in  order  to  remedy  the  nus- 
ohiefs  which  that  relaxation  had  introduced:  ifoses.v.  Boston ete. 
E,  B,  Co.y  supra. 

The  inquiry  then  is,  At  what  moment  after  the  goods  con- 
veyed by  a  railroad  company  in  their  cars  have  reached  the 
point  on  the  line  of  the  railroad  where  they  are  to  be  delivered 
may  the  reasons  upon  which  the  common-law  liability  of  the 
carrier  is  founded  be  said  to  cease,  when  there  is  no  person 
present  at  their  arrival  authorized  to  receive  them,  and  ready  to 
take  them  away? 

That  it  is  the  duty  of  the  consignee  to  come  for  ihem  is 
dear,  but  it  would  be  quite  as  impracticable  for  him  to  be  at  the 
place  of  deliveiy  at  the  precise  moment  of  their  arrival,  or  of 
their  being  unladen  from  the  cars,  without  actual  notice  to  him 
of  their  arrival,  as  it  would  be  for  the  company  to  diverge  from 
their  line  of  road  in  order  to  deliver  them  at  his  place  of  business, 
^r  to  send  notice  to  him  of  their  arrival,  before  proceeding  to 
^mload  them»  Thearrival  maybein  the  night,  orafter  theexpira- 
tion  of  business  hours  at  the  station,  or  at  so  late  a  period  before  it 
as  to  render  it  impossible  for  him  to  get  them  away  within  the 
hours  of  business.  If,  under  such  circumstances,  they  have  been 
removed  from  the  cars  and  placed  in  the  warehouse,  it  cannot  be 
«aid  that  they  are  so  placed  and  kept  there  imtil  the  gates  are 
opened,  and  business  resumed  upon  the  following  day,  for  any 
purpose  having  reference  to  the  convenience  and  accommoda« 
tion  of  the  owner  or  consignee,  nor  can  the  proceeding,  upon 
any  sound  view,  be  oonsidered  as  equivalent  to  a  delivery.  The 
«ame  persons— the  servants  of  the  company— continue  in  the 
^exclusive  possession  and  control  of  the  goods  as  when  they  weiB 
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on  iheir  farandt,  and  thej  are  equally  shnt  op  from  the  ob8erv»» 
tion  and  ovendght  of  idl  otheirs.  The  consignee  Yam  had  no- 
apportuniiy  to  know  that  they  have  armed,  and  in  what  con- 
dition, and  is  in  no  better  situation  to  disprove  tiie  fact,  or  to 
question  any  account  the  servants  of  the  company  having  them 
in  charge  may  choose  to  give  of  what  may  happen  to  them  after 
they  are  so  removed  from  the  cars,  or  what  has  happened  prior 
thereto,  than  before.  If  purloined,  destroyed,  or  damaged  by 
their  fraud  or  neglect  subsequently  to  their  removal,  and  beforo^ 
he  can  have  had  the  opportuniiy  to  come  for  them,  he  is  left  to 
precisely  the  same  proof  as  if  the  larceny  or  injury  had  oc- 
curred while  they  were  actually  in  tranaiiu — the  declarations  of 
the  servants  of  the  company,  th^  having,  it  may  well  be  sup* 
posed,  feelings  and  interests  adverse  to  him,  and  knowing  that 
he  has  no  evidence  at  command  from  other  sources  to  impeach 
their  statement.  It  is  obvious,  too,  that  the  opportunities  and 
facilities  for  embemling  the  goods,  and  for  other  fraudulent  or 
collusive  practices,  must  continue  to  be  equally  tempting  after 
their  removal,  under  such  circumstances,  as  before.  The  risk 
of  detection,  in  some  respects,  may  be  made  even  less  than  be- 
fore, by  the  greater  facilities  which  the  servant  of  the  company 
in  charge  of  the  warehouse  has  of  manufacturing  evidence  of  a. 
burglaiy,  or  creating  proof  of  the  destruction  of  the  goods  by 
fire,  set  by  himself  for  the  purpose  of  concealing  his  agency  in 
their  larceny.  For  all  purposes  which  have  reference  to  the 
difficulties  and  embarrassments  in  the  way  of  the  owner  in  at- 
tempting to  prove  loss  or  damage  by  the  fault  or  neglect  of  the 
company,  to  his  inability  to  give  to  them  any  oversight  or  pro- 
tection, and  to  his  security  against  fraud  and  collusion  imtil  he 
can  have  reasonable  opx>ortunity  to  see  by  his  own  observation,. 
or  that  of  others  than  the  servants  of  the  company,  that  they 
have  arrived,  and  to  send  for  and  take  them  away,  he  stands  in 
the  same  relation  to  them  as  when  they  were  actually  in  the 
course  of  transx>ortation.  The  same  broad  principles  of  publio 
policy  and  convenience  upon  which  the  common-law  liability  of 
the  carrier  is  made  to  rest  have  equal  application  after  tho 
goods  are  removed  into  the  warehouse  as  before,  until  the^ 
owner  or  consignee  can  have  that  opportunity;  and  the  same 
necessity  exists  for  encouraging  the  fidelity  and  stimulating  the 
care  and  diligence  of  those  who  thus  continue  to  retain  them 
in  charge,  by  holding  that  they  shall  continue  subject  to  tha 
risk. 
It  is  no  satisfactory  answer  to  this  view  to  say  that  the  com« 
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pany,  having  pxoTided  a  waiehoaae  in  which  to  store  the  goods 
for  the  aooommodation  of  the  owner,  after  the  transit  has  ter- 
minatedy  may  be  regarded,  by  their  act  of  depositing  them  in 
the  warehoose,  as  having-  delivered  them  from  themselves  as 
carriers  to  themselves  as  warehonsemen.  The  question  still  is. 
When,  having  a  proper  regard  to  the  principles  which  lie  at  the 
bases  of  their  carrier  liability,  and  to  the  protection  and  seen- 
rify  of  the  owner,  can  this  transmutation  of  the  character  in 
which  they  hold  the  goods  be  said  to  take  place,  and  this  con- 
structive delivery  to  be  made?  If  this  is  held  to  beat  any  point 
of  time  before  there  can  be  opportunity  to  take  them  from  the 
hands  of  the  company,  then  may  the  owner  be  compelled  to 
leave  them  in  their  possession,  under  the  limited  liability  of 
depositaries,  or  bailees  for  hire,  contraiy  to  his  intention,  and 
without  any  act  or  neglect  on  his  part  which  may  be  considered 
as  indicative  of  his  consent  thereto.  It  may  have  been  his 
intention  to  take  them  from  their  possession  at  the  earliest  prao- 
ticable  moment,  for  the  reason  that  he  may  not  be  disposed  to 
intrust  them  to  their  fidelity  and  care  without  the  stimulus  to 
the  utmost  diligence  and  good  fiuth  afforded  by  the  strict  lia- 
bility of  carriers.  If  he  n^lects  to  take  them  away  upon  the 
first  opportunity  that  he  has  to  do  it,  he  may  be  said  thereby  to 
have  consented  that  they  shall  remain  imder  the  more  limited 
responsibility.  But  upon  no  just  ground  can  this  consent  be 
presumed  when  his  only  alternative  is  to  be  at  the  station  where 
they  are  to  be  delivered  at  the  arrival  of  the  train,  at  whatever 
hour  that  may  happen  to  be,  whether  in  the  night  or  the  day, 
in  or  out  of  business  hours,  and  regardless  of  all  the  contin- 
gencies upon  which  the  regularity  of  its  arrival  may  depend. 
It  is  to  be  supposed  that  the  consignee  has  been  advised  by  the 
consignor  of  the  fact  that  the  goods  have  been  forwarded,  and 
that  he  has  taken,  oris  prepared  to  take,  proper  measures  to  look 
for  them  ux>on  their  arrival,  and  to  remove  them  as  soon  as  he 
can  have  reasonable  opportunity  to  do  so.  It  must  be  supposed, 
too,  that  he  is  informed  of  the  usual  course  of  business  on  the 
part  of  the  company,  and  of  their  agents,  in  the  hours  estab- 
lished for  the  arrival  of  the  trains,  and  in  unlading  the  cars, 
and  delivering  out  goods  of  that  description,  and  that  he  will 
exercise  reasonable  diligence  in  reference  to  all  these  particulars 
to  be  at  the  place  of  delivery  as  soon  as  may  be  practicable  after 
their  arrival,  and  take  them  iato  his  possession.  The  extent  of 
the  reasonable  opportunity  to  be  afforded  him  for  that  purpose 
is  not,  however,  to  be  measured  by  any  peculiar  circumstances  in 
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his  own  condition  and  situation,  rendering  it  necessary  for  his 
own  conyenience  and  accommodation  that  he  should  have  longer 
lime  or  better  opportanily  than  if  he  resided  in  the  'vicinity  of 
the  warehouse,  and  was  prepared  with  the  means  and  facilities 
for  taking  the  goods  away.  If  his  particular  circumstances 
require  a  more  extended  opportunity,  the  goods  must  be  con* 
sidered  after  such  reasonable  time  as  but  for  those  peculiar 
circumstances  would  be  deemed  sufficient  to  be  kept  by  the  com- 
pany for  his  convenience,  and  under  the  responsibility  of  depos- 
itaries or  bailees  for  hire  only. 

In  the  case  now  under  consideration  there  was  conflicting 
evidence  as  to  the  time  when  the  train  by  which  the  wool  was 
carried  arrived  at  the  depot  in  Boston.  The  evidence  on  the 
part  of  the  defense  tended  to  show  that  it  arrived  at  the  usual 
time— between  one  and  two  o'clock  in  the  afternoon;  while  that 
of  the  plaintiff  tended  to  show  that  it  did  not  arrive  until  three 
o'clock.  The  gates  of  the  depot  were  closed  at  five,  and  from 
two  to  three  hours  were  usually  required  for  unloading  the  cars. 
Upon  the  view  of  the  evidence  most  favorable  to  the  defendants, 
there  was  but  a  period  of  from  three  to  four  hours  at  the  longest 
for  the  consignee  to  have  come  and  taken  away  the  wool,  before 
the  gates  were  closed;  and  it  was  destroyed  before  they  were 
reopened  for  the  purpose  of  delivering  out  the  goods.  This 
view  proceeds  ux>on  the  supx>osition  that  the  work  of  unlad- 
ing the  cars  was  commenced  immediately  ux>on  their  arrival; 
and  in  the  process  of  unloading,  ordinarily  occupying  from  two 
to  three  hours,  the  wool  happened  to  be  the  first  article  taken 
from  the  cars,  and  was  at  once  ready  for  delivery.  Upon  a 
view  less  favorable  to  the  defendants,  the  juiy  might  have  found, 
upon  the  evidence  in  the  case,  that  the  train  arrived  at  three, 
and  that  the  wool  was  unloaded  at  six-— one  hour  after  the  clos- 
ing of  the  gates.  That  the  verdict,  in  answer  to  the  second 
question  submitted  to  the  jury,  was  therefore  warranted  by  the 
evidence'  is  quite  clear;  and  as  there  are  no  legal  exceptions  to 
the  proceedings  upon  the  trial,  so  far  as  they  relate  to  this 
point,  the  answer  of  the  juiy  to  that  question  establishes  the 
fiict  that  the  consignees  had  no  reasonable  opportunity,  after 
the  wool  was  taken  from  the  cars,  to  come  and  inspect  it  so  far 
as  to  see  whether  from  its  outward  appearance  it  corresponded 
with  the  letter  of  advice  from  their  consignor  and  to  remove  it 
before  it  was  destroyed.  This  fact  being  established,  upon  the 
▼lews  of  the  law  entertained  by  the  court  the  transit  had  not 
terminated,  and  the  defendants  continued  liable  for  the  wool  as 
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eazxifira  down  to  and  at  the  time  of  the  loss;  and  the  genecal 
Terdiet  entersd  for  the  plaintiff  xnay  well  be  saBtained  upon  tlie 
original  and  the  second  and  fourth  amended  coimta. 

We  are  aware  that  this  ^iew  of  the  liability  of  raiboad  com- 
panies as  carriers  conflicts  with  the  opinion  of  the  eapreme  court 
of  Massachusetts,  as  pronounced  by  the  learned  chief  jugtioe  of 
that  court  in  the  recent  case  of  Norway  Flmns  Co.  t.  Boston  etc. 
B.  B.  Co.,  1  Oray,  263  [61  Am.  Dec.  423].  In  that  case  it  was 
held  that  the  liability  as  carriers  ceasea  when  the  goods  are 
removed  from  the  cars  and  placed  upon  the  platform  of  th« 
depot  ready  for  deUvezy,  whether  it  be  done  in  the  day-time  or 
in  the  night,  in  or  out  of  the  usual  business  bouzB»  and  conse- 
quently irrespective  of  the  question  whether  the  consignee  haa 
or  not  an  opportunity  to  remove  them.  The  ground  upon 
which  the  decision  is  based  would  seem  to  be  the  propriety  of 
establishing  a  rule  of  duty  for  this  class  of  carriers  of  a  plain, 
precise,  and  practical  chaiacter,  and  of  easy  application,  rather 
than  of  adhering  to  the  rigorous  principles  of  the  common  law. 
That  the  rule  adopted  in  that  case  is  of  such  character  is  not  to 
be  doubted;  but  with  all  our  respect  for  the  eminent  judge  by 
whom  the  opinion  was  delivered,  and  for  the  learned  court  whoee 
judgment  he  pronounced,  we  cannot  but  think  that  by  it  the 
salutazy  and  approved  principles  of  the  common  law  are  sacri- 
ficed to  considerations  of  convenience  and  expediency,  in  the 
simplicity  and  precise  and  practical  character  of  the  rule  which 
it  establishes. 

It  is  unnecessary,  then,  to  consider  the  exceptions  taken  upon 
the  other  view  of  the  case,  as  an  action  against  the  defendants 
for  negligence  in  their  care  of  the  wool  after  their  liability  as 
carriers  had  ceased. 

Judgment  upon  the  verdict. 

PmusY,  0.  J.,  did  not  sit. 

Rbsfonsibiutt  or  Common  Cabbixe  Coktinuxs  uitiil  Goods  abx  Dsur- 
BBXD  in  safety:  DeMoU  ▼.  Larawaff,  28  Am.  Deo.  523,  note  624;  McOregor 
▼.  KUgore,  27  Id.  260;  Farmers'  A  MechcmM  Bani  ▼.  Ohamplaim  Tram^ 
portation  Co.f  66  Id.  08. 

What  Ck>iisTiTDns  Dsuvbbt  bt  Common  Cabbixbs,  so  m  to  ezonarmto 
them  from  liability:  Ottrander  v.  Brounif  8  Am*  Dec  211,  and  note  214, 
where  the  question  is  discussed  at  length,  and  a  large  number  of  anthoritie* 
collected;  Parwms  v.  Hardy,  28  Id.  521,  note  523;  HUl  ▼.  Humphreys^  39 
Id.  117,  note  118,  collecting  prior  cases;  note  to  Farmemf  ds  Meehaniet*  Bank 
V.  ChampUUn  Trampofialion  On.,  42  Id.  497;  Fbmnen^  dt  JHeehanM  Bamk 
▼.  ChampUUn  TrangporkOkm  Co.,  66  Id.  88,  and  note  84,  where  prior  oasea 
are  collected;  Norway  Plaim  Co.  v.  Bo§km  S  Maihm  B.  J2.,  61  Id.  423. 
note  432. 
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PowxB  OT  CoMKOH  Carbubs  to  Limit  thub  Liabiutixb  bt  Konox. — 
On  the  qnevtxon  as  to  the  power  of  oommon  carriers  to  limit  their  liability  by 
notioe  the  anthorities  are  oonfliotnig,  the  following  sustaiiiing  the  principle 
laid  down  in  the  principal  case,  namely,  that  a  common  carrier  cannot  by 
general  notice  limit  his  liability^  althongh  the  existence  and  contents  of  the 
notice  are  bronght  home  to  a  party  dealing  with  him:  Hale  v.  New  Jereejf 
Steam  Nam,  Co.^  39  Am.  Dec.  398,  and  note;  Moeea  ▼.  Bowton  A  Maine 
R.  B,^  55  Id.  222;  C6U  ▼.  Ooadwmy  82  IcL  470;  Faarmer^  A  MeehamM 
Bank  v.  ChampUm  TranepoftaUan  Co.,  66  Id.  68;  KimbaU  ▼.  BtMand  B.  B. 
Oo,t  62  Id.  567,  and  note  573,  where  oUier  cases  are  collected.  On  the  other 
hand,  there  are  authorities  sustaining  the  proposition  that  common  carriers 
nifty  limit  their  liabilities  by  notice:  Baimey  v.  /VenUn,  7  Am.  Dee.  670| 
Orange  Co.  Bank  v.  Brown^  24  Id.  129,  note  137;  Beekman  v.  Shome^  28  Id. 
658,  note  657;  Oantden  A  Amboy  B.  R.  Co.  v.  BaUkuif,  65  Id.  481,  and  note 
484;  Cole  ▼.  Ooodwin,  82  Id.  470,  per  Cowen,  J.;  and  for  a  fall  discossion  of 
this  sabject,  see  note  to  this  case:  Id.  493. 

BsspoNsiBiLmr  of  Commov  Cabbixbs  avtkb  thxib  LiABmrm  as  Suob 
HAVX  TsRMiNATKD:  Kotc  to  SchmkU  V.  Blood,  24  Am.  Dec  146  et  seq.; 
Smkh  Y.  ^ot^tia  df  LoweU  i?.  A,  59  Id.  864;  Sktgh  v.  White,  37  Id.  434,  note 
440,  and  cases  there  cited;  Thomaa  ▼.  Boeton  A  Prov.  B.  B.  Corp.,  43  IdL  444, 
note  450;  Moeee  v.  Boeton  A  Maine  B.  B.,  55  Id.  222;  Norway  PUdne  Co. 
V.  Bosfon  A  Maine  B.  B.,  61  Id.  423,  and  cases  in  note  thereto  432. 

FAniTW  TO  GiTX  Instkuotioh  is  Ko  Gbottnd  ov  BxcEFnosr  where  no 
sach  instruction  was  asked  for:  Churchman  ▼.  Sjnith,  36  Am.  Dec  211,  and 
note  213;  BrUtam  r.  Doyletiown  Bank,  89  Id.  110;  BoHmri  v.  JIuie,  34  Id. 
755;  State  ▼.  ScoU,  42  Id.  148,  and  note,  citing  State  v.  Catiin,  23  Id.  230; 
Meara  v.  Commieiionera  qf  WUndngton,  49  Id.  112;  HotMay  ▼.  Bheem,  S7 
Id«  628;  Deal  v.  Bogue,  Id.  702. 

Thx  TBJSCfEtAL  CASE  IS  oiTKD  in  Brown  V.  Orani  Tnmh  BeUlwap,  54  N.  H. 
535,  to  the  point  that  the  common-law  liability  of  conimon  carriers  cannot  be 
limited  by  notice,  if  it  were  brought  home  to  the  knowledge  of  the  party 
dealing  with  them;  and  it  Lb  again  referred  to  in  JeweB  v.  Grand  Trunk  Bail- 
way,  55  Id.  84,  to  the  point  as  to  the  period  of  time  when  the  liability  of 
railroads  as  common  carriers  end  and  their  liabilities  as  warehousemen  com* 
mencc  The  principal  case  is  also  cited,  approved,  and  followed  to  the  last 
point  above  mentioned,  in  Wood  v.  Cro6her,  18  Wis.  845;  Hooper  ▼.  Chieago 
A JToffAiseateni  Aiiimv Co.,  27 Id. 81-92;  Parker  r.MUwankee  S  6k  Paid 
Mfcpay  Ob.,  80  Id.  689;  and  inMss  t.  Hart,  118  Mass.  201-208. 
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New  Bbunswiok  Steamboat  and  Oanal  Tbabb- 
pobtation  gompant  v.  tibbs. 

[4  Zmmbukxm,  99T.] 

Ihst&uotionb  on  Meki  HypOTHsnoAL  Points  of  Law,  howkvxb  CoBMEfOtt 

NKBD  NOT  BB  GlTKN. 

Common  Cabrisrs  abb  Liablb  as  Insubbbs,  Exobft  fob  Act  of  God  ob  of 

PuBUo  Enbmibs. 
Act  of  God  is  Natubal  Nbcb38itt  Which  oould  not  havb  bbbn  Ooga- 

noNBD  bt  Intsbybntion  of  Man,  bat  prooeeds  from  phynoal  oanaei 

alone,  such  as  the  violenoe  of  the  winds  or  seas,  lightning,  or  other 

nataral  oanse. 
Act  of  Gk>D  that  is  Onb  of  Diybbs  Oaubbs  that  Gonovb  in  Lobs,  bnt  is  not 

the  immediate  or  proximate  cause  thereof,  does  not  discharge  the  carrier. 

ViOLBNT  8T0BM  PBODUCINO  UnUBUALLT  LoW  TIDB,  DUBINO  WhIOH    GaI^ 

bibb's  Babob  was  Sunk  by  striking  against  a  timber  projecting  from 
wharf  so  low  as  to  be  no  canse  of  injury  in  ordinaiy  low  tides,  does  not 
ezoose  the  carrier  for  the  loss  of  goods,  for  the  projecting  timber  was  the 
proximate  canse  of  the  injury. 
f?A||UTttiM  warn  Pbovidb  Good  and  Suffioibnt  Docks,  Boats,  and  Gthbb 
Implbmbntb  necessary  and  proper  for  their  business,  and  although  they 
need  not  be  absolutely  perfect,  they  must  be  free  from  defects  seen  or  un- 
seen. If  defects  exist,  the  carrier  is  not  excused,  though  it  be  shown 
that  he  exercised  extraordinary  diUgenoe  to  prevent  them. 

^A^WTWta  ABB  RxSPONSIBIJE  FOB  LofiS  OF  G0OD6  FBOM  DbFIOT  IN  DOCX  at 

which  their  vessel  was  moored,  whether  the  dock  belonged  to  them  or 
not,  or  whether  it  was  a  public  or  private  dock. 
Timbbb  Pbojbotino  Foot  fbom  Fags  of  Dock,  and  capable  of  making  a 
hole  in  carrier's  vessel  driven  against  it,  is  a  defect  which  renders  ths 
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oarrieis  liable,  Although  it  was  below  the  ordinary  low-water  mark,  and 

not  capable  of  doing  injury  at  oommon  tides. 
CaiiRTKB  18  LiABLx  lOB  L088  O0GA8IOKBD  BY  Natubal  ELBMsm  when  the 

loBi  might  have  been  avoided  by  the  ezerciee  of  proper  preoantioDfl  on  hie 

part. 
Ohb  Who  Dbtjvxbs  Goods  to  Gabbikb  dubino  Stobm  is  not  Qmurr  or 

Costkibutobt  Nboliobncb.    If  the  carrier  ooneente  to  i^eoeive  them,  he 

is  liable  from  the  moment  of  delivery. 
Dbsobiption  ov  PLAiBTifiB  AS  Latilt  Pabtvbbs  18  STrBPLUSAOi,  and,  if 

nntme,  is  no  ground  for  nonenit. 

AonoN  against  common  carrier  for  loss  of  goods.  The  opin- 
ion states  the  case. 

By  Court,  Elxsb,  J.  The  point  most  pressed  on  the  argu- 
ment, and  the  one  involTing  the  merits  of  this  case,  is  whether 
the  judge  before  whom  this  cause  was  tried  was  bound  to  charge 
the  jury  **  that  although  the  defendants  were  guilty  of  negli- 
gence in  not  securing  their  vessel  more  safely,  so  as  to  prevent 
her  injury  or  destruction  by  strildng  against  the  bulkhead  or 
being  washed  by  the  sea,  if  that  was  their  only  negligence,  and 
the  vessel  or  cargo  received  no  injury  from  either  of  these 
causes,  that  negligence  will  not  render  them  liable  for  another 
injury  to  the  cargo  which  can  be  attributed  to  the  act  of  God.'' 

It  appears  by  the  bill  of  exceptions  that  the  judge  delivered 
a  general  change  to  the  jury,  and  was  then  requested  by  the 
counsel  for  the  then  defendants,  the  plaintiffs  in  error,  further 
to  charge  and  declare  the  law  to  be  as  is  above  stated.  This  he 
declined  to  do,  as  the  bill  states,  because  he  did  not  consider 
the  principles  contained  in  the  proposition,  even  if  correctly 
stated,  applicable  to  the  case.  The  general  charge  is  not  included 
in  the  bill,  as  I  think  it  ought  to  be,  and  we  have  no  means  of 
Imowing  what  it  was.  As  no  part  of  it  was  excepted  to,  we  must 
presume  it  to  have  been  correct;  and  the  question  now  before  us 
ie  whether  the  judge  was  bound  to  charge  the  jury  as  he  was 
requested  to  do. 

The  action  was  against  common  carriers,  as  such,  and  it  is  ad- 
mitted that  the  plaintifffl  made  out  a  prima  facie  case,  entitling 
them  to  recover,  unless  the  defendants  succeeded  in  excusing 
themselves  by  evidence  offered  on  their  part.  The  goods  were 
on  board  the  defendants'  barge,  called  the  Albany,  which  may 
be  assumed  to  have  been  in  all  respects  a  good  and  sufficient 
▼esael,  suitable  to  the  business  in  which  die  was  employed. 
They  were  received  by  the  defendants'  agents  without  objection, 
and  put  on  board  some  time  during  the  sixteenth  day  of  Novem- 
ber, 1841,  while  she  lay  at  the  bulkhead  of  their  dock  in  the 


896  Transfobtation  Co.  u  TiBBa   [New  Jersey, 

North  river,  at  New  York.  On  the  preidous  day  a  serere  gale 
commenoed  from  the  north-west,  which  increased  during  the  six- 
teenth to  a  violent  storm,  and  produced  an  unusual  low  tide,  so 
that  in  the  evening  of  that  day  the  barge  was  driven  by  the 
wind  against  a  piece  of  timber  which  projected  from  the  bulk- 
head, thirteen  feet  below  the  top  of  the  dock,  and  much  below 
the  ordinary  low  water,  the  existence  of  which  was  unknown  to 
the  defendants'  agents  and  servants.  A  hole  was  by  this  timber 
knocked  through  her  side,  so  that  in  a  short  time  the  barge  filled 
with  water  and  sunk,  and  the  goods  were  spoiled. 

It  is  assumed  by  the  charge  as  proposed,  that  the  defendants' 
agents  have  been  guilfy  of  negligence  in  not  securing  the  baige 
more  safely,  so  as  to  prevent  her  hx>m  being  injured  or  destiojed 
by  striking  against  the  bulkhead,  or  being  washed  by  the  sea; 
and  there  was  certainly  much  evidence  to  induce  the  jury  so  to 
decide.  But  the  point  of  the  charge  requested  is,  that,  admitting 
this  to  be  so,  if  that  was  their  only  negligence,  and  neither  the 
eel  nor  the  cargo  received  any  injury  from  either  of  these 
that  is,  by  striking  against  the  bulkhead,  or  being  washed  by 
the  sea — that  negligence  would  not  render  them  liable  for  another 
injuiy  to  the  cargo  which  could  be  attributed  to  the  act  of  Gk>d. 
The  applicability  of  the  charge  to  the  case,  and  therefore  its 
propriety,  depended  upon  the  assumption  that  there  was  in  point 
of  fact  some  other  injuiy  to  the  cargo,  which  was  of  such  a  char- 
acter as  might  be  considered  as  properly  an  act  of  God,  and 
which  by  law  would  excuse  the  carrier.  If  there  was  no  such 
injuiy  as,  admitting  the  negligence  stated,  could  be  legally  so  con- 
sidered, the  court  committed  no  error  in  refusing  the  charge  aa 
prayed.  It  has  not  been  insisted,  and  could  not  be  with  suc- 
cess, that  the  judge  is  bound  to  state  mere  hypothetical  points 
of  law,  however  correct.  The  omission  to  charge  which  will 
be  held  to  be  erroneous  is  an  omission  that  was  prejudicial  to 
the  pariy  desiring  it. 

What  is  or  is  not  an  act  of  Gt>d  that  will  excuse  a  common 
carrier,  for  a  loss  happening  in  consequence  of  it,  is  generally  a 
question  of  law.  For  the  better  security  of  the  public,  and  in 
consideration  of  the  fact  that  the  owner  of  the  goods  is  usually 
unable  to  prove  the  cause  of  the  loss,  which  is  commonly  known 
only  to  the  carrier's  own  servants,  who  have  eveiy  inducement  to 
excuse  themselves,  common  carriers  are  not  only  subject  to  the 
responsibility  of  taking  all  reasonable  care  of  goods  intrusted  to 
them,  but  they  are  liable  as  insurers,  and  can  only  excuse  them- 
selves by  satis&ctoiy  proof  of  one  or  the  other  of  two  things; 
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namelj,  an  act  of  Ood,  or  of  pablio  enemies.  By  the  aotof  Ood 
is  meant  a  natural  neoesaiiy,  which  could  not  have  been  occa* 
aioned  by  the  interrention  of  man,  bat  proceeds  from  physical 
causes  alone,  such  as  the  'violence  of  the  winds  or  seas,  lightning, 
or  other  natural  accident.  If  the  loss  happened  by  the  wrongful 
act  or  n^lect  of  a  third  person,  the  carrier  is  responsible,  and  is 
to  seek  redress  of  the  wrong-doer.  If  divers  causes  concur  in  the 
loss,  the  act  of  Ood  being  one,  but  not  the  immediate  or  proximate 
cause,  such  act  of  Ood  does  not  discharge  the  carrier.  To  hare 
this  effect,  it  must  be  one  exdusiTe  of  human  agency:  jPbr* 
ward  ▼.  PiMard,  1  T.  R.  27;  »&ey  t.  Borne,  5  Bing.  217;  I^eni 
Navigation  Co.  y.  Wood,  8  Esp.  181;  Hyde  y.  Navigation  Co.,  5 
T.  B.  889;  Oardon  y.  Little,  8  Serg.  &  B.  688  [11  Am.  Dec.  632]; 
Mc Arthur  y.  Sears,  21  Wend.  190;  Hale  y.  New  Jersey  Steam 
Navigation  Co.,  15  Conn.  539  [89  Am.  Dec.  898] ;  King  y.  Shepard, 
8  Story,  849;  WtOiUxms y.  Branson,  1  Murph.  417  [4  Am.  Dec.  562] ; 
Jones  y.  Pitcher,  3  Stew.  &  P.  185  [24  Am.  Dec.  716];  Sprowl 
y.  Kellar,  4  Id.  882;  Beaves  v.  WaJterman,  2  Speers,  197  [42 
Am.  Dec.  364];  Chrdon  y.  Buchanan,  6  Yerg.  71,  82;  Ewart  y. 
Street,  2  Bailey,  157  [28  Am.  Dec.  131];  Bichards  y.  Gilbert,  6 
Day,  415;  State  y.  Morris  etc.  B.  B.  Co.,  28  N.  J.  L.  872. 

Admitting  that  the  loss  in  this  case  was  occasioned,  not  by 
any  negligence  in  leaving  the  barge  in  a  situation  where  she 
was  liable  to  strike  against  the  bulkhead,  instead  of  securing 
her  better,  but  that  in  point  of  fact  the  loss  was  occasioned  by 
the  low  tide  bringing  her  in  contact  with  a  timber  projecting  a 
foot  or  more  in  the  bulkhead,  and  that  without  the  concurrence 
of  the  low  tide,  produced  by  a  violent  storm,  itself  strictly  an 
act  of  Ood,  and  the  projecting  timber,  which  was  left  to  project 
by  the  agency  of  man,  was  it  a  loss  by  the  act  of  Ood,  for 
which  the  carrier  is  not  responsible  ?  I  am  clearly  of  opinion  it 
was  not.  The  immediate  or  proximate  cause  of  the  loss  was  the 
projecting  timber.  The  defendants  strenuously  insist  that  it  was 
not  the  mere  influence  of  the  storm  casting  the  barge  against 
the  bulkhead  which  produced  the  injury;  and  this  they  are 
driven  to  do,  in  the  hope  thus  to  escape  the  consequences  of 
their  negligence  in  allowing  her  to  remain  unnecessarily  in  a 
position  where  this  might  have  happened.  Admitting  this  neg- 
ligence, they  say  it  did  not  occasion  the  injuiy;  had  the  bulk- 
head been  free  from  defect,  as  th^  supposed,  no  injury  woidd 
have  occurred.  The  remote  cause  of  the  loss  was  undoubtedly 
the  storm,  but  had  there  been  no  projecting  timber,  their  argu* 
ment  is,  that  cause  would  have  been  inefficient;  so  that  the 
really  producing  proximate  cause  was  the  projecting  timber. 
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It  is  the  duty  of  the  carriers  to  provide  good  and  Baffident 
docks,  boats,  and  other  implements  neoessazy  and  proper  for  their 
business,  and  although  these  instruments  need  not  be  absolutely 
perfect,  they  must  be  free  from  defects  seen  or  unseen.  If 
defects  do  in  point  of  fact  exist,  the  carriers  are  not  excused,  eyen 
if  it  be  shown  that  they  have  exercised  extraordinary  diligence 
to  prevent  them.  In  the  case  of  Backhouse  v.  Sneed,  1  Murph. 
173,  it  was  held  that  where  a  carrier  hired  his  reesel  to  be  re- 
paired by  a  skillful  workman,  who  made  a  rudder  apparently 
90und  but  internally  rotten,  and  the  loss  happened  by  reason 
of  its  breaking,  he  was  responsible,  though  he  was  igno- 
rant of  the  defect.  This  decision  was  in  accordance  with  the 
general  principle,  which  holds  the  carrier  responsible  for  every 
loss  produced  by  an  accident  not  coming  within  the  definition 
of  an  act  of  God,  as  for  a  loss  occasioned  by  a  fire  which  hap- 
pened without  any  negligence  on  his  part,  or  by  robbers,  or  by 
the  misconduct  or  negligence  of  third  parties.  The  question  in 
such  cases  is  not  whether  there  has  been  any  degree  of  negli- 
gence on  the  part  of  the  carrier,  but  whether  he  has  shown 
that  the  proximate  cause  of  the  loss  was  an  act  of  God  or  of 
pubUc  enemies.  Against  all  other  causes  of  loss  he  undertakes 
to  insure;  and  if  the  accident  which  occasioned  it  was  not  an 
act  of  God  or  of  enemies,  but  was  wholly  without  his  fault,  it 
was,  at  all  events,  his  misfortune,  and  not  the  misfortune  of  the 
owner. 

The  argument  for  the  defendants  in  this  case  is  that  inasmuch 
as  if  there  had  not  been  an  unusually  low  tide,  produced  by  a 
violent  storm  of  wind,  the  barge  would  not  have  struck  the 
timber,  therefore  the  loss  must  be  attributed  to  the  storm.  But 
if  that  argument  was  sound,  it  would  follow  that  if  an  unsea- 
worthy  vessel  should  foimder  in  a  storm,  the  fact  that  she  might 
have  gone  safe  if  the  weather  had  remained  &ir  would  excuse 
the  carrier.  This  is  not  pretended  to  be  the  law.  If  the  vessel 
be  in  fact  unfit  for  her  business,  a  loss  arising  from  a  storm  is 
presumed  to  have  been  occasioned  by  the  defect  of  the  vessel, 
because  it  is  impossible  to  say  how  far  the  defect  contributed 
to  the  loss.  XTx>on  the  like  principle,  if  the  carrier's  dock  be  im- 
perfect, a  loss  arising  by  the  influence  of  a  storm  acting  upon 
the  imperfection,  and  which  would  not  have  happened  in  the 
absence  of  either  cause,  must  be  attributed  to  the  imperfection. 
The  loss  is  not  by  an  act  of  God  alone;  it  is  produced  partly  by 
an  act  for  which  the  carrier  is  responsible.  Had  there  been  no 
storm,  but  had  the  dock  itself  given  way  and  sunk  the  vessel,  or 
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had  a  projecting  timber,  before  unnotioed,  or  believed  not  to  be 
dangerous,  occasioned  the  injury,  since  no  act  that  could  be 
called  the  act  of  Otod  had  intervened,  it  is  undeniable  that  the 
carriers  would  be  liable.  In  this  case,  an  act  of  Otod  did  inter- 
vene, and  was  instrumental  in  producing  the  loss;  but  it  was 
not  the  sole  or  proximate  cause  of  the  loss.  The  defendants 
themselves  iusist  and  assume,  in  the  charge  they  desire,  that  the 
storm  itself  did  not  do  the  injury.  Had  not  another  instrument 
concurred,  which  proceeded  from  the  active  or  passive  agency 
of  man,  and  for  which  man  is  responsible,  there  would  have 
been  no  loss. 

In  the  case  of  lireni  Navigation  Go.  v.  Wood,  8  Esp.  127,  S.  0., 
4  Doug.  287,  the  carrier's  vessel  sunk  by  driving  against  a  con- 
cealed anchor  in  the  river,  which  belonged  to  another  vessel,  to 
which  no  buoy  was  attached,  as  there  ought  to  have  been.  The 
plaintiffs  recovered,  and  although  it  seems  to  have  been  con- 
sidered that  there  was  some  negligence  on  the  part  of  the  master, 
it  appears  from  the  remarks  of  the  judges,  whose  opinions  are 
but  shortly  reported,  that  it  was  h^d  that  this  loss  was^  occa- 
sioned partly  by  the  act  of  man,  and  came  within  the  principle 
of  a  loss  by  robbery,  for  which  the  carrier  was  responsible, 
whether  in  fault  or  not. 

A  later  case  of  Smiih  v.  Shepherd^  Abbott  on  Shipping,  pt 
8,  c.  4,  sec.  1,  was  a  case  where  the  loss  happened  at  the  en- 
trance of  the  harbor  of  HuU.  There  had  formerly  been  a  shelv- 
ing bank,  which  was  rendered  precipitous  by  a  recent  flood,  and 
a  vessel  had  sunk  there,  which  had  a  floating  mast  tied  to  her. 
The  defendant's  vessel  struck  this  mast,  and  was  thereby  forced 
on  the  bank,  and  in  consequence  of  the  change  that  had  taken 
place  by  means  of  the  flood,  the  loss  occurred.  Evidence  of- 
fered to  show  that  there  had  been  no  actual  n^ligence  was 
overruled,  and  it  was  held  that  the  loss  having  been  in  part  pro- 
duced by  the  floating  mast,  which  was  placed  there  by  human 
agency,  the  &ct  that  the  act  of  Gk>d  in  changing  the  bank  was 
also  instrumental  could  not  be  considered  as  making  that  act 
the  immediate  cause  of  the  loss,  and  therefore  formed  no  excuse. 

In  the  case  of  the  Camden  etc.  B.  R.  Co.  v.  Burke,  18  Wend. 
611  [28  Am.  Dec.  488],  baggage  of  one  of  the  passengers,  the 
transportation  of  which  was  paid  for,  was  injured  by  the  break- 
ing of  a  rope  by  means  of  which  it  was  being  hoisted  from  the 
steamboat  to  the  wharf  at  Bordentown^and  it  was  held  that  the 
company  were  answerable  as  common  carriers,  although  the  de- 
fect was  unknown  to  their  agents,  and  was  not  discoverable  on 
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inspeoiion,  and  the  loss  happened  without  any  culpable  negli- 
gence or  want  of  care.  The  same  principle  was  decided  in  the 
case  of  De  MoU  y.  Laraway,  14  Id.  225  [28  Am.  Dec.  523]. 

On  behalf  of  the  defendants,  the  now  plaintifls  in  error,  mnch 
reliance  has  been  placed  on  the  case  of  Amies  y.  iSfeoena,  1 
Stra.  128,  shortly  reported  as  follows:  "The  plaintiff  pat 
goods  on  board  the  defendant's  hoy,  who  was  a  oommon  car- 
rier. Coming  through  a  bridge,  by  a  sadden  gust  of  wind,  the 
hoy  sunk,  and  the  goods  were  spoiled.  The  plaintiff  insisted 
that  the  defendant  should  be  liable,  it  being  his  carelessness  in 
going  through  at  such  a  time,  and  offered  some  eYidence  that 
if  the  hoy  had  been  in  good  order,  it  would  not  haYe  sunk 
with  the  stroke  it  receiYed,  and  thence  inferred  the  defendant 
answerable  for  all  accidents  which  would  not  haYe  happened  to 
the  goods  in  case  they  had  been  put  into  a  better  hoy.  But  the 
chief  justice.  Sir  John  Pratt,  held  the  defendant  not  answerable, 
the  damage  being  occasioned  by  the  act  of  Gk>d;  for  though 
the  defendant  ought  not  to  haYe  Yentared  to  shoot  the  bridge 
if  the,  general  bent  of  the  weather  had  been  tempestuous,  yet 
this  being  only  a  sudden  gust  of  wind,  had  entirely  differed  the 
case;  and  no  carrier  is  obliged  to  haYe  a  new  carriage  for  eYery 
journey.  It  is  sufficient  if  he  proYides  one  which,  without  any 
extraordinary  accident,  such  as  this  was,  wiU  probably  perform 
the  journey." 

It  haYing  been  held,  as  a  matter  of  fact,  that  the  hoy  was  in 
proper  order  and  fit  for  the  business  in  which  it  was  employed, 
this  case  decides  that  a  sudden  gust  of  wind  which  sunk  it  while 
in  the  act  of  passing  through  a  bridge,  against  which,  as  it  would 
seem,  the  wind  droYe  it,  was  to  be  regarded  as  an  act  of  God,  for 
which  the  carrier  was  not  responsible,  and  there  can  be  no  doubt 
of  the  correctness  of  the  decision.  It  being  necessary  for  the  hoy 
to  pass  through  the  bridge  to  make  the  contemplated  Yoyage,  if  a 
proper  time  was  taken  to  do  it,  a  sudden  storm  diiYing  it  against 
.  the  bridge  was  just  as  clearly  the  proximate  cause  of  the  loss 
as  a  sudden  storm  at  sea  which  should  driYC  a  ship  upon  a  rock. 

The  application  of  it  to  the  present  case,  which  counsel  seek 
to  make,  is  that  the  bridge  being  the  work  of  man,  there  was 
here  the  interYcntion  of  human  agency,  and  that  the  striking  of 
the  hoy  against  it  was  therefore  as  much  the  immediats  ^r  proxi- 
mate cause  of  the  loss  as  the  striking  of  the  barge,  in  the  case 
before  us,  against  the  timber  projecting  out  of  the  bulkhead. 
Had  there  been  no  negligence  on  the  part  of  the  defendants  ia 
this  case,  and  a  sudden  storm  had  driYen  their  barge  against  a 
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properlj  conBimcted  bulkhead,  and  thns  occasioned  the  loea, 
the  cases  would  have  been  alike.  But  the  defendants,  admitting 
such  negligence  as  if  the  damage  had  been  occasioned  by  the 
vessel  being  driven  against  the  bulkhead  where  it  was  perfect 
would  have  rendered  them  liable,  insist  that  the  loss  did  not 
thus  happen,  but  that  it  happened  by  the  storm  driving  out  the 
water  from  the  dock,  and  thus  bringing  the  Tcssel  into  contact 
with  a  timber  not  otherwise  dangerous.  There  is  a  plain  dis- 
tinction between  an  injuiy  caused  by  a  sudden  gust  of  wind 
driving  a  vessel  against  a  bridge  or  bulkhead,  or  other  erection, 
which,  although  the  work  of  man,  is  properly  placed  and  built 
for  the  public  benefit,  and  one  which  is  occasioned  by  the  same 
gust  driving  her  against  something  which  is  there  by  the  fault 
or  at  the  risk  of  the  owner  of  the  vessel  or  of  a  third  person. 
In  the  former  case,  the  injury  is  to  be  attributed,  so  far  as  re- 
gards the  question  who  is  responsible  for  it,  solely  to  the  gust 
of  wind — the  act  of  God;  while  in  the  latter,  there  is  the  inter- 
vention of  an  act  of  man,  which  concurs  in  producing  it,  and 
against  which  the  carriers  undertake  to  insure. 

It  is,  however,  urged  for  the  defendants  that  this  was  a  pul>* 
lie  dock,  over  which  they  had  no  control,  but  which  belonged 
to  the  city  of  New  York,  and  was  regulated  by  the  public  au- 
thorities thereof;  and  also  that  if  they  are  to  be  held  responsible 
for  its  su£Elciency,  it  ought  not  to  be  taken  for  granted  that  the 
projecting  timber  was  of  such  a  character  as  to  be  considered 
a  defect,  for  the  consequences  of  which  they  are  to  suffer. 
Whether  it  was  a  public  or  private  dock,  it  seems  to  me,  caa 
make  no  difference.  When  the  defendants  rented  it,  or  ob- 
tained leave  from  the  city  to  use  it  for  the  purposes  of  their 
private  business,  it  became  as  much  their  private  property,  so  far 
as  persons  transacting  business  with  them  were  concerned,  as  if 
they  had  owned  it.  That  a  timber  projecting  nearly  a  foot  from 
the  face  of  the  bulkhead,  and  capable  of  making  a  hole  through  a 
well-built  vessel  at  one  blow,  as  defendants  say  this  did,  was  a 
defect,  even  although  it  was  below  the  ordinary  low-water  mark, 
and  not  capable  of  doing  injury  at  common  tides,  seems  to  me 
too  obvious  to  be  a  subject  of  doubt.  But  taking  it  for  granted 
that  the  dock  was  in  all  respects  sufficient  for  the  business  in 
which  it  was  employed,  I  am  of  opinion  that  there  was  such 
evidence  of  negh'gence  on  the  part  of  the  defendants,  and  of 
the  connection  of  that  negligence  with  the  injury  that  happened, 
as  to  forbid  the  court  and  juiy  from  assiuning  that  no  injury 
was  thereby  produced  to  the  vessel  or  cargo.    Unless  the  tanti 
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of  tbe  case  would  jastify  the  jnxy  in  so  dedding,  the  court 
would  have  done  wrong  to  submit  to  them  the  question  whether 
there  was  **  another  injuiy  to  the  cargo  which  could  be  attrib- 
uted to  the  act  of  Gk>d."  If  there  was  proof  of  n^ligence,  the 
injuiy  is  to  be  attributed  to  that,  and  a  charge  which  assumed 
to  the  contrary  would  have  been,  as  the  jud^  considered  this, 
inapplicable  to  the  case. 

In  the  case  of  Siordei  t.  ffaU,  4  Bing.  607,  it  was  held  that  al- 
though a  hard  frost  may  be  considered  an  act  of  God,  yet  a  dam- 
age to  goods  on  board  a  steam-yessel,  produced  by  the  leaking  of  a 
pipe,  which  was  cracked  by  the  frost,  was  a  loss  by  negligence, 
the  master  being  bound  to  guard  against  the  known  effects  of 
frost,  by  keeping  out  the  water  at  a  time  when  it  was  liable  to 
freeze,  although  the  water  was  let  in  according  to  the  usual  pzao- 
tice.  In  the  case  of  Vavia  v.  ChrreU^  6  Id.  716,  where  a  master 
had  deviated  from  the  usual  course  of  his  Yoyage,  and  damage 
was  occasioned  by  tempestuous  weather,  in  itself  the  act  of  God, 
the  court  held  that  the  proximate  cause  of  the  loss  was  the 
wrongful  act  of  the  master  in  deviating  from  his  proper  course, 
for  which  he  was  responsible.  And  the  same  principle  has  been 
applied  to  a  case  of  carriage  by  land:  Powers  y.  Davenport^  7 
Blackf.  497  [48  Am.  Dec.  100]. 

The  evidence  in  this  case  was  that  the  gale  commenced  on  tha 
fifteenth  and  continued  through  the  sixteenth  day  of  November, 
on  which  last  day  the  goods  were  received  and  put  on  board  the 
barge.  An  experienced  captain  navigated  the  vessel,  but  while 
laying  at  the  btdkhead  she  was  not  in  his  charge.  According 
to  the  testimony  of  the  defendants'  agent  and  witness,  Henry 
H.  Green,  she  was  in  his  charge,  and  for  the  reason,  it  would 
seem,  that  the  captain,  although  a  good  seaman,  could  not  write 
his  name.  Notwithstanding  the  gale,  this  agent  received  the 
goods  and  had  them  placed  on  board  of  her,  and  neglected  to 
remove  her  and  place  her  in  a  more  secure  position,  although 
advised  to  do  so  and  warned  of  her  danger.  To  one  of  the  wit- 
nesses who  spoke  to  him  on  the  subject,  he  replied  that  he  knew 
his  own  business,  and  the  witness  might  mind  his.  Now,  to  as- 
sume that  the  injury  was  not  occasioned  by  this  negligence, 
because  the  exposure  of  the  baige  to  the  upper  and  well-con- 
structed  part  of  the  dock  or  to  the  waves  does  not  appear  to 
have  produced  it,  and  because  it  would  probably  not  have  hap- 
pened if  the  very  low  tide  had  not  brought  her  in  contact  with 
the  projecting  timber,  is  assuming  too  much.  The  answer  to 
this  reasoning  is  that  given  by  the  court  in  the  case  of 
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OarreU^  6  Bing.  716,  ''  that  no  wrong-doer  can  be  allowed  to  ap- 
portion or  qualify  his  own  wrong."  This  injury  happened  while 
his  wrongful  act  of  leaving  the  barge  in  an  exposed  situation  was 
in  operation,  and  would  not  have  happened  if  he  had  used  proper 
precaution;  or  to  give  the  most  favorable  construction  to  the 
case,  it  is  undeniable  that  tI  there  had  been  no  negligence  in 
exposing  her  to  the  dangers  which  in  point  of  fact  caused  no 
injury,  she  might  have  escaped  that  which  did.  The  circum- 
stances were  such  that  no  one  could  say  that  the  negligence  did 
not  aid  in  producing  the  loss.  The  jury,  therefore,  could  not 
legaUy  say  by  their  verdict  that  it  did  not,  and  had  they  done 
lo  it  would  have  been  the  duiy  of  the  court  to  set  their  verdict 
udde.  If  this  be  so,  as  seems  to  me  very  clear,  the  court  would 
not  have  been  justified,  and  certainly  was  not  bound,  to  give 
them  a  charge  which  left  it  to  them  to  find  a  verdict  the  law  and 
facts  of  the  case  did  not  warrant. 

The  American  editor  of  Smith's  Leading  Oases,  in  a  valuable 
note  to  the  case  of  Coggs  v.  Bernard^  p.  199,  which  seems  very 
fiurly  to  give  the  result  of  the  cases,  states  the  law  as  follows: 
**  If  the  carrier  prove  that  the  injury  or  loss  was  occasioned  by 
one  of  those  occurrences  which  are  termed  the  acts  of  Ood, 
prima  facie  he  discharges  himself,  and  the  onuB  of  proving  that 
the  alleged  cause  or  agency  would  not  have  produced  the  loss 
or  injury  without  his  negligence  or  defective  means  is  thrown 
upon  the  plaintiff.  But  if  the  plaintiff  can  prove  such  negli- 
gence or  defective  means  on  his  part  as  that,  without  their  co- 
operation, the  violence  of  nature  might  not  have  resulted  in 
occasioning  a  loss,  he  shall  recover.  The  true  way  of  looking 
at  this  is,  not  that  the  carrier  discharges  his  peculiar  liability  by 
showing  an  act  of  God,  and  is  then  made  responsible  as  an  ordi- 
nary agent  for  negligence,  but  that  the  intervention  of  the  neg- 
ligence breaks  the  carrier's  line  of  defense,  by  showing  that  the 
injury  or  loss  was  not  directiy  caused  by  the  act  of  Ood,  or,  more 
oorrecf.  speaking,  was  not  the  act  of  Ood." 

The  natural  effect  of  the  storm  which  occurred  in  this  case, 
and  which  was  not  siudden,  but  of  the  approach  of  which  there 
was  full  warning,  was,  as  all  the  witnesses  testify,  to  produce  a 
very  low  tide;  and  this  effect  it  was  as  much  the  dufy  of  the  car- 
riers to  guard  against  by  all  proper  precautions  as  any  other. 
Negligence,  indeed,  of  such  a  description  as  that  without  its 
co-operation  the  violence  of  nature  might  not  have  resulted  in 
loss,  was  not  only  fully  proved,  but  was  admitted  and  made  the 
basis  of  the  charge  asked  for. 
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Had  ibe  court  been  requested  to  say  that  if  the  jmy  vreste  of 
opmion  the  loss  woald  have  certainly  happened  had  there  been 
no  defect  and  no  negligence— or  as  the  court  put  it  in  the  case 
of  Dama  y.  Oarrett,  4  Moo.  &  P.  540;  S.  C,  6  Bing.  716,  ''  not 
only  that  the  same  loss  might  have  happened,  but  that  it  most 
have  happened  " — then  they  might  attribute  it  to  such  an  act  of 
God  as  would  excuse,  the  charge  would  have  been  probably  cor- 
rect. If  a  stroke  of  lightning  had  occurred  and  done  the  injmy, 
the  negligence  might  be  considered  as  having  had  no  influence 
in  producing  it.  Judge  Brackenridge  held,  in  the  case  of  Bdl 
Y.  Beed,  4  Binn.  IBO  [5  Am.  Dec.  398],  that  if  goods  were  laden 
on  board  an  nnseaworthy  ship,  even  a  stroke  of  lightning  would 
not  excuse.  This  was  going  further  than  sonnd  principle  wiU 
justify:  Hart  y.  AUen,  2  Watts,  114;  Beed  v.  Dick,  8  Id.  480; 
Story  on  Bailm.,  sec.  413  c;  Angell  on  Carriers,  sees.  203-209. 
But  where  one  of  the  natural  results  of  the  negligence  was  to 
expose  the  goods  to  the  very  peril  that  occurred  and  proved  the 
means  of  a  loss,  it  will  be  very  unsafe  to  speculate  upon  the 
possibility  that  the  same  peril  might  have  produced  the  loss 
without  any  negligence.  In  such  a  case,  the  fact  of  negligence 
justly  precludes  the  carrier  from  setting  up  the  peril  as  an  inev- 
itable accident.  To  allow  him  to  do  this  would  expose  the 
owner  to  the  very  difficulties  the  law,  which  deems  the  carrier  an 
insurer  against  every  cause  of  loss  but  two  of  a  definite  and  spe* 
cific  character,  was  designed  to  guard  against.  Such  a  chaige 
as  the  law  and  facts  of  the  case  would  have  justified  was  not 
asked  for  in  this  case,  but  one  that  was  not  warranted  by  either. 

Another  error  assigned  is,  that  the  judge  was  requested  to 
charge  and  declare  the  law  to  be,  '*  that  the  teas  having  been  put 
on  board  the  barge  Albany  while  she  was,  as  it  is  alleged,  negli- 
gently exposed  to  the  damage  she  received,  if  the  jury  consider 
that  both  parties  were  equally  to  blame  in  the  loss  of  the  teas, 
then  the  plaintiffs  cannot  recover; "  whereupon  he  declared  his 
opinion  to  be  that  the  law  as  to  this  point  was,,  that  where  both 
parties  were  equally  culpable,  neither  party  could  recover  dam- 
ages from  the  other  for  any  injury  sustained,  but  that  he  did  not 
consider  this  principle  of  law  applicable  to  the  case  then  under 
consideration. 

The  teas  in  question  were  received  by  defendants'  agents 
without  objection,  and  were  delivered  in  the  usual  manner  by 
cartmen,  who  were  directed  to  take  them  by  the  agent  of  the 
plaintiifB.  The  moment  they  were  received  they  were  at  the 
risk  of  the  carriers,  who  should  have  declined  taking  thom  if 
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not  able  properly  to  take  oare  of  them.  There  was  no  interfer- 
ence of  the  plaintifFB'  agent  with  the  disposition  of  them  when 
reeeired,  so  that  in  point  of  fact  there  was  no  blame  to  be  im- 
puted to  him,  and  tibe  charge  asked  for  was  wholly  aside  from 
the  case. 

It  was  also  objected  that  the  judge  erred  in  refusing  to  non- 
suit the  plaintifls.  The  action  was  brought  in  the  name  of  John 
IMckson  and  others,  **  lately  trading  under  the  name,  style,  and 
firm  of  Dickson  A  TierB.**  By  the  articles  of  copartnen^p,  it 
appeared  that  the  partnership  expired  on  the  first  day  of  Janu- 
ary, and  inasmuch  as  the  suit  was  commenced  by  a  summons 
returnable  to  February  term  of  the  same  year,  and  of  course 
tested  of  a  term  prior  to  January,  it  was  insisted  ttiat  the  suit 
must  be  presumed  to  have  been  commenced  before  the  partner- 
ship terminated,  and  the  description  **  lately  trading  "  not  being 
true,  the  plaintifb  ought  to  be  called.  This  objection  was  not 
much  insisted  on,  and  is  wholly  untenable.  The  description  of 
the  parties  added  to  their  christian  names  was  entirely  surplus- 
age. Nor  does  it  follow  that  because  the  writ  was  tested  before 
the  termination  of  the  partnership  the  action  was  commenced 
so  soon;  it  might  have  issued  after  the  first  of  January.  And 
besides,  the  description  was  true,  even  if  the  writ  did  issue 
before  the  expiration  of  the  partnership.  That  it  existed  when 
the  cause  of  action  arose  is  undeniable,  and  when  subsequently 
the  action  was  brought  in  the  names  of  all  the  partners,  they 
were  correctly,  but  unnecessarily,  described  as  **  lately  trading," 
etc.,  whether  it  had  expired  or  not.  The  phrase  "  lately  trad- 
ing "  did  not  necessarily  imply  that  they  did  not  continue  to 
trade  in  the  same  way. 

I  am  of  opinion  that  there  was  no  error  in  the  ruHng  of  the 
judge,  and  that  the  judgment  ought  to  be  affirmed. 

Haines,  J.  The  defendants  in  error  brought  their  action 
against  the  plaintiffs  in  error«  and  thereby  sought  to  charge 
them,  as  common  carriers,  with  the  loss  of  a  quantity  of  teas 
delivered  to  them  to  be  transported  from  the  city  of  New  York 
to  Philadelphia. 

"When  the  plaintiffs  below  had  rested  their  cause,  the  defend- 
ants below  moved  the  court  to  nonsuit,  because  it  appeared  in 
evidence  that  the  copartnership  of  the  plaintiffs  was  to  com- 
mence on  the  first  day  of  January,  1841,  and  to  continue  for  the 
space  of  three  years;  that  the  action  was  brought  to  the  Febru^ 
azy  term,  1844;  and  it  was  urged  that  inasmuch  as  the  writ  must 
have  been  tested  in  the  November  term  next  preceding,  and 
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before  the  expization  of  the  partnerahipy  the  action  should  ha^e 
been  in  the  names  of  the  partners,  as  members  of  an  existing 
copartnership,  and  not  as  late  partners.  The  refosal  of  the 
court  to  nonsuit  the  plaintiffs  for  this  reason  is  now  assigned 
for  error. 

It  is  a  sufficient  answer  to  this  objection  that  the  writ  was  not 
produced,  and  it  did  not  appear  how  the  plaintifEs  were  slyled  in 
it,  or  in  what  character  they  sued  it  out.  If  the  writ  was  in  their 
name,  without  any  addition  or  description,  the  declaration  might 
lawfully  designate  them  as  persons  lately  trading,  for  that  writ 
did  not  tend  to  enlarge,  but  to  narrow,  the  demand  which  the 
defendants  were  called  upon  to  answer:  1  Oh.  PL  258.  In  the 
absence  of  proof,  we  cannot  presume  that  tibe  action  was  com« 
menced  improperly. 

The  next  error  assigned  is  the  refusal  of  the  judge  to  charge 
the  jury  upon  a  point  raised  by  the  defendants'  counsel. 

To  determine  ^e  weight  of  this  objection,  it  will  be  necessary 
to  examine  the  testimony,  to  see  whether  the  point  raised  was 
material  and  pertinent  to  the  issue. 

In  November,  1841,  the  defendants  below  were  the  proprietors 
of  several  lines  of  transportation,  whose  business  it  was  to  carry 
goods  and  merchandise  for  freight  and  hire  between  the  cities 
of  New  York  and  Philadelphia,  for  all  persons  who  applied  to 
them  for  that  purpose,  and  who  were  willing  to  pay  the  freight. 
They  were,  therefore,  in  the  full  and  true  sense  of  the  term, 
common  carriers,  and  subject  to  all  the  responsibilities  of  that 
class  of  persons. 

On  the  fifteenth  day  of  November  there  arose  over  the  city  and 
harbor  of  New  York  a  storm  of  wind,  at  first  blowing  moder- 
ately, then  freshly,  and  increasing  in  violence  till  at  noon  of  the 
sixteenth  it  became  a  perfect  hurricane;  and  so  continued  until 
about  sundown,  when  it  subsided.  Oommendng  to  blow  from 
the  north-west,  it  gradually  veered  westward  until  it  blew  directly 
into  the  slips  on  the  west  side  of  the  city.  The  effects  of  this 
gale  were  an  unusually  low  tide,  a  heavy  rolling  sea,  and  great 
peril  to  the  shipping  exposed  to  its  violence.  During  this  time 
tbe  Albany,  a  barge  owned  by  the  defendants,  and  used  by  them 
in  their  business  of  transportation,  was  moored  at  the  bulkhead 
between  piers  No.  2  and  No.  3,  on  the  North  river,  with  her 
broadside  to  the  gale.  She  was  fastened  with  breast  and  spring 
lines  to  the  bulkhead,  and  by  lines  to  pier  No.  2,  and  to  a  Dutch 
ship  lying  at  pier  No.  3;  and  was  protected  by  fore-and-aft  fend- 
ers running  along  her  side,  and  by  perpendicular  fenders  out- 
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■ide  of  Chem.  During  most  of  the  day  of  ihe  aixteenth  she  was 
hauled  off  from  the  wharf  four  or  five  feet,  or  as  the  lines  would 
render,  she  approached  within  a  foot  of  it  and  then  was  haoled  off. 

The  pamps  were  sounded  from  time  to  time  during  the  day, 
and  between  four  and  five  o'clock  in  the  afternoon  the  barge  was 
found  to  be  perfectly  tight.  The  clerk  of  the  company  took  the 
sole  charge  of  her,  and  superseded  the  captain,  who  worked  under 
his  direction;  and  they  continued  to  take  in  the  cargo,  using 
gang-planks  for  safeiy.  The  Tiolenoe  of  the  gale  interrupted,  in 
a  measure,  the  lading  of  the  heavier  articles,  but  the  lighter  part 
of  the  cargo  was  taken  in  without  great  difficulty.  It  appeared 
in  evidence  that  the  baige  would  have  been  less  exposed*  if  she 
had  been  moored  to  the  pier,  or  lain  along-side  of  the  Dutch 
ship,  with  her  stem  or  stem  to  the  wind. 

Some  of  the  witnesses,  the  officers  of  the  boat  chiefly,  testi- 
fied that  she  was  perfectly  safe  from  the  effects  of  the  storm 
while  lying  at  the  bulkhead,  and  that  they  were  not  apprehen- 
BiTe  of  any  danger,  nor  warned  by  any  one  of  danger,  or  advised 
to  move  her;  and  that  she  could  not  have  been  moved  with 
safeiy  after  the  gale  commenced.  Others  testified  that  the  ves- 
sel was  not  in  a  place  of  safeiy,  and  that  any  person  of  ordinary 
skill  and  prudence  would  have  changed  her  position,  and  that 
she  could  have  been  moved  with  safety  to  the  pier  after  the  gale 
commenced  and  the  danger  became  apparent;  and  that  the 
clerk  was  so  advised,  but  that  he  rejected  the  advice,  declaring 
that  he  knew  his  own  business,  and  that  the  witness  might  mind 
his. 

During  this  time,  the  teas  of  the  plaintiff  were  taken  on  board, 
and  towards  evening,  the  loading  being  completed,  the  captain 
laid  on  the  upper-deck  hatch,  secured  the  falls,  and  sent  a  man 
below  to  get  out  the  tow-lines,  to  be  ready  to  go  oat  with  the 
steamer  which  was  expected  to  be  along  a  little  after  six  o'clock. 
The  hand  sent  below  came  on  deck  and  reported  that  he  had 
been  up  to  his  knees  in  water. 

The  barge  was  now  discovered  to  be  settling,  and  every  effort 
made  to  prevent  it  and  to  save  the  cargo;  but  in  about  an  hour 
she  sunk,  and  the  teas  were  almost  wholly  lost. 

The  vessel  was  subsequently  raised,  and,  on  survey,  a  single 
hole  was  discovered  in  her  starboard  or  right  side,  about  mid- 
ships, and  a  little  above  the  bilge,  having  the  appearance  of 
having  been  made  by  a  large  blunt  piece  of  timber.  She  was 
in  every  other  respect  sound  and  strong,  and  when  the  cargo 
was  out,  took  in  no  water  at  all;  and  in  that  condition  was 
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towed  to  New  Bnmswick  for  lepaizs.  On  exfcmiTiatioii  of  the 
doek,  a  piece  of  timber,  the  Imtt  of  which  had  not  been  eat  off^ 
was  found  to  be  projecting  eleven  inches  beyond  the  face  of  the 
bulkhead,  about  sixteen  feet  from  the  top  of  the  dock,  and 
five  feet  bdow  low-water  maik.  This  projecting  timber  cor- 
responded by  actual  measnxement  with  the  hole  in  die  bacge, 
and  is  agreed  on  both  sides  to  have  been  the  proximate  caose 
of  the  injoiy. 

The  question  was,  whether  the  defendants,  under  these  cir- 
eumstances,  are  responsible  to  the  plaintJifB  for  the  loss  of  the 


Common  carriers  are  held  responsible  as  insurers,  and  liable 
for  the  safe  carriage  of  goods  against  all  losses,  except  such  as 
arise  from  the  act  of  Cod  or  the  public  enemy:  Coggzv,  Bernard^ 
1  Smith's  Lead.  Cas.  199,  and  cases  there  referred  to;  Angell 
on  Carriers,  sees.  4&-67;  Story  on  Bailm.,  sees.  490, 511;  2  Kent's 
Com.  597;  Mershon  v.  HobenMok,  21 N.  J.  L.  372;  Smith  on  Con- 
tracts, 862.  The  policy  of  this  rule  has  been  too  long  settled  and 
acted  upon  to  be  questioned  at  this  day.  The  nature  of  the  em- 
ployment, the  great  confidence  which  is  necesqarily  placed  in  the 
carrier,  the  vast  amount  of  property  committed  to  his  care,  the 
ease  with  which  he  might  frame  excuses  for  negligence,  and  the 
impossibility  in  most  cases  in  proving  his  want  of  care  or  of  skill, 
have  rendered  it  necessary  to  establish  such  a  rule.  At  first 
view  it  may  seem  hard,  and  even  oppressive,  yet  the  experience 
of  ages  has  proved  it  to  be  both  salutary  and  just.  The  carrier, 
acting  upon  this  well-known  principle  of  law,  and  taking  com- 
pensation adequate  to  the  risk,  as  well  as  for  the  labor,  has  no 
cause  of  complaint. 

The  defense  in  the  case  was  placed  upon  the  ground  that  the 
loss  was  occasioned  by  the  act  of  Ood,  and  this  necessarily  leadff 
to  an  inquiry  into  the  meaning  of  that  phrase. 

The  term  has  received  a  varieiy  of  definitions,  differing  rather 
m  their  mode  of  expression  than  in  the  substance  of  their  sig^ 
nification.  It  is  said  to  be  that  which  is  occasioned  exclusively 
by  the  violence  of  nature — ^by  that  kind  of  force  of  the  elements 
which  human  ability  could  not  have  foreseen  or  prevented,  such 
as  lightning,  tornado,  sudden  squall  of  wind,  and  the  like. 
Again,  it  is  said  to  be  at  least  an  act  of  nature,  which  implies  an 
entire  exclusion  of  all  human  agency,  whether  of  the  carrier  him- 
self or  of  third  persons.  It  is  called  a  disaster  with  which  the 
agency  of  man  has' nothing  to  do. 

Again,  it  is  defined  to  be  a  natural  necessity,  which  could  not 
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have  been  occasioned  by  the  intenrention  of  man,  bat  pfoceeds 
from  physical  causes  alone. 

U,  therefore,  the  loss  arose  ezdtisiyely  from  the  yiolenoe  of 
natare,  the  defendants  are  not  liable.  But  if  it  were  caused  by 
that  kind  of  force  of  the  elements  which  could  have  been  foreseen 
or  prevented,  or  by  the  force  of  the  elements  combined  with  such 
act  of  man  as  could  have  been  avoided,  the  defendants  are  liable. 

Such  is  the  law  of  the  land  as  applicable  to  this  case,  and  as 
no  exception  was  taken  to  the  charge  delivered  by  the  court,  it 
IB  to  be  presumed  that  it  was  so  declared  to  the  jury. 

The  counsel  of  the  defendants,  at  the  close  of  the  charge, 
asked  the  judge  further  to  charge  and  to  declare  the  law  upon 
the  evidence  given  to  be:  *'  That  although  the  defendants  were 
guilty  of  negligence  in  not  securing  their  vessel  more  safely,  so  as 
to  prevent  her  injury  or  destruction  by  striking  against  the  bulk- 
head, or  being  washed  by  the  sea,  if  that  was  their  only  negli- 
gence, and  the  vessel  or  cargo  received  no  injury  from  either  of 
these  causes,  that  negligence  will  not  render  them  liable  for 
another  injury  to  the  cargo  which  can  be  attributed  to  the  act  of 
God." 

If  by  this  proposition  it  is  meant  that  if  the  loss  were  occa- 
sioned exclusively  by  the  act  of  Gk)d,  and  not  by  any  act  or  neg- 
ligence of  the  defendants,  then  it  is  correct  and  pertinent  to  the 
issue,  and  the  jury  should  have  been  so  charged. 

That,  ^as,  however,  the  very  question  in  the  cause,  and  it  is 
not  to  be  supposed  that  it  was  omitted  in  the  charge,  and  that 
the  jury  was  left  without  instruction  upon  it;  or  that  if  they 
were  improperly  instructed,  exception  would  not  have  been  taken 
to  it  The  state  of  the  case  does  not  contain  the  charge  of  the 
#ourt  nor  show  any  error  in  it,  and  error  is  not  to  be  presumed 
k>  exist.     Qu4)d  non  apparet  rum  est. 

11^  by  the  proposition,  the  defendants  meant  that  they  are 
not  responsible  for  an  injury  which  can  be  attributed  to  the  act 
of  Qtxl,  as  distinguished  from  one  that  must  be  attributed  to 
him,  and  which  no  one  could  dispute,  it  is  wrong,  and  the 
eourt  might  properly  decline  so  to  charge,  or,  with  equal  pro- 
priety, have  chaxged  against  the  defendants  upon  it. 

If  it  were  meant  that  the  court  should  assume  that  the  project- 
ing timber  was  no  part  of  the  bulkhead,  the  proposition  cannot 
be  maintained,  for  that  was  a  question  of  fact,  about  which 
there  could  hardly  be  a  dispute,  or  if  disputed,  to  be  left  to  tibe 
jury  to  determine. 

If  the  defendants  meant  that  tliey  were  not  responsible  for 
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the  injiuy  done  by  the  projecting  timber,  and  wished  the  oonrt 
80  to  insiraot  the  jniy,  they  were  mistaken;  for  if  the  timber 
were  a  part  of  the  bolkhead,  the  defendants  are  responsible 
for  the  inJQiy  caused  by  it,  although  it  had  never  been  seen  by 
them,  or  its  existence  known  to  them.  It  was  their  dock,  by 
whatsoever  tenure  they  held  it,  used  by  them  in  their  business, 
and  as  such  a  part  of  their  machinery,  necessary  to  the  ssfe 
loading  of  the  goods.  For  its  defects  they  are  answerable,  al- 
though those  defects  were  latent.  The  carrier  by  water  is  bound 
as  well  .to  provide  safe  wharfage  as  he  is  to  furnish  seaworthy 
vessels  and  skillful  hands:  Camden  eic,  B.  B.  Co,  v.  Burke,  13 
Wend.  611  [28  Am.  Dec.  488];  Story  on  Bailm.,  sec.  571  a;  De 
Moil  V.  Laraway,  14  Wend.  225  [28  Am.  Dec.  523];  Siordei  v. 
ffaUy  4  Bing.  607.  It  is  his  misfortune  not  to  have  known  of  a 
defect,  but  that  affords  him  no  excuse.  The  owner  of  the  goods 
is  not  to  be  subjected  to  such  risks.  He  is  not  bound  to  survey 
the  wharf  nor  to  examine  the  vessel;  that  duty  is  devolved  en- 
tirely upon  the  carrier. 

If  the  injury  arose  from  the  gale  or  the  sea  as  the  remote,  and 
the  timber  as  the  proximate,  cause,  it  does  not  come  within  the 
definition,  for  it  was  not  caused  exclusively  by  the  violence  of  na- 
ture; it  was  not  a  natural  necessiiy  produced  by  physical  causes 
alone,  and  with  which  human  agency  had  nothing  to  do.  It 
may  be  true,  as  the  witnesses  testify,  that  but  for  the  storm  the 
barge  would  have  been  safe;  and  equally  true,  that  if  the  timber 
had  not  been  left  projecting  no  loss  would  have  occurred.  The 
jury,  therefore,  might  lawfully  infer  that  the  loss  arose  from  the 
combination  of  the  violence  of  nature  and  the  negligence  of 
man:  Forward  v.  Fintard,  1  T.  B.  27;  McArihur  v.  Sears,  21 
Wend.  190;  Siordet  v.  HaU,  4  Bing.  607;  Trent  Navigation 
Go.  V.  Wood,  3  Esp.  127;  Hyde  v.  Navigation  Co.,  5  T.  B.  389- 
400;  BUey  v.  Home,  5  Bing.  217. 

The  other  evidence  of  the  management  of  the  bai^e  was  suffi- 
cient also  to  justify  the  verdict,  upon  the  ground  of  n^ligence. 

The  proposition  of  the  defendants  is  somewhat  obscured,  if  not 
ambiguous,  and  a  court  is  not  bound  to  arrest  the  progress  of  a 
cause  to  analyze  the  terms  of  an  ambiguous,  or  to  speculate 
upon  the  results  of  a  hypothetical,  question.  The  party  has  a 
right  to  the  charge  of  the  court  upon  eveiy  point  pertinent  to 
the  issue,  but  it  should  be  presented  in  plain  and  explicit  terms, 
and  upon  the  case  as  made.  It  is  not  the  duty  of  the  court  to 
charge  upon  a  mere  hypothesis,  nor  would  it  be  proper  to  divert 
the  attention  of  the  ^uxy  from  the  fiicts  proved.    There  was  no 


March,  185a]  Tbamspobtation  Go.  v.  TiBRa  411 

dispute  about  the  loss  of  the  teas,  and  the  defendants  sought  to 
excuse  themselyes  by  showing  that  it  was  occasioned  by  the  act 
of  God,  but  so  far  failed  to  prove  it  to  have  been  done  by  the 
exdufiiye  violence  of  nature  as  to  authorize  the  verdict  rendered; 
and  it  is  no  ground  of  error  that  the  court  refused  to  charge 
as  requested  by  the  defendants'  counsel. 

The  defendajits,  by  their  counsel,  requested  the  court  further 
to  charge:  "  That  the  teas  having  been  put  on  board  of  the  baxge 
Albany  while  she  was,  as  is  alleged,  negligently  exx>osed  to  the 
damage  she  received,  if  the  jury  considered  that  both  pairties 
were  equally  to  blame  in  the  loss  of  the  teas,  then  the  plaintiffii 
cannot  recover."  The  judge  thereupon  declared  that  the  law 
upon  this  point  was,  that  where  both  parties  are  equally  culpa- 
ble neither  party  could  recover  damages  from  the  other  for  the 
injury  sustained;  but  that  he  did  not  consider  the  principle  of 
law  applicable  to  the  case  under  consideration.  This  opinion 
of  the  court  is  also  assigned  for  error. 

That  part  of  the  opinion  which  declares  that  no  recovery  can 
be  had  where  both  parties  are  equally  culpable  is  unquestion- 
ably correct.  That  part  which  declares  the  principle  of  it  not 
applicable  to  the  case  is  certainly  not  wrong.  It  is  in  evidence 
that  the  defendants  received  the  teas  without  any  objection,  and 
the  moment  they  took  them  into  their  custody  they  became  re- 
sponsible for  their  safety:  Angell  on  Carriers,  sees.  129, 180. 

It  was  the  duiy  of  the  defendants'  officers,  and  not  of  the 
plaintiffs'  agent  or  cartmen,  to  determine  whether  it  was  safe  to 
receive  them. 

Their  skill  and  judgment  were  to  be  exercised  as  to  the  pro- 
priety of  taking  in  the  cargo;  if  they  misjudged,  their  princi- 
pals are  liable. 

There  is  therefore  no  error  in  this. 

Let  the  judgment  be  affirmed,  with  costs,  and  the  record  be 
remitted  to  the  supreme  court,  to  be  proceeded  upon  according 
to  law. 

Judgment  affirmed. 

Htpothxtioal  Instbuotiohs,  howkvsb  GosaicT,  should  kot  bs  QiVKir s 
Duggim  t.  WaUon,  00  Am.  Deo.  500;  Joknton  t.  JtMnimg^^  Id.  828;  Mat- 
tkail  T.  ffanqf,  69  Id.  92;  Lwnd  ▼.  Tjfngtbortmghf  Id.  169;  Benham  t.  Bowe, 
60  Id.  342;  C<noka  t.  Bacon^  Id.  371,  and  cases  cited  in  the  notes  thereto; 
Ibrish  V.  Beigle,  02  Id.  006,  note  088. 

Ck>inf0K  Carrixbs  Liabu  xxobpt  loa  Act  or  Ck>D  ob  Pubuo  Bkbmt: 
Ncrway  Plahu  Oo.  v.  Bo$Um  S  Maime  B.  B.^  01  Am.  Deo.  428,  and  omss 
dted  in  note  482. 
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"Act  or  Ood"  BiriNED:  See  note  to  PatUm  r,  Magraih,  31  Am.  Dee.  565; 
note  to  Van  Hemr,  Taylor,  41  Id.  281-290,  defining  "daagen  of  the  ■eat'* 
and  see  also,  on  this  point,  CoBier  v.  VaienUnet  49  Id.  81;  Friend  v.  Woods,  62 
Id.  119,  and  oases  cited  in  the  note;  lUh  v.  Chapman,  46  Id.  393;  Reaves  t. 
Watemum,  42  Id.  364;  WhUeeidea  t.  Thurlkia,  51  Id.  128;  Bemd  v.  Bt^nea^ 
83  Id.  54. 

Cabxisb'8  Dbfault  Gokoubbinci  with  Aor  of  Goa— Thoogh  in  defsoltt 
it  was  held  that  the  carrier  was  not  liable  where  he  oonld  show  that  the  loss 
woold  haTe  happened  without  such  default:  Cottier  v.  VeUenUne^  49  Am.  Dec 
81;  carrier's  liability  for  remote  consequences  of  his  negligenoe,  see 
T.  Daieie,  57  Id.  696,  and  note  701.  *< Dangers  of  the  river"  include  1 
by  oioUision,  when  there  was  no  fault  or  eareLessnsss  on  the  part  of  the 
eairier,  and  it  was  out  of  his  power  to  have  prevented  it:  Van  Hem  v.  Ta^^ 
lor,  41  Id.  279;  WhUeeidn  v.  ThurlkOl,  51  Id.  128. 

Gabbisbs  must  Pboyidb  Siawobtht  Vessels,  and  their  equipments 
generally  must  be  the  best  known  and  used:  Camercn  ▼•  Rich,  53  Am.  Dec. 
670;  RaMoM  v.  Neal,  50  Id.  579;  BeU  v.  Reed,  5  Id.  398;  Fariah  v.  Reiffie^ 
62  Id.  666,  and  oases  cited  in  the  note  689. 

OoNTBiBUTOBT  Nequoemoe,  Gkne&al  Rulbs  OF:  See  note  to  Freer  v. 
Cameron,  65  Am.  Deo.  666-678;  negligence  of  plaintiff  does  not  defeat  his 
action  where  his  negligence  was  remote  and  that  of  the  defendant  proximate: 
Trow  v.  VemunU  Central  R,  R,  Co,,  58  Id.  191;  WrigU  v.  Brown,  Id.  622; 
but  where  the  negligence  is  mutual,  no  recovery  can  be  had:  Id. ;  Tonavoanda 
R,  R,  Co,  V.  Manger,  49  Id.  239;  BeaUy  v.  GUtnore,  55  Id.  514;  WiUiame  v. 
Jiiehigan  etc  R,  R,  Co,,  Id.  59;  Robinson  v.  Cone,  54  Id.  67,  and  cases  dted; 
Uurch  v.  Concord  R,  R.  Corp,,  61  Id.  631;  Datnont  v.  2^ew  Orleans  etc  R, 
R,  Co,,  Id.  214. 

Mebe  Dbso&iptio  Persons  is  Susplusaob:  Kinder  v.  McOants,  53  Am. 
Dec  711;  Tate  v.  Shack^ord's  AdnCr,  60  Id.  488;  see  Adams  v.  King,  61 
Id.  64. 


Gapen  t;.  Pacifio  Mutual  Ikbubanob  Co. 

[1  DUTOHSB,  87.] 

Revocation  of  Aosnts*  Authobity  Takes  Effect  as  to  Thdud  Pebsohs 
from  the  time  when  it  is  made  known  to  them. 

OOSPOBATION  THAT  TrAHSAOTS  BUSINESS  IN  ANOTHER  StATBj  AND  AfPOINTI 

AosNT  TO  Bbokive  Seryicb  of  Pbogess  there,  pursuant  to  a  statute 
of  that  state  requiring  this,  is  bound  by  service  of  process  on  that  agent 
at  any  time  before  the  party  causing  service  has  notice  of  the  revocation 
of  the  agency. 

Debt  upon  a  judgment  recovered  in  the  supreme  court  of 
liaesaohusetts  by  the  plaintifF  against  the  defendant,  a  corpora- 
tion of  this  state.  The  case  was  submitted  upon  a  special  case 
agreed  upon  by  counsel.  The  opinion  states  the  facts  agreed 
upon. 

Ryerwn^  for  the  plaintiff. 

W.  L,  Dayton^  for  the  defendants. 
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B7  Oonrt,  Gbeen,  0.  J.  To  a  declaiatioti  upon  a  judgment 
recovered  in  the  supreme  court  of  MasBachusetts,  the  defendants 
plead,  in  the  usual  form,  that  the  court  nerer  obtained  juiisdio- 
tion  of  the  defendants^  or  of  the  subject-matter  in  controyersj 
in  the  suit.  The  plaintiff  replies  that  the  defendants  had  due 
and  legal  notice  of  the  suit  by  service  of  process  on  E.  Russell 
Hinckley,  their  attorney  in  that  behalf.  It  appears,  by  the 
special  case,  that,  by  a  letter  of  attorney,  duly  executed  under 
the  seal  of  the  corporation,  dated  on  the  eleventh  of  December, 

1851,  Hinckley  was  appointed  the  attorney  of  the  defendants, 
**  -with  power  and  authority  to  accept  service  of  all  lawful  pro- 
cess against  them  issued  and  served  within  the  commonwealth 
of  Massachusetts,  and  to  cause  an  appearance  to  be  entered  in 
any  action,  in  like  manner  as  if  said  corporation  had  existed  and 
been  duly  served  with  process  within  said  state."  This  power 
of  attorney  was  executed  and  recorded  in  the  office  of  the  secre- 
tary of  state  of  Massachusetts,  pursuant  to  a  law  of  that  com- 
monwealth. The  process  in  the  action  upon  which  the  judg- 
meut  was  recovered  was,  on  the  second  of  April,  1852,  duly 
served  upon  Hinckley,  who,  at  the  time  of  service,  declared  to 
the  officer  serving  the  process  that  he  was  such  agent.  Hinckley 
had  previously  tendered  his  resignation  as  such  agent,  to  take 
effect  on  or  before  the  first  day  of  April.  The  defendants  had 
accepted  the  resignation  to  take  effect  on  the  first  day  of  April, 

1852,  and  had  written  to  Hinckley  informing  him  thereof,  but 
the  plaintiff  had  no  notice  or  knowledge  of  such  resignation. 

It  does  not  clearly  appear  by  the  case  that  Hinckley  had  re- 
ceived notice  of  the  acceptance  of  his  resignation  prior  to  the 
second  of  April;  but  it  may  be  fairly  assumed  that^  as  between 
the  principal  and  agent,  the  agency  was  determined.  The  im- 
portant inquiry  is,  How  were  the  rights  of  third  parties,  having 
no  notice  of  such  determination  of  agency,  affected  thereby? 
The  resignation  of  the  agency  took  effect  upon  the  first  of  April, 
the  process  was  served  upon  the  second,  the  agent  then  avowing 
his  agency;  no  notice  of  the  determination  of  the  agency  had 
been  given,  none  was  received  by  the  plaintiff. 

The  rule  respecting  private  agencies  is  well  settled.  In  Bar-' 
ri»m'8  Case,  12  Mod.  346,  Holt,  C.  J.,  states  the  rule  to  be,  that 
"  if  a  servant  had  power  to  draw  bills  of  exchange  in  his  mas- 
ter's name,  and  afterwards  is  turned  out  of  service,  if  he  draw  a 
bill  in  so  little  time  after  that  the  world  cannot  take  notice  of 
his  being  out  of  service,  or  if  he  were  a  long  time  out  of  his 
service,  but  that  was  kept  so  secret  that  the  world  cannot  take 
notice  of  it,  the  bill  in  those  cases  shall  bind  the  master." 
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The  rale  is  thus  stated  bj  Jnsiice  Story:  "As  to  the  agent 
himself,  the  revocation  takes  effect  from  the  time  when  the 
rerocation  is  made  known  to  him;  and  as  to  third  persons,  when 
it  is  made  known  to  them,  and  not  before.  Until,  therefore, 
the  revocation  is  so  made  known  it  is  inoperative.  If  known  to 
the  agent,  as  against  his  principal,  his  rights  are  gone;  bat  as 
to  third  persons,  who  are  ignorant  of  the  revocation,  his  acta 
bind  both  himself  and  his  principal.  This  is  bat  another  appli- 
cation of  the  known  maxim  of  law  and  eqoily,  that  where  one 
of  two  innocent  persons  most  suffer,  he  shall  suffer  who  by  his 
confidence,  or  silence,  or  conduct  has  misled  the  other: "  Stoiy 
on  Agency,  sec.  470. 

Chanc^or  Kent  states  the  rale  with  equal  deamess  and  pre- 
cision: ''Even  if  the  notice  [of  revocation]  had  reached  the 
agent,  and  he  concealed  the  knowledge  of  the  revocation  from 
the  public,  and  the  drcamstanoes  attending  the  revocation  were 
such  that  the  public  had  no  just  groond  to  presume  a  revocation, 
his  acts  done  under  his  former  power  would  still  be  binding 
upon  his  principal:"  2  Kent's  Com.  644. 

The  rule,  as  applied  to  agencies  in  general,  is  not  questioned. 
But  it  is  insisted  that  this  is  not  an  ordinary  agency,  and  not 
within  the  principle  applicable  to  ordinary  agencies;  that  the 
office  of  the  agent  extends  only  to  the  remedy  of  third  parties, 
and  not  to  the  creation  of  rights.  It  is  certainly  an  agency  of  a 
very  peculiar  character;  but  it  is  an  agency  nevertheless,  and  if  it 
constitutes  an  exception  to  the  general  rule  applicable  to  agen- 
cies, it  devolves  upon  the  defendants  to  show  the  ground  of  the 
exception.  The  rule  is  laid  down  broadly  as  applicable  to  all 
agencies;  and  if  it  be  true,  as  suggested  by  Justice  Stoiy,  that 
the  rule  is  but  another  application  of  the  known  maxim,  that 
where  one  of  two  innocent  persons  must  suffer  he  shall  suffer 
who  by  his  confidence  has  misled  the  other,  this  case  would 
seem  to  fall  strictly  within  the  reason  of  the  principle. 

The  power  of  an  agent  or  attorney  who  appeared  to  a  suit  to 
affect  the  rights  of  his  principal  has  been  held  with  peculiar 
stringency.  It  was  at  one  period  maintained  that  the  power  of 
an  attorney  who  had  appeared  to  an  action,  and  through  whose 
agency  judgment  had  been  recovered,  could  not  be  denied  bj 
the  principal  so  as  to  unsetUe  the  judgment. 

It  would  not  be  difficult  to  suggest  considerations  why  the 
determination  of  an  agency  of  this  peculiar  character,  without 
the  knowledge  of  the  public,  should  not  be  suffered  to  prejudice 
the  rights  of  suitors,  independent  of  any  statutory  regulation. 
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Begarding  Hinckley  as  ihe  mere  prirate  agent  of  ihe  def  endanta, 
speciaUy  anthozized  bj  them  to  accept  the  aemoe  of  prooeaa,  the 
defendants,  inrespectiTe  of  the  special  proTisions  of  the  law  of 
Massachusetts,  were  properly  in  court  and  within  its  jurisdiction. 

Inasmuch  as  it  appears  by  the  case  that  during  the  years  1861 
and  1862  the  defendants  had  an  office,  and  transacted  business 
as  an  insurance  company,  within  the  state  of  Massachusetts, 
as  so  transacting  business  at  the  time  of  the  passage  of  the 
law  of  1861,  and  at  the  time  of  the  service  of  the  process,  they 
clearly  had  an  existence  in  that  state,  and  were  subject  to  the 
operation  of  its  laws. 

It  is  objected  that  the  company  were  not  within  the  operation 
of  the  act  of  1861,  under  the  provision  of  the  elerenth  section, 
which  enacts  that  it  shall  not  apply  to  companies  incorporated 
by  any  state,  in  which  corporations  of  like  character  incorporated 
by  the  commonwealth  of  Massachusetts  are  not  taxed.  Admit- 
ting the  fact  to  be  as  alleged,  it  is  not  perceiyed  that  it  can  aid 
the  defendants'  case.  They  were  carrying  on  business  in  Mas- 
sachusetts; they  were  subject  to  its  laws;  they  recognized  the 
a  ithorily  of  the  act  of  1861,  requiring  foreign  corporations  to 
appoint  an  agent  to  receive  the  service  of  process;  they  acted  in 
compliance  with  its  requisitions;  they  duly  appointed  an  agent 
under  seal  for  the  purpose  of  receiving  service  of  process;  the 
process  was  duly  served  upon  such  agent,  the  public  having  no 
notice  of  his  resignation,  and  the  agent  himself,  at  the  time  of 
the  service,  avovdng  his  authority.  The  supreme  court  of  Massa- 
chusetts, by  whom  the  judgment  was  rendered,  had  jurisdiction 
oyer  the  persons  of  the  defendants;  and,  pursuant  to  the  terms  of 
the  special  case,  judgment  must  be  rendered  for  the  plaintiff. 


RxvocATioii  OF  PowBB  OF  Attornby:  See  note  to  BrookMrt  v.  BroohMrt^ 
47  Am.  Deo.  34S-d48;  revocation  by  death  of  principal:  See  Doe  v.  SmUht  09 
Id.  581 ;  Dkk  ▼.  Page,  B7  Id.  267»  and  lee  CaaMaif  v.  MeKeimie,  89  Id.  76» 
and  note  81-91. 

NonoE  TO  OvFioMB  OR  AoaBTT  OF  Ck>RFoaATioH:  See  note  to  Bank  qfrUt^* 
hayh  y.  WhUehead^  86  Am.  Deo.  188-200. 


TmsMAN  t;.  Beltidebe  Delawabb  Bailboad  Go. 

[1  DUTClUBt  SUf] 

BsvBBSioinEa  mat  Maihtaui  AonoM  voa  Injubt  to  BxvxBnov,  notwitli* 
stuidiBg  the  aofc  oomplained  of  ia'aleo  an  injnxy  to  the  tenant*  for  whiob 
1m  may  me. 

TnAST  AND  BiTiBaoNKB  MAT  Baob  MAOiTAnr  AonoN  FOR  Sams  Aot^ 
and  the  defendant  ia  not  thereby  eompelled  to  respond  in  damagee  tvioe 
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for  tho  ■ame  inj^oiy,  but  liiiiply  to  oompeiwato  eftoh  of  the  ptrtMt  for  th« 
injuries  they  respeotively  sostun  from  the  oonaequenoes  of  his  tortioot 
act. 

It  is  No  Avbwxr  to  Actioh  bt  Rkvxbsionxr  that  Oaubb  of  Ik juxt  mat 
PossEBLT  BB  BjDiOTKD  or  the  naiasnoe  abftled  before  the  detenntiietioB 
of  the  tenancy  for  yean. 

RBVSB8I0NX&  MAT  ICaimtaik  Aotion  vor  Herb  Maditbiiaiiob  or  SbbO' 
tion  Pbbjodicial  to  his  Bights,  though  no  actoal  damage  haa  been 
sostained  by  loes  of  tenants  or  diminixtion  of  renta 

Dbolasation  nr  AonoN  fob  Injury  to  Betbrsion  must  Staxb  Ibjubt 
OF  SucfH  Pbrmanbnt  Naturb  as  to  be  neoessariiy  injarioos  to  the  rsTor* 
sion,  or  must  explicitly  allege  that  it  was  injntions  to  the  rerersion. 

Declaration  in  Action  for  Injury  to  Bbybbsioh  xb  Dbfbutivb,  though 
it  set  oat  an  act  that  may  have  been  such  as  natorally  to  projndioe  the 
reversion,  if  the  act  is  so  stated  as  to  limit  its  operation  exelnsiyely  to 
the  tenants,  as  where  the  act  is  alleged  to  have  occasioned  injury  to 
the  plaintiff's  tenanto,  without  an  averment  of  injury  to  the  reversion. 

Each  Count  should  Contain  Distinct  and  Complbtb  Causb  of  Actiob, 
and  objection  to  one  count  is  not  obviated  by  an  averment  in  aooihsr 
count. 

Ayermbnt  that  Act  is  Prejudicial  to  Tenant's  Ibtbbbsx^  or  Ooun 
for  Injxtry  to  Bbvebsion,  does  not  render  count  lU^gaL 

Ayermbnt  that  Bbyersion  is  Injured  is  Essential  Part  of  Oovnrr  for 
injury  to  reversion,  and  must  be  sustained  by  proof. 

Demurrer  being  to  Whole  Declaration,  and  One  Count  bedtg  Sub- 
ficient,  Judgment  will  bb  for  Plaintiff. 

Bbyersionbr  has  Bight  of  Action  whrbe  Brbction  Complaihkd  of  is 
Immediate  Causb  of  Injury  to  the  possession,  and  withont  fnithw 
interference  by  the  act  of  man  would  ordinarily  continue  to  be  so  injnri- 
OU8  on  the  determination  of  the  tenancy,  on  the  ground  that  the  en- 
croachment on  the  inheritance  may  by  lapse  of  time  ripen  into  a  right, 
where  the  reyersioner  has  notice  or  knowledge  of  it. 

Tbespass  on  the  case.  The  dedaiation  contained  two  connta. 
There  was  a  general  demurrer  to  the  declaration.  The  opinion 
states  the  case. 

J.  P,  StockUm  and  Fieid,  for  the  defendant. 
Bandolph,  for  the  plaintiff. 

By  Court,  Qbkbn,  0.  J.  This  action  is  brought  to  recoTer 
damages  for  an  injury  to  the  plaintiff's  reyersionaiy  interest  in 
certain  real  estate.  The  properiy  injured  consists  of  a  saw-mill» 
eddy,  and  creek's  mouth,  upon  the  river  Delaware,  of  whi^  the 
plaintiff  alleges  that  he  was  seised  as  reversioner,  the  property 
being  in  possession  of  certain  tenants  for  years.  The  injury 
complained  of  is  the  construction  by  the  defendants  of  Uieir 
railroad,  consisting  of  an  embankment  of  lumber,  stones,  and 
earth,  of  great  height  and  width,  in  the  eddy  and  creek's 
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month,  80  that  lafts  cannot  be  landed,  and  lumber  stored  an4 
aeoured  for  the  nae  of  the  said  mill,  in  as  aecnre  and  safe  a 
manner  as  the  tenants  had  been  accostomed  and  had  a  right 
to  do. 

That  the  aet  complained  of  is  of  a  character  jaatorallj,  if  not 
necessarily,  injonons  to  the  reversion,  cannot  be  doubted.  The 
Tslne  of  a  saw-mill  upon  a  riyer  depends  yery  nmch  upon  its 
conyenience  for  hmdingand  storing  logs  and  rafting  the  lumber 
when  sawed.  A  d^riyation,  total  or  partial,  of  these  advan- 
tages must  affect  in  a  greater  or  less  degree  the  yalne  of  the 
property.  And  the  injury  to  flie  reversion  consists  mainly  in  the 
fact  that  the  occupant  of  the  property  cannot  land  his  rafts,  or 
store  his  logs,  or  raft  his  lumber  with  as  much  conyenience  as 
formerly. 

It  is  no  objection  to  the  action  by  the  reyersioner  that  the 
act  complained  of  is  also  an  injury  to  the  tenant.  Host  torts 
which  are  injurious  to  the  reyersion  are  prejudicial  also  to  the 
tenant  in  possession;  and  in  many  cases  they  are  an  injury  to 
the  reversion,  for  the  yery  reason  that  they  do  render  the  prem- 
ises less  conyenient  or  beneficial  to  the  occupant.  Nor  is  it  any 
answer  to  the  complaint  that  the  injury  complained  of  is  one  for 
which  the  tenant  may  sue.  The  tenant  and  reversioner  may  each 
maintain  his  action  for  the  self-same  act,  and  each  may  recoyer 
for  the  injury  they  respectiyely  sustain  by  reason  thereof.  The 
defendant  is  not  thereby  compelled  to  respond  in  damages  twice 
for  the  same  injury,  but  simply  to  compensate  each  of  the  parties 
injured  for  the  consequences  of  his  tortious  act:  Bedingfidd  v. 
Onslow^  8  Ley.  209;  Sedgw.  Damages,  142;  Com.  Dig.,  tit.  Ac- 
tion on  the  Case  for  Nuisance,  B;  1  Ch.  PL  72. 

Nor  is  it  an  answer  to  the  action  by  the  reyersioner  that  the 
cause  of  the  injury  may  by  possibility  be  remoyed,  or  the  nui- 
sance abated,  before  the  determination  of  the  tenacy  for  years. 
This  is  true  of  all  nuisances,  and  of  many  immediate  injuries  to 
the  freehold  itself.  An  action  will  lie  by  the  reyersioner  for 
erecting  a  waU  whereby  the  plaintiff's  lights  are  obstructed: 
Je99er  y.  Qiffcrd^  4  Burr.  2141;  ThovnXinsim  v.  Broum,  Say.  215; 
for  obstructing  the  flue  of  a  chimney,  thereby  rendering  the 
room  unfit  for  habitation:  2  Ch.  PL  778;  for  diyerting  a 
stream  of  water,  whereby  the  soil  was  impoverished:  Id.  7d4; 
for  throwing  back  water  upon  the  land,  so  that  it  was  ren- 
dered boggy  and  miry:  Potia  v.  Clarhe,  20  N.  J.  L.  536;  for 
obstructing  a  way,  whereby  the  enjoyment  of  the  premises  is 
Tendered  inconvenient :  2  Ch.  PL  810.    In  all  these  cases,  it  is  ap- 
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parent  that  by  possibility  the  cause  of  the  injuiy  maj  be  lemoTed 
before  the  estate  of  the  tenant  for  years  detennines;  yet  whils 
the  nuisanoe  or  cause  of  complaint  is  continued,  the  premises 
are  diminished  in  value,  and  the  present  Tslue  of  the  reyersioA 
is  consequently  diminished.  The  estate  of  the  reversioner  would 
sell  for  less.  The  law,  therefore,  regards  him  as  sustaining  as 
injury.  And  if  the  inheritance  be  in  fact  diminished  in  value, 
the  reversioner  may  maintain  an  action  for  the  injury,  thougk 
there  may  have  been  no  diminution  in  the  amount  of  the  rent, 
and  no  loss  by  a  sale  of  the  premises  at  a  depreciated  price. 

In  ShadweU  v.  Butchinson,  8  Car.  &  P.  615,  the  action  wu 
brought  by  the  reversioner  for  obstructing  an  ancient  light  hj 
erecting  a  roof  over  an  uncovered  space  above  the  window,  by 
means  whereof  the  room  was  darkened  and  rendered  close, 
uncomfortable,  unwholesome,  and  unfit  for  habitation.  It  was 
proved  that  the  obstruction  might  be  easily  removed  in  the 
course  of  two  or  three  days.  Lord  Tenterden  said:  "  I  have  do 
doubt  that  this  is  a  case  in  which  the  reversioner  may  maintaia 
an  action,  because  it  is  an  injury  to  the  right  that  he  complains 
of;  and  the  effect  of  letting  the  obstruction  stand  might  be, 
that,  from  the  death  of  witnesses,  evidence  of  its  erection  might 
be  lost,  and  so  the  injury  would  become  permanent."  The 
plaintiff  recovered  nominal  damages,  one  shilling. 

A  second  action  was  subsequentiy  brought  for  obstructing  the 
same  light,  by  a  continuance  of  the  same  nuisance.  The  de- 
fendant pleaded  a  former  recovery  for  the  *'  same  identical 
grievances."  It  was  admitted  that  tiie  obstruction  was  the  same 
as  at  the  ti'me  of  the  former  action.  But  Lord  Tenterden  held 
that  the  complaint,  being  for  a  later  and  different  period,  the 
grievances  were  not  the  same,  and  the  plaintiff  had  a  verdict  for 
one  hundred  pounds  damages.  A  new  trial  was  subsequently 
moved  for,  on  the  ground  that  there  was  no  real  substantial  dam- 
age to  the  reversion,  but  only  an  ideal  damage,  for  which  the 
plaintiff  had  previously  recovered,  and  that  the  continuation  of 
the  obstruction  caused  no  new  damage  to  the  reversion,  although 
it  did  to  the  possession.  But  the  court  refused  the  rule:  Shad- 
weU V.  fftUchinson,  4t  Car.  &  P.  888.  This  case  sustains  the  po- 
sition that  the  action  may  be  brought  by  the  reversioner,  whers 
no  actual  damage  has  been  sustained  by  loss  of  tenants  or  dim- 
inution of  rents,  but  for  the  mere  maintenance  of  an  erectioa 
prejudicial  to  the  right  of  the  reversioner;  and  that  in  such 
action  more  than  nominal  damages  may  be  recovered. 

In  Boater  v.  Thyhr,  4  Bam.  &  Adol.  72,  the  court  of  king's 
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bench  held  that  no  action  would  lie  by  a  reversioner  for  a  mere 
entry  upon  land,  though  under  a  claim  of  right,  on  the  double 
ground  that  the  injury  is  not  so  permanent  as  to  injure  the  in- 
heritance, and  that  the  wrong-doer  could  acquire  no  right,  as 
against  the  landlord,  while  the  premises  remained  in  the  posses- 
sion of  the  tenant.  And  in  Dobson  t.  Blackmore,  9  Q.  B.  991, 
the  same  court  held  that  an  action  would  not  lie  by  a  reyersioner 
for  obstructing  a  public  navigable  river  by  means  of  a  floating 
dock,  and  thereby  incommoding  the  tenant  in  possession.  But 
Denman,  C.  J.,  in  delivering  the  opinion  of  the  court,  concedes 
that  an  action  might  lie  for  an  obstruction  of  a  permanent  na- 
ture in  the  highway,  by  which  the  value  of  the  premises  would 
be  lowered. 

In  BcJcer  v.  SanderBon,  3  Pick.  848,  the  supreme  court  of 
Massachusetts  held  that  an  action  would  not  lie  by  the  owner  of 
a  mill  occupied  l^  a  tenant,  for  an  injury  resulting  from  the 
wrongful  erection  of  a  dam  by  the  defendant,  and  throwing  the 
water  back  upon  the  wheels  of  the  plaintiff's  mill,  unless  plaint- 
iff averred  a  loss  of  rent  by  reason  of  such  injury.  This  case  is 
clearly  inconsistent  with  the  case  of  Shadwell  v.  HiUchiyuson, 
3  Car.  &  P.  616,  and,  as  I  conceive,  with  sound  principle. 

If  a  permanent  dam,  under  a  claim  of  right,  be  constructed 
across  a  stream,  whereby  the  water  is  unlawfully  penned  back 
upon  the  wheels  of  a  mill  of  an  adjoining  proprietor,  not  only 
the  present  power  but  the  value  of  the  mill  is  injured.  It 
will  sell  for  less.  It  wiU  rent  for  less.  The  owner  is  damnified 
in  the  value  of  his  estate.  The  sale  of  the  premises  at  a  dimin- 
ished price,  or  a  lease  at  a  lower  rent,  may  be  satisfactory  evi- 
dence of  the  prejudice  to  the  inheritance,  and  may  afford  a  safe 
measure  of  damages.  But  neither  a  sale  nor  a  renewed  lease  is 
necessary  to  consummate  the  wrong,  or  to  entitle  the  party  in- 
jured to  his  remedy.  But  the  settlement  of  this  point  is  not 
essential  to  the  decision  of  the  present  inquiry.  Here,  not  a 
mere  nuisance  which  may  be  abated,  but  a  direct  permanent  in- 
jury to  the  freehold  itself,  forms  the  subject  of  complaint.  For 
this,  all  the  authorities  agree  that  the  action  by  the  reversioner 
may  be  maintained.  It  remains  to  inquire  whether  the  cause  of 
action  is  properly  stated. 

The  first  count  of  the  declaration  is  defective,  because  it  avers 
that  the  act  of  the  defendants  occasioned  an  injury  to  the  ten- 
ants of  the  plaintiff,  without  averring  that  the  reversionary  in« 
terest  of  the  plaintiff  was  injured  or  lessened  thereby.  Although 
the  act  in  itself  may  have  been  such  as  naturally  to  prejudice 
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the  revezmoziy  it  is  so  stated  in  pleading  as  to  limit  the  opezar 
tton  ezolosiTely  to  the  tenants.  The  weUniettled  role  is,  that  if 
^e  plaintiff  declare  for  an  injury  done  to  the  reversion  he  must 
cither  state  an  injury  of  snoh  a  permanent  nature  as  to  be  neoes- 
'ssrily  injurious  to  the  reversion,  or  must  ezplioitly  allege  that 
it  <was  done  to  the  injury  of  the  reversion:  Jackson  v.  Pesioed,  1 
Man.  A;  Bel.  234;  PaUs  v.  Clarke,  20  N.  J.  L.  541.  The  objection 
is  not  obviated  by  the  averment  at  the  close  of  the  second  count. 
Each  count  should  contain  a  distinct  and  complete  cause  of 
ttction. 

Hie  second  count,  though  unskillfally  drawn,  contains  a  legal 
cause  of  action.  The  pleader  has  xmdoubtedly  restricted  his 
claim  for  damages  within  very  narrow  limits.  He  avers  that 
by  reason  of  the  premises  the  said  tenants  of  the  plaintiff  could 
not  lemd  rafts,  or  store  and  secure  logs  in  the  eddy  and  mouth  of 
ike  creek,  as  they  of  right  ought  to  do,  whereby  the  plaintiff's 
reversionary  interest  in  the  premises  has  been  greatly  lessened 
and  injured.  He  has  limited  his  complaint  to  this  ground  alone, 
although  in  the  previous  part  of  the  count  the  plaintiff  had 
averred  a  right  of  landing  and  storing  lumber  to  exist  in  him- 
self. He  does  not  aver  that  his  own  right  to  land  lumber  is  at 
all  interfered  with,  or  that  the  value  of  the  premises  are  other- 
"wise  deteriorated.  This  averment,  tiiat  the  act  is  prejudicial  to 
the  tenant's  interest,  does  not  render  the  count  in  itself  illegal. 
The  same  act  which  injures  the  tenant  may,  as  has  been  said, 
prejudice  the  reversioner,  and  many  of  the  precedents  contain 
this  averment  of  special  injury  to  the  tenant:  8  Went.  PI.  549- 
«51;  2Ch.  PI.  810. 

It  is  matter  of  proof  uiK>n  tiie  trial  that  the  act  complained 
of  occasions  injury  to  the  reversion  also.  The  averment  that 
the  reversionary  interest  is  prejudiced,  is  an  essential  part  of  the 
ixrant,  and  must  be  sustained  by  proof:  Potts  v.  Clarke,  supra. 
Ibe  demurrer  being  to  ihe  whole  declaration,  and  one  of  the 
eounts  being  49ufficient,  there  must  be  judgment  for  the  plaintiff. 

Potts,  J.  The  declaration  alleges  that  the  plaintiff  has  the 
leversionary  estate  and  interest  in  a  certain  messuage,  saw-mill, 
and  eddy  and  creek's  month,  for  rafting  and  storing  lumber  on 
the  Musconetcong  creek,  and  on  the  bank  of  the  Delaware,  in 
the  occupation  of  his  tep.ancy;  and  that  the  defendants  have 
erected  their  railroad  in  said  eddy  and  mouth  of  the  creek,  two 
hundred  feet  long  and  ninety  feet  wide,  and  by  means  thereof 
prevented  the  water  from  flowing  in  the  said  eddy  and  mouth  of 
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Vie  cveek  in  its  ordinazy  and  turaal  channel^  so  that  tibe  tenants 
of  the  plaintiff  could  not  land,  laft,  and  stois  log^  and  lumber 
in.  as. secnie  and  safe  a  manner,  for  the-said.  sawi^mill  of  the  said 
plaintiff,  at  the  landing-plaoe  on  the  bank  of  liie  li^er,  and  in 
thf^  eddy,  etc.,  as  they  had  been  accustomed  to  do,  and  of  right 
ought  to  do.  There  are  two  counts  substantially  the  same,  ex- 
cept that  the  first  does  not  allege  any  actual  injury  to  the  reyec^ 
sionaiy  estate  and  interest.  This,  in  Jaclaon  v.  Peaked^  1  Mam. 
&  Sel.  234,  was  held  fatal. 

The  second  count  does  allege  that  the  plaintiff's  reverBionary 
interest  in  the  premises  has  been  greatly  lessened  and  injured 
by  the  act  complained  of,  and  he  has  sustained  damages,  etc 
This  count  is  good.  The  case  differs  from  that  of  Beavers  t.  IHrn- 
mer,  25  N.  J.  L.  97,  decided  at  the  last  term,  in  this,  that  there 
the  erections  were  not  complained  of,  but  only  the  wrongful  use 
of  the  water,  by  means  of  the  erections.  The  erections  were  not 
a  necessary  or  natural  cause  of  the  wrongful  use  of  the  water; 
the  penning  back  of  the  water  by  day,  and  the  discharging  of  it  in 
lai*ge  quantities  by  night,  was  the  act  of  the  defendants,  accom- 
plished by  shutting  down  and  hoisting  their  gates.  As  far  as 
appeared  by  the  allegations  of  the  counts,  which  were  held  to  be 
bad  in  that  case,  if  the  erections  had  been  let  alone,  with  the 
ga^e  either  up  or  down,  no  injury  would  have  resulted  to  tho 
mills  below.  But  here  is  an  erection,  fixed  and  permanent  in  its^ 
character  and  mode  of  construction,  which  does  the  mischief 
complained  of  without  any  other  interference. 

In  Dobson  v.  Blackmore,  9  Ad.  &  El.,  N.  S.,  1003,  Lord  Den- 
man  said  that  if  an  obstruction  appeared  to  be  of  a  permanent 
nature  in  its  construction,  so  that  the  plaintiff's  reyersionaiy 
interest  might  be  lowered  in  public  estimation,  and  loss  might 
follow,  he  would  not  say  the  reversioner  might  not  have  an 
action.  But  however  this  may  be  in  a  case  like  this,  where  the 
erection  complained  of  is  the  immediate  cause  of  injury  to  the 
possession,  and,  without  further  interference  by  the  act  of  man, 
would  in  the  ordinaiy  course  of  things  continue  to  be  so  on  the 
determination  of  the  tenancy,  the  reversioner  has  a  right  of 
action,  on  the  ground  that  the  encroachment  on  the  inheritance 
may  by  lapse  of  time  ripen  into  a  right,  where  the  reversioner  has 
notice  or  knowledge  of  it:  Angell  on  Watercourses,  sees.  221, 
234,  398;  Bower  v.  Hill,  1  Bing.  N.  C.  549. 

The  second  count  being  good,  the  demurrer,  as  it  goes  to  the 
whole  declaration,  must  be  overruled. 

ExjCBB  and  Ybedembuboh,  JJ.,  concurred. 
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Thb  pbinoipal  case  gams  aqaik  bbforx  this  ooubt,  and  is  reported 
under  the  same  name,  in  26  N.  J.  L.  148.  The  defendants  filed  pleai 
to  which  the  plainti£f  demurred,  and  the  case  came  before  this  sapreme 
oonrt  upon  these  demurrers.  As  the  case  came  up  upon  this  second  occasion, 
it  appeared  that  the  plaintiff  did  not  own  the  land  at  the  creek's  mouth, 
either  the  bed  of  the  creek  or  the  bank,  but  that  he  owned  the  right  of  float- 
ing lumber  in  the  creek's  mouth,  and  of  securing,  storing,  and  rafting  it  there 
for  the  use  of  his  saw-mill,  and  therefore,  that  the  injury  complained  of  af- 
fected an  incorporeal  hereditament  appurtenant  to  his  milL  It  was  held  in 
this  case  that  the  corporation  defendant,  being  a  corporation  constructing  a 
work  for  private  emolument*  was  not  entitled  to  the  exemption  from  liability 
for  damages  appertaining  to  those  who  are  acting  with  due  skill  and  caution 
in  the  execution  of  a  public  trost  for  the  public  benefit;  and  furthermore, 
that  it  was  no  defense  to  the  action  that  the  water  flowing  in  the  creek's 
mouth  was  the  water  of  a  public  navigable  river  under  servitude  to  the  public 
interest;  furthermore,  that  the  injury  complained  of  was  not  too  remote  a  con- 
sequence of  the  defendant's  acts. 

Reykbsionbb  may  Maintaxk  Action  fob  DAifAOB  to  Fbbbhold  caused 
by  the  erection  of  a  dam  by  a  lower  proprietor,  whereby  the  water  of  the 
stream  is  so  backed  up  as  to  clog  the  plaintiff's  mill:  Bipha  v.  Sergeant^  42 
Am.  Dec  214.  This  action  he  may  have,  though  the  land  is  in  the  posaasoion 
of  his  tenant:  Cannon  v.  Hatcher,  28  Id.  177. 

To  Rbooyib  vob  Injubt  to  Rbvbb3I0Nabt  Intbbb8T,  such  interest 
must  not  only  be  set  out  in  the  declaration,  but  it  must  be  alleged  therein 
that  the  injury  was  done  to  the  damage  of  the  reversion,  or  must  state  an  in- 
jury of  such  a  permanent  nature  as  to  be  necessarily  injurious  to  the  plaint- 
iff's reversion.  The  principal  case  is  cited  as  authority  to  this  effect  in  Chi- 
eago  etc,  H,  i?.  Co,  v.  Loeb,  8  HI.  App.  630.  Where  the  structure  complained 
of  is  of  a  permanent  nature,  so  as  to  injure  the  reversion,  the  reversioner  has 
a  right  of  action:  ffalaey  v.  Lehigh  VaUey  R.  R.  Co.,  45  N.  J.  L.  36,  citing 
the  principal  case. 

Sbvbbal  Ck)UMTS  OF  Beolabation. — ^Beferenoe  in  one  oonnt  of  declaration 
to  preceding  count  supplying  material  allegations  is  permissible:  Ik^attd  t. 
MeCuUough,  43  Am.  Dec.  686;  see  Cfoodman  v.  (Troy,  53  Id.  589. 

Demub&er  to  Dbolabatiok  Containing  Seybbal  Ck>i7NT8,  if  any  of 
them  are  good,  must  be  overruled:  Freeland  v.  McCuUough,  43  Am.  Dec 
685,  and  cases  cited  in  the  note  694.  A  demurrer  must  be  overruled  In  folo^ 
unless  it  be  good  to  ito  full  extent:  Thompton  y.  Newlin,  42  Id.  169. 
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[1  aSOCROV*!  Obavosbt,  607.) 

ItovPON  Bonds  Patablb  to  Bbabkr  abb  Traksfebablb  bt  Bbuvebt,  so 
••  to  confer  a  complete  title  upon  the  poeaewor,  not  as  instnimentB  nego- 
tiable under  the  law  merchant,  bat  as  instraments  of  a  peonliar  charao* 
ter  expressly  designed  to  be  passed  from  hand  to  hand,  and  by  common 
usage  actually  so  transferred. 

ItovPON  Bonds  Patablb  to  Bkabxb  mat  bb  Plbdobd  bt  Pabtt  IssriNo 
TAbm,  because  they  are  securities  usually  sold  in  stock  market,  and 
vnderstood  by  the  parties  to  be  designed  for  that  use,  and  not  because 
party's  ordinary  bond  or  mortgage,  deposited  as  a  oolU^teral,  could  be  so 
regarded,  mwhU. 

Bill  for  foreclosure  of  mortgage.  The  direotors  of  the  Mor- 
ns CSanal  and  Banking  Company  were  duly  authorized  by  reso- 
lutions of  the  stockholders  to  mortgage  the  company's  canal, 
its  appendages,  tolls,  and  reyennes,  for  the  purpose  of  raising 
money  upon  bonds  of  the  company,  which  were  to  be  secured 
by  the  mortgage.  The  mortgage  was  to  be  executed  to  three 
trustees,  who  were  to  be  appointed  by  the  directors.  These 
trustees  were  duly  appointed,  and  the  president  and  cashier  of 
the  company  were  authorized  by  the  board  of  directors  to  exe- 
ente  the  mortgage  to  the  trustees  and  to  issue  the  bonds.  The 
mortgage  was  accordingly  executed  and  bonds  to  a  large  amount 
issued.  The  directors  afterwards  authorized  the  president  to 
borrow  thirty  thousand  dollars  upon  the  company's  notes,  and 
with  the  notes  to  deposit,  as  collateral  security,  the  mortgage 
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bonds  of  the  company  in  double  the  amount  of  the  notes. 
Pursuant  to  this  authority,  the  president  obtained  from  Q.  F. 
Lewis  one  thousand  five  hundred  dollars  and  seveniy-five  cents, 
and  gave  him  the  company's  note  for  that  amount,  payable  in 
eight  months,  and  deposited  with  him  three  thousand  dollars  of 
the  company's  mortgage  bonds.  The  note  was  not  paid  at 
maturity,  and  L^wis,  after  giving  notice  thereof  to  the  com- 
pany, advertised  the  bonds  for  sale  and  sold  them  at  public 
auction.  The  complainant  bought  the  bonds  at  that  sale,  and 
paid  the  amount  bid  therefor.  But  the  company  refused  to  pay 
him  the  interest  on  iiie  bonds,  and  tiie  trustees  declined  to 
institute  proceedings  to  compel  them  to  do  so.  The  complain- 
ant therefore  filed  this  bill  for  a  foreclosure  and  sale,  or  seques- 
tration of  the  canal  and  its  income  and  tolls.  The  company 
answered  that  the  bonds  were  not  issued  for  the  purposes 
authorized  by  the  stockholders,  and  were  therefore  not  binding 
upon  the  company,  but  were  void;  that  even  if  they  were 
legally  issued,  they  were  not  legally  deposited  with  Lewis  as  col- 
lateral, and  he,  as  he  had  no  right  to  them,  could  convey  no 
right  in  them  to  the  complainant;  that  Lewis  had  no  right  to 
sell  the  bonds,  but  was  bound  to  sue  for  his  debt,  and  that  the 
complainants  were  aware  of  this  fact,  and  of  the  capacity  in 
which  Lewis  held  the  bonds;  furthermore,  that  the  sale  of  the 
bonds  was  not  honafde^  and  that  the  complainant  ought  to  sur- 
render the  bonds  upon  the  company  paying  &e  amount  of  iiie 
note,  which  they  were  ready  to  do.  The  decree  in  the  court  of 
chancery  was  in  favor  of  the  complainant,  declaring  him  to  be 
entitled  to  the  benefit  of  the  mortgage  to  the  extent  of  the 
bonds  held  by  him.     From  this  decree  an  appeal  was  taken* 

Dayton^  for  the  complainant. 

F,  T.  Ih'dinghuysgn  and  0.  Parker,  for  the  defendants. 

By  Court,  Elheb,  J.  The  complainant,  Samuel  F.  Usher, 
was  shown  to  be  the  bona  fide  holder  of  six  bonds  of  the  Morris 
Canal  and  Banking  Company,  the  defendants;  and  the  question 
upon  which  the  case  on  this  appeal  mainly  turns  is  whether  the 
honest  acquisition  of  these  securities,  without  notice  of  any  de- 
fect in  the  title  of  the  seller,  if  a  defect  there  v^as,  confers  on 
him  a  title  similar  to  that  acquired  by  a  bona  fide  holder  of 
money,  bills  of  exchange,  and  promissory  notes  payable  to 
bearer.  So  far  as  we  are  avrare,  this  is  a  case  of  the  first  impres- 
sion, and  it  is  certainly  one  of  no  little  importance.  Similar 
bonds  haTe  been  issued  within  a  few  years,  by  our  numerous 
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xailxoad  and  canal  companies,  to  an  immense  amount,  and  are 
daily  sold  by  the  brokers,  and  others,  and  passed  from  hand  to 
hand  by  deUveiy,  without  any  formal  assignmenti  and  without 
inquiry  as  to  the  title  of  the  possessor. 

The  case  has  heem  elaborately  and  ably  argued  on  both  sides. 
On  behalf  of  the  appellants,  it  was  insisted  that  these  bonds, 
being  under  seal,  are  in  law  specialties,  and  although  in  terms 
pajaUe  to  bearer,  if  they  are  assignable  by  delivery  only,  it  is 
by  force  of  our  statute,  which  leaves  them  subject,  in  the  bands  of 
the  assignee,  to  all  the  equities  to  which  they  were  liable  in  the 
hands  of  the  assignor:  B.  S.  801.  That  such  is  the  law  in  the 
ease  of  ordinary  bonds  cannot  be  questioned.  By  the  common 
law  such  bonds  cannot  be  assigned,  so  as  to  give  a  right  of  action 
to  the  assignee,  although  payable  in  terms  to  an  assignee  or  bearer : 
Glyn  T.  Baker,  13  East,  609;  Clark  y.  Farmers'  Mfg.  Co. ,  16  Wend. 
356.  Our  statute,  however,  authorizes  an  assignment,  whether 
the  bond  is  or  is  not  payable  in  terms  to  an  assignee:  Shep- 
pard  V.  sales,  7  N.  J.  L.  90.  And  such  assignment,  it  has  been 
held,  may  be  by  a  delivery  for  a  valuable  consideration  without 
any  writing:  JUen  v.  Panooasl,  20  N.  J.  L.  68.  The  mere  insertion, 
therefore,  of  words  making  these  bonds  payable  on  their  face  to  a 
bearer  is  by  no  means  decisive  of  the  question  now  in  dispute. 
Nor  do  we  think  it  would  necessarily  follow  that  they  would 
be  subject  to  whatever  equitable  defense  might  be  made  against 
them  in  the  hands  of  the  assignor,  if  they  were  not  legally  assign- 
able so  that  the  assignee  could  sue  on  them  in  his  own  name. 
Smith,  in  his  note  to  the  case  of  MiUer  v.  Bace,  Smith's  Lead* 
CSas.  616,  seems  to  consider  that  such  would  be  the  result;  and 
no  doubt  the  ability  of  the  holder  to  sue  in  his  own  name  is 
essential  to  render  an  instrument  negotiable,  in  the  full  sense 
of  that  expression.  But  courts  of  equity  and  courts  of  law  pro- 
tect the  interest  of  a  bona  fide  assignee.  If,  however,  the  assignee 
takes  no  legal,  but  only  an  equitable,  title,  they  protect  also  the 
equities  existing  at  the  time  of  the  assignment  between  the 
maker  of  the  instrument  and  the  assignor.  If  the  bonds  in 
question  are  transferable  by  delivery  so  as  to  confer  a  complete 
title  in  the  possessor,  it  is  not  as  instruments  negotiable  under 
the  law  of  merchants,  as  bills  and  notes  are,  but  as  instruments 
of  a  peculiar  character,  expressly  designed  to  be  passed  from 
hand  to  hand,  and  by  a  common  usage  known  to  all  actually 
so  transferred.  That  they  are  on  their  face  payable  to  bearer, 
18,  of  course,  an  important,  and  perhaps  indispensable,  ciroum- 
stance  to  show  that  this  was  in  fact  their  design,  and  that  they  are 
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80  used.  But  the  usage  itself,  and  in  a  case  like  this,  where 
the  party  issuing  them  is  before  the  court  denying  the  holder's 
title,  the  manner  in  which  they  were  issued  and  used  by  the 
company  itself,  are  the  important  facts  which  must  have  the 
principal  influence  in  determining  their  true  character.  If  in 
poitit  of  fact  they  are  of  such  a  character  that  a  full  title  was 
intended  to  be  conferred  on  any  person  who  became  the  bona 
fide  possessor  of  them,  and  this  intention  was  not  in  oontra- 
vention  of  the  law,  the  original  maker  has  no  equity  against  the 
assignee.  By  the  act  of  issuing  a  security,  which,  although  in 
some  respects  like  an  ordinary  bond,  was  in  its  main  character- 
istic of  being  designed  to  pass  freely  from  hand  to  hand,  and 
of  being  so  held  out  to  the  world,  essentially  different,  all  such 
equities  were  designedly  relinquished,  and  ought  not  to  be  re- 
garded by  courts  of  law  or  of  equity. 

That  under'  ordinary  circumstances  the  property  of  bank 
notes  and  of  bills  and  promissory  notes  payable  on  their  face, 
or  by  a  blank  indorsement  to  a  bearer,  follows  the  possession,  has 
been  long  settled.  By  analogy  to  this  class  of  cases,  the  exi- 
gencies of  business  have  from  time  to  time  introduced  other 
securities  into  the  same  category.  The  court  of  king's  bench 
seems  to  have  hesitated  to  recognize  India  bonds  as  belonging  to 
it:  GlyriT.  Baker,lSl&Biat,509.  But  parliament  immediately  inter- 
fered, and  declared  them  negotiable  instruments.  Exchequer 
bills  were  so  regarded  in  the  case  of  Waokey  v.  Pole^  4  Bam. 
&  Aid.  1.  In  the  case  of  Oorgier  v.  MieviUe,  3  Bam.  &  Oress. 
45,  bonds  of  the  king  of  Prussia,  which  were  shown  to  be  ordi- 
narily passed  from  hand  to  hand  by  deliveiy,  and  so  designed, 
were  held  to  be  like  money  or  bills,  so  as  to  give  a  bona  fide 
possessor  the  legal  title.  And  in  the  case  of  Lang  r.  Smyth,  7 
Bing.  284,  the  same  principle  was  applied  to  the  case  of  instru- 
ments issued  by  the  government  of  Naples,  although  in  that 
case  they  were  held  not  to  be  negotiable,  because  it  was  found 
that  they  did  not  usually  circulate  without  a  certificate,  which 
did  not  accompany  them.  Parsons,  in  his  recent  work  on  con- 
tracts, vol.  1,  p.  240,  expresses  the  opinion  that  the  common 
bonds  of  railroads  fall  within  the  reasoning  and  authority  of 
these  cases. 

The  manner  in  which  these  bonds  are  engraved,  with  coupons 
making  the  interest  payable  half-yearly  to  the  bearer  of  them, 
and  all  the  evidence  before  us,  conspire  to  show  that  the  com- 
pany which  issued  them,  and  which  now  disputes  the  title  of 
the  holder  upon  the  ground  that  they  put  them  into  the  handn 
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of  the  seller  for  a  special  purpose,  which  did  not  authorise  him 
to  dispose  of  them  as  he  did,  really  intended  them  to  circulate 
as  in  fact  thejdo.  This  design  is  indeed  quite  as  apparent  as  if 
it  was  engraved  on  their  face  in  express  words.  The  objection 
now  made,  that  the  legal  character  of  the  instrument  adopted 
is  such  as^  to  frustrate  this  design,  certainly  comes  with  a  bad 
grace  from  the  party  which  put  them  in  circulation.  Even  as 
between  third  parties,  we  suppose  the  common  usage  to  transfer 
them  by  delivery,  without  inquiry  as  to  the  title  of  the  trans- 
ferrer, would  justify  us  in  holding  these  securities  to  differ 
from  common  obligations  in  being  so  far  negotiable  that  the 
bona  fide  possessor  shall  be  held  to  have  a  good  title.  But  the 
case  is  still  stronger  against  the  party  which  made  and  issued 
them,  with  full  knowledge  of  the  prevailing  usage  and  with  the 
manifest  design  that  they  should  be  so  circulated.  To  permit  such 
parties  to  dispute  this  result  of  the  usage  would  be  to  permit 
them  to  take  advantage  of  their  own  wrong.  And  besides,  the 
obvious  interest  of  the  companies  is  that  these  bonds  shoidd  be 
salable,  free  from  all  questions  of  equity.  They  are  generally 
issued  for  the  express  purpose  of  raising  mouey  by  their  sale. 
To  declare  them  subject  to  the  equities  existing  in  the  case  of 
ordinary  bonds,  upon  every  transfer  of  them,  would  be  to  strike 
a  blow  at  the  credit  of  the  great  mass  of  these  securities  now 
in  the  market,  the  consequences  of  which  it  would  be  impos- 
sible to  predict. 

We  are  therefore  of  opinion  that  the  title  of  the  present  pos- 
sessor of  these  bonds  must  be  held  to  be  complete.  His  right 
to  proceed  on  the  mortgage,  in  the  manner  adopted,  follows  as 
a  necessary  consequence.  As  to  the  objections  that  the  bonds 
were  not  issued  for  any  purposes  authorized  by  the  stockhold- 
ers and  directors,  and  that  they  are  illegal,  fraudulent,  and  void, 
and  that  the  bill  of  complaint  is  not  properly  drawn,  it  is  only 
necessary  to  express  our  conctuirence  in  the  conclusions  to 
which  the  master  came,  and  in  the  reasoning  upon  which  he 
founded  them. 

This  view  of  the  case  renders  it  unnecessary  to  enter  at  large 
upon  the  investigation  of  the  question  so  elaborately  discussed 
by  counsel,  whether  Mr.  Lewis  had  a  right  to  sell  the  bonds  as 
he  did.  Some  of  the  views  taken  by  the  master,  in  his  very 
able  opinion  on  this  subject,  seem  questionable.  If  the  bonds 
in  dispute  ought  to  be  considered  as  placed  in  Lewis's  hands  by 
way  of  pledge,  it  is  probably  because  they  were  securities  usu- 
ally sold  in  the  stock  market,  and  understood  by  the  parties  to 
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be  designed  for  that  use;  and  not  because  a  party's  oidinaiy 
bond  or  mortgage,  deposited  as  a  coUateml,  could  be  so  re- 
garded. No  ease  was  produced  where  the  debtor's  own  obliga- 
tion has  been  held  to  be  a  pledge  for  a  debt  due  by  simple 
contract.  Nor  do  we  think  it  clear  that  even  a  third  party's  bond 
or  mortgage,  deposited  by  way  of  a  collateral  or  as  a  pledge, 
can  be  sold  by  the  pledgee  in  default  of  payment,  after  notice 
to  the  pledgor,  unless  a  known  usage  or  express  agreement  to  do 
BO  is  shown.  But  it  is  not  intended  to  express  any  decided 
opinion  on  these  questions.  For  the  reasons  assigned,  the  de- 
cree appealed  from  must  be  affirmed,  each  party  to  pay  his 
own  costs. 
Decree  affirmed  unanimously. 

Bonds,  AasiONMXMT  of.— Under  the  ArkaoaM  attttate,  it  was  held  that 
bonds  were  assignable:  Jcrdan  v.  Thornton,  44  Am.  Dec.  646.  The  equitable 
assignee  of  a  bond  takes  only  the  equitable  ownership:  Pierce  v.  MeKeehan, 
45  Id.  635.  An  assignee  of  a  bond  holds  subject  to  the  equities  of  the  maker 
at  the  time  of  the  assignment,  and  also  to  such  as  arise  before  the  maker  has 
notice  of  the  assignment:  Nachest  v.  Minora  48  Id.  727.  Assignment  of  bond 
implies  warranty  of  assignor's  title  thereto:  Smeraon  v.  Claywell,  58  Id.  645. 

Ck>upoN  Bonds  abb  Neootiabue:  See  note  to  WooUy  ▼.  Sergeaad,  14  Am.  Deo. 
424-426;  infrct,  ''Coupons. "  The  principal  case  is  cited  to  the  point  thatcoupon 
bonds,  though  not  negotiable  by  the  law  merchant,  pass  by  delivery  so  as  to  vest 
complete  title  in  the  bona  fide  possessor,  and  are  entitled  to  all  tiie  priviloges 
of  conmieroial  paper:  Morru  Canal  df  Banking  Co,  v.  LeaU^  12  N.  J.  £q. 
829;  Winfidd  v.  Ciiy  of  Hudson,  28  N.  J.  L.  262;  VreeUmd  v.  Van  Horn,  17 
N.  J.  Eq.  140;  CUy  qf  Mt^phU  v.  Brown,  1  Flip.  217;  to  the  point  that 
bonds  of  a  railroad  company,  payable  in  blank,  no  payee  being  inserted, 
which  had  passed  from  hand  to  hand,  oould  be  filled  up  by  the  holder  in  his 
own  name  or  to  his  order,  and  he  oould  then  maintain  suit  on  them  in  lus 
own  name:  WhUev,  Vermont  etc.  B,  B.  Co.,  21  How.  577;  Ohapinv.  Fier- 
monl  etc,  B,  B.  Co,,  8  Gray,  576.  In  Oelpcke  v.  City  qf  Dubuque,  1  Wall.  203, 
it  was  said,  citing  the  principal  case,  that  when  a  corporation — and  in  this 
caae  it  was  a  municipal  corporation — ^has  power  under  any  circumstances  to 
issue  negotiable  securities,  the  bona  fide  holder  has  a  right  to  presume  that 
they  were  issued  under  the  circumstances  which  give  the  requisite  authority, 
and  they  are  no  more  liable  to  be  impeached  for  any  infirmity  in  the  hands  of 
such  a  holder  tban  any  other  commercial  paper.  And  to  much  the  same  eflfect 
it  is  cited  in  Clark  v.  CUy  qfJaneavUle,  10  Wis.  188.  It  is  also  cited  to  the 
point  that  there  has  been  a  manifest  disposition  to  extend  the  operation  of 
the  rules  applicable  to  commercial  paper  to  other  securities  which,  by  com- 
mon usage  and  for  the  accommodation  of  business,  pass  from  hand  to  hand, 
representing  money  values:  Morrow  v.  Inhabitants  qf  F(enion,  35  N.  J.  L.  493. 

GouFON  Bonds  may  bb  Plkdobd:  See  note  to  Luekette  v.  Townsend,  48 
Am.  Dec  734;  right  of  sale  thereof:  See  Id.  737. 

Plbdob8  o#  Mobtoaobs  and  Nbgotiablb  Instbuxknts,  and  Salb 
THBBEOF:  See  note  to  Lueketts  v.  Towneendy  49  Am.  Deo.  733,  737.  Note 
pledged  as  ooUateral  security,  title,  rights,  and  duties  of  holdei*:  AUair  y. 
ffartthome^  47  Id*  175;  Depeau  ▼.  WaddingUm,  36  Id.  216;  Staiker  ▼.  ife- 
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Donald,  40  Id.  380;  CuOiem  t.  Brtmch  Bank,  37  Id.  725;  MiUer  t.  €httff9bwg 
Bankf  34  Id.  440,  and  note  451,  452.    ABsignment  of  chose  in  ftction  by  wmj 
of  pledge  does  not  transfer  assignor's  legal  interest:  Blanchard  y.  i?/y,  Id. 
250.     It  is  held,  citing  the  prineipal  case  as  aathority  on  the  point,  that 
where  a  note  or  other  chose  in  action  of  a  private  party  ia  pledged  as  seonrity 
for  a  debt,  the  creditor,  owing  to  the  natore  of  tiie  subject,  takes  only  the 
power  of  collection,  not  that  of  selling  it:  City  of  Memphis  y,  Brown^  I  Flip. 
218;    MorrU  Canal  A  Bankmg  Co.  v.  Lewie,  12  K.  J.  Eq.  329,  330.    But 
the  negotiable  bonds  of  a  corporation  may  be  pledged  by  the  corporation  and 
sold  in  the  same  manner  as  personal  chattels,  and  this  transaction  is  not  open 
to  the  impatation  of  usnry ,  as  might  be  the  case  in  the  case  of  a  sale  or  pledge 
of  the  note  of  a  private  person  at  a  price  less  than  that  which  would  allow 
lawful  interest:  City  qf  Memphie  y.  Brown,  1  Flip.  219,  221,  222,  citing  the 
principal  case.    In  Truet  EtiaU  of  Woods,  Weeks,  A  Co.,  62  Md.  520, 538, 541, 
it  was  held  that  whore  one  pledged  his  negotiable  note  with  an  express  power 
of  sale,  a  sale  of  the  note  wonld  be  valid,  and  a  pnrchaeer  entitled  to  the  fall 
amount  thereof,  and  the  principal  case  was  cited  as  sustaining,  by  analogy, 
this  conclusion.     Bat  in  Third  National  Bank  y.  Eastern  B.  B.  Co.,  122 
Mass.  242,  it  was  held  that  where  a  creditor  has  two  promises  for  the  same 
debt,  one  being  a  ooUateral  security  for  the  former,  he  can  gain  no  advantage 
over  the  other  creditors  tliercby  in  a  general  settlement  of  the  liabilities  of 
the  debtor.     As  his  collateral  security  can  give  him  no  advantage  over  the 
other  creditors,  he  cannot  sell  such  securities  so  as  to  give  a  different  person  a 
right  to  the  full  amounts  thereof.     "A  debtor's  liability  to  his  creditor, 
where  other  creditors  are  concerned,  is  not  increaMd  by  increasing  the  num- 
ber of  his  promisee  to  pay  the  same  debt,  in  whatever  form  he  may  make 
them.*'    The  principal  case  is  in  this  case  distinguished  as  not  in  conflict,  on 
the  ground  that  there  the  collateral  security  transferred  to  the  plaintiff  were 
bonds,  which  were  part  of  a  limited  amount  secured  by  mortgage,  and  the 
transaction  operated  merely  to  give  the  holder  the  benefit  of  the  mortgage 
security.    The  case  of  Trust  EstaU  of  Woods,  Weeks,  dh  Co.,  52  Md.  520, 
conflicts  with  this  Massachusetts  case,  and  in  a  dissenting  opinion  the  princi- 
pal case  is  cited  in  much  the  same  manner.     The  conduct  and  fairness  of  a  sale 
of  chattels  by  the  mortgagee  or  pledgee,  and  the  rights  acquired  under  such 
sale,  are  always  open  to  investigation  at  the  instance  of  the  mortgagor  or 
pledgor.    And  the  court  therefore  declared  that  a  sale  under  judicial  sanction 
was  safer,  and,  where  the  amount  is  large,  advisable:  Freeman  y.  Freemam, 
17  N.  J.  Eq.  47,  citing  the  principal  case. 

CouFONS. — ^The  necessities  of  modem  finance  and  the  inventive  spirit  of  the 
age  have  brought  into  circulation  a  new  kind  of  money  security,  **  the  coupon 
bond;"  and  this  comparatively  new  obligation  has  fumiihed  the  theme  for 
many  judicial  discussions.  These  instruments  are  issued  by  the  United  States 
government:  Rmgling  v.  Kohn,  4  Mo.  App.  444;  Lafayette  etc.  Bank  v.  Stone- 
Kare  Co.,  Id.  276;  by  the  several  states:  1  Daniel  on  Neg.  Inst.,  sees.  440, 446; 
Walker  v.  StaU,  12  S.  C.  200;  by  the  territorial  governments:  National  Bank 
V.  County  qf  Yankton,  101  U.  S.  133,  per  Waite,  C.  J.;  by  municipal  corpora- 
tions, railway,  canal,  and  steamboat  companies,  and  other  corporations; 
and  they  certainly  might  be  issued  by  individuals,  like  drafts  or  promis- 
sory notes,  but  for  obvious  commercial  reasons  this  is  not  usual.  The 
bonds  themselves,  whether  the  coupons  are  attached  or  detached,  are,  when 
made  payable  to  bearer,  holder,  or  order,  almost  universally  held  to  be  negoti- 
able, with  all  the  ordinary  properties  of  negotiable  instruments,  not  withstand- 
m^  they  may  be  under  seals.    The  principal  oase  is  one  of  the  early  cases  to  this 
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effect,  and  the  other  Authorities  are  nameroue  and  concloflive  upon  this  ]>oint: 
White  y.  Vermani  etc.  R,  R.  Cb.,  21  How.  675;  Knox  Couniy  y.  AspinwaR,  Id. 
589;  Zahriskie  v.  Cleveland  etc.  R.  R,  Co.,  23  Id.  381;  Odpche  y.  Cii^  qf  Du- 
buque,  1  Wall.  175;  Mercer  County  v.  HcLckett,  Id.  83;  Meyer  v.  AfuecatHne^ 
Id.  382;  Murray  ▼.  Lardner,  2  Id.  110;  Thtmpeon  y.  Lee  County,  3  Id.  227; 
Supervisors  y.  Sdienei,  5  Id.  772;  Aurora  City  y.  West,  7  Id.  82;  Clark  v,  Towa 
City,  20  Id.  583;  Moran  y.  Commiseianers,  2  Black,  722;  Durant  y.  /oim 
County,  1  Woolw.  72;  CommiMioners  y.  Clark,  94  U.  S.  279;  Blaekman  y. 
Z/eAman,  63  Ala.  519;  State  y.  C7o&d,  64  Id.  128;  Society  for  Sanrings  y.  City  o/ 
Hew  London,  29  Conn.  174;  Johnson  y.  County  of  Stark,  24  HI.  75;  Railway  y. 
Cleneay,  13  Ind.  161;  CZap/?  y.  County  of  Cedar,  5  Iowa,  15;  Coiuottcla^cl  ^«- 
sociation  y.  Avegno,  28  La.  Ann.  552;  Fitigrtnia  y.  C%eM(peaI;e  ete.  Canal  Co., 
32  Md.  501;  Choijpin  y.  Fermon<  efo.  R.  R.,S  Qray,  575;  Spooner  y.  Holmes, 
102  Maes.  503;  ifaoeii  y.  (Tmnd  JuwstUm  etc.  Co.,  109  Id.  88;  BincUey  y. 
{7mon  Pac|^  i?.  £.,  129  Id.  52;  Craig  v.  CUy  of  Vieksburg,  31  Miss.  216; 
Barrett  y.  County  Court,  44  Mo.  197;  RingUng  y.  iToAn,  4  Mo.  App.  63;  La- 
fayette etc.  Bank  v.  Stoneware  Co.,  Id.  276;  City  qf  Mizabeth  y.  Force,  29  N. 
J.  Eq.  587;  Connecticut  etc  Ins.  Co.  y.  Cleveland  etc.  R.  R.  Co.,  41  Barb.  9; 
Buhbard  y.  New  York  etc  R.  R.  Co.,  ^  Id.  286;  Blake  v.  Livingston  County, 
61  Id.  149;  YTftdte*  v.  Adirondack  Co.,  2  Hun,  112;  Evertson  y.  National  Bank, 
4  Id.  695;  S.  C,  66  N.  Y.  15;  Bank  of  Rome  v.  Village  qf  Rome,  19  Id.  24; 
Hodges  y.  Shuler,  22  Id.  114;  Brainerd  y.  New  York  etc.  R.  R.  Co.,  25  Id. 
496;  Welch  y.  Sage,  49  Id.  143;  Seybel  v.  National  Currency  Bank,  54  Id.  288; 
Dinsmore  v.  Duncan,  57  Id.  573;  Weith  v.  CUy  of  Wilmington,  68  N.  C.  341; 
Carry,  LeFevre,  27  Pa.  St.  413, 418;  County  of  Beaver  v.  Armstrong,  44  Id.  63, 
68  (but  see  Diamond  y.  Launrence  County,  37  Id.  353) ;  National  Exchange  Bank 
y.  Hartford  etc.  R.  R.  Co.,  8  R.  I.  379;  Langston  v.  South  Carolina  R.  R.  Co., 
2  8.  G.  248;  San  Antonio  y.  i^ne,  32  Tez.  405;  First  National  Bank  y.  Mount 
Taber,  52  Vt.  87;  Arents  y.  Commonwealth,  18  Gratt  773;  Ctor£  y.  City  qf 
JaneaviUe,  10  Wis.  136;  Mills  y.  Jeffermm,  20  Id.  50;  eon^m,  but  not  authorities: 
Diamond  y.  LatrreTice  County,  37  Pa.  St.  353;  Clarke  y.  City  o/  •/aTiemUe,  1 
Bias.  98;  Jackson  v.  Tor^  etc.  R.  R.  Co.,  48  Me.  147;  Myers  y.  Forib  etc  R.  R. 
Co.,  43  Id.  232.    See  empra^  '^Coupon  Bonds  are  Negotiable.** 

The  coupon  bond  consists  of  the  bond  itself,  which  contains  the  contract 
between  the  parties,  the  payor  and  the  holder,  and  coupons  attached  thereto, 
each  of  which  is  a  promise  or  warrant  for  the  payment  of  an  installment  of 
interest  at  a  particular  time.  The  bond  and  each  coupon  usually  furnishes  a 
complete  contract  or  instrument  in  itself;  each  may  be  negotiated  separately, 
and  the  coupons  presented  for  payment  without  the  bond.  And  thus  the 
holder  of  a  bond  and  coupons  may  anticipate  the  interest  by  negotiating  the 
coupons  representing  it  before  their  maturity. 

CooFONS,  Definition,  Form  and  Nature  or. — Coupon  is  deriyed  from  the 
French  word  couper,  to  cut,  and  is  defined  in  Worcester's  dictionary  as  "one  of 
the  interest  certificates  attached  to  transferable  bonds,  and  of  which  there  are 
usually  as  many  as  there  are  payments  to  be  made;  so  called  because  it  is  cut- 
off when  it  is  presented  for  payment."  The  coupons  are  usually  in  the  form 
of  express  promises  to  pay  to  the  bearer  the  interest  due  at  a  fixed  time  and 
place.  When  thus  worded,  they  closely  resemble  promissory  notes:  l^homp' 
son  y.  Lee  County,  3  Wall.  327.  The  coupon  is  then  a  complete  instrument 
in  itself,  and  may  be  declared  on  without  referenoe  to  the  bond:  Id.;  First 
National  Bank  y.  Bennington,  16  Blatchf.  53.  But  sometimes  the  coupon  is  a 
memorandum  of  the  amount  of  interest  due,  stating  the  time  and  place  of 
payment,  but  containing  no  promise  to  pay  the  interest:  Woods  y.  Lawrenoe 
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County,  1  Black,  388.  In  Bach  cmse  the  ccrapon  is  not  a  complete  instniment,  and 
must  be  declared  upon  in  connection  with  the  bond:  Jones  on  Railroad  Seen- 
rities,  sec  317;  see  i»/ra,  "Actions  upon  Coupons. "  But  althoagh  the  coupons 
themselves  contain  no  promise  of  payment,  this  does  not  relieve  the  payor 
from  liability  if  the  bonds  from  which  they  are  detached  contain  this  promise: 
Mayor  etc,  ofNaahvUU  v.  Potomac  Ins,  Co.,  2  Baxt.  296.  Again  they  are  in 
the  form  of  a  check  or  draft  upon  a  banking-house  in  &vor  of  the  bearer: 
ArenU  v,  ComfnonweaUhf  18  Oratt.  760.  Such  a  ooupon  not  being  intended 
lor  acceptance,  and  being  usually  drawn  as  against  funds  in  the  drawee's 
hands,  is  rather  a  check  than  a  bill  of  exchange.  It  is  to  be  construed  as  a 
mere  token,  ticket,  or  warrant,  indicating  the  time  when  and  place  where 
the  interest  will  be  due:  Id.  Again  they  are  in  the  form  of  a  bill  or  draft, 
but  designate  no  drk»wee,  thus:  '*  Pay  the  bearer  sixty  dollars  on  first  day  of 
July,  1863^  interest  to  that  date;  '*  and  signed  by  the  proper  officer:  Mercer 
County  V.  Hubbard,  45  BL  140.  But  whatever  be  the  language  of  the  coupon, 
and  whether  in  form  it  resembles  a  note,  bill,  or  check,  or  be  merely  a  ticket, 
token,  or  warrant,  the  intent  and  scope  of  the  instrument  is  the  same.  In  all 
cases  it  furnishes  the  holder  with  evidence  of  the  amount  of  interest  due  upon 
the  bond  at  a  certain  time  and  place,  and  his  right  to  receive  that  sum.  And 
in  whatever  terms  the  coupon  be  couched,  the  holder  sustains  his  action  upon 
it  without  the  production  of  the  bond  (see  ii\fra,  "Actions  upon  Coupons  ")» 
though  when  the  coupon  contains  no  promise  to  pay,  it  will  be  necessary  for 
him  in  his  declaration  to  rely  upon  the  bond  for  this  part  of  his  cause  of 
action:  See  infra,  ' 'Actions  upon  Coupons. "  The  contract  for  the  payment  of 
interest  is  usually  set  forth  fully  in  the  bond,  while  the  ooupon  sometimes 
contains  a  mere  memorandum  of  the  amount  of  interest  due,  with  the  time 
and  place  of  payment.  Where  the  ooupon  imperfectly  states  the  interest 
contract,  the  coupon  and  the  bond  must  necessarily  be  construed  together, 
and  the  terms  of  the  bond  will  define  the  contract.  So  where  the  terms  of 
the  coupon  are  variant  from  those  of  the  bond,  the  latter  will  control  in  ascer- 
taining the  true  terms  of  the  interest  contract:  Jones  on  Railroad  Securities, 
sec.  317;  City  of  Kenosha  v.  LoMtton,  9  Wall.  483;  City  qf  Lexington  v.  BuHer, 
14  Id.  296;  McClure  v.  Township  of  Oa^ord,  94  U.  S.  429;  State  v.  Sp^artanburg 
ttc.  R.  R,  Co,,  8  8.  a  129,  163;  SUiiman  v.  Freiiericksburg  etc.  R.  R.  Co.,  27 
Gratt.  119.  "And  in  this  connection  the  purpose  for  which  the  coupon  is 
given  is  to  be  oonsidered: "  Jones  on  Railroad  Securities,  sec.  317. 

Signature  to  Coupons, — The  bonds  are  usually  signed  by  the  president, 
and  sometimes  also  by  other  officers  of  the  corporation  issuing  tiiem;  and 
where  a  municipal  corporation  issues  them,  the  chief  executive  officer,  or 
those  officials  designateid  by  the  statute  authorising  their  issuance,  execute 
the  bonds.  Coupons,  however,  are  often  signed  by  a  printed  fac-simile  of  the 
autographa  upon  the  bond,  and  this  is  a  sufficient  signature,  although  not 
expressly  authorized  by  statute:  Penuington  v.  Btshr,  48  Cal.  565;  McKee  v. 
Vernon  County,  3  Dill.  210;  Lynde  v.  County,  16  WalL  6;  IMllon  on  Municipal 
Bonds,  12,  note.  And  when  the  bonds  are  properly  executed,  the  fact  that 
the  coupons  aits  signed  by  only  one  of  the  officers  who  signed  the  bonds  con- 
stituted no  valid  objection  to  the  coupons:  Thayer  v.  Montgomery  County,  3 
DilL  389. 

Coupons  Similar  to  Promissory  Notes. — Coupons  resemble  promissory  notes 
more  than  any  other  kind  of  negotiable  instrument,  though  in  form  they 
sometimes  liken  themselves  to  drafts,  or  orders,  or  checks.  In  Evertson  v. 
National  Bank,  66  N.  Y.  14,  Allen,  J.,  said:  *'  If  these  warrants  are  not  prom- 
lawnry  notes,  they  are  not  negotiable;  they  are  neither  checks  nor  bills  of 
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exchange.**  Even  when  drawn  in  the  form  of  checks  upon  banks  they  an 
regarded  as  due  on  the  day  fixed  for  payment,  and  not  as  payable  on  demand, 
like  bank  notes:  Arents  v.  Commonwealth^  18  Gratt.  760.  Nor  need  they  be 
presented  to  the  bank  before  suing  the  drawer,  though  the  defendant  may  in 
such  case  show  that  there  were  funds  in  the  bank  to  meet  them:  2  Daniel 
on  Neg.  Inst.,  sec.  1490,  citing  Virginia  etc.  R.  S,  Co.  ▼.  Clay,  MS.,  special 
court  of  appeal  of  Virginia.  See  ti^ra,  "  Presentment."  Kor  is  demand  and 
protest  necessary  to  maintain  suit  upon  coupons,  though  th^  are  in  the  form 
of  orders:  Mctyor  etc  of  NaiAmUe  ▼.  First  National  Bank,  1  Baxt.  402;  Mccgar 
etc.  cf  NaahmUe  ▼.  Potomac  Ins.  Co.,  2  Id.  296.  They  differ  frmn  bills  of 
exchange  inasmuch  as  they  are  not  intended  for  acceptance  when  drawn  upon 
a  bank:  Daniel  on  Neg.  Inst.,  sec.  1490,  a;  Jones  on  Bailroad  Securities,  sec. 
317.  So  bonds  and  coupons,  though  intended  for  circulation  as  marketable  oom- 
modities,  are  not  bills  of  credit  within  the  meaning  of  the  constitution  of  the 
United  States:  McCoy  v.  Washington  County,  3  WalL  jun.  386.  Coupons  are 
promissory  notes  within  the  United  States  statutes  concerning  national  lianks, 
and  therefore  such  banks  may  take,  hold,  and  sue  upon  coupons,  thon^ 
whether  they  may  take  and  hold  the  bonds,  gucsre :  First  National  Bank  ▼. 
BenningUm,  16  Blatchf.  53,  56. 

Connection  between  Bond  cMd  Coupon. — ^Though  coupons  when  negotiable  in 
form  are  negotiable  when  detached  from  the  bond,  and  for  purposes  of  nego- 
tiability and  suit  are  independent  securities  (see  ir^ra),  yet  they  are  suffi- 
ciently connected  with  the  bond  from  which  they  have  l)een  detached  to  make 
the  terms  of  the  bond,  in  case  of  conflict,  govern  the  contract  for  interest, 
and  in  case  of  omission  of  a  promise  to  pay  in  the  coupon,  to  supply 
the  promise:  See  supra,  and  tff/m,  * 'Actions  upon  Coupons.'*  So,  though 
detached  from  the  bond  in  contemplation  of  law,  they  still  remain  a  part 
of  it,  and  are  protected  by  and  subject  to  the  covenants  which  it  con- 
tains: State  y.  Spartanburg  etc,  JR.  R.  Co.,  8  S.  C.  129,  163,  citing  City  qf 
Kenoaha  v.  Lawson,  9  Wall.  483;  City  qf  Lexington  v.  Butler,  14  Id.  296.  So 
where  the  coupons  refer  tg  the  bond,  a  bona  Jide  purchaser  is  chargeable  with 
notice  of  all  the  bonds  contain:  McClure  ▼.  TownsJiip  of  Oxford,  94  U.  S.  429; 
SUliman^.  Fredericksburg  etc.  R.  R.  Co.,  27  Gratt.  119.  The  fact  that  tiie 
coupons  are  declared  to  be  for  interest  upon  bonds  specified  by  their  numbers 
does  not  destroy  their  negotiability  when  separated  from  the  bond,  or  impair 
the  title  of  one  purchasing  from  another  without  the  production  of  the  bond: 
Evertson  y.  National  Bank,  66  K.  Y.  14.  The  coupons  are  sufficiently  con- 
nected with  the  bond  to  fall  under  the  same  statute  of  limitations  that  applies 
to  the  bond:  See  *<  Statute  of  limitations,'*  i^fira. 

NiooTiABiLiTr  or  Coupons. — Coupons  are  independent  securities,  may  be 
separated  from  the  bond  to  whicli  they  are  originally  attached,  and  in  this 
condition  are,  in  legal  effect,  promissory  notes,  negotiable  in  the  same  man- 
ner, and  affected  with  the  legal  attributes,  generally  speaking,  of  all  negotia- 
ble paper:  Afereer  County  v.  Ifacket,  1  Wall.  83;  Thompson  v.  Lee  County,  3 
Id.  327;  Aurora  City  v.  West,  7  Id.  105;  City  v.  Lamson,  91  Id.  477;  Toum  v. 
Culver,  19  Id.  84;  Clark  v.  Iowa  City,  20  Id.  583;  Commissioners  v.  AspinwaU, 
21  How.  639;  Ketchum  v.  Duncan,  96  U.  S.  659;  Kenard  y.  Cass  Countjf,  S 
Dill.  147;  Oilbough  v.  Norfolk  etc.  R.  R.  Co.,  1  Hughes,  410;  MiOer  ▼.  Town 
of  Berlin,  13  Blatchf.  245;  Cooper  v.  Toum  of  Thompson,  Id.  434;  First  Nch 
iioncU  Bank  v.  Bennington,  16  Id.  53,  54;  Rose  y.  City  of  Bridgeport,  17  Oona, 
243;  Railway  y.  Cleneay,  13  Ind.  161;  Toum  of  Cicero  v.  Clifford,  58  Id.  191; 
Maddox  v.  Oraham,  2  Mete.  (Ky.)  56;  Chesapeetke  etc.  Canal  Co.  y.  Blair,  46 
Md.  102.  110:  Commonwealth  v.  Emigrant  Industrial  Ass%  98  Mass.   12; 


March,  1855.]  MoRBis  Canal  etc.  Co.  v.  Fisheb.  433 

Spooner  v.  ITolm^,  102  Id.  503;  S.  C,  3  Am.  Rep.  502;  ffaven  t.  Grand 
Junction  etc.  Co,,  lOdMass.  88;  Brainard  ▼.  New  Torh  etc.  JR.  R.,  25  N.T.  496; 
Boertaon  v.  NaHonal  Bank,  4  Hun,  004;  S.  C,  66  K.  Y.  14;  Beaver  County  v. 
Armstrong,  44  Pa.  St.  63;  National  Exchange  Bank  v.  Hartford  etc.  B.  R.  Co., 
8  K.  I.  375;  Langgton  v.  South  Carolina  R.  R.,2  S.  G.  249;  ArenU  v.  Com^ 
monweaUh,  18  Gratt.  776;  Clark  v.  City  qfJanesviUe,  10  Wis.  136;  contrei,  but 
not  anthorities:  Clarke  ▼.  City  ofJaneeviUe,  1  Bias.  98;  Myers  y.  York  etc.  R.  R., 
Co. ,  43  Me.  232.  The  purchaser  of  coupons  is  not  a  mere  assignee  of  oanses  of 
action  evidenced  by  the  coupons,  but  he  takes  full  title  upon  delivery,  and  the 
promise  of  the  payor  to  pay  the  bearer  is  a  promise  to  pay  him,  the  pur- 
chaser: Cooper  V.  Toum  of  Thompson,  12  Blatchf.  434,  437;  City  o/Lessington 
T.  Butler,  14  Wall.  282,  283.  '*  Even  when  the  coupons  themselves  do  not 
purport  to  be  negotiable,  if  the  bonds  to  which  they  belong  are  negotiable 
the  coupons  are  negotiable,  so  long  as  they  are  not  detached  from  the  bonds:** 
Jones  on  Bailroad  Securities,  sec  320.  The  title  to  coupons  passes  from  hand 
to  hand  by  mere  deliyery,  and  a  transfer  of  possession  is  presumptively  a 
transfer  of  title,  but  does  not  import  a  guaranty  of  payment:  Ketchum  v. 
Duncan,  96  U.  S.  659.  The  negotiability  of  coupons  is  not  affected  by  the 
fact  that  they  are,  by  their  terms,  declared  to  be  for  interest  upon  bonds 
specified  by  their  numbers:  Bvertson  v.  National  Bank,  66  N.  Y.  14. 

Failure  to  Designate  Payee  by  Name  or  Bearer ^  or  to  Use  Negotiable  Words  in 
Cottpon,  as  Affecting  its  Negotiability. — Whether  a  mere  memorandum  of  inter- 
est due  designating  time  and  place  of  payment  but  mentioning  no  payee,  either 
by  name  or  bearer,  destroys  the  negotiability  of  a  coupon  is  the  subject  of  some 
doubt.  Such  omission  vitiates  an  ordinary  promissory  note,  but  in  the  case 
of  coupons  it  has  been  held  to  be  of  do  consequence,  as  the  evident  intention 
of  the  payor  of  the  board  was  that  the  coupons  should  be  payable  to  the  pur- 
chaser of  the  bond,  or  to  the  bearer:  See  Smith  v.  County  of  Clark,  64  Mo. 
68.  Mr.  Daniel  expresses  himself  in  favor  of  this  view  (citing  Woods 
V.  Lawrence  County,  1  Black,  360;  VtrgirUa  etc.  R.  R.  Co.  v.  Clay,  spe* 
cial  court  of  appeals  of  Virginia,  unreported),  notwithstanding  the  late 
case  of  Evertson  v.  National  Bank,  66  N.  Y.  14,  19,  20,  which  is  to  the 
contrary  effect.  To  the  same  effect  as  Evertson  v.  NcUional  Bank,  supra, 
that  is,  that  coupons  not  payable  to  bearer,  holder,  or  order  are  not  negotiable 
when  separated  from  the  bonds,  see  Myers  v.  York  etc.  R.  R.  Co.,  43  Me.  232; 
Jackson,  V.  York  etc.  R.  R.  Co.,  48  Id.  147;  Crosby  v.  New  London  etc.  R.  R. 
Co.,  26  Conn.  121.  Mr.  Justice  Allen,  in  the  decision  of  Evertson  v.  National 
Bank,  supra,  conceded  that  the  financial  agent  of  the  corporation  issuing 
the  bond  would  be  protected,  as  against  the  company,  in  paying  the  amount 
of  such  coupon  to  any  one  presenting  it.  **But  if  this  be  conceded,'*  he  con« 
tinned,  '*it  does  not  make  them  negotiable  as  between  third  persons.  In 
this  contract,  as  in  others,  its  negotiability  depends  upon  its  terms;  and  the 
rule  is,  with  certain  exceptions  not  applicable  to  this  case,  that  in  instru- 
ments for  the  payment  of  money,  if  no  one  be  designated  as  payee,  either  by 
name  or  as  bearer,  the  instrument  is  not  a  promissory  note.  If  these  war- 
rants are  not  promissory  notes,  they  are  not  negotiable;  they  are  neither 
checks  nor  bills  of  ezclumge."  It  is  certainly  doubtful  whether  the  parties 
to  an  instrument  can  give  it  a  negotiable  character  unless  it  is  by  its  terms 
classifiable  with  negotiable  instruments,  that  is,  unless  it  contains  negotiable 
words :  Cranch  v.  Credit  Fonder,  L.  R. ,  8  Q.  B. ,  374.  Dividend  warrants  of  the 
bank  of  England,  payable  to  a  particular  person,  were  held  to  be  not  negotia- 
able,  although  they  had  been  so  treated  by  custom  for  sixty  years:  Partridge  v. 
Bank  of  England,  9  Q.  B.  396.  The  authority  of  SmW^  v.  County  of  Clark,  54 
Am.  Dbo.  Yoi*.  LXiy— M 
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Mo  58,  is  that  the  coupon  may  be  negotiable  though  it  name  no  partieabr 
person  as  payee,  and  the  coapon  which  furnished  the  gronnd  for  the  de- 
cision was  not  even  made  payable  to  bearer  or  holder.  The  authority  is  cer- 
tainly stronger  for  holding  such  coupons  not  negotiable  when  detached  from 
the  bond  with  which  they  were  issaed.  A  medium  ground  is  taken,  however, 
in  McPoy  v.  Waahingion  Co. ,  3  Wall.  jun.  381  (see  also  Jones  on  Railroad  Securi- 
ties, sec.  321),  where  it  was  held  that  such  coupons  are  to  be  construed  with 
the  bonds  to  which  they  are  annexed,  and  though  not  themselves  negotiable^ 
they  follow  the  instrument  to  which  they  are  attached,  and  when  that  is 
negotiable,  the  coupons  are  also  negotiable;  contra:  Bvertaon  v.  National  Bank, 
66  N.  Y.  14,  reversing  S.  C,  4  Hun,  692,  on  this  point.  That  the  bond  may 
be  negotiable,  it  must  be  negotiable  in  form:  See  cases  cited  supra,  upon 
negotiability  of  coupon  bonds;  2  Daniel  on  Neg.  Inst.,  sec.  1496  et  seq. 

MaiwrUy  qf  Coupons  and  Overdue  Coupons, — Aside  from  the  question  of 
days  of  grace,  a  coupon  becomes  due  and  payable  upon  the  day  fixed  by  the 
terais  of  the  bond  and  oonpon  for  the  payment  of  the  interest  represented  by 
the  coupon:  Arents  v.  CommonweaUh,  18  Qratt.  750,  776.  "  It  is  not  the  less 
payable  at  such  times  because  the  bond  provides  that  the  interest  shall  be 
paid  on  presenting  or  surrendering  the  proper  coupon.  This  evidence  of 
title  must  be  produced  before  the  money  it  calls  for  can  be  demanded,  and  it 
must  be  surrendered  when  the  money  is  paid.  But  this  is  just  what  the  law 
requires  of  every  holder  of  a  negotiable  security,  and  no  more.  Such  a  cou- 
pon, as  to  the  time  of  its  maturity,  is  different  from  a  note  payable  on  demand. 
It  becomes  due  without  any  demand  or  presentation: "  Jones  on  Railroad  Secu- 
rities, sec.  325;  see  ij^ra,  *'  Presentment  for  Payment.'*  After  this  date,  or 
the  expiration  of  days  of  grace  if  these  be  allowed,  they  become  overdue  and 
dishonored,  and  if  taken  even  by  a  hmtafide  purchaser  for  value  without  notice, 
are  subject  to  all  the  equities  and  defenses  with  which  they  were  affected 
in  the  hands  of  his  transferrer;  he  takes  no  better  title  than  his  transferrer's: 
Arenis  \,  Commonwealth,  18  Gratt.  750;  OUbough  Y.Norfolk  etc.  Ji,  B.  Co.,  1 
Hughes,  410;  First  Nat,  Bank  v.  County  Comm.,  14  Miuu.  79;  Murray  v.  Lard- 
ner,  2  Wall.  110;  National  Bank  v.  Texas,  20  Id.  72;  Hotchkiss  v.  National 
Banks,  21  Id.  354;  Everston  v.  National  Bank,  66  N.  Y.  14;  S.  C,  4  Hun. 
692.  But  overdue  coupons  are  still  negotiable  instruments,  like  other  over- 
due commercial  paper,  and  one  who  has  taken  them  before  or  after  matu- 
rity and  obtained  good  title  may  transfer  that  title  to  another:  Orand  Rapids 
etc,  R,  R,  Co.  V.  Sanders,  54  How.  Pr.  214;  Arenta  v.  Commonwealth,  18 
Gratt  750;  Thompson  v.  Perrine,  106  U.  S.  589;  see  Commissioners  v.  BaUes, 
94  Id.  109;  Commissioners  v.  Clark,  Id.  279;  McClure  v.  Towns/np  o/Or/ord, 
Id.  482;  though  the  holder  may  have  had  notice  of  the  infirmities  ol 
the  bond  at  the  time  he  received  it:  Cromwell  v.  County  qf  Sac,  96  Id.  51. 
A  purchaser  of  coupons  before  their  maturity,  whatever  may  have  been 
their  original  infirmity,  can,  unless  he  is  personally  chargeable  with  fraud  in 
procuring  them,  recover  against  the  maker  the  full  amount  of  them,  though 
he  may  have  paid  therefor  less  than  their  par  value:  Id.  See  also  ti^io, 
*' Stolen  Coupons." 

Days  of  Oraee,  ^There  is  an  equal  division  of  authority  upon  this  point.  A 
late  case  in  New  York  holds  that  negotiable  coupons  are  entitled  to  days  of 
grace,  and  that  a  purchaser  before  the  expiration  of  the  days  of  grace  is  a 
purchaser  before  maturity:  Evertson  v.  NaXional  Bank,  66  N.  Y.  18,  22; 
while  in  Virginia  it  has  been  held  that  they  are  not  clothed  with  this  inci- 
dent of  other  negotiable  paper:  Arents  v.  CommonweaUh,  18  Gratt.  750.  Mr. 
Daniel,  in  his  work  on  negotiable  instruments,  stated  in  his  earlier  editions^ 


March,  1855.]  Morris  Cakal  etc.  Ck>.  v.  Fishsr.  435 

npon  the  aothority  of  the  Vii-ginia  decision,  that  oonpons  were  not  entitled  to 
gnce,  and  in  his  last  edition  has  found  no  reason  to  change  this  opinion,  not- 
withstanding the  New  York  authority:  2  Daniel  on  Neg.  Inst.,  3d  ed.,  sees. 
1490  a,  1505.  On  the  other  hand,  Mr.  Jones,  a  oarefal  and  lahorions  author, 
takes  the  view  of  the  New  York  authority:  Jones  on  Railroad  Securities,  sec 
326;  and  this  seems  to  ns  the  correct  one.  Mr.  Justice  Allen,  in  delivering 
the  opinion  of  the  court  in  Evertaon  v.  National  Bank,  66  N  Y.  14,  22,  23, 
said:  **It  is  probably  true  that  they  are  regarded  and  treated,  as  well  by 
promisor  as  promisee,  as  payable  at  the  day,  and  paid  as  if  in  terms  payable 
without  grace;  but  this  cannot  destroy  the  character  or  change  the  legal  effect 
of  the  instruments,  the  interpretation  of  which  is  for  the  courts.  It  is  only  as 
negotiable  commercial  paper  that  the  plaintiff^  as  a  bonajlde  purchaser,  could 
acquire  a  good  title  to  the  coupons  from  one  having  no  title  thereto;  and  he 
csn  only  acquire  sneh  title  by  a  purchase  nnder  the  same  circumstanoes  that 
would  give  him  a  title  to  other  oonunercial  paper;  and  if  there  were  no  days 

01  grace  for  the  payment  of  these  coupons,  they  could  not  be  transferred  so  as 
to  give  a  good  title."  See  also  this  case  cited  in  Cooper  v.  Town  qf  Thomp' 
•on,  13  Blatohf.  434,  438.  Of  course,  if  they  were  in  terms  payable  on  a  fizod 
day  without  grace,  after  that  day  they  would  be  overdue  paper,  and  the  pur^ 
chaser  would  obtain  no  more  than  his  vendor's  title.  "It  is  not  doubted," 
saya  Mr.  Jones,  ''that  a  negotiable  bond,  payable  at  a  given  day  or  on  time, 
is  entitled  to  days  of  grace;  and  there  can  also  be  no  doubt  that  negotiable 
coupons  are  entitied  to  the  same  privilege:"  Jones  on  Railroad  Securities,  sec. 
326.  There  certainly  is  no  apparent  reason  why  grace  should  be  denied  to 
coapons.  They  are  intended  to  circulate,  and  do  circulate,  as  negotiable 
securities,  with  all  other  privileges  of  commercial  paper.  Custom,  commercial 
usage,  the  "law  merchant,"  have  established  the  necessity  and  legality  of 
grace  as  applied  to  negotiable  instruments.  Then  if  the  coupon  u  a  negotia* 
ble  instrument,  the  same  force  of  expediency  and  sanction  of  legality  must 
endow  it  with  grace.  Where  the  law,  as  in  California  (Civ.  Code,  sec.  3132), 
deprives  all  negotiable  instruments  of  days  of  grace,  then  the  above  reasons 
fail,  and  grace  would  not  attach  to  a  negotiable  coupon. 

Stolen  Coupons, — ^Although  the  coupons  were  stolen,  a  purchaser  from  the 
thief  before  maturity,  bona  fide,  for  value,  and  without  notice,  would  obtain 
good  title:  EmrUon  v.  NaHonal  Bank,  66  N.  Y.  14;  Arenta  v.  Commonwealth, 
18  Gratt  760;  OUbough  v.  Norfolk  etc.  B,  B.  Co.,  1  Hughes,  410;  Spooner  v. 
Holme*,  102  Mass.  603;  S.  C,  3  Am.  Rep.  401;  see  also  Murray  v.  Lardner, 

2  Wall.  110;  National  Bank  v,  Texas,  20  Id.  72;  Hotehkiss  v.  National  Banks^ 
21  Id.  354.  But  if  he  purchased  them  after  maturity,  Arents  v.  Common* 
wealth,  18  Gratt.  760,  or  after  the  expiration  of  the  days  of  grace,  Ihfertson  v. 
NcUional  Bank,  66  N.  Y.  14,  or  even  if  he  purchased  them  before  their  ma- 
turity, but  they  were  not  negotiable,  not  being  payable  to  bearer  or  order, 
Boerison  v.  NaUonal  Batik,  supra,  he  takes  them  subject  to  all  the  defects  in 
the  title  of  his  transferrer,  and  therefore  subject  to  the  claims  of  the  trus 
owner  in  case  they  have  been  stolen.  Stolen  coupon  bonds  of  a  corporation 
were  sold  to  a  purchaser  in  good  faith,  and  for  value,  two  days  before  the 
principal  and  last  coupons  would  become  due,  and  bearing  coupons  which 
were  overdue.  The  purchaser  obtained  good  title  to  the  bonds  to  the  extent 
of  the  principal  and  last  coupons,  but  not  as  to  the  coupons  overdue:  OUbough 
▼.  Norfolk  etc,  B,  B.  Co,,  1  Hughes,  410,  citing  Murray  v.  Lardner,  2  WalL 
110;  National  Bank  v.  Texas,  20  Id.  72;  Hotehkiss  v.  National  Banks,  21  Id.  354, 

Bona  Fides  qf  Purchase  and  its  Priority  to  Maturity  Presumed.— Thn 
bolder  of  negotiable  coupons  is  presumed  to  have  taken  them,  before  due,  foi 
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Avalttftble  ooandeiatum,  and  without  notioe  of  any  objection  to  which  they 
wve  liable,  and  the  borden  ia  upon  the  defendant  to  show  the  oontmy: 
Waiiser  y.  StaU,  12  S.  0.  200;  OUy  of  Lexington  v.  BtUler,  14  WaU.  205; 
Murraif  ▼.  Lardner^  2  Id.  110;  aee  alao  Mechanics*  Beutk  y.  New  Tork  cte.  R. 
£•  Co,,  13  N.  Y.  590;  JtToran  y.  Commisskmere^  2  Kack,  722;  Oi<;y  qfEUn- 
te4  y.  .^broe,  29  N.  J.  Bq.  687;  6on<m;  Bailey  y.  TbtrnK/XaiMiiv,  13  Blatciht 


Cfrom  NegUgemoe  in  Purekaeer  doe$  noi  of  Itm(f  Make  Him  Mala  JMe: 
Murray  y.  Lardnert  2  WaU.  110.  In  thia  case  the  bonda  were  stoleii,  and 
were  negotiated  the  next  monungt  and  Lardner,  from  whom  they  were  atolen, 
«ied  Murray,  the  purchaser,  in  detinue  for  the  bonda.  The  point  was  made 
that  the  pnrchaaer  had  been  groealy  negligent  in  taking  the  bonda,  and  waa 
therefore  guilty  of  maiafidee.  But  the  court  refused  to  adopt  thia  as  law, 
•Jiriding  tiiat  aotual  maiajidee  waa  necessary  to  oyertum  the  purchaser's  title, 
«m1  that  gross  n^gUgenoe  did  not  constitute  this. 

Bona  Mie   Holder   h^ore  Matmity  qf  Munidpal-hond   Cot^pons, — ^The 
isgal  principles  applicable  to  actions  on  negotiable  bonds  apply  also  to  ao* 
tians  upon  tiie  coupons  of  such  bonds:  WaUoer  y.  SUOe,  12  8. 0. 200.    There- 
isce  a  consideration  of  the  law  of  municipal  bonda  is  necessary  to  aa  ezhanst- 
iye  treatise  on  the  law  of  coupons  affixed  thereto.     Confining  ouraelyea, 
boweyer,  more  particularly  to  the  coupons  alone,  we  may  notice  at  the  outset 
»  stem  determination  of  the  courts  to  protect  the  bona  fide  holder  of  such 
negotiable  coupons.    In  the  first  place,  municipal  corporations,  if  they  are  to 
execute  a  valid  bond,  must  be  authorised  to  do  so:  CrwMDtXL  y.  Coivaiiiy  ofSac, 
'96  U.  S.  51;  and  if  they  issue  bonds  and  coupons  without  any  authority,  these 
bonds  and  coupons  are  void  in  any  hands:  Mdlen  y.  Lanemg,  20  Blatchf.  27S; 
CfromweU  y.  County  </  Sae,  96  U.  S.  51;  Anthony  v.  County  of  Jaeper,  101 
Id.  693;  Welle  y.  Supervieore^  102  Id.  625;  Taum  qfSotUh  Ottawa  y.  PerHne^ 
M  Id.  260;  MtClnre  y.  Townehipqf  Oxford,  Id.  432;  Mar  A  y.  FuUim  Comity, 
Ul  WaU.  683;  WUeon  y.  City  of  Shreveport,  29  La.  Ann.  673;  TownqfMiddk- 
p$Hv..a!t»aHfeIn»,  Co.,  S2m.  562;  TownehipqfJS!aatOal^andy.8Hwier,9i 
U.  S.  257;  WUliameonY.  Cityo/Keokuk,4AloweL,  88;  SmUhv,  Ontario, ISBlatchf. 
267;  Mdlen  y.  LaxuAng,  20  Id.  278.     But  in  a  suit  by  a  bona  fide  holder  befors 
maturity,  against  a  municipal  corporation,  to  recover  the  amount  of  oonpoos 
dae,  or  bonds  issued  under  authority  conferred  by  law,  no  questions  of  form 
•nerely,  or  irregularity,  or  fraud,  or  misconduct  on  the  part  of  the  agents  of 
'the  corporation,  can  be  considered.    The  only  matters  left  open  in  this  case 
for  inquiry  are:  1.  The  authority  to  issue  the  bonds  by  the  laws  of  the  state; 
4nd  2.  The  6ofia/(£e9  of  the  holder:  BouedcY.  Maiyor  etc  qf  Jersey  City,  18 
Ved.  Bep.  719;  Eatt  Lincoln  v.  Ikmenport,  94  U.  S.  801;  Pompton  v.  Cooper 
Union,  101. Id.  196;  Copper  v.  Mayor  etc  qf  Jersey  City,  44  N.  /.  L.  634; 
Miller  v.  Town  qf  Berlin,  13  Blatohf.  245;  Phdpe  v.  Totes,  16  Id.  192;  Firet 
JfmUonai  Bank  v.  ArUngion,  Id.  57;  Walker  y.  State,  12  a  G.  200,  Stewari 
w.  Laneing,  104  U.  &  505;  Oxford  Bankv.  Wheeler,  72  N.  T.  201;  Bose  y. 
Kfurties,  31  Id.  606;  People  v.  Brown,  55  Id.  187.    A  bona  fide  pnrchaaer  of 
sminicipal  bonds  takes  the  instrument  freed  from  aU  infirmities  in  its  origin, 
miless  it  is  absolutely  void  from  want  of  power  in  the  maker  to  issue  it:  Orom- 
^mU  v.  County  of  Sac,  96  U.  S.  51;  S.  C,  94  Id.  351.    A  5ona  ^b  holder  for 
yalne  of  interest  coupons  of  bonds  of  a  mxmicipal  corporation,  which  appear 
•vsgular  upon  their  face,  and  show  authority  for  their  issuance,  is  entitled  to 
vaoover  upon  them,  notwithstanding  certain  facts  not  apparent,  which  would 
^feherwiBO  make  the  bonds  illegal,  such  as  that  the  entire  amount  of  the  bonds 
in  excess  of  the  proportion  which  by  law  it  should  bear  to  the  taxable 
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property  of  the  township:  Wilson  v.  SaiamaneOf  90  Id.  499;  Feopie  v.  Wtdter, 
68  K  T.  403;  Phelps  t.  LewmUm,  15  Blatchl  131,  in  which  at  the  time  of  th» 
pnrcfaaae,  writa  of  certiorari  were  pending  to  annul  the  acts  of  the  tcvwn  official* 
in  iasaing  the  bonds.  Bat  see  Smith  v.  Ontario,  15  Id.  267.  Gonpon  bond* 
of  town  were  hy  oomnuasionen  executed  to  railroad  company  pcmnumt  to 
order  of  the  coimtj  judge,  which  was  reversed  by  the  sopreme  ooort  in  a  pro- 
ceeding whereof,  before  they  were  issued,  the  commiasiotterB  and  the  company 
had  doe  notice.  Althoiiy;h  between  the  company  and  the  town  the  hondi  were 
invalid,  a  bona  fidt  holder  of  the  coapons  conld  recover  against  the  towni 
SUwatn  V.  Lanmng,  104  U.  S.  505.  A  provision  in  the  statate  that  the  bonds 
be  registered  in  the  office  of  the  town  clerk  is  directory  merely,  and  if  not 
complied  with  will  not  invalidate  the  coupons  in  the  hands  of  an  innocent  pQr> 
chaser:  Jlrsf  NaUonal  Bank  v.  ArUngUm,  16  Blatchf .  57.  Town  commiasionere 
who  have  received  from  the  collector  moneys  raised  by  tax  to  pay  interest 
coapons' on  bonds  of  the  town  issaed  in  aid  of  a  railroad  cannot,  in  defense  to 
an  action  by  a  holder  thereof,  set  up  the  invalidity  of  the  bonds*;  not  even  if 
the  town  has  passed  a  resolution  for  the  commiasioiierB  to  so  resist  and  be 
indemnified  by  the  town:  Oatford  Bank  v.  Wheder,  72  K.  Y.  201;  Horn  t. 
ChtrtiMj  31  Id.  606;  People  v.  Brown,  55  Id.  187;  although  in  a  suit  against 
the  town  itself  such  defense  would  be  available:  Id. ;  Stewart  v.  Lansing,  104 
U.  S.  605. 

Recitals  in  the  bonds  that  they  have  been  executed  in  the  manner  pre* 
scribed  by  the  statute  are  cbnolasive,  when  coapons  come  into  the  hands  of - 
bona  Jlde  purohasers  before  maturity.  Thus  redtak  in  a  bond  to  the  effect 
that  the  town  has  executed  the  power  of  issuing  bonds,  in  accordance  with 
the  provisions  of  the  statute  conferring  this  power,  though  the  statate  does 
not  provide  the  mode  in  which  the  power  shall  be  exereised,  are  condusive 
upon  the  town  in  an  action  by  a  bona  Jlde  bondholder  to  recover  the  amount 
of  an  interest  coupon:  Lane  v.  Embden,  72  Me.  354.  So  a  recital  by  officers 
of  a  municipal  corporation  that  a  condition  precedent  to  the  issuance  of  tha 
bonds  has  been  complied  with  is  conclusive,  when  the  bond  is  in  the  hands 
of  a  bona  fide  holder,  provided  those  officers  are  expressly  or  impliedly  vested 
by  the  statute  with  the  power  to  decide  that  question:  Phelps  t.  Lewiston,  15 
Ettatchf.  131,  151.  If  the  bonds  are  issued,  "certifying,  expressly  or  im- 
pliedly, that  they  are  issued  under  the  law,  by  those  authorised  to  determine 
that  they  could  properly  be  issued,"  they  are  valid  in  the  hands  of  bona  fide. 
purehasers:  Smith  v.  Ontario,  Id.  267. 

The  raDway-aid  bonds  of  a  municipal  corporation,  when  delivered  to  the- 
railroad  company,  were  without  seals,  and  were  negotiated  by  the  railroad 
company  after  affixing  seals,  but  before  certain  conditions  were  fulfilled  on 
the  part  of  the  railroad  company,  which  were  prescribed  by  the  statate.  The 
bonds  contained  a  recital  that  they  were  issued  under  the  hands  and  seals  of 
the  proper  officers  of  the  municipal  corporation.  These  were  held  good  iik 
the  hands  of  an  innooeot  purohaser:  Phelps  v.  Yates,  16  Blatchf.  192.  In. 
Avery  v.  Springport,  14  Id.  272,  similar  bonds  and  coupons  were  issued,  but 
no  seals  were  ever  affixed  to  the  bonds,  though  their  wording  showed  that 
sealing  was  intended;  and  it  was  held,  in  a  suit  on  the  coupons,  that  the  bonds 
and  coupons  were  void,  even  in  the  hands  of  a  bona  fide  holder.  But  in 
Phelps  ▼.  TtUes,  supra,  this  case  was  distinguished,  on  the  ground  that  there 
the  absence  of  the  seals  was  patent  to  ever%  one. 

A  town  was  estopped,  as  against  a  bona  fide  holder  for  value  of  coupoasy 
from  questioning  their  validity  on  the  ground  of  irregularity  in  their  issuance^ 
tfter  it  had  accepted  and  retained  the  stock  for  which  the  bonds  and  coupons 
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were  isBoed,  and  after  it  had  paid  the  interest  on  the  bonds  for  a  number  of 
years:  Whiting  v.  PoUer,  18  Blatchf.  105;  compare  Irtoin  v.  (hUtano,  Id.  250. 
Bat  the  fact  that  a  town  had  paid  coupons  and  retained  the  stock  did  not 
make  the  bonds  valid  in  the  hands  of  an  innocent  purchaser,  when  the  town 
had  no  authority  to  issue  them;  MeUen  v.  Latuing,  20  Id.  278.  Where  a  stat- 
ute validated  the  bonds  of  a  town  illegally  issued,  when  in  the  hands  of  bona 
fide  purchasers,  a  bona  fidt  purchaser  of  coupons  had  a  good  cause  of  action 
thereon  against  the  town,  notwithstanding  he  had  oenstmotive  notice  of  the 
invalidity  of  their  issue,  and  knew  that  the  town  contested  the  validity  of 
the  bonds:  Qo<^per  v.  Twon  qf  Thomp9on,  13  Id.  434.  And  though  he  may 
have  notice  of  infirmities  in  its  origin,  a  purchaser  of  a  municipal  bond  from 
a  bona  fide  holder,  who  obtained  it  for  value  before  maturity,  takes  it  as  freed 
from  such  infirmities  as  it  was  in  the  hands  of  such  holder:  OrtWNoeffv. 
Cofumty  qf  8ac^  96  U.  8.  61. 

One  who  ia  not  a  bona  fidt  holder  is  not  protected :  BaUeff  v.  Town  qf  Lane- 
ing,  13  Blatdif.  424.  So  where  the  holder  of  detached  coupons  of  rnxmicipal 
bonds  is  not  a  bona  fidt  holder  for  value,  he  cannot  recover  thereon  when 
they  have  been  issued  by  an  agent  of  the  corporation  fraudulently:  Wh^ord 
V.  OUurh  Oo,f  13  Fed.  Rep.  837.  A  purchaser  with  notice  cannot  recover  upon 
detached  interest  coupons  fraudulently  issued  after  maturity:  Id.  So  where 
the  bonds  are  not  genuine,  or  oertain  conditions  precedent  to  their  validly 
have  not  been  fulfilled,  the  coupons  will  be  invalid.  Thus  a  bona  fide  holder  of 
coupons  could  not  recover,  because  of  the  insufficiency  of  the  assessor's  affi- 
davit that  the  requisite  consent  of  the  tax-payers  had  been  obtained  for  the 
Issuance  of  the  bonds,  where  the  bonds  referred  to  the  statute  which  made 
the  assessor's  affidavit  necessary :  Smith  v.  OnJLario^  15  Blatchf.  267.  Municipal 
bonds  were  issued  to  a  railroad,  payable  upon  the  express  condition  that  the 
railroad  should  be  constructed  to  the  town.  A  statute  passed  before  the 
issuance  of  the  bonds  fixed  the  time  within  which  the  road  should  be  com- 
pleted, being  prior  to  the  maturity  of  the  bonds.  It  was  held  that  the  con- 
struction of  the  road  as  agreed  was  a  condition  precedent  to  the  payment  of 
the  bonds  or  coupons,  in  whatever  hands  the  bonds  might  be,  notwithstand- 
ing the  town  had  received  the  capital  stock,  this  being  part  of  the  consider- 
ation of  the  bonds,  and  notwithstanding  some  of  the  interest  coupons  wers 
payable  before  the  time  for  the  completion  of  the  road:  Qreen  v.  Difenburg, 
2  Flip.  477. 

Presentment  for  Payment, — ^like  a  promissory  note  payable  on  a  day  cer- 
tain, the  coupon  need  not  be  demanded  of  the  payor  upon  the  day  of  its 
maturity  in  order  to  preserve  the  payor's  liability:  Arenta  v.  CommoTnoealth^ 
18  Gratt.  773;  City  qf  J^ersonvUte  v.  Pattenon,  26  Ind.  16;  Langeton  v. 
SouthCarolina  B,  R.  Co,,  2  S.  G.  248;  Smith  v.  TaUapooaa  County,  2  Woods, 
574.  And  even  when  drawn  in  the  form  of  a  draft  on  a  bank,  neither  de- 
mand nor  notice  need  be  given  in  order  to  charge  the  drawer:  Mayor  etc  rf 
Nashville  v.  Potomac  Ina.  Co,,  2  Baxt.  296;  Mayor  etc,  of  KashviUe  v.  jPIrK 
National  Bank,  1  Id.  402. 

In  Alabama  a  statue  provides  that  the  county  commissioners  must  audit  all 
claims,  and  that  no  suit  can  be  maintained  upon  a  claim  against  a  county  untU 
the  claim  is  presented  and  the  other  statutory  requirements  complied  with. 
But  it  was  held  that  railway-aid  bonds  and  coupons,  issued  under  authority  of 
statute  which  definitely  fixed  their  validity  and  amount,  need  not  be  pre- 
sented by  the  holder  to  the  court  of  county  coounissioners  when  due,  before 
commencing  suit  to  enforce  their  payment,  notwithstanding  the  above: 
Greene  County  v.  Daniel,  102  U.  S.  187.     And  if  the  commissioners  refuae  to 
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hfwy  a  tax  for  their  payment,  mandamui  liei  to  compel  them  to  do  ao:  Shin-^ 
hme  V.  Randolph  County ^  56  Ala.  183;  Qrtene  County  v.  DaiM,  102  U.  S.  187. 
If  there  be  a  guarantor  upon  the  coupon,  it  ehoold  be  presented  within  rea- 
■onable  time,  in  order  to  charge  him:  ArenU  v.  CotmncnwedUh^  18  Gratt  773. 
And  if  there  were  an  indoreer,  it  should  undoubtedly  be  presented  at  ma- 
turity, in  order  to  charge  him:  Bonner  v.  New  Orleans,  2  Woods,  135;  2  Dan- 
iel on  Neg.  Inst.,  sec  1508. 

L%$  Pendens,  Bona  Fide  Purchaser  h^ore  MaiturUy  is  noi  Jffeeted  by.  The 
pendency  of  a  suit  attacking  the  validity  of  negotiable  ooupons,  of  which  the 
pni  chaser  bona  fds  before  maturi^  has  no  actual  notice,  does  not  affect  his 
title:  County  qf  Warren  v.  Moray,  07  U.  S.  96.  A  bona  fide  purchaser  is  not 
affected  by  the  pendency  of  writs  of  eeriwrari  to  annul  the  acts  of  the  town 
efficials  in  issuing  the  bonds:  Phelps  ▼.  Lewiston,  15  Blatchf.  131;  see  Stewart 
T.  Lansing,  104  U.  a  505. 

Overdue  Coupons  Attached  to  Bond  do  not  Bender  Bond  and  After* 
wuUurmg  Ooupons  Dishonored,  The  mere  fact  that  an  installment  of 
aiterest  is  overdue  and  unpaid,  disoonnected  with  other  facts,  is  not  suffi- 
cient to  affect  the  position  of  one  taking  the  bonds  and  subsequent  coupons 
before  their  maturi^  for  value  as  a  bona  fide  purchaser.  There  might,  of 
•ourse,  be  other  facts  of  which  the  purchaser  had  notice,  which,  in  connec- 
tion with  this  &ct,  would  be  sufficient  to  put  him  upon  inquiry  as  to  the  suf- 
fieiency  of  the  bond  and  coupons:  Parsons  v.  Jackson,  99  U.  S.  434;  Railway 
Co,  V.  Sprague,  103  Id.  695.  But  this  fact  alone  is  not  sufficient  to  affect 
him  with  notice  of  defects  in  the  bonds  and  coupons  not  yet  due,  or  of  other 
•quities  appertaining  thereto:  Cromwell  v.  County  qf  Sac,  96  Id.  51;  Miller 
V.  Town  of  Berlin,  13  Blatchf.  245,  250;  Railway  Co.  v.  Sprague,  103  U.  S. 
762;  Rouede  v.  Mayor  etc,  qf  Jersey  City,  18  Fed.  Rep.  719;  see  also  National 
Bank  v.  Kirby,  108  Mass.  497;  Boss  v.  HewiU,  15  Wis.  260;  Gilbough  v. 
Norfolk  etc.  Co.,  1  Hughes,  410;  StaU  v.  Cobb,  64  Ala.  158;  contra:  lirit 
National  Bank  v.  County  Commissioners,  14  Minn.  77.  The  mere  non-pay- 
ment of  coupons  at  maturity  does  not  by  any  means  necessarily  indicate  the 
existence  of  frauds  or  equities  not  supportable  against  a  bona  fide  purchaser 
•0  as  to  put  such  a  purchaser  upon  inquiry.  Indeed,  it  usually  denotes  merely 
■omo  temporary  financial  pressure  or  falling  off  of  expected  revenues  or  in- 
come, or  many  other  causes  having  no  connection  with  the  original  validity  of 
the  bonds  and  coupons.  To  hold  that  in  such  case  all  the  bonds  and  coupons 
would  be  dishonored  paper  would  greatly  impair  the  currency  and  credit  of 
such  securities,  and  correspondingly  diminish  their  value:  Cromwell  v.  County 
^  Sac,  96  U.  S.  58,  per  Field,  J.  Where  the  bonds  themselves  provide  that 
npoD  default  in  the  payment  of  any  coupon  the  bonds  shall  become  due  and 
payable,  the  bonds  become  due  upon  such  default:  Mayor  etc  qf  Or{fin  v. 
CUy  Bank,  58  Qa.  584;  see  also  Walnut  v.  Wade,  103  U.  S.  605. 

Coupons  Ssoussd  bt  Mostgage,  and  Osdkh  or  Patmxnt  oy  Coupons. — 
Coupons  Share  in  Mortgage  Securing  Bond.  The  coupon  is  part  of  the  debt 
•overed  by  the  mortgage,  which  secures  the  bond  to  which  it  was  attached, 
and  the  security  of  the  mortgage  inures  to  the  transferee  of  the  coupon, 
though  detached  from  the  bond:  Miller  v.  Rutland  etc  R.  R.  Co.,  40  Vt.  399; 
County  qf  Bea/oer  v.  Armstrong,  44  Pa.  St.  63;  Haven  v.  Orand  Junction  R, 
R.  Co.,  109  Mass.  88;  Union  Trust  Co.  v.  MonticeOo  etc  R.  R.,  63  N.  Y. 
S14.  Interest  upon  the  coupon,  when  overdue,  is  also  covered  by  the  mort- 
gage: Cfibert  v.  Washington  City  etc  R.  R.,  33  Gratt.  599.  With  respect  to  the 
•rder  of  payment  of  coupons,  a  transfer  of  coupons  can  give  to  the  trans- 
isree  no  greater  rights  than  those  created  by  the  mortgage  executed  to  secure 
Ihflhr  payment:  Ketehsm  t.  Jhmcan,  96  U.  S.  659,  671. 
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Order  qf  Payment  qf  Coupoms  cut  qf  Proceeds  of  SecwrUf — Overdwe  Coupome 
not  JShUiUed  to  Pr«ort<y.— Although  ooapona  are  nsually  to  be  paid  in  tbo 
order  in  which  they  fall  doe,  Jones  on  Bailroad  SeooritieBy  no.  327i  etill 
when  the  mortgage  which  seouies  the  bonds  and  interest  is  enforced,  and 
the  prooeeds  are  insnfficient  to  pay  all  the  coupons,  mere  priority  of  mntority 
gives  no  right  to  priority  of  satisfisction:  Sewail  y.  Bramerd^  38  Vt.  964.  Nor 
is  the  holder  of  conpons  entitled  to  priority  over  the  holder  of  the  bond  from 
which  it  was  detached  in  a  final  distribution  of  the  prooeeds  of  the  whole 
mortgaged  property,  although  usually  the  law  applies  payment  first  to  the 
eactingnishment  of  interest  The  bonds  and  coupons  are  entitled  to|MM^ 
paetu  or  pro  rata  distribution,  priority  attaching  to  neither  bonds  nor  coupons, 
nor  to  any  ooupon,  on  aooount  of  its  priority  of  maturity:  State  ▼.  SparUmlmrg 
etc.  H,  B.  Co.,  8  S,  C  129;  SewaU r.  Braimerd,  S8  Vt.  9M;  JiiOery.MMmd 
etc.  B.  B.  Co.,  40  Id.  399;  Ketchum  y.  Duncan,  96  U.  S.  650,  671.  Where 
the  mortgage  is  foreclosed,  upon  the  happening  of  a  contingency  provided  for, 
such  as  the  failure  to  pay  interest^  the  holders  of  the  oonpons  past  due  at  the 
time  of  the  sale  are  not  entitled  to  priority  of  payment  over  the  owners  of 
the  principal  debt,  which  was  not  then  due,  but  the  prooeeds  of  the  sale  are 
distributable  pari  paeeu  between  the  holders  of  the  coupons  past  due  and  the 
owners  of  the  bonds:  Staie  v.  Spartanburg  etc.  B.  B.  Co.,  8  S.  C.  129;  Ihrn* 
kam  Y.  Omcmnati  tic.B*y  Co.,  1  WaU.  254.  In  the  latter  case  it  was  provided 
in  the  mortgage  that  the  bonds  should  become  due  upon  default  in  the  pay* 
ment  of  the  interest  or  principal  in  any  bonds,  but  it  was  also  provided  that 
in  no  case  should  the  principal  in  any  bond  be  considered  due  until  twenty 
years  after  its  d*te.  The  sale  under  the  mort^;age  was  made  within  twenty 
years,  but  the  overdue  interest  warrants  were  entitled  to  no  priority.  And 
the  provision  reepeoting  the  twenty  years  was  said  to  have  been  inserted 
merely  to  exclude  any  possible  inference  that  a  bondholder,  under  any  ciroom- 
•tances,  might  bring  an  aotion  for  the  prinoipal  beforeit  becamedue  by  itstenns. 

Coupone  that  Bondholders  and  Coupon  Jlolders  haive  Beason  to  BeUeve  are 
Paid  not  Untitled  to  Share  in  Prooeeds  qf  Security  as  against  Them.  When  the 
bondholders  and  coupon  holders  have  presented  their  coupons  for  payment, 
and  have  reoeived  the  amount  of  the  coupons,  and  therefore  have  reason  to 
believe  that  they  have  been  finally  paid,  these  coupons  are  not  entitled,  aa 
against  such  interested  parties,  to  share  in  the  prooeeds  of  the  sale  of  the 
mortgage  security,  although  they  were  in  fact  taken  up  by  one  who  advanced 
to  the  corporation  issuing  the  bonds  the  money  to  pay  them,  under  an  agree- 
ment that  they  were  to  be  delivered  to  him  uncanoeled  as  aecarity  for  his  ad- 
vances. As  between  him  and  the  bondholders  who  received  the  amount  of 
their  coupons  in  ignorance  of  the  transaction,  and  supposing  their  coupons 
to  have  been  paid,  the  latter  have  the  prior  equities:  Union  Tntst  Co.  v. 
Monticello  etc.  B.  R.  Co.,  63  N.  Y.  311;  see  also  Virginia  v.  Chesapeake  etc 
Canal  Co.,  32  Md.  501;  Harbeck  v.  VanderbiU,  20  K.  Y.  398;  Bobinson  v. 
Leamtt,  7  N.  H.  100;  James  v.  Johnson,  6  Johns.  Ch.  423. 

Bat  as  against  the  railroad  company  itself,  who  issued  the  bonds,  and  to 
whom  the  advances  were  made,  and  with  whom  the  agreement  was  executed, 
the  coupons  so  delivered  up  were  valid  securities  in  the  hands  of  the  holder, 
and  a  mortgage  upon  the  corporate  property,  given  to  pay  the  bonds,  might  be 
enforced  for  his  benefit:  Union  Trust  Co.  v.  MonticeUo  etc  B.  B.  Co.,  63  N.  Y. 
311.  So  one  who  has  taken  coupons  in  this  vray  as  security  for  advances,  though 
he  cannot  share  in  the  proceeds  as  against  the  bondholders,  may  nevertheleM 
claim  and  obtain  payment  from  any  surplus  remaining  after  the  payment  ol 
the  bondholders:  Hapen  v.  Grand  Junction  B.  B.etc  Co,,  109  Mass.  88. 
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Wbere,  however,  fodi  a  tnaaaotioii  as  thU  is  not  plainly  a  payment  of  tlis 
eoupons,  Init  rssembles  rather  a  transfer  of  the  ooapons,  tiiis  rale  would  nol 
apply.  ThQs,  where  the  oorporation  had  previoasly  paid  the  conponB  at  its 
own  offlee,  bat  aftsrwards  dirseted  the  holders  to  take  the  ooapons  to  a  bank 
to  reoeiTe  payment^  the  holders  who  prssented  their  ooapons  at  the  bank  and 
were  then  paid  might  properly  prssome  that  the  oorpotatian  was  not  paying 
liie  ooapons^  bat  thnt  the  bank  was  adnmoing  the  money.  And,  nnder  these 
cirouiuslaneas,  the  bank  holding  the  conpons  woald  stand  in  the  position  of 
any  other  hemt  Jide  porchaser  of  ooapons:  Ketekmm  y.  Dwiom,  96  U.  8.  650. 

Irtuurp  ok  OvniDVB  Ooxtfohs. — Interest  U  Beeoverabie  upon  Conpom  after 
Aeir  MatmrUiy;  for,  being  promissory  notes,  generally  speaking,  it  is  jast  that 
if  not  paid  when  dae  they  shoald  oontinae  to  draw  intersst  by  way  of  com- 
psusatiun  for  the  damages  inoorred  from  the  detention  of  the  money.  Inters 
est  npon  OTvrdae  conpons  is  therefore  reoorerable,  and  shoald  be  oompnted  at 
tiw  lawful  rate,  withoat  semi-annnal  or  other  rests:  Awrora  Oky  v.  Wtatf  7 
Wan.  105;  Tkom^peon  ▼.  Lee  Cmmty,  3  Id.  332;  Oelpcke  v.  (My  qf  Dyhuque^  1 
Id.  175;  Town  of  Genoa  ▼.  IToocfn^^,  92  U.  S.  502;  Amy  y.  Ihdmque,  98  Id. 
€71;  WaHma  v.  Wade^  103  Id.  695;  OromweU  v.  County  of  Sac,  96  Id. 
61;  iToaUonong  ▼.  Bnrton,  104  Id.  668;  Phelps  v.  Lewiston,  15  Blatohf.  131; 
ffoUmyewoirth  r.  OUy  of  Detroit,  3  McLean,  472;  ForstaU  v.  Louieana  Plant- 
srv*  AeeoekOkn,  34  La.  Ann.  770;  Virginia  y.  Cheaapeake  etc.  Canal  Co,,  82 
Md.501;  VreMv./irs<i>tvimo»e<<;.^.i?.Co.,25Minn.320;  AekudotR.R.Co, 
▼.  EUHoU,  fS^  N.  H.  397;  Conneetknt  Mutual  Ins.  Co.  ▼.  Cleedand  etc,  B.  B., 
41  Barb.  9;  S.  0.,  26  How.  Pr.  225;  Bvrrough  ▼.  Commissioners,  65  N.  C.  234; 
McLendon  ▼.  CommMonen,  71  Id.  38;  County  tf  Bea/eer  y.  Armstrong,  44 
P^  St.  63;  North  Pennsylvania  B.  B.  Co.  v.  Adams,  54  Id.  94;  National 
Exchange  Bank  v.  Hare/ord  etc  R.  B.  Co.,  8  R.  I.  375;  Langston  y.  South 
Carolina  B.  B.  Co.,  2  S.  G.  248;  San  AnUmio  y.  Lane,  32  Tez.  405;  Mayor 
etc.  of  NadtmOs  y.  t^raH  National  Bank,  l.Bazt.  402;  Arents  y.  Common* 
walth,  18  Gratt  750,  776;  Oibert  y.  W.  C.  V.  M.  etc.  B.  B.  Co.,  33  Id.  699; 
MiUs  Y.  Town  qfJ^erson,  20  Wis.  50.  So  also  exchange  is  reooYerable  npon 
ooapons  where  cironmstanoes  exist  which  woald  warrant  its  recoYory  on  any 
other  nsgotiAble  instrament:  Oelpcke  y.  Dubuque,  1  WalL  20;  City  ofJeffer» 
sonmSLt  y.  PaUersan,  26  Ind.  16;  KoMonong  y.  Burton,  104  U.  S.  66a 
Interest  npon  oYerdne  coupons  is  coYsred  by  the  mortgage  which  seoares  the 
payment  of  the  bonds:  Oibeit  y.  W.  0.  V.  M.  etc.  B.  B.  Co.,  33  Gratt.  599. 

No  Prior  Demand  of  Paiyment  is  Necessary  in  Order  to  Becover  Interest  on 
Overdue  Coupons  that  are  payable  at  a  certain  time  and  place,  but  interest 
nins  from  the  matarity  of  the  coapons:  Oelpdte  v.  Dubuque,  1  WalL  175; 
Thompson  y.  Lee  County,  3  Id.  327;  Aurora  City  y.  West,  7  Id.  82;  Clark  y. 
Iowa  aty,  20  Id.  583;  Toum  of  Genoa  y.  Woodruff,  92  U.  S.  502;  Wahmt  y. 
Wade,  103 Id.  683;  Ohio  y.  Frank, Id.  697;  Welskr.  First Divisionetc.  B.  B. 
Co.,  25  Minn.  314;  Burroughs  y.  Biehmond  County,  65  N.  C.  234;  North 
PemuylsamaB.  B.  Co.  y.  Adams,  54  Pa.  St  97;  Langston  y.  Souih  Carolina 
B.  R.  Co.,  2  S.  a  248;  Mayor  etc  of  NashmUe  v.  First  National  Bank,  1 
Baart.  402;  see  Spencer  y.  Pierce,  5  B.  I.  63;  San  Antonio  y.  Lane,  32  Tex. 
405;  MiUs  v.  Jefferson,  20  Wis.  60;  J^ffersonviUe  y.  Patterson,  26  Ind.  16; 
Virginia  y.  Chesapeake  etc  CaneU  Co.,  32  Md.  509;  contra:  Whittaker  y. 
Hartford  ete.  B.  B.  Co.,  8  R.  I.  47;  People  v.  Tazewell  County,  22  IlL  147; 
see  Chicago  y.  People,  56  Id.  327;  Johnson  y.  Stark  County,  24  Id.  75;  Alex- 
ander Y.  Commissioners,  67  N.  G.  330;  McLendon  y.  Commissioners,  71  Id. 
38;  Corcormn  y.  Chesapeake  etc  Canal  Co.,  1  MoArthnr,  358.  In  Phdps  y. 
Lemislon,  16  Btetchf.  131,  it  is  said  that  "after  demand  of  payment"  %^ 
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oonpona,  interest  is  to  be  allowed.  Where  a  bond  is  made  payable  on  de- 
mand at  a  partionlar  place,  demand  most  be  made  before  interest  mns:  Amrora 
CUy  Y.  WeH,  7  WaU.  82, 105;  Qdpdx  ▼.  Ct^  of  Dubuque,  1  Id.  175;  Cor- 
coram  ▼.  Ckeaapeake  etc  OcmcU  Co.,  1  McArtlrar,  368;  WhUaber  ▼.  Hartford 
etc  B.  J?.  Co.,  8  R.  L  47.  The  owner  of  lost  coapons  may,  upon  tendering 
indemnity,  reooTer  their  amonnt  with  interest  from  the  date  of  demand  and 
tender  of  indemnity:  FUekHt  v.  North  Penruylvama  B,  R,  Co.,  5  Phila.  132. 

OorportUion  «s  not  Bound  to  Seek  its  Creditors  in  Foreign  Country;  therefore 
a  bondholder  resident  or  absent  in  a  foreign  coontry  cannot  oompel  payment 
of  interest  on  overdae  conpons,  when  he  does  not  demand  payment,  and  does 
not  prove  inability  and  want  of  readiness  to  pay  at  the  time  and  plaoe  ol 
payment:  BmUn  v.  Lehigh  etc,  Co,,  47  Pa.  St.  76. 

Beadinesa  qf  Paiyor  to  Paig  at  TmA  and  Place  qf  Pagment  Abatee  Inieretl, 
If  the  defendant  corporation  can  show  a  readiness  and  ability  to  pay  the 
coupons  at  the  time  and  place  of  payment,  and  no  demand  of  payment  was 
made  before  suit  brought  on  the  coupons,  no  interest  can  be  reoovrnd:  North 
Pennsylvania  B,  B,  Co,  v.  Adams,  54  F^  St.  94;  Philadelphia  etc  B,  B,  Co, 
V.  Johnson,  Id.  127;  WabnU  v.  Wade,  103  U.  S.  683;  Mayor  etc  qf  NashmBe  v. 
First  National  Bank,  I  Baxt  402.  And  the  burden  of  proving  this  is  apon 
the  corporation:  Jones  on  Railroad  Securities,  sec.  336;  but  see  Mayor  etc  <J 
NatkcUle  v.  First  National  Bank,  1  Baxt.  402.  If  the  corporation  has  fundi 
at  the  time  and  place  sufficient  to  pay  the  coupons  and  all  other  maturing 
obligations,  the  corporation  is  not  obliged  to  show  that  the  funds  for  the  pay- 
ment of  the  coupons  were  kept  separate  from  the  other  funds  of  the  corpora* 
tion:  Bmlen  v.  Lehigh  etc  Co,,  47  Pa.  St.  76. 

Bate  qf  Interest  on  Coupon  Overdue  will  be  the  legal  rate,  even  where  the 
interest  on  the  bonds  themselves,  after  maturity,  continues  at  the  rate  stipu- 
lated for  in  the  bond:  Sangston  v.  South  Carolina  B,  B.  Co.,  2  S.  C.  248; 
Spencer  v.  Pierce,  5  R.  I.  63;  Cromwell  v.  County  qf  Sac,  96  U.  8.  51.  See 
Ohio  V.  Frank,  103  U.  8.  697. 

AanosB  upon  Coopons. — Coupons  cure  Independent  Securitks  when  Severed 
from  the  Bond,  and  may  be  Sued  upon  without  Producing  the  Bond:  See  eupra, 
**  Coupons,  Definition,  Form,  and  Nature  of."  The  holder  of  negotiable  bonds 
or  coupons  may  sue  upon  them  in  his  own  name:  Carr  v.  Le  Farre,  27  Pe.  8t 
413;  Society  for  Savings  v.  New  London,  29  Conn.  175;  Johneon  v.  County  of 
Stark,  22  111.  75.  Negotiable  coupons,  when  detached  from  the  bond,  are, 
generally  speaking,  independent  securities,  though  they  still  retain  some 
relation  to  the  bond:  See  supra,  "  Connection  between  Bond  and  Coupon." 
A  holder  of  such  negotiable  conpons  may  sue  and  recover  upon  them,  when 
detached  from  the  bond,  without  producing  the  bond,  or  being  interested  in 
it,  for  the  coupons  were  intended  for  the  very  purpose  of  circulating  and 
existing  independent  of  the  bond :  Commissioners  qf  Knox  County  v.  Aspinwall, 
21  How.  54;  Thompson  v.  Lee  County,  3  Wall.  327;  CUy  v.  Lamson,  9  Id. 
477;  Walnut  v.  Wade,  103  U.  S.  695;  First  National  Batik  v.  Bennington^  16 
Blatchf.  53, 54;  Kennard  v.  Ccus  County,  3  Dill.  147;  Town  qf  Cicero  y,  Cliford, 
53  Ind.  191;  Welsh  v.  First  Division  etc  B,  B,  Co,,  25  Minn.  314;  County  qf 
Beaver  v.  Armstrong,  44  Pa.  St.  63;  Natumal  Exchange  Bank  v.  Hartford 
etc  B,  B,  Co,,  8  R.  I.  375;  Mayor  etc  qf  NashvUle  v.  First  NtUknuU  Bank, 
1  Baxt  402;  Mayor  etc  of  Nashville  v.  Potomac  Ins,  Co,,  2  Id.  296;  First 
National  Bank  v.  Mount  Tabor,  52  Vt.  87;  ArenU  v.  Commonwealth,  ISOratt 
767. 

Coupons  Containing  No  Promise  of  Payment, — It  has  been  held  that  where 
the  coupons  are  not  payable  to  bearer  or  order  they  are  not  negotiable;  See 
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m^pru.  So  it  has  been  held  that  the  holder  of  such  oonpons  cannot  maintain 
an  action  npon  them  in  hie  own  name,  but  they  can  be  enforced  only  in  the 
name  of  the  bondholder:  Jaekton  v.  Tcrk  etc,  B.  R.  Co.,  48  Me.  147;  Wright 
T.  Ohio  etc  R,  B.  Co.,  1  Dieney,  405.  So  where  the  coupon  doee  not  import  a 
promise,  it  ie  held  that  it  cannot  be  enforced  as  an  independent  aeonrity,  but 
the  plaintiff  most  declare  npon  the  bond  in  connection  with  the  conpon,  and 
draw  hie  promise  of  payment  from  the  bond:  Crofiby  v.  New  London  etc.  J?. 
R,  Co.,  26  Conn.  121.  In  Mayor  etc.  ^fXaahvUle  v.  Potomaclna.  Co.,  2  Baact. 
290,  cne  coupons  contained  no  promise  of  payment,  but  it  was  held  that  the 
coupons  were  valid  obligations  against  the  city  that  issued  them,  since  the 
bond  itself  contained  this  promise;  and  that  profert  of  the  bonds  was  not 
neceaaary  when  the  stipnlationa  of  the  bonds  were  set  forth  in  the  declaration. 
Mr.  Daniel,  in  hia  work  on  negotiable  instruments,  criticisea  the  Maine  and 
Connecticut  cases,  and  declares  in  favor  of  the  independence  and  negotiability 
of  even  such  coupons:  2  Daniel  on  K^.  Inst.,  sees.  1511, 1512;  see  also  note 
by  Bir.  Redfield,  in  2  Am.  Law  Beg.,  N.  S.,  597.  But  Mr.  Daniel  doea  not 
believe  in  the  neceaaity  of  negotiable  worda  in  coupona:  2  Daniel  on  Neg.  Inat., 
aec  1494.  The  Ute  caae  of  .&«rtem  v.  ^otjonoi  Bonifc,  66  N.  Y.  14,  haa,  how- 
ever, thrown  the  weight  in  favor  of  their  neceaaity:  See  ettprtL,  Whether  the 
assignee  may  ane  in  hia  own  name  npon  a  non-negotiable  coupon  or  not  ia  a  quea- 
tionof  no  importance  in  the  many  "  codeatatea,"  where  the  real  party  in  intereat 
muat  be  the  party  plaintiff.  Aa  to  declaring  upon  the  bond  in  order  to  support  a 
promise  of  payment  of  the  coupon  which  contains  no  promise,  in  view  of  these 
anthoritiea  it  certainly  cannot  be  aaid  to  be  unnecessary,  and  it  certainly  is 
the  safer  course:  See  also  Jones  on  Bailroad  Securities,  sec.  338.  Where  a 
promise  is  imported  by  the  form  of  the  coupon,  it  would  doubtless  not  be 
necessary:  Town  qf  Queenabury  v.  Culver,  19  Wall.  83. 

Aaawnp&U  upon  Coupona. — Coupons,  being  notes  or  drafts  unsealed,  may 
be  admitted  in  evidence  and  declared  upon  under  the  common  money  counts: 
ifercer  Coun^  v.  Huhbard^  45  IlL  142;  Johnaon  v.  Stwrh  County,  24  Id.  75. 
Though  the  bonds  were  under  aeal,  the  coupons  not  being  under  aeal,  and 
each  containing  an  ezpreaa  promiae  by  the  town  to  pay  to  bearer  the 
amount  thereof,  and  signed  by  the  proper  officer,  aasuwpait  waa  the  proper 
form  of  action  thereon:  Firat  National  Bank  v.  Bennington,  16  Blatchf. 
53.  Several  coupons  may  be  declared  upon  in  a  single  count,  and  be  dia- 
tinguiahed  by  referring  to  the  numbera  of  the  bonds  from  which  they  were 
detached:  .^eio  London  etc  Bank  v.  Ware  Biver  B,  B.  Co.,  41  Conn.  542. 

Payment  qf  Bonda  No  Bar  to  Action  on  Coupona, — ^The  right  of  recovery  upon 
coupona  detached  from  bonda  ia  not  affected  by  the  fact  that  thoae  bonda  have 
been  paid.  For  though  the  bond  be  paid,  the  coupons  are  atiU  independent 
and  aelf-auataining  obligations,  and  recovery  may  be  had  in  an  action  of  debt 
npon  them,  irrespective  of  the  payment  of  the  bond:  National  Exchange  Bank 
V.  Hartford  eU.  B.  B.  Co.,  8  B.  I.  375;  see  Thompaon  v.  Lee  County,  3  Wall. 
827;  MUler  v.  Town  of  Berlin,  13  Blatchf.  245, 250;  Cooper  v.  Town  qf  Thomp- 
aon, Id.  434.  438. 

Judgment  and  Pendency  qf  Action  aa  Bar  to  Becovery:  See  "Ids  Pendens,'* 
aaqma.  A  judgment,  in  an  action  upon  interest  coupons,  which  found  that  the 
bonds  were  void  in  the  hands  of  parties  who  did  not  acquire  them  before  matu- 
rity for  value,  and  therefore  that  the  plaintiff  waa  not  entitled  to  recover,  inaa- 
much  aa  he  had  not  shown  that  he  had  given  value,  did  not  estop  him,  in  a 
second  action  upon  other  bonds  of  the  same  series,  and  other  coupons  attached 
to  the  same  bonda  aa  the  coupona  in  the  former  actiou,  from  ahowing  that  he 
acquired  theae  other  bonda  and  coupons  for  value  before  maturity:  Cromwell 
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T.  Oounty  of  Sac,  94  U.  S.  351.  The  pendency  of  an  action  for  the  foredosore 
of  a  mortgage  npon  the  property  of  a  railrt>ad  given  to  secure  n^otiaiUe 
coapon  bonds  is  no  bar  to  an  action  npon  overdue  coupons:  Welsh  v.  Fird 
Dnnsion  etc,  H.  R,  Co,,  25  Minn.  814. 

AcU<m$  on  Municipal  Coupons:  See  supra,  **  Municipal  Coupons."  In  a  suit 
npon  municipal-bond  oonpons,  the  legislative  authority  for  their  issuance 
should  appear  either  by  averment  of  the  act  conferring  the  anthority,  or  by 
setting  out  the  recital  in  the  bond  relative  thereto;  and  the  relation  of  Uie 
coupons  to  the  particular  bonds  to  which  they  were  originally  attached  shoiald 
appear  by  way  of  inducement  or  recital,  stating  the  number  of  the  bond,  iti 
date,  sum,  time  of  payment,  eta :  Kennard  r,  Cass  County,  3  Dill.  147;  OUjf 
T.  Lamson,  9  Wall.  477;  Tha^fer  v.  Montgomery  County,  3  Dili.  389.  But 
see  Ring  ▼,  County  of  Johnson,  6  Iowa,  265.  But  the  vote  or  electiaii  pro- 
vided as  preliminary  to  tho  issuance  of  the  bonds  and  coupons  need  not  be 
set  out:  UnderhUl  r.  Trustees,  17  CaL  172.  And  a  bona  fids  purchaser  before 
maturity  need  not  prove  that  the  bonds  were  issued  in  compliance  with  the 
conditions  and  limitations  imposed  by  the  statute  authorizing  their  issuance, 
nor  can  his  right  to  reooTer  be  defeated  by  proof  that  such  conditions  and 
limitations  were  not  complied  with:  Miller  y.  Town  qfBerUn,  13  Blatchf.  245. 

Mortgage  Conditions  ejecting  Suit  on  Coupons. — Wliere  the  terms  of  the 
mortgage  prescribe  that  the  coupons  shall  be  payable  only  from  the  net  reve* 
nues  of  the  company,  in  a  suit  upon  the  coupons,  the  plaintiff  must  allege 
and  prove  that  such  revenues  exist  before  he  can  recover;  for  npon  the  exist- 
ence of  such  a  fund  depends  his  right  to  the  payment  of  the  coupons.  And 
a  demand  of  payment,  when  without  the  company's  fault  there  were  no  such 
revenues  on  hand  to  pay  the  coupons,  is  premature,  and  interest  will  not  be 
recoverable  from  the  time  of  such  demand:  Corcoran  v.  Chesapeeibe  etc.  Canal 
Co.,  1  McArthur,  358.  Before  the  time  fixed  for  the  payment  of  the  princi- 
pal in  the  bonds  of  a  railroad  company,  they  became  due  at  once  under  a 
condition  contained  in  the  mortj];age  securing  the  bonds.  In  an  action  upon 
interest  coupons,  whose  maturity  was  at  a  time  subsequent  to  this  time  when 
the  bonds  became  prematurely  due,  the  holder  was  entitled  to  recover  the 
amount  of  the  coupons,  since  the  damages  allowed  by  law  for  default  in  the 
payment  of  the  principal  was  at  the  same  rate  as  the  stipulated  interest: 
Welsh  V.  First  Division  etc.  R,  R,  Co.,  25  Minn.  314. 

Suits  on  Coupons  in  United  States  Courts — Jurisdiction. — ^Where  coupons  are 
payable  to  bearer,  the  right  of  the  holder  thereof  to  sue  thereon  in  a  court  of 
the  United  States  does  not  depend  upon  the  citizenship  of  any  previous 
holder:  Thompson  v.  Perrine,  106  U.  S.  689,  dting  Thompson  v.  Perrine,  193 
Id.  806.  The  sum  of  the  amounts  of  the  coupons  sued  upon  in  a  United 
States  court  determines  the  jurisdiction  of  the  suit:  Smith  v.  Clark  County, 
64  Mo.  58.  Coupons  are  promissory  notes  within  the  United  States  statutes 
concerning  national  banks,  and  therefore  such  banks  may  take,  hold,  and  sue 
upon  coupons,  though  whether  they  may  take  and  hold  bonds  under  this  stat- 
ute was  not  decided:  First  National  Bank  v.  Bennington,  16  Blatchf.  63,  56. 

Statute  qf  Limitations. — Coupons  are  so  far  connected  with  the  bonds  from 
which  they  are  detached  that  they  partake  of  the  same  contractual  nature  as 
the  bonds,  and  are  governed  by  the  statute  of  limitations  in  the  same  way, 
notwithstanding  that  if  taken  alone  they  are  of  a  difiEerent  nature  and  would 
be  controlled  by  the  statute  in  a  different  way.  Thus,  where  by  the  statute 
simple  contract  debts  were  barred  in  six  years,  but  debts  of  the  nature  of  the 
bond  were  not  barred  until  a  lapse  of  twenty  years,  the  coupons  were  held  to 
partake  of  the  higher  security  of  the  bond,  though  detached  from  it,  and  the 
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eanse  of  action  npon  tbe  coupon  mm  not  liomd  by  a  Up8e  of  time  short  of 
twenty  yeam  OityqfKenothaY.LamMom,  9  Wall  477,483,4184^  jmt Kelson,  J.; 
followed  in  OU^  of  LoBwigUm  v.  ButUr^  14  Id.  282,  296;  aee  McCoy  ▼.  Wash- 
ington County,  3  Wall.  jon.  381;  Clark  ▼.  Iowa  City,  20  WalL  583,  586.  Bat 
the  statute  begins  to  run  from  the  Uiatarity  of  the  coupons  detached  from  the 
bond,  though  it  does  not  beg^n  to  run  against  the  bond  until  its  own  maturity. 
It  cannot  be  maintained  that  the  statute  should  not  run  against  the  coupons 
until  the  maturity  of  the  bond.  The  coupons  furnish  separate  causes  of  ao- 
tion  which  are  complete  at  the  maturity  of  the  coupons,  and  it  would  be  ex- 
aeptlonaland  unreasonable  to  hold  that  the  statute  should  not  then  oommeace 
nmning.  Therefore  action  on  the  coupons  may  become  barred  before  action 
on  the  bonds  maturing  at  a  later  date  would  become  so:  Clark  v.  Iowa  City, 
20  Id.  583;  Amy  v.  Dvbugue^  98  tJ.  S.  471;  Koahhonong  v.  Bvrton,  104  Id. 
686.  But  see  Meyer  v.  Porter^  ti|/rBk  The  faot  that  fsilure  to  pay  coupons 
within  six  months  from  maturity  gives  the  bondholders  the  option  to  sue  for 
both  principal  and  interest  does  not  of  itself  cause  the  bonds  to  mature  at  the 
date  of  such  default,  or  at  the  expiration  of  the  six  months,  so  as  to  cause 
the  statute  of  limitations  to  begii^  to  run:  N^bratka  etc  Bank  v.  Ndnxuka 
eU.  Co.,  14  Fed.  Rep.  763. 

A  recognition  of  the  debt  due  on  city  bonds,  and  a  proTidon  for  their  pay- 
ment made  by  the  legislature,  would  withdraw  tfaem  from  the  aotion  of  the 
statute:  Underbill  v.  Trtutees,  17  GaL  173. 

The  statute  of  limitations  does  not  commence  to  run  against  the  right  of 
action  on  the  coupons  attached  to  the  bonds  issued  by  the  city  of  Sacramento 
under  the  act  of  April  24,  1858«  until  the  money  for  the  payment  of  such 
bonds  is  in  the  city  treasury:  FreehXU  v.  Porter,  3  West  Coast  Bep.  780; 
Davis  V.  Porter,  Id.  781;  because  that  act  forbids  a  direot  action  against  the 
city  on  the  coupons.  So  in  Meyer  v.  Porter,  1  Id.  874,  it  was  held  that  as  an 
action  coul^oot  be  brought  upon  these  bonds,  and  as  the  coupons  partook  of 
the  nature  of  the  bonds  in  this  respect,  the  coupons  would  not  be  barred  by 
the  statute  until  the  bonds  were  barred. 

Beeavery  by  Holder  against  his  Transferrer. — Where  the  holders  of  munici- 
pal-bond coupons  could  with  reasonable  diligence  have  collected  their  amount, 
one  who  transferred  the  coupons  to  him  cannot  be  held  liable  after  the  bonds 
have  been  declared  invalid  in  a  proceeding  in  qwo  warranto  by  the  state:  Flggs 
T.  HiH,  16  N.  W.  Rep.  339.  Trsnsfer  of  possession  does  not  import  guaranty! 
Ketcham  v.  Duncan,  96  U.  S.  659. 

LiABiLTT  or  Stats  on  Coupons. — States  issuing  negotiable  securities  in- 
cur the  same  responsibilities  that  attaches  to  individuals  or  corporations  in 
a  like  case:  Walker  v.  State,  12  S.  C.  200.  When  a  state  agrees  to  reoeive 
coupons  attached  to  tbe  bonds  in  payment  of  taxes,  etc,  this  is  a  oontrael 
which  cannot  be  impaired,  and  the  owner  of  coupons  is  entitled  to  tnat^ 
damus  to  compel  the  proper  officer  to  reoeive  them  at  their  full  value:  Hmrt' 
man  v.  Oreenhow,  102  U.  S.  672;  see  Williamson  v.  Massey,  33  Gratt.  237. 


MoKeLWAT   V.   AlOfOUB. 

[3  Stooktov's  Ohavosbt,  116.] 
MisTAKx  nr  Duo  mat  bb  Shown  bt  Pabol  Evidbncs. 
Wabkabtob  or  Title  to  Lands,  havino  Di&bot  Intbbst  in  a  rait  affiotiag 

the  title  whieh  he  has  warranted,  is  not  a  oompetent  witness  for  the  war* 

rantee,  or  one  deriving  title  through  him. 
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Bgairr  wnx  Obakt  Riukp  aoaiiibt  Mibtakx  of  Comflahiaiit  in  enc^ng 
a  dwelling-hoase  on  a  lot  which  he  rappoaed  he  had  pnrohawd  of  defend- 
ant, ont  of  a  tract  belonging  to  him,  bnt  which,  on  meaeorement  being 
made,  was  ascertained  to  be  the  property  of  defendant,  and  to  immedi- 
ately adjoin  the  lot  which  he  really  had  bought^  if  defendant  stood 
silently  by  and  saw  complainant  progressing  with,  the  work,  bat  per- 
mitted him  to  continue  therein,  such  silence  amoanting  to  a  frand  en  the 
plaintiff. 


Bill  in  equity  to  relieve  complainant  from  his  mistake  in 
erecting  a  building  on  another's  land,  supposing  the  same  to  be 
his  own.    The  opinion  states  the  case. 

Joseph  F.  Sandolph,  for  the  complainant. 

B.  Qummere^  tot  defendant  Bedmond. 

Jf.  Beadey,  for  defendant  Armour. 

James  8.  Oreen,  for  defendant  Mrs.  Harrison. 

By  Oourt,  WmuAicsoN,  Chancellor.  The  fiicts  of  this  ease  will 
be  found  in  Patta  v.  Armour,  8  N.  J.  Eq.  822,  reported  by  mis- 
take as  Potts  Y.  Amow.  That  bill  was  filed  for  a  different  purpose 
from  that  of  the  present  one.  The  decision,  however,  involved 
the  same  equities  as  exist  here.  That  bill  was  dismissed  for 
want  of  prosecution  upon  the  failure  of  the  complainant  to 
amend  his  bill,  the  chancellor  having  decided  that  to  be  neces- 
sary, although  this  does  not  appear  in  the  case  as  reported. 

The  object  of  the  present  bill  is  to  relieve  the  complainant  from 
the  embarrassment  of  having  erected  a  valuable  dweUing-honse 
by  mistake  on  the  land  of  the  defendant  Armour.  The  prayer  of 
the  bill  is  that  the  deed  from  Bedmond  to  Armour  may  be  so 
reformed  as  to  exclude  the  lot  upon  which  the  complainant  has 
erected  his  buildings,  and  so  as  to  embrace  a  lot  of  the  same 
dimensions  adjacent  thereto,  which,  it  is  alleged,  was  intended 
by  both  grantor  and  grantee  as  the  lot  to  be  conveyed,  or  that 
Armour  may  be  decreed  to  take  the  improvements  upon  equita- 
ble terms. 

If  the  mistake  was  in  the  deed  from  Bedmond  to  Armour,  the 
court  has  power  to  correct  the  mistake;  and  parol  evidence  is 
admissible  for  the  purpose  of  showing  the  mistake.  It  forms 
one  of  the  exceptions  to  the  general  rule,  which  excludes  parol 
evidence  offered  to  vary  a  written  contract. 

It  will  be  i>erceived  by  the  chancellor's  opinion  in  PoUs  v. 
Amow,  supra,  that  he  considered  the  evidence  before  him  as 
satisfactorily  establishing  the  mistake  to  be  in  the  deed  from 
Bedmond  to  Armour.    If  I  could  reach  the  same  oonolnsios 
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from  the  eyidence,  I  should  haye  no  hesitation  in  adjusting  the 
equities  of  the  parties  according  to  the  principles  laid  down  by 
him  in  that  case.  Redmond's  testimony  does  prove  the  mistake 
to  have  been  there  beyond  a  doubt.  But  Redmond  is  not  a  com- 
petent witness.  Both  the  complainant  and  Axmour  hold  under 
Redmond's  warranty.  Redmond  first  conyeyed  the  lot  to  Ar- 
mour, and  warranted  the  title.  Afterwards,  with  like  warranty, 
Redmond  conveyed  to  Cook,  through  whom  the  complainant 
derived  his  title.  If  by  this  suit  the  first  deed  is  so  reformed  as 
to  convey  a  different  lot  of  land,  it  relieves  Redmond  from  the 
consequences  of  having  warranted  to  Cook  title  to  the  same 
lands  which  before  he  had  conveyed  to  Armour.  If  the  com- 
plomant  succeeds  in  this  suit,  it  relieves  Redmond  from  his  war- 
ranty; if  the  complainant  fails,  then  Redmond  must  respond  to 
Cook  or  to  the  complainant,  who  holds  under  him,  for  a  breach 
of  warranty.  His  interest  ia  not  balanced.  He  will  be  directly 
benefited  by  the  complainant's  success  in  this  suit.  Setting 
aside  the  testimony  of  Redmond,  I  cannot  say  that  the  evidence 
is  sufficient  to  establish  the  mistake  to  have  been  in  the  deed  to 
Armour.  Armour  denies  it  in  his  answer.  He  declares  that  he 
purchased  the  very  lots  which  Redmond  conveyed  to  him,  and 
that  there  was  no  mistake.  There  is  no  positive  evidence  to  con- 
flict with  this  statement  in  Armour^s  answer.  The  complainant 
relies  upon  circumstances,  but  they  are  susceptible  of  an  inter- 
pretation quite  as  consistent  with  another  hypothesis.  But  it  is 
proved  beyond  all  doubt  that  the  complainant  erected  his  im- 
provements on  this  lot  by  mistake;  he  supposed  that  it  was  the 
lot  next  that  belonged  to  Armour.  Armour  labored  under  the 
same  mistake.  He  lived  in  the  vicinity;  he  saw  the  complain- 
ant progressing  from  day  to  day  with  these  improvements.  If 
he  knew  this  to  be  his  lot,  his  silence  was  a  fraud  upon  the  com- 
plainant; but  this  is  not  pretended.  He  admits  that  he  did  not 
suspect  the  erections  to  be  upon  his  lot  until  some  time  after 
their  erection,  when,  by  actual  measurement,  to  his  surprise,  he 
discovered  the  mistake.  Under  such  circumstances,  it  would  be 
most  unjust  to  permit  Armour  to  take  these  improvements,  and 
to  send  the  complainant  away  remediless. 

It  is  very  true,  as  was  urged  upon  the  argument,  the  com- 
phunant  is  the  most  to  blame  in  this  matter.  A  diligent  exam- 
ination of  the  deed  to  Armour,  and  an  actual  measurement  of 
the  land,  would  have  decided  the  difficulty.  But  it  was  a  vacant 
lot  of  land,  platted  out  upon  a  map  only,  and  the  mistake  was  one 
which  might  occur  to  the  most  careful  and  diligent  man.    The 
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fact  of  Armour's  standing  by  and  participating  in  the  mifltake 
is  an  important  feature  in  the  case. 

In  adjusting  the  equities  of  the  parties,  a  decree  should  be 
made  which,  while  it  relieves  the  complainant,  must  put  Ar- 
mour to  as  little  inconyenience  as  possible. 

I  have  concluded,  therefore,  to  offer  Armour  the  privilege  of 
taking  the  improvements  at  a  value  to  be  ascertained  upon 
equitable  principles  by  a  master;  or,  if  he  prefers  it,  to  order  a 
reference  to  a  master  to  ascertain  the  value  of  the  lot,  and  to 
decree  a  release  to  the  complainant  upon  his  paying  the  valua* 
tion.  Tweniy  days  will  be  allowed  Armour  to  make  his  selec- 
tion of  these  offers,  if  he  desires  it.  Should  he  decline  selecting 
either  of  them  within  the  time  limited,  I  shall  order  a  decree  to 
the  following  effect:  that  Redmond  convey  to  Armour  lot  No. 
32,  free  and  clear  from  all  incumbrances,  and  that  Armour  re- 
lease to  complainant  lot  No.  84.  As  between  the  complainant 
and  Armour,  this  will  be  just  and  equitable,  for  it  appears,  by  the 
evidence,  that  lot  32  is  more  valuable  than  lot  84.  As  to  Bed* 
mond,  he  admits  this  to  be  correct,  and  agreeable  to  his  origi- 
nal intention,  and  tenders  himself  ready  to  do  this. 

As  to  Mrs.  Harrison's  mortgage,  I  cannot  put  her  to  any 
hazard.  I  will  decree  her  mortgage  to  be  a  lien  on  lots  82  and 
83,  but  lot  34  must  stand  to  make  good  any  deficiency. 

Pabol  Evidsnob  to  Explain  Mistake  in  Deed:  See  Oittespie  ▼.  Moon, 
7  Am.  Dec.  559. 

Mistake  in  Deed,  when  Relieved  against  in  Equitt:  See  Norton  ▼. 
Marden,  32  Am.  Dec.  132,  and  note  134,  citing  other  cases;  Moore  v.  Fidb, 
Id.  301;  Jliil€$  V.  Stevens,  45  Id.  621,  and  note  citing  cases  631-634;  LateHi" 
dorfer  v.  Ddphp,  65  Id.  137,  note  141.  As  to  the  power  of  a  coart  to  refonn  a 
contract  for  mistake,  see  Durant  v.  Bacotf  13  N.  J.  Eq.  202,  citing  the  principal 
case.  Relief  from  mistake  is  often  granted  on  the  principle  of  estoppel: 
Haggerty  v.  MeCcmntL,  25  Id.  51,  citing  the  principal  case. 

INTEBX8T,  AS  DlSQUAUFIOATION  OF  WiTNBBS,  MUST  BE  LlOAL  IXTKKBt 

in  event  of  suit:  See  Hiddle  ▼.  Dixon,  44  Am.  Dec  207t  uid  note  210^  and 
cases  dted;  Lmooln  v.  Wright,  62  Id.  316,  and  note  320. 


Habtwell  v.  Camnlajx. 

[2  Stooktoh's  Cbaxosbt,  128.] 

Brati  of  Inbxbitancb  in  Mines  mat  be  Convbtbd  as  distind  from  tht 
fee  to  the  land,  which  may  remain  in  the  grantor  or  another. 

G&ANT  OF  Mines  and  Minebalb  does  not  Smbbaoe  BvBBTTBnre  nr 
MnrxBAL  Kingdom  as  distinguished  from  all  other  things  that  belong  to 
the  vegetable  and  animal  kingdoms,  nor  Ib  it  confined  to  any  of  the  divis- 
ioos  into  which  chemists  separate  the  mineral  kingdom. 
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Minerals  abb  Those  Bodies  Whioh  abs  DESTmm  of  Organization, 
and  which  are  da^  <mt  of  the  earth  or  obtained  from  minea,  and  natarallj 
eziat  within  tiie  earth  or  at  its  anrfaee. 

TEBif  *' Mines  and  Minebau,**  in  Gbant,  will  Pass  Paiht-sionb  ob- 
tained by  the  ordinary  means  of  mining,  and  foond  below  the  sorfaoe  of 
the  soil  and  in  strata,  distinct  from  the  ordinary  earth. 

Technical  Meaning  of  Teem  of  Art  or  Science,  used  in  instnunent 
nnder  seal,  may  be  explained  by  parol  evidence,  but  under  no  dronm- 
staaoe  is  snob  oTidence  admissible  to  show  that  the  parties  to  snch  instni- 
ment  placed  on  a  particular  word  or  phraseology,  whioh  controls  the 
whole  eiSfoct  and  value  of  the  writing,  any  limited  or  definite  meaning  fof 
the  purposes  of  that  particular  instrument. 

Words  Doubtful  in  Themseltes,  or  Difficult  of  Application,  under 
the  surrounding  circumstances,  may  be  ascertained  by  evidence  deKoTB 
the  instrument  itself. 

BiTBiNnc  Eyidbnce  is  Inabiossiblb  to  Show  that  bt  Grant  of  Mines 
AiTD  Minerals  the  grantor  intended  to  confine  the  gnat  to  a  right  to 
take  copper  ore  only. 

Bill  for  injunotion  to  restndn  the  defendAnt  from  digging 
and  removing  from  plaintiff's  premises  certain  paint-stone  and 
material.  The  bill  alleges  that  one  Thomas  A.  Hartwell  con- 
re  jed  to  defendant  Camman  a  right  to  all  *'  mines  and  miner- 
als" in  the  premises  concerned  in  this  suit,  and  that  afterwards 
said  T.  A.  Hartwell  conreyed  to  the  plaintiff  all  his  right  and 
interest  in  baid  premises,  except  such  right  to  mine  preyiouslj 
granted  to  said  Camman;  that  prior  to  such  conyejances  experi- 
ments had  been  made,  and  shafts  sunk  and  worked  for  copper 
ore,  but  that  no  other  mineral  had  been  sought  for  on  such 
premises;  that  some  time  after  snch  conveyances  Camman  dis- 
covered a  hard  red  substance,  which  being  analyzed  was  found 
to  be  practicable  for  the  purpose  of  manufacturing  paint.  A 
company  was  formed  to  secure  such  substance,  and  to  such  com- 
pany Camman  conveyed  his  said  mining  rights.  The  prayer  is 
to  restrain  defendant  from  digging  for  and  removing  such  stone. 
The  answer  admits  most  of  plaintiff's  allegations,  but  denies 
that  the  taking  of  copper  ore  exclusively  was  in  contemplation 
at  the  time  of  the  grant  to  him  of  such  mining  right,  and  insists 
that  such  paint-stone  is  a  ''  mineral "  within  the  meaning  of  such 
grant.    The  remaining  facts  are  stated  in  the  opinion. 

(kuUon  and  W,  L.  Dayton,  for  the  complainant. 

O,  H.  Brown,  and  J.  8.  Nevius,  for  the  defendants. 

By  Court,  Williamson,  Chancellor.  As  to  the  construction  of 
the  deed  from  Thomas  A.  Hartwell  to  Albert  Camman,  in  refer- 
ence to  the  interest  which  passed  to  the  grantee,  I  have  no  doubt 

Am.  Dso*  VoIm  LXIV-^39 
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it  was  intended  to  convey  to  Camman  an  estate  of  inheritance 
in  the  mines.  The  words  used  are  appropriate  to  the  convey- 
ance of  such  an  estate,  and  snch  is  the  legal  oonstniction  to  be 
put  upon  the  instrument.  Such  an  estate  in  Camman  is  not 
inconsistent  with  the  general  title  to  the  lands  in  which  the 
mines  are  situated  remaining  in  Hartwell,  the  grantor.  The 
mines  may  form  a  distinct  possession  or  inheritance  from  the 
lands.  They  are  capable  of  living,  and  of  being  made  the  sub- 
ject of  ejectment:  Oomyn  v.  KynetOy  Oro.  Jac.  150;  BameB  v. 
Mawwn^  1  Mau.  &  Sel.  77.  "^^en  not  thus  severed  from  the 
general  title  of  the  lands  in  which  they  are  situated,  they  are 
part  of  the  lands  or  demesnes  themselves,  and  will  pass  with 
the  lands,  without  being  expressly  mentioned  in  the  conveyance. 
The  deed  under  consideration  is  in  the  usual  form  of  a  deed 
of  bargain  and  sale.  In  the  premises  of  the  deed,  the  language 
of  the  grant  and  description  of  the  thing  granted  is:  ''Doth 
give,  grant,  bargain,  sell,  and  convey  unto  the  said  pariy  of  the 
second  i>art,  his  heirs  and  assigns  forever,  the  right,  title,  and 
interest  in  and  to  all  mines  and  minerals  opened,  or  to  be 
opened,  with  free  ingress  and  egress  to  the  same  for  the  purpose 
of  mining  in  all  its  various  branches,  of,  in,  and  to  the  following- 
described  tract  of  land,"  etc.  The  language  of  the  habendum 
and  tenendum  is  as  follows:  ''To  have  and  to  hold  all  and  singu- 
lar the  interests,  right,  and  privilege  of  mining  in  and  to  the 
said  lands  and  premises  unto  him,  the  said  Albert  Camman,  his 
heirs  and  assigns  forever. "  Then  the  covenants,  that  the  grantor 
is  the  rightful  owner,  that  the  premises  are  unincumbered,  that 
the  grantor  hath  full  power  to  grant,  and  that  he  will  warrant 
and  defend.  Then  follows  this  explanation  or  qualification: 
"  This  agreement  and  this  conveyance  is  upon  this  condition, 
that  the  said  second  party  is  not  to  have  any  right  or  privilege 
to  said  premises,  other  than  for  general  mining  purposes;  that 
neither  said  second  party,  his  heirs  or  assigns,  shall  cut,  dam- 
age, or  destroy  any  wood  or  timber  on  said  premises,  except  it 
shall  be  actually  necessary  so  to  do  for  mining  purposes,  and  in 
that  case,  to  pay  a  reasonable  compensation  to  the  said  party  of 
the  first  part,  his  heirs  and  assigns,  for  the  same."  This  con- 
dition, as  it  is  called,  neither  contradicts  nor  is  it  repugnant  to 
the  estate  before  granted.  The  estate  was  clearly  one  of  fee- 
simple  in  the  mines.  The  condition  neither  lessened,  enlarged, 
nor  qualified  that  estate.  It  was  nothing  more  than  a  further 
expression  of  the  intention  of  the  parties  that  nothing  was 
intended  to  pass  by  the  deed  except  the  "  mines  and  minerals,'' 
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and  that  the  general  title  to  the  lands  remained  in  the  grantor. 
Albert  Camman  subaeqaenilj  oonyeyed  the  estate  which  he 
tdok  in  the  mines  and  minerals  to  the  defendants,  "the  presi- 
dent and  directors  of  the  Bridgewater  Paint  Manufacturing  Com- 
pany/' and  they  are  now  entitled  to  the  enjoyment  and  to  all 
the  benefits  of  that  estate. 

If  such  be  the  correct  construction  of  the  deed,  then  the  po- 
sition taken  by  the  defendants'  counsel,  that  Thomas  A.  Hart- 
well  retained  no  further  or  other  interest  in  the  land  except  that 
reserved  to  him  as  to  the  wood  and  timber,  and  that  he,  or  his 
assignee,  has  no  right  to  cany  away  from  off  the  land,  for  his 
own  benefit,  this  substance  whioh  has  given  rise  to  this  contro- 
versy, even  if  it  is  not  embraced  in  what  was  conveyed  to  0am- 
man,  cannot  be  maintained.    Camman  took  the  estate  in  all  the 
mines  and  minerals,  and  has  a  light  to  the  possession  of  ihem 
and  to  their  enjoyment,  and  to  anything  necessary  and  inci- 
dental to  that  enjoyment.    The  title  to  the  lands  where  those 
"  mines  and  minerals  "  are  found  remained  in  Hartwell,  and  he 
and  his  assignee  are  entitled  to  the  enjoyment  of  everything  else 
appertaining  to  those  lands  except  the  "  mines  and  minerals." 
If  the  material,  then,  which  the  defendants  are  caiTying  away, 
and  converting  to  their  own  use,  is  a  "mineral"  which  passed 
by  the  deed,  the  complainant  cannot  interfere  with  the  right  of 
ownership  which  the  defendants  are  exercising.     If  it  is  not  a 
"  mineral"  in  the  sense  intended  by  the  parties,  then  the  com- 
plainant has  rightfully  invoked  the  aid  of  this  court,  and  he 
himself  is  entitled  to  the  enjoyment  of  the  material,  and  may 
enter  upon  the  land  and  collect  and  convert  the  material  in  it 
to  his  own  exclusive  use. 

Did  this  material  pass  with  the  estate  conveyed  to  Camman  ?' 
If  it  is  embraced  within  the  terms  "  mines  and  minerals,"  it  did,, 
otherwise  it  did  not. 

I  admit  that  I  have  experienced  very  great  embarrassment  in: 
giving  ai.  answer  to  this  question  satisfactory  to  myself.  Per- 
plexed with  doubts,  I  found  I  could  only  extricate  myself  from« 
difficulty  by  making  most  of  the  maxim,  *'  The  words  of  an  in- 
strument shall  be  taken  most  strongly  against  the  party  employ- 
ing them: "  Co.  Lit.  36  a. 

By  the  use  of  the  terms  "  mines  and  minerals,"  it  is  clear  the^ 
grantor  did  not  intend  to  include  everything  embraced  in  the 
mineral  kingdom,  as  distinguished  from  what  belongs  to  the  ani- 
mal and  vegetable  kingdoms.  If  he  did,  he  parted  with  the  soil 
itself.     Such  a  construction  would  be  inconsistent  with,  and 
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pugnant  to^  the  whole  tenor  of  the  giant.  Nor  can  I  see  anj 
more  propriety  in  confining  the  meaning  of  the  terms  used  to 
Mij  one  of  the  sabordinatB  divisions  into  which  the  mineral 
kingdom  has  been  sabdivided  by  chemists,  either  earthy,  metal- 
lic, saline,  or  bitununous  minerals.  By  his  bill,  the  complain- 
ant endeayors  to  confine  the  terms  to  a  more  restricted  sense  or 
definition  than  either  one  of  these  subordinates;  for  he  claims 
a  construction  should  be  put  upon  the  words,  by  the  aid  of  cir- 
cumstances surrounding  the  parties,  and  relating  to  the  subject- 
matter  of  the  grant  at  the  time  the  grant  was  made;  and  by  a 
construction  thus  derived,  he  confines  the  terms  not  to  the  m^ 
tallic  ores,  but,  more  limited  still,  to  copper  ore  alone. 

As  to  the  extent  to  which  parol  testimony  is  admissible  in  giving 
an  interpretation,  or  proper  definition,  to  the  words  used  here» 

1  have  no  difiiculty.  Where  a  term  of  art  is  employed,  or  a 
word  connected  with  some  department  of  the  natural  world, 
which  has  become  technical  and  popular  in  its  use  among  scien- 
tific men  and  men  of  letters,  a  court,  when  called  upon  to  give 
a  construction  to  such  words,  may  avail  itself  of  parol  testi- 
mony to  ascertain  the  technical  and  popular  use  of  the  word. 
But  parol  testimony  is  not  admissible,  under  any  circumstances, 
to  show  that  the  parties  to  an  instrument  of  writing  under  seal 
placed  upon  a  particular  word  or  phraseology  which  controls 
the  whole  effect  and  value  of  the  writing  any  limited  or  definite 
meaning  for  the  purposes  of  that  particular  instrument.  Where 
the  construction  depends  upon  the  definition  to  be  given  to  any 
particular  words,  and  there  is  an  ambiguity  created  from  the 
manner  of  their  use,  and  in  such  use  the  words  cannot  be  said 
to  have  any  popular  or  technical  scientific  meaning,  or  the 
learned  differ  as  to  such  meaning,  then  the  only  recourse  left 
is  to  adopt  the  next  most  comprehensive  meaning  not  excluded 
by  the  expressed  or  plain  intention  of  the  parties.  This  is 
a  salutary  mode  of  construction;  for,  as  Mr.  Justice  Black- 
stone  remarks,  ''the  principle  of  self -preservation  will  make 
men  sufiiciently  carefid  not  to  prejudice  their  own  interest 
by  the  too  extensive  meaning  of  their  words,  and  hereby  all 
manner  of  deceit  in  any  grant  is  avoided;  for  men  would  always 
affect  ambiguous  and  intricate  expressions,  provided  they  were 
afterwards  at  liberty  to  put  their  own  construction  upon  them : " 

2  Bla.  Com.  380. 

No  extrinsic  evidence  is  admissible  for  the  purpose  of  show- 
ing that  the  grantor  intended  to  confine  the  words  "  mines  and 
minerals"  to  copper  ore  only.    If  the  grantor  can  do  this,  then 


May,  1854.]  Hartwell  u  Caxmak.  453 

it  follows  he  may,  by  parol  eyidenoe,  show  that  the  parties  fixed 
an  aribltrary  meaning  to  words  upon  which  the  whole  effioacy  of 
the  deed  depends,  contrary  to  their  natural  and  ordinary  import 
and  popular  acceptation.  But  the  complainant  may  introduce 
parol  evidence  to  show  the  scientific  and  popular  meaning  of 
the  words  *'  mines  and  minerals,''  under  an  exception  to  the 
general  rule.  Where  any  doubt  arises  upon  the  true  sense  and 
meaning  of  the  words  themselves,  or  any  difficulty  as  to  their 
application  under  the  surrounding  ciroamstanoes,  the  sense  and 
meaning  of  the  language  may  be  investigated  and  asoertained 
by  evidence  dehors  the  instrument  itself;  for  both  reason  and 
common  sense  agree  that  by  no  other  means  can  the  language 
of  the  instrument  be  made  to  speak  the  real  mind  of  the  party: 
Broom's  L^^  Maxims,  266. 

In  this  case  parol  evidence  is  admissible  ex  necemtate.  The 
ambiguity  is  created  by  extrinsic  evidence,  and  it  may  be  re- 
moved in  the  same  manner.  The  allegation  is,  that  the  defend- 
ants are  removing  from  the  complainant's  soil  a  particular  sub- 
stance or  material.  The  answer  is,  that  the  defendants  have  a 
right  to  remove  it,  because  it  was  conveyed  to  them  under  the 
terms  **  mines  and  minerals.*'  The  complainant  rejoins  that 
those  terms  did  not  include  the  substance  in  question.  The 
parties  must  therefore  give  evidence  as  to  the  character  of  the 
material,  and  they  may  show  that  is  or  is  not  embraced  in  the 
scientific  and  popular  use  of  the  terms  employed  by  the  grantor. 

The  character  of  the  substance,  or  stone  paint,  as  the  wit- 
neeses  call  it,  is  given  in  the  bill,  and  the  correctness  of  the  de- 
scription there  given  is  admitted  by  the  answer  and  confirmed 
by  the  evidence.  It  is  a  substance  resembling  in  general  ap- 
pearance red  shale,  so  soft  as  to  be  easily  cut  with  a  knife  when 
first  excavated,  but  differing  in  appearance  and  quality  from  the 
surrounding  earth.  It  is  found  in  irregular  strata  or  bowlders 
of  various  sizes.  It  hardens  when  exposed  to  the  air,  and  when 
broken  up  and  ground,  it  is  used  as  a  paint,  and  is  valuable  for 
that  purpose.  The  manner  in  which  it  is  procured  from  the 
earth,  and  its  particular  location  below  the  surface,  are  partic- 
ularly described  by  a  witness  who  was  the  foreman  in  carrying 
on  the  works.  They  commenced  working  in  an  old  shaft  which 
had  been  used  for  raising  copper  ore.  As  they  proceeded  with 
the  excavation,  the  dip  of  the  paint-stone  was  about  one  foot  in 
eight  or  ten,  perhaps  a  little  more.  At  the  point  of  the  pit  op- 
posite to  the  side  at  which  the  excavation  was  commenced  the 
paint-stone  was  from  eighteen  to  twenty  feet  from  the  surfiace  ol 
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the  earth.  The  work  was  carried  on  by  making  regular  mine 
shafts  of  timber^  one  of  which  was  extended  about  fifty-six  feet 
in  length,  and  penetrated  about  twelve  feet  in  the  mountain  be- 
yond the  open  pit.  Other  pits  were  made  very  similar  in  char- 
acter. The  stratum  of  the  paint-stone  in  the  largest  pit  was 
found  to  vary  from  six  to  fifteen  feet  in  thickness.  The  stratum 
was  uniform,  increasing  in  thickness  as  progress  was  made  into 
the  mountain.  It  does  not  crumble  like  red  shale,  but  goes  off 
in  square  pieces.  It  is  ground  in  a  mill,  and  is  then  fit  for  use 
as  a  paint,  by  mixing  it  with  oil.  Its  value  is  from  tweniy  to 
thirty  dollars  per  ton. 

Professor  Doremus  is  the  only  scientific  witness  examined. 
He  says:  ''  It  may  be  called  an  argillaceous  sandstone,  alumina 
and  silica  being  the  prominent  ingredients — it  is  not  an  ore  of 
iron.  This  comes  under  the  head  of  argillaceous  rocks.  I 
wish  to  distinguish  these  classes  from  ores  or  metalliferous  rocks. 
The  position  of  this  paint  material,  as  it  lies  in  the  mountain, 
is  not  in  veins,  but  in  strata.  The  extracting  of  this  material, 
as  I  saw  it  there,  would  not  be  called  mining." 

I  think  I  have  extracted  all  the  facts  from  the  whole  case 
which  can  shed  any  light  upon  this  investigation.  The  analysis 
only  establishes  the  fact  that  this  is  not  a  metalliferous  ore.  If 
the  terms  **  mines  and  minerals,"  used  in  the  deed,  could,  by  any 
fair  construction,  be  confined  to  metallic  substances,  the  ques- 
tion involved  would  be  of  easy  solution;  for  the  metallic  prop- 
erty found  in  this  paint-stone  is  so  small,  that  for  the  purpose 
of  extracting  the  metal  it  is. of  no  value.  But  I  do  not  think 
the  terms  should  be  confined  to  the  metals  or  to  metidlic  ores. 
I  cannot  doubt  if  a  strata  of  salt,  or  even  a  bed  of  coal,  had 
been  found,  they  would  have  passed  under  this  grant. 

Can  this  stone  paint,  then,  be  fairly  and  naturally  embraced 
in  the  term  *' mineral"?  It  is  a  body  which  is  destitute  of 
organization,  and  which  naturally  exists  within  the  earth.  It 
is  below  the  sur&ce,  distinct  from  the  ordinary  earth.  It  is  in 
strata,  and  is  worked  by  the  ordinary  means  of  mining.  And 
although  Professor  Doremus  says  that  it  is  not  in  veins,  but  in 
strata,  and  that  he  would  not  call  the  mode  of  extracting  it 
mining,  yet  this  test  of  his  would  exclude  salt  from  the  class  of 
minerals;  for  salt,  too,  is  found  in  strata,  and  not  in  veins,  and 
is  obtained  by  shafts,  and  by  the  same  mode  of  operation  by 
which  this  material  is  extracted  from  the  earth.  It  is  valuable 
for  its  mineral  properties,  and  by  a  cheap  and  easy  process  of 
grinding  is  converted  into  a  merchantable  article  adapted  to  the 
mechanical  and  ornamental  arts.    It  is  embraced  in  the  defini- 
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tion  given  by  men  of  science  to  the  term  **  mineral/'  In  Bake- 
well's  Mineralogy,  p.  7,  it  is  said:  "  The  term  *  mineral '  in  com- 
mon life  is  generally  applied  to  denote  substances  dug  out  of 
the  earth  or  obtained  from  mines/*  In  Oleaveland's  Mineral- 
ogy, p.  1,  the  definition  is  given  thus:  *' Minerals  are  those 
bodies  which  are  destitute  of  organisation,  and  which  naturally 
exist  within  the  earth  or  at  its  surface/*  My  conclusion  is  that 
this  paint-stone  passed  by  the  grant,  and  that  the  defendants  have  a 
right  to  excavate  and  remove  it,  and  to  convert  it  to  their  own  use. 

The  position  which  the  complainant  occupies  in  this  cause 
before  the  court  is  one  which  entitles  him  to  nothing  more 
than  strict  right.  The  defendants,  **  the  president  and  direc- 
tors of  the  Bridgewater  Paint  Manufacturing  Oompany,"  were 
organized  for  the  very  purpose  of  procuring  this  paint-stone 
from  the  premises,  and  preparing  it  for  market.  Camman  con- 
veyed to  them,  for  these  purposes,  the  estate  which  had  been 
granted  to  him  by  Thomas  A.  Hartwell.  The  general  title  to 
the  land  had  been  conveyed  by  Thomas  A.  Hartwell  to  the  com- 
plainant Samuel  Swan  Hartwell.  The  complainant  became  an 
original  stockholder,  to  the  amount  of  fifty  shares,  in  the  com- 
pany, and  still  continues  to  hold  those  shares.  At  the  com- 
mencement of  the  undertaking,  it  was  a  matter  of  doubtful 
experiment  whether  this  paint-stone  could  be  made  a  valoable 
article  of  merchandise.  While  a  matter  of  uncertainty,  this 
complainant  was  a  partner,  contributing  himself,  and  encour- 
aging others  to  contribute,  to  do  that  which  he  now  complains 
is  an  invasion  of  his  freehold.  He  gave  a  construction  to  the 
grant  by  his  own  acts,  and  encouraged  others  to  expend  their 
money  to  make  this  property  valuable. 

There  is  another  ground  upon  which  the  complainant  asks 
the  interference  of  the  court  on  his  behalf.  He  complains  that 
the  defendants  are  disfiguring,  removing,  and  destroying  the 
surface  of  the  premises  to  a  greater  extent  than  is  necessaiy 
for  proper  and  ordinary  mining  purposes.  The  evidence  does 
not  sustain  the  allegation.  Only  one  third  of  an  acre  of  the 
surface  of  the  ground  has  been  removed.  The  value  of  the 
land  damaged  is  about  eighty-three  cents,  and  that  of  the  wood 
about  three  dollars. 

The  bill  must  be  dismissed  with  costs. 


EsTATX  or  Imhkritancb  in  Mikks  mat  Exist  Distikct  whom  Ownxb* 
HOP  or  Suktack:  See  Arnold  v.  Stevens,  35  Am.  Deo.  905;  RiddU  v. 
Brown^  56  Id.  202;  McClmtoek  v.  Brpden,  63  Id.  101,  note,  and  cases  citedi 
alto  see  the  whole  of  this  extensive  note  for  the  law  of  right  to  miae  and 
minenl  lands  generally. 
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TouNO  V.  Paul. 

P  BTOOKTOir'l  Obasosbx,  Ml.] 

Coma  09  Bquity  will  Dbgseb  Spboifio  Pxrvobmanob  or  AoBnaoBirr  worn 
BtOHANes  ov  LAjn>s,  wlien,  on  th«  faith  of  such  agrMmcni,  and  in  pnr- 
nuuioe  thflceof ,  plaintiff  parohaaed  the  buid  which  he  waa  to  coavey  ia 
aKohang^,  if  a*  the  time  for  the  exchaage  plaintiff  ia  ready  and  willing 
to  perf oim  on  hia  part,  bat  defendant  on  hia  part  fails  to  perform,  in  that 
he  tenders  a  deed  not  signed  by  his  wife,  her  refusal  being  induced  fay 
himself  after  she  had  consented  to  the  agreement  to  convey,  and  he  re* 
foaes,  in  lien  of  her  signature,  to  give  an  indemnity  against  any  futora 
eUum  for  dower  which  she  may  have  ia  aaoh  lands;  and  ia  granting  each 
relief  the  court  may  order  that  the  ooaveyances  be  so  made  between  the 
parties  that  the  plaintiff  will  hold  aa  indeomity  in  the  land  which  ha 
conveys  to  defendant,  so  as  to  secure  him  against  any  future  claim  to  be 
set  up  by  defendant's  wife. 

Bill  for  specific  perf onuanoe.  Plaintiff  and  defendant  entered 
into  an  agreement  that  if  plaintiff  would  purchase  the  Bats 
farm  (the  property  of  a  stranger),  the  defendant  would  exchange 
his  farm  for  said  Butz  farm  and  one  thousand  dollars.  There- 
upon, at  plaintiff's  instance,  defendant  went  and  consulted  with 
his  wife  and  family,  and  on  returning  said  that  they  would  assent 
to  the  arrangement.  Plaintiff  then  purchased  the  Butz  farm, 
and  being  obliged  to  leaye  the  state,  authorized  his  brother,  aa 
agent  for  him,  to  enter  into  a  written  agreement  with  defend- 
ant  for  the  exchange  of  the  farms.  An  agreement  was  executed^ 
by  the  terms  of  which  plaintiff  agreed  to  convey  to  defendant 
the  Butz  farm  free  and  clear  of  incumbrance,  and  also  to  pay 
the  defendant  the  sum  of  one  thousand  dollars,  the  defendant 
agreeing  on  the  same  day  to  convey  his  farm  to  plaintiff^  to 
which  agreement  defendimt's  wife  expressed  herself  satisfied. 
At  the  appointed  time  plaintiff  tendered  his  deed,  signed  by 
himself  and  wife,  with  full  covenants,  while  defendant  tendered 
a  deed  not  signed  by  his  wife.  Defendant  declined  to  give  any 
more  satisfactory  deed  or  to  indemnify  plaintiff  against  future 
claim  of  dower  which  defendant's  wife  might  set  up  or  be  en- 
titled to.  Plaintiff  then  sought  to  have  the  said  agreement  spe- 
cifically enforced.  On  the  hearing  in  the  court  of  chancezy, 
the  chancellor  decreed  that,  as  the  refusal  of  the  wife  to  unite 
with  her  husband  in  the  conveyance  was  owing  entirely  to  the 
connivance  and  fraud  of  the  defendant,  who  was  thus  endeav- 
oring to  deprive  plaintiff  of  the  benefit  of  a  specific  perform- 
ance, the  agreement  would  be  ordered  performed  and  the 
conveyance  so  made  between  the  parties  that  the  plaintiff  would 
hold  in  the  Butz  farm,  which  he  conveyed,  an  indemnity  against 
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any  f atare  chdm  to  be  set  up  by  defendant's  wife.    From 
this  decree  defendant  appealed. 

Bradley  and  Ifevius,  for  the  appellant. 

Brauming  and  Dayton,  for  the  respondent. 

By  Court,  Potts,  J.  I  am  of  opinion  that  the  decree  of  the 
chancellor  in  this  case  should  be  aflSrmed.  It  does  substantial 
justice  between  the  parties,  and  this  is  the  great  end  of  equity. 

I  see  nothing  in  ihe  evidence  to  impugn  the  fairness  of  the 
contract.  Mr.  Young  had  all  the  time  for  consideration  that  he 
required.  He  acted  voluntarily.  He  was  well  acquainted  with 
the  subject-matter  in  respect  to  which  he  was  dealing;  he  knew 
the  value  of  his  own  farm,  and  of  the  one  he  agreed  to  take  in 
exchange  for  it  The  one  thousand  dollars  difference  was  the 
sum  proposed  by  himself.  There  is  no  doubt  his  wife  assented 
to  the  sale  in  the  first  instance.  It  was  not  until  some  time 
afterwards  that  she  changed  her  mind,  and  determined  not  to 
execute  the  deed;  whether  this  was  of  her  own  volition,  or 
brought  about  by  the  influence  of  her  husband,  makes  no  dif- 
ference.   The  decree  in  no  way  impairs  or  affects  her  rights. 

The  c<mtrolling  equity  of  the  appellee's  case  is,  that  upon  the 
faith  of  his  agreement  with  loung  he  was  drawn  into  the  pur^ 
chase  of  the  Butz  farm,  and  was  thus  placed  in  a  position  from 
which  he  could  not  extricate  himself.  He  bought  that  farm, 
not  for  himself — ^he  did  not  want  it — ^but  for  Mr.  Young.  That 
was  distinctly  understood  beforehand  by  Mr.  Young.  The  ap- 
pellee has  that  farm  upon  his  hands,  and  a  court  of  law  cannot 
relieve  him  from  it. 

The  decree  made  by  the  chancellor  meets  and  satisfies  the 
equity  of  the  case.  It  directs  performance  only  so  far  as  the 
appellant  is  able  to  perform — a  conveyance  of  the  Young  farm 
free  of  the  incumbrance  of  the  wife's  dower,  if  she  chooses  vol- 
untarily to  join  her  husband  in  the  conveyance;  subject  to  the 
incumbrance,  if  shp  declines  to  do  so;  and  in  the  last  alterna- 
tive directs  indenmii^  to  be  made  by  Young  out  of  the  one  thou- 
sand dollars  and  the  Butz  farm. 

The  objection  taken  is  to  the  indemnify. 

Batten,  in  his  recent  treatise  on  the  law  of  specific  perform* 
aace,  67  Law  lib.  171  (star  paging,  303),  says:  ''  The  court  will 
not  compel  a  purchaser  to  take  an  indemnity,  nor  a  vendor  to 
give  it; "  and  be  cites,  as  his  authority,  the  cases  of  Balmanno 
V.  Lumley,  1  Yes.  &  B.  224;  Aylett  v.  AMon,  1  Myl.  &  Or.  106; 
a9d  JPoion  V.  Breiner,  1  Bligh,  66. 
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BaXmanno  v.  Lumley^  1  Yes.  ft  B.  221,  is  the  leading  case.  It 
was  a  bill  by  the  vendee,  for  specific  performance  of  a  contract 
for  the  purchase  of  an  estate.  The  title  was  alleged  to  be  de- 
fective,  and  the  purchaser  moved  for  a  reference  to  look  into 
the  title,  and  if  found  defective,  to  settle  the  proper  compensa- 
tion or  indemnity,  his  counsel  suggesting  that  as  to  part  of  the 
estate,  indemnity  might  be  more  convenient  than  compensation. 
The  vendor's  counsel  objected  to  indemnity,  which,  he  said, 
might  prove  inconvenient  to  families;  and  Lord  Eldon  said  he 
did  not  apprehend  the  court  would  compel  the  purchaser  to  take 
an  indemnity,  or  the  vendee  to  give  it,  and  accordingly  con- 
fined the  order  to  compensation.    This  is  the  whole  case. 

AyleU  V.  Ashton^  1  Myl.  k  Gr.  106,  was  a  bill  for  the  specific 
performance  of  a  contract  for  a  lease.  The  contract  was  entered 
into  by  the  wife  alone,  and  in  respect  to  her  separate  property. 
It  turned  out  that  as  to  part  of  the  premises  she  had  no  title. 
The  bill  was  against  her  and  her  husband.  The  court  held  that 
there  was  no  jurisdiction  to  make  a  decree  against  the  wife,  her 
trustees  not  being  parties,  nor  against  the  husband,  he  not 
having  signed  the  contract;  and  the  master  of  the  rolls  merely 
added,  at  the  close  of  his  opinion,  that  "  parties  may,  no  doubt, 
contract  for  a  covenant  of  indemnity;  but  if  they  do  not,  the 
court  cannot  compel  a  party  to  execute  a  conveyance,  and  to 
give  an  indemnity,"  referring,  as  authority,  to  Balamanno  y. 
Lumley  and  Paion  v.  Brehner,  supra,  in  which  last  case,  re- 
ported in  1  Bligh,  66,  Lord  Eldon  merely  refers  to  the  rule  as 
stated  in  the  former  case. 

On  the  other  hand,  in  the  case  of  3Blligan  v.  Cooke,  16  Yes. 
1,  Lord  Eldon,  after  two  arguments,  and  upon  full  consideration, 
held  that  that  was  a  case  for  compensation,  and  that  the  proper 
compensation  was  indemnity;  for  by  this,  he  said,  the  loss,  if  it 
happened,  would  be  made  good,  and  if  it  did  not  happen, 
there  was  no  occasion  for  compensation.  It  was  a  bill  for 
specific  performance  brought  by  the  purchsiser  of  a  leasehold 
estate.  The  defect  consisted  in  the  representation  by  the  par- 
ticular of  a  church  lease  for  twenty-one  years,  with  covenants 
for  renewals  to  sixty-three  years,  the  lease  being  actually  for 
lives,  and  the  covenants  limited  and  contingent.  The  conse- 
quent uncertainty  whether  any  loss  would  occur  was  the  con- 
trolling reason  why  indemnity  was  decreed  instead  of  compen- 
sation. This  reason  exists  in  the  case  before  us,  and  is,  in  my 
judgment,  a  solid  one. 

Compensation  settled  by  the  court  of  chancery,  or  damages 
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assessed  at  law,  might  do  great  mjustioe,  if  the  wife  should  not 
Borviye  her  husband,  to  the  yendor;  if  she  should  sunriye  him 
Teiy  many  years,  to  the  vendee;  while  indemnity  would  do  cer- 
tain justioe.  As  to  its  being  an  inconvenience  to  Mr.  Toung,  it 
will  always  be  in  the  power  of  the  wife  to  remove  the  incon- 
venience by  perfecting  the  title. 

It  is  said  if  Young  refuses  to  comply  with  the  directions  of 
the  decree  of  the  chancellor,  and  is  committed  for  contempt, 
that  will  operate  to  compel  the  wife  to  join  in  executing  the 
deed;  and  that  this  is  against  principle.  But  there  would  be  no 
more  compidsion  in  this  than  there  would  be  in  a  decree  that 
a  husband  should  pay  a  sum  of  money,  or  be  in  contempt  for 
not  doing  so,  where  the  wife  might  relieve  him  by  raising  and 
paying  the  money  out  of  her  separate  estete.  If  Toung  pute 
himself  in  contempt  at  all,  it  will  be  not  because  his  wife  le- 
fnses  to  execute  the  deed,  but  because  he  refuses  to  convey  and 
to  give  indemnily. 

BvsBSOH,  J.  I  concur  in  affirming  the  decree  of  the  chancel- 
lor, being  satisfied  that  the  contract  was  entered  into  with  fair- 
ness and  good  faith  on  the  part  of  the  complainant,  after  full 
advisement  and  deliberation  on  the  part  of  the  defendant,  hav- 
ing first  consulted  his  wife,  and  obtained  her  full  approval  and 
consent,  and  that  her  subsequent  refusal  to  join  in  the  convey- 
ance resulted  from  his  interference. 

On  the  faith  of  this  contract,  the  complainant  purchased  the 
Butz  farm,  and  he  cannot  obtain  adequate  relief  at  law  in  an 
action  for  damages  which  would  leave  him  with  that  farm  upon 
his  hands--a  form  that  he  did  not  want,  and  purchased  only  to 
fulfill  his  contract. 

Justice  can  be  done  in  no  other  way  than  by  the  chancellor's 
decree,  and  it  will  work  no  wrong  to  the  defendant;  his  wife, 
having  once  changed  her  mind  to  aid  him  in  the  determination 
of  backing  out,  which  he  so  emphatically  expressed,  will  proba- 
bly as  readily  change  back  to  her  first  opinion,  when  he  finds  it 
to  be  to  his  interest  to  do  so,  and  join  with  him  in  the  convey- 
ance; if  she  declines  to  do  this,  her  husband  will  be  subjected 
to  no  other  hardship  than  what  he  has  brought  upon  himself  by 
bis  own  misconduct,  and  which  he  should  bear,  rather  than 
deny  adequate  relief  to  the  complainant. 

llie  objection  of  want  of  mutuality  has  no  application  to  this 
case,  and  I  am  well  satisfied  that  in  a  proper  case,  such  as  this 
eminently  is,  the  court  of  chancery  has  power  to  decree  indem- 
nity, and  ought  to  do  it,  rather  than  allow  the  defendant  to 
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practice  what  would  be  a  fraud  upon  the  complaiziaiit.  While 
the  rights  of  married  women  should  be  protected  to  their  fntt 
extent,  a  husband  ought  not  to  be  allowed  to  ayail  himself  of 
such  a  pka  in  a  case  like  this. 

Not  intending  to  write  a  formal  opinion,  it  is  neverthelesa 
proper  to  express  concisely  my  reasons  for  aflBrming  the  decree^ 
lest  this  case  might  be  made  a  precedent  for  cases  differently 
situated — cases  where  the  wife's  refusal  to  join  in  the  couTcy- 
ance  was  bona  fide,  and  not  the  result  of  the  husband's  interfer- 
ence, or  cases  where  an  action  for  damages  would  give  adequata^ 
redress. 

Elmxb,  J.,  concurred  in  the  abore  opinion* 

Decision  affirmed  by  the  following  Tote: 

For  affirmance,  Coknbuson,  Haines,  Ogdbn,  BnEBSon,  Elksb,. 
HuYLEB,  Potts,  and  YsBDENBUBaH,  JJ. 

For  reversal,  Green,  0.  J.,  and  Abbowsmith,  XbauEr,  Yaleh* 
TINE,  and  Wills,  JJ. 


Court,  in  DiCRXEiifo  Spiomo  Psevorm anob  of  Contract  for  Salk  or 
liAND  in  whioh  wife  has  interest,  cannot  compel  her  to  ezeonte  deed:  Hoppet 
y.  Hopper,  16  N.  J.  Eq.  149;  bat  may  compel  husband  to  give  indemnity 
against  her  dower  or  other  rights:  HawraUy  v.  Warren,  18  Id.  128;  Pinner 
V.  Sharpt  23  Id.  282;  bnt  will  not  compel  husband  to  give  such  indemnity 
if  there  is  no  fraud  on  his  part:  RMy  v.  Smith,  25  Id.  150;  Id.  557;  PeeUr 
V.  Levy,  26  Id.  335,  all  of  the  above  cases  citing  the  principal  case.  In  Bradk^ 
T.  Johnrnm^  36  Id.  69,  the  principal  case  is  distinguished  or  limited  to  the 
extent  that  If  such  indemnity  is  desired  it  must  be  spedally  prayed  for. 


Dunham  v.  Oox. 

[a  Stooxiox's  Obanoxby,  487.] 

Judgment  and  Execution  Creditors  may  Maintain  Bux  nr  Bquittto 
Bemovk  Fraudulent  Incumbrances  placed  by  a  debtor  on  his  prop- 
erty, in  order  that  such  property  may  be  appropriated,  free  from  such 
fraudulent  incumbrances,  to  the  satisfaction  of  the  creditor's  judgment. 

JuDOMXNT  Constitutes  Lien  upon  Realty  of  Judgment  Debtor,  and 
issuance  of  execution  is  not  necessary  to  enable  judgment  creditor  to 
maintain  biU  in  equity  for  relief  from  fraudulent  oonveyaooea  or  incum* 
brances  by  the  judgment  debtor. 

SzEOUTiON  Issued  on  Judgment  and  Delivered  to  Officer  raises  a  lieft 
upon  land,  which  has  priority  by  statute  over  the  lien  of  an  earlier  judg* 
ment  upon  which  no  execution  has  been  issued. 

Judgment  Creditor  doss  not  Acquire  Lien  on  Personal  Property  of 
DiBTOR  by  virtue  of  judgment  against  him;  a  lien  will  only  arise  in 
■noh  oaae  by  virtue  of  an  execution,  and  until  be  has  taken  oat  an  ese* 
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oiitioa  on  his  jadgmcni,  nioli  jndgmeiit  creditor  eranoft  exhibit  bis  bill 
in  equity  for  relief  from  fnwdalcnt  transfera  of  socli  property  by  tbe 
debtor. 
Cbbditob  Who  has  Obtaikkd  Judomxht  AOAnrn  his  Dbbiob,  in  order  to 
nuuntain  a  bill  for  relief  against  frandnlent  diapoflitiona  by  snch  debtor 
of  any  partioolar  portion  of  his  property,  innst  show  that  saoh  diapoei- 
taoo  embaRaases  him  in  obtaining  satisfaction  of  his  debt^  and  foots  moat 
be  stated  from  which  at  least  it  may  be  inferred  that  the  aid  of  a  oonri 
of  equity  is  required  to  give  the  judgment  its  legal  and  full  effect. 

Bill  in  equity  by  the  creditors  of  defendant  to  obtain  relief 
•gainst  certain  frandnlent  transfers  and  conTcyances  alleged 
to  have  been  made  by  defendants.    The  opinion  states  the  case. 

A.  WurtSy  for  the  appellant. 

Thomas  A.  SartweU,  for  the  respondent. 

By  Court,  WnjJAicsoN,  Chancellor.  This  is  an  appeal  from 
a  decree  OTerruling  a  demurrer  filed  to  the  bill.  The  question 
is  whather,  admitting  all  the  fects  stated  by  the  bill  to  be  true, 
the  bill  can  be  sustained.  It  is  a  bill  filed  by  a  judgment  and 
execution  creditor,  for  the  purpose  of  setting  aside  certain  con* 
▼eyances  of  real  and  personal  property  made  by  the  debtor,  as 
ts  alleged,  to  defeat  his  creditors. 

That  a  judgment  and  execution  creditor  may  maintain  a  bill 
in  a  court  of  equity  to  remoTC  out  of  the  way  fraudulent  incum* 
brances  placed  by  a  debtor  upon  his  property,  in  order  that  the 
property  may  be  appropriated  free  from  such  fraudulent  incum- 
brances, to  the  satisfaction  of  the  creditor's  judgment,  is  so  well 
established  that  it  is  needless  to  refer  to  any  of  the  numerous 
authorities  to  sustain  the  position.  As  there  appears  some 
doubt  as  to  the  extent  to  which  such  creditor  must  proceed  at 
law  before  he  can  inyoke  the  aid  of  a  court  of  equity,  it  may  be 
well  for  this  court  to  express  an  opinion  upon  this  point. 

When  a  creditor  has  by  a  judgment  established  his  debt,  by  the 
statute  he  acquires  a  lien  upon  all  the  real  estate  of  his  debtor 
to  satisfy  his  debt.  If  the  debtor  has  fraudulently  conveyed 
away  or  incumbered  his  real  estate,  so  as  to  interpose  an  ob- 
stacle which  embarrasses  the  debtor  in  appropriating  it  by  legal 
process  in  satisfaction  of  his  debt,  then  the  creditor  may  file  his 
bill  to  remoye  out  of  the  way  such  fraudulent  conveyance  or 
incumbrance.  It  is  not  necessary  for  him  to  take  out  execution 
upon  his  judgment.  The  judgment  constitutes  a  lien  upon  the 
land,  and  there  is  no  necessity  of  compelling  the  creditor,  as  a 
mere  matter  of  form,  to  incur  the  further  expense  at  law  of 
issuing  an  execution.     It  is  perhaps  most  advisable  for  him  to 


462  Dunham  v.  Cox.  [New  Jersey, 

do  8o.  It  may  ayoid  a  contest  with  the  subsequent  execution 
creditor;  for  although  the  judgment  is  a  lien  upon  the  land,  an 
execution  upon  a  subsequent  judgment  acquires,  upon  its  deliv* 
ery  to  the  o£Bcer  by  virtue  of  the  statute,  a  prior  lien  upon  the 
properly.  As  between  the  debtor  and  creditor,  howeyer,  the 
issuing  of  an  execution  is  not  necessary  in  order  that  the  cred* 
itor  may  acquire  a  right  to  exhibit  his  bill  for  relief. 

But  if  it  is  the  personal  property  of  the  debtor  which  the 
creditor  wishes  to  reach  and  appropriate  to  the  payment  of  his 
judgment,  he  must  take  out  an  execution  upon  his  judgment  be- 
fore he  can  exhibit  his  bill;  for  it  is  by  the  execution,  and  not  by 
his  judgment,  that  he  acquires  a  lien  upon  the  personal  property. 

In  the  case  before  us,  the  bill  complains  of  a  fraudulent  trans- 
fer by  the  debtor  of  both  his  real  and  personal  estate.  The 
complainant  has  obtained  judgment  and  issued  execution. 

The  defect  of  the  bill  is  that  it  does  not  show  that  the  aid  of 
a  court  of  equity  is  needed  to  remove  any  hinderance  or  im- 
pediment interposed  by  the  debtor,  in  order  that  the  judgment 
and  execution  at  law  may  be  satisfied. 

It  is  not  enough  for  the  bill  to  show  that  the  debtor  has  made 
a  fraudulent  disposition  of  any  particular  portion  of  his  property 
to  entitle  the  creditor  to  the  aid  of  a  court  of  equity.  He  must 
show  that  such  disposition  embarrasses  him  in  obtaining  satis- 
faction of  his  debt;  for  if  the  debtor  has  other  property  subject 
to  the  judgment  and  execution  sufficient  to  satisfy  the  debt, 
there  is  no  necessity  for  the  creditor  to  resort  to  equity.  If  his 
debt  can  be  satisfied  out  of  property  upon  which  his  judgment  is 
a  lien,  it  is  only  inviting  useless  litigation  for  him  to  question 
conveyances  made  by  the  debtor,  which,  however  they  may  have 
been  intended,  do  not  operate  as  a  fraud  upon  him.  A  court 
of  equity  interposes  because  its  aid  is  necessary  to  assist  the 
creditor  in  obtaining  his  legal  rights.  If  there  is  property  which 
the  law  places  within  his  reach,  free  from  embarrassment,  to 
satisfy  his  debt,  the  aid  of  a  court  of  equity  is  not  required. 

No  particular  form  of  the  biU  or  formal  specific  allegations 
are  necessary  to  constitute  the  bill  a  good  one.  But  facts 
must  be  stated  from  which,  at  least,  the  inference  may  be 
drawn  that  the  aid  of  a  court  of  equity  is  required  to  give  the 
judgment  its  legal  and  full  effect. 

But  this  biU  so  far  from  stating  facts  to  justify  such  an  infer- 
ence, the  contrary  legitimately  flows  from  such  facts  as  are 
stated.  The  bill,  it  is  true,  alleges  that  the  defendant  has  con- 
veyed ^way  certain  real  and  personal  property  for  the  purpose 
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of  defrauding  the  complainant.  It  does  not  specify  the  personal 
property  any  further  than  as  **  sundry  goods  and  chattels."  It 
describes  particularly  the  real  estate  so  alleged  to  have  been 
disposed  of.  If  the  bill  had  stopped  here,  eyen  without  alleg- 
ing that  the  defendants  had  no  other  property  out  of  which  the 
judgment  might  be  satisfied,  the  complainant  might  be  entitled 
to  the  aid  of  ttie  court,  from  the  allegation  that  this  property  had 
been  disposed  of  by  the  defendant  for  the  purpose  of  defrauding 
his  creditor. 

But  the  bill  further  shows  that  by  an  execution  taken  out 
upon  the  judgment  certain  other  personal  property,  in  the  pos- 
session of  the  defendant,  was  levied  upon  by  the  sheriiF.  It  is 
true,  the  Talue  of  the  property  is  not  given;  but  the  very  char- 
acter of  this  personal  estate  is  such  as  shows  its  value  to  exceed 
the  amount  due  upon  the  judgment.  The  bill  does  not  pretend 
that  this  property  was  ever  disposed  of  by  the  defendant,  or  that 
any  legal  hinderance  or  impediment  has  been  placed  in  the  way 
of  the  sheriff's  appropriating  it  to  the  payment  of  the  execution 
in  his  hands. 

The  bill  does  not  stop  here.  It  shows  that  the  sheriff,  by  his 
execution,  levied  upon  nine  distinct  tracts  of  land  as  the  prop- 
erty of  the  defendant.  It  does  not  show  that  there  is  any  in- 
cumbrance upon  this  land,  nor  give  any  reason  why  the  sheriff 
has  not  sold  it  to  satisfy  the  judgment  and  execution. 

Suppose,  then,  the  allegations  of  the  bill  to  be  true  with  regard 
to  the  other  personal  and  real  estate  of  the  judgment  debtor, 
that  he  has  fraudulently  conveyed  it  for  the  purpose  of  defeating 
this  judgment,  if  he  is  still  in  possession,  and  is  the  owner  of 
property  enough  to  satisfy  the  judgment,  and  which  has  been 
levied  upon,  and  is  at  the  legal  disposal  of  the  sheriff  for  the 
purpose,  the  assistance  of  a  court  of  equity  is  not  necessary  to 
aid  the  complainant  in  his  legal  remedy  to  obtain  satisfaction  of 
his  judgment.  This  is  the  only  ground  upon  which  the  juris- 
diction of  a  court  of  equity  can  be  invoked;  and  as  the  complain- 
ant does  not  show  that  he  stands  upon  this  ground,  he  cannot 
maintain  his  bill.  The  bill  is  radically  defective.  Admittii>g 
all  its  facts  to  be  true,  it  cannot  be  maintained.  The  demurrer 
is  therefore  well  taken,  and  the  decree  of  the  chancellor  over- 
ruling the  demurrer  must  be  reversed  with  costs. 

Decision  reversed  by  the  following  vote: 

For  affirmance,  none. 

For  reversal,  Gbeen,  C.  J.,  and  Abbowsmith,  Oobheusoh, 
Hainxs,  Hutlsb,  Potts,  liiBua,  YiLEiiTmB,  YfiEDEZiBURaB,  Will- 
UMSON,  and  Wills,  JJ. 
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CoNVETAVGis  Fbauditlbnt  ab  TO  Cbcdixobs,  Rtght  ot  Ckbditobs  to 
Impeach:  See  SioUxer  y.  Skiies,  44  Am.  Dec.  723;  Greer  y.  Wright,  52  Id. 
Ill,  and  note  113;  Bangor  y.  Warrtn,  56  Id.  657,  and  note  602. 

JuDOMKNT  Lixys  ATTACH  WHEN:  See  Duchan  v.  Sumner,  47  Am.  Deo. 
305,  and  note  319;  Davi8  y.  Oumaby,  55  Id.  105;  Ca^*«  Appeal,  62  Id.  329, 
and  note  citing  prior  oases.  Judgment  and  exeoation  liens  discassed  at 
tengih:  See  Rogere  y.  Dickey,  41  Id.  204;  Binds  y.  ScoU,  51  Id.  506,  note  512. 

The  pbinoipal  case  is  cited  in  MiUmght  y.  Smith,  17  N.  J.  Bq.  262,  to 
the  point  that  a  creditor  is  not  entitled  to  relief  against  a  debtor's  disposi- 
tion of  his  property  unless  he  has  some  specific  lien,  either  a  judgment  lien 
in  case  of  realty,  or  an  execution  lien  in  case  of  personalty.  In  Bigelow  Blue 
Stone  Co.  t.  Magee,  27  Id.  393,  the  principal  esse  is  cited  to  the  point  that  to 
obtain  such  relief,  an  execution  lien  is  not  neoeesary  as  to  realty.  In  Wales 
y.  Lawrence,  36  Id.  200,  the  court,  citing  the  principal  oase,  hold  that  be- 
fore  a  judgment  creditor  is  entitled  to  such  relief  in  equity,  he  must  hay« 
exhausted  his  remedy  at  law. 


Shebeoan  v.  Medaba« 

[2  Stooxtoh's  Obaxokbt,  400.] 

Participation  in  Profits  of  Business  Constitvtbs  Pabtrebship,  as  to 
third  persons,  and  the  members  will  be  held  liable  as  such,  though  the 
business  be  carried  on  in  the  name  of  one  alone,  and  neither  suppoee  thai 
they  are  partners,  nor  intend  to  become  such,  nor  are  such  as  between 
themselves. 

Ck)NT&ACT    FOB    LOAN   OF  MONET    AT    LEGAL    RaTE    OF    INTEREST,   six    pCT 

cent,  but  in  case  debtor's  business  succeeds,  the  rate  to  be  paid  by  him 
to  be  twenty-five  per  cent,  is  a  usurious  contract  as  to  the  borrower, 
but  as  to  third  persons  raises  between  the  debtor  and  creditor  the  re- 
lation of  partners. 

Bill  in  equity.  The  defendant  had  loaned  to  one  Combe  a 
Bum  of  money,  to  be  used  in  his  business  as  a  retail  dealer,  on 
the  understanding  that  Combs  was  to  pay  the  legal  rate  of  in- 
terest thereon,  viz.,  six  per  cent;  but  in  case  the  business  suc- 
ceeded, he  was  to  pay  twenty-five  per  cent  interest  on  such 
loan.  The  business  not  being  successful,  defendant  brought  an 
action  for  the  sum  of  money  so  loaned,  and  said  Combs  con  • 
fe^sed  judgment  therein.  Defendant  then  took  out  an  execu- 
tion, and  levy  was  made  on  Combs's  business  and  stock  of  goods. 
The  plaintiff,  to  whom  Combs  was  indebted  for  goods  used  in 
said  business,  also  recovered  a  judgment  on  which  execution  is- 
sued, but  on  making  levy,  the  only  property  of  Combs  not  ex- 
empt was  found  to  be  subject  to  the  above  levy  of  defendant. 
Plaintiff  brought  this  action  to  set  aside  or  postpone  defendant's 
judgment  till  that  of  plaintiff  had  been  satisfied,  plaintiff  alleg* 


Nov.  1855J  Shebidak  v.  Medara.  465 

ing  that  the  transactions  between  defendant  and  Ck>mb8  con- 
stituted them  partners.  Judgment  for  plaintiff.  Defendant 
appealed. 

W.  Hakted,  for  the  appellant. 

M,  Becuieyy  for  the  respondent. 

By  Court,  Qbxem,  C.  J.  The  only  point  relied  upon  by  the 
appellant  for  reversal  in  this  case  is  that  the  partnership  aUeged 
in  the  bill  to  exist  between  Combs,  the  defendant  in  execution, 
and  Sheridan,  the  appellant,  is  not  sufficiently  proved. 

The  rule  that  a  participation  in  the  profits  of  business  consti- 
tutes a  partnership  as  to  third  persons  is  not  questioned.  The 
only  inquiiy  is.  Does  the  evidence  in  the  cause  show  to  a  rea- 
sonable degree  of  certainty  that  Sheridan  was  to  share  in  the 
profits  of  the  business  carried  on  in  the  name  of  John  P.  Combs  ? 
If  it  does,  the  partnership  is  established.  The  fact  is  expressly 
sworn  to  by  two  witnesses,  called  on  the  part  of  the  defendant. 
The  competency  of  these  witnesses  is  not  denied.  It  is  insisted, 
however,  that  their  credibility  is  impeached  by  facts  stated  by 
themselves  and  proved  by  other  witnesses. 

The  fact  mainly  relied  on  as  impeaching  the  credibility  of 
Combs  is  that  he  repeatedly  stated  during  the  continuance  of 
the  business  that  he  was  carrying  it  on  alone,  and  that  Sheridan 
was  not  a  partner.  But  that  fact  is  perfectly  consistent  with 
the  integrity  and  veracity  of  the  witness.  There  was  no  agree- 
ment for  a  partnership  between  the  parties.  The  contract  in 
form  was  a  loan  of  money.  Combs  was  a  borrower.  Sheridan 
was  a  lender.  He  held  a  judgment  bond  for  every  dollar  ad- 
vanced by  him.  The  business  was  carried  on  in  the  name  of 
Combs.  Probably  neither  Combs  nor  Sheridan  supposed  they 
were  partners.  They  did  not  intend  to  become  partners;  as 
between  themselves,  they  were  not  partners.  The  law,  indeed, 
holds  them  liable  as  partoers  to  third  persons,  upon  an  agree- 
ment to  share  in  the  profits.  But  that  is  a  legal  consequence  of 
the  contract,  of  which  both  partners  may  well  have  been,  and  of 
which  Combs  swears  that  he  was,  entirely  ignorant.  His  saying, 
therefore,  that  Sheridan  was  not  his  partner,  and  that  he  was 
carrying  on  business  on  his  own  account,  ought  not  to  be  re- 
garded as  any  impeachment  of  his  character  for  veracity. 

It  is  said,  again,  that  his  evidence  was  prompted  by  malevo- 
lence. He  may,  and  probably  did,  testify  under  the  influence  of 
strong  feeling.  The  same  fact  may  be  true  of  Hutchins^the 
witness  by  whom  he  is  principally  corroborated.     This  fact  re- 

Ak.  Dxo.  Vol..  LXrV— 3Q 


466  Sheridan  v.  Medara  ^'c^v  .Fcrsev, 

quires  that  their  evidence  should  be  carefully  scrutinized,  but 
will  not  warrant  its  rejection  as  incredible.  Their  evidence, 
moreover,  is  corroborated  by  facts  and  circumstances  stated  by 
others.  The  weight  of  the  evidence  is  decidedly  in  support  of 
the  case  made  by  the  bill.  The  fact  that  Sheridan  was  to  par- 
ticipate in  the  profits  of  the  business,  and  consequently  his  lia- 
bility as  a  partner  to  third  persons,  is  sufficiently  established. 

But  if  the  evidence  on  the  part  of  the  complainant  be  utterly 
incredible,  the  case  proved  by  one  of  the  witnesses  on  the  part 
of  the  appellant  himself  establishes  his  liability  as  a  partner,  and 
the  right  of  the  complainant  to  a  decree  against  him.  The  case, 
as  proved  by  the  appellant,  is  that  he  loaned  the  money  to 
Combs,  for  which  he  was  to  receive  twenty-five  per  cent  in  cose 
Combs  succeeded  in  business;  in  other  words,  he  was  to  receive 
nineteen  per  cent  per  annum  out  of  the  profits  of  the  business 
over  and  above  the  legal  rate  of  interest.  The  better  opinion 
is,  that  such  contract,  though  usurious  as  to  the  other  party,  as 
to  third  persons  made  Sheridan  a  partner  with  the  borrower, 
and  liable  as  such  for  the  debts  of  the  firm:  Bloxom  v.  Pell^ 
cited  in  Grace  v.  Smith,  2  W.  Black.  999;  1  Parsons  on  Cont.  134 

A.  court  of  equity  would  surely  never  permit  Sheridan,  himself 
holding  a  judgment  for  his  loan,  the  validity  of  which  is  unim- 
peachcd,  to  set  up  his  own  usury  in  avoidance  of  his  liability  aa 
a  partner  to  the  bona  fide  creditors  of  the  concern. 

There  is  no  such  njaterial  or  essential  difTerence  between  the 
allegations  and  proofs  as  to  prejudice  the  complainants'  right  of 
recovery.  The  material  averment  in  the  bill  is,  that  the  aj^pel- 
lant  is  liable  as  a  partner  of  Combs,  by  reason  of  his  participa- 
tion in  the  profits  of  the  business.  The  precise  share  of  profits 
received  by  Sheridan,  or  the  time  of  receiving  of  it,  is  not  materiaL 

The  decree  of  the  chancellor  should  be  affirmed  with  costs. 

The  decision  was  affirmed  by  the  following  vote: 

For  affirmance,  Gbeen,  C.  J.,  and  Abbowshfib,  Huyleb,  Bis- 

LET,  YBEDENBunoH,  CoBNBLisoN,  Hainbs,  Potts,  Yalenhne,  and 

Wills,  JJ. 
For  reversal,  none. 

Participation  in  Profits  to  Constitxttb  Partnership:  Champion  v, 
Bostivick,  31  Am.  Dec.  376,  note  382;  BnuUey  v.  WhiUe,  43  Id.  435,  note  436; 
Price  V.  Alexcuider,  62  Id.  526,  Dote  533;  BarOeU  v.  Jones,  49  Id.  G06;  Ori/- 
fUh  V.  Buffum,  54  Id.  64.  The  principal  case  is  cited  to  thia  point  in  liar- 
grave  v.  Conroy,  19  N.  J,  Eq.  283.     • 

Individuals  may  bk  Liable  as  Partners  to  Third  Persons,  auil  still 
not  be  such  as  between  themselves:  See  Allen  v.  Dunriy  33  Am.  Dc-c.  G14; 
Frice  v.  Alexander,  52  Id.  526;  EUsworth  v.  TarU,  62  Id.  i49. 
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Yaed  v.  Paoifeo  Mutual  Insubanob  Company. 

[2  Stooktov'i  OBAHOaXT,  480.] 

Iaqal  EzisrsNCS  or  Corpobation  is  Admittxd  by  Dbalino  with  It  m 
saohy  executing  bonds  and  mortgages  to  it,  and  suing  it  under  its  corpo^ 
rate  name;  and  a  party  by  so  recognizing  it  is  estopped  to  deny  its  ex- 
istence. 

Pbbson  Sexking  Equitable  Rbuef  must  Do  Equity. 

SuBSGBipnoN  TO  CAPITAL  Stock  ot  Cobporation,  by  giving  bonds  and 
mortgage  in  payment  in  lieu  of  coin,  and  issuance  of  certificate  of  stock 
thereon,  creates  a  liability  on  such  bonds  and  mortgage;  and  if,  upon 
them  as  a  portion  of  its  capital,  the  corporation  embarks  in  business, 
though  in  Tiolation  of  the  express  provision  of  the  charter  that  the  cap- 
ital stock  must  all  be  paid  in  before  so  doing,  the  obligor  may  defend  an 
.  action  on  such  securities,  and  therein  contest  their  validity,  but  he  can- 
not invoke  the  aid  of  a  court  of  equity  to  interfere  with  and  restrain  suits 
brought  upon  the  bonds  in  a  court  of  law,  for  the  purpose  of  aiding  him 
to  avoid  their  payment. 

Bill  in  equity.  Defendant  is  an  insurance  association.  Plaint- 
iffy  at  the  time  of  the  organization  of  such  association,  subscribed 
for  certain  shares  of  its  stock,  and  in  payment  thereof  gave  bonds 
and  a  mortgage  to  secure  them.  The  association  organized  as  a 
corporation,  and  proceeded  iivith  its  insurance  business.  Among 
the  provisions  of  the  charter  was  one  that  the  corporation  should 
not  embark  in  business  until  its  capital  stock  had  been  fully  paid 
up.  It  became  necessary  in  the  course  of  business  to  draw  on 
the  capital  stock  for  payment  of  losses,  and  in  pursuance  thereof 
the  company  called  on  plaintiff  here  to  make  good  his  bonds, 
which  he  declined  to  do.  The  corporation  sued  on  the  bonds. 
The  plaintiff  then  brought  this  proceeding  to  restrain  the  further 
prosecution  of  that  suit,  on  the  ground  that  the  corporation  was 
illegally  organized,  in  that  it  had  proceeded  to  do  business  with- 
out its  full  capital  stock  having  been  paid,  and  that,  therefore, 
the  enforcement  of  bonds  so  given  in  violation  of  law  would  be 
contrary  to  public  policy.  He  also  set  up  the  ground  that  he 
had  been  assessed  a  greater  amount,  in  proportion,  than  the 
other  stockholders,  and  asked  for  relief  in  equity  against  such 
proceeding.  The  chancellor  below  held  that  when  the  stock- 
holder himself  did  equity  by  paying  the  installments  assessed 
against  him,  and  costs  of  the  suit  at  law,  a  court  of  equity  would 
protect  him  against  any  assessment  not  levied  on  other  stock- 
holders. A  temporary  injunction  against  the  further  prosecu- 
tion of  the  suit  by  the  corporation,  which  had  been  granted  on 
filing  of  plaintiff's  bill,  was  on  the  hearing  dissolved,  on  the 
ground  that  if  the  corporation  embarked  in  business  in  viola« 
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tion  of  the  express  proyision  of  the  charter  that  the  capital  stock 
must  all  be  paid  in  before  so  doing,  the  obligor  may  defend  an 
action,  and  therein  contest  their  TaMdity,  but  he  cannot  invoke 
the  aid  of  a  eonrt  of  equity  to  interfere  with  and  restrain  smts 
brought  upon  the  bonds  in  a  court  of  law,  for  the  purpose  of 
aiding  him  to  avoid  their  payment.  lhx>m  the  ohancellor'8  de» 
eree  plaintiff  appealed. 

HcUsled  and  Beasley,  for  the  appellant. 

JDaiftcnj  for  the  respondent. 

By  Court,  Elmkb,  J.  Whatever  might  be  the  result  if  the 
question  was  directly  before  the  court  whether  the  company  was 
ever  legally  organized,  it  is  dear  that  the  appelant  cannot  now 
dispute  that  fact.  He  gave  to  them  his  bonds  and  morligages, 
thus  acknowledging  them  to  be  a  corporate  body,  and  calls  them 
before  the  court  as  such.  If  the  proceeding  was  illegal,  he  was 
a  party  to  that  illegality,  and  cannot  invoke  the  powers  of  a 
court  of  equity  to  aid  him  in  defending  himself  from  the  conse- 
quences of  his  own  voluntary  acts. 

So  &r  from  being  against  public  policfy  to  enforce  the  payment 
cl  the  appdlant's  bonds,  public  policy  requires  that  it  be  done, 
otherwise  entirely  innocent  parties  would  sufBar.  The  allega- 
tions of  fraud  contained  in  the  bill  are  distinctiy  and  fully 
denied  in  the  answer.  The  money  sought  to  be  recovered  is 
lequired  to  pay  losses  incurred  in  the  regular  business  of  the 
company,  and  the  appellant  is  required  to  pay  no  more  of  them 
than  his  proper  proportion.  Before  he  can*  ask  relief,  he  must 
€&x  to  do  what  is  eqtiitable  and  just  on  his  part;  that  is,  pay  the 
installments  assessed  on  him  and  the  costs  of  the  suit  at  law. 
The  decree  of  the  chancellor  must  be  affirmed  with  costs. 

Decision  affirmed  by  the  following  vote: 

For  affirmance,  Gbseh,  C.  J.,  and  Abbowsmith,  Bislet,  Coa- 
WKuaov,  Haines,  Btebson,  Elmkb,  Oqdsn,  Yalbmtdib,  and  Wills, 
J7. 

For  reversal,  none 


PbBSOIC   CoNTBACmrG  WITH   OOSPOBATION   ADIfm   ns   EUSTJKNUS:  Sat 

OtMU  ▼.  Kalamcmoo  M,  L  Co.^  43  Am.  Deo.  457,  note  466;  Jomm  v.  Tetmu 
m  Bamh,  46  Id.  540. 

SuBSCBiPTiOK  TO  Stook  ov  Cobfobation  IB  BnfDiNO  CoNTBAOT:  SoePenofr- 
Koi  R.  R.  Co.  V.  Dummer,  63  Am.  Deo.  654^  note  657;  liftbaity  on 
tkm:  See  SUnuburg  R.  R.  Co,  y.  EehtemacJd,  60  Id.  49,  note  5a 
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Abamb  v.  Hudson  Goxtutt  Bank. 


IvJUJUUiNi  TO  RasraLkim  Pkogkeozh«s  at  Law  will,  m  »  gmmaX  niH  W 
diasolTed  only  when  aU  defendants  folly  answer  the  eqaify  of  Hm  Wis 
fant  then  ia  a  qaaUficstion  of  the  rnle,  to  tba  effeet  that  if  tha  dsfeoda&ti 
npon  whom  the  grmoamen  of  the  charge  nsta  answer  the  bill  the 
injunction  will  be  dissolved. 

PiBOL  EviDXiTCB  IS  NOT  Adhissibls  TO  GoHTSADiGT  Dked,  and  to  show  tflUife 
the  terms  upon  which  it  was  made  were  totally  diilerent  from  tboaa 
SKpressed  In  the  tnstnunent. 

PvBOBAaB  ov  EQumr  of  BMPBifrnoif  dow  vov  Bbhub  PuBcauaiB  Ita^ 
80VALLT  LiABLB  for  the  inonmhrHioea  on  the  property. 

JuDCOCSNT  18  LiKN  OK  BsAL  EsTATS  BT  OpSBATiojf  ov  Law,  and  such  Ues 
exists  without  levy  of  an  ezecation. 

Bill  in  equity.  The  defendant,  a  hanking  eorpoiatioB. 
claimed  to  hold  certain  judgments  against  plaintiff's  leal  estata^ 
and  was  about  to  enforce  the  same  by  ezecation.  The  plaintiff 
brought  this  bill  in  equity  to  restrain  such  proceedings  at  law. 
A  temporary  injunction  was  granted.  One  of  the  grounds  takea 
bj  plaintiff  was,  that  on  the  grant  to  him  of  the  said  land,  whidh 
was  at  that  time  and  bj  the  terms  of  the  conyejance  subject  to 
the  said  judgment,  it  was,  by  virtue  of  a  parol  agreement 
between  himself  and  his  grantor,  relicTed  of  the  said  judgment 
On  the  healing,  the  injunction  was  dissolyed,  the  chancellor  rul« 
ing,  among  other  things,  that  parol  evidence  was  not  admissible 
to  show  Aat  the  terms  upon  which  a  conveyance  is  expressed  to 
have  been  made  were  totally  different  and  contradictory  to  tho 
deed  itself.  Plaintiff  appealed.  The  other  facts  necessary  to 
SB  understanding  of  the  case  are  stated  in  the  opinion. 

Frdinghuysen  and  Bradley,  for  the  complainants. 

Bandolph  and  QHchrigtt  for  the  defendants. 

By  Court,  Gbxbn,  C.  J.  This  appeal  is  taken  from  an  order 
dissolving  an  injunction  issued  to  restrain  proceedings  at  law. 
The  order  is  based  by  the  chancellor  on  two  grounds:  1.  Be- 
cause the  equity  of  the  bill  is  denied  by  the  answers;  2.  B^ 
cause,  on  the  case  made  by  the  complainants  in  the  bill,  they 
are  not  entitled  to  relief.  If  either  of  these  grounds  is  well 
taken,  the  order  is  right,  and  should  be  afi&rmed. 

1.  The  answer  of  Cofi^  and  Kanford,  two  of  the  defendants, 
contains  a  full  and  explicit  denial  of  the  entire  equity  of  the 
bill.  If  the  answer  be  true,  it  is  clear  that  there  is  no  equity  ia 
the  complainant's  case.     There  is  nothing  in  the  answer  suffi- 
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dent  to  discredit  it  or  to  deprive  it  of  its  efficacy  as  an  answer. 
Nor  does  the  weight  of  the  evidence  contained  in  the  affidavits 
(admitting  them  all  to  be  competent)  make  so  dear  a  case  for 
the  complainants  as  to  deprive  the  defendants  of  the  benefit  of 
their  answer. 

But  it  is  objected  that  the  Hudson  County  Bank  have  not 
fully  answered  the  equity  of  the  bill.  The  general  rule  un- 
doubtedly is,  that  in  order  to  obtain  the  dissolution  of  an  in- 
junction all  the  defendants  must  answer  the  equity  of  the  bill. 
But  the  qualification  of  the  rule  is,  that  it  is  enough  if  those 
defendants  answer  upon  whom  the  gravamen  of  the  charge  rests: 
Vliei  V.  Loiomason,  2  N.  J.  Eq.  404,  and  note;  Stoutenburghf  Day 
d  Co.  V.  Peck,  4  Id.  446.  In  this  case,  the  gravamen  of  the 
charge  rests  on  Coffin  and  Hanford,  who  have  fully  answered. 
The  answer  of  the  bank  is  full,  so  far  as  it  relates  to  matters 
within  their  knowledge. 

This  disposes  of  the  appeal.  But  the  design  of  the  appd- 
lant  was  probably  to  test  the  opinion  of  this  court  upon  the 
second  point  upon  which  the  order  is  based;  for  it  is  obvious 
that  if  the  chancellor  is  right  upon  this  point,  the  case  is  finally 
disposed  of.  This  renders  it  proper  that  the  second  ground  of 
the  chancellor's  opinion  should  also  be  examined. 

2.  Are*  the  complainants  entitled  to  relief  upon  the  case  made 
bythebiU? 

The  complainants  are  the  grantees  of  certain  real  estate  in  Jer- 
sey City  purchased  of  Coffin  and  Hanford.  At  the  time  of  the 
purchase  and  conveyance  of  the  land,  the  Hudson  County  Bank 
held  a  judgment  in  the  supreme  court  for  six  thousand  dollars 
against  the  grantors,  Coffin  and  Hanford,  to  which,  independent 
of  any  special  agreement,  the  land  was  liable.  At  the  time  of 
the  conveyance  to  Adams,  the  complainant,  there  existed  an 
agreement  between  the  bank  and  Coffin  and  Hanford  that  the 
bank  should  apply  the  proceeds  of  certain  collateral  securities, 
held  by  the  bank  exclusively,  toward  the  liquidation  of  the  judg- 
ment. The  bill  charges  that  in  the  contract  for  the  sale  of  the 
land  Coffin  and  Hanford  agreed  that  the  purchaser  should  have 
the  benefit  of  all  those  collaterals  so  left  with  the  bank,  and  in- 
sists that  they  should  in  equity  be  applied  in  liquidation  of  the 
judgment. 

The  land  is  conveyed  in  fee,  "  subject,  nevertheless,  to  several 
mortgages  on  the  same  premises,  held  by  different  parties,  the 
amount  payable  upon  which  is  in  the  i^gregate  upwards  of 
thirty-one  thousand  dollars,  and  also  subject  to  a  certain  judg< 
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ment  for  the-  sum  of  six  thousand  dollars,  held  and  owned  by 
Ihe  Hudson  County  Bank  in  Jersey  Oity  aforesaid." 

The  complainants  insist  that,  by  virtue  of  a  parol  agreement 
between  the  grantors  and  grantee  at  the  time  of  the  purchase, 
ihey  are- entitled  to  have  the  land  relieved,  in  whole  or  in  part, 
from  the  lien  of  that  judgment.  The  answer  is,  that  the  agree- 
ment attempted  to  be  set  up  is  in  direct  contradiction  of  the 
terms  of  the  grant.  And  it  is  difficult  to  see  how  the  effect  of 
the  answer  is  to  be  evaded.  The  grantors  convey  the  land  in 
dear  and  express  terms,  subject  to  the  judgment.  The  bill  seeks 
to  relieve  the  land  of  the  incumbrance  of  the  judgment  by  force 
of  an  alleged  parol  agreement. 

It  is  objected  that  the  purchase  of  land  subject  to  incum- 
brances involves  no  covenant  on  the  part  of  the  grantee  that  he 
will  pay  the  incumbrances. 

The  rule  certainly  is,  that  the  purchase  of  an  equity  of  re- 
demption does  not  render  the  purchaser  personally  liable  for  the 
incumbrances  on  the  property.  There  is  in  such  purchase  no 
contract,  express  or  implied,  that  the  purchaser  assumes  the 
payment  of  the  incumbrances  as  a  personal  liability:  Stevenson 
V.  Black,  1  N.  J.  Eq.  338;  Tichenor  v.  Dodd,  4  Id.  454. 

But  the- question  in  this  case  is  not  whether  the  purchaser  is 
personally  liable  to  pay  the  judgments,  but  whether,  by  the 
terms  of  the  grant,  the  land  is  subject  to  the  incumbrance. 
That  it  is  so  by  the  express  language  of  the  deed  is  too  clear 
to  admit  of  controversy. 

It  is  further  objected,  that,  though  the  land  be  liable  to  the 
Hen  of  the  judgment,  it  is  liable  contingently  only,  viz. ,  so  far 
as  the  judgment  should  remain  unsatisfied  under  the  arrange- 
ment between  the  grantors  and  the  bank,  or  so  far  only  as  the 
judgment  might,  under  the  stipulation  of  the  bank,  constitute 
a  legal  lien  on  the  land;  and  it  is  insisted  that,  by  virtue  of  the 
agreement  between  the  grantors  and  the  bank,  the  judgment 
was  not  a  lien  on  the  liuid.  But  that  is  not  the  effect  of  the 
agreement.  By  operation  of  law,  the  judgment  is  a  lien  on  real 
estate,  and  there  is  nothing  in  the  agreement  which  invalidates 
the  lien.  The  agreement  of  the  bank  is,  that  the  execution 
shall  be  levied  only  on  certain  specified  personal  property,  but 
it  is  entirely  silent  as  to  the  lien  of  the  judgment  upon  the  real 
estate.     That  lien  exists  without  the  1  jvy  of  an  execution. 

But  it  is  said  that  at  the  time  of  the  conveyance  there  was  in 
the  hands  of  the  bank  -funds  or  securities  nearly  sufficient  to 
«xtinguish  the  judgment,  and  that  the  balance  alone  can  con- 
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atitnto  a  lien  on  the  land.  If  at  the  tuae  of  the  oonTeyeAoe  tbe 
securities  had  been  collected,  and  applied  by  the  bank  in  pafi 
satisfaction  of  the  judgment,  the  argument  might  be  coond. 
But  the  securities,  or  the  arails  of  the  securities^  still  continued 
the  personal  property  of  the  grantors.  The  judgment  remained 
unsatisfied  in  whole  or  in  part.  And  if  the  funds  of  the  gnui- 
tors  are  to  be  applied  to  extinguish  the  judgment  existing  at  the 
time  of  the  conveyance,  in  what  sense  can  it  be  said  that  the 
land  was  conveyed  subject  to  tiie  judgment?  The  plain  and 
obvious  meaning  of  the  deed  is  that  the  grantees  should  take 
the  land  with  the  incumbnuice  of  the  judgment.  How  can  it 
be  held  that  the  grantors  are  to  pay  the  judgment  out  of  their 
own  funds,  without  conflicting  directly  with  the  terms  of  the 
deed  and  the  obvious  intention  of  the  parties  to  the  instnt- 
mentf 
The  decree  must  be  affirmed. 

Decision  affirmed  by  the  following  vote: 

For  affirmance,  Osben,  0.  J.,  and  ABBOWSum,  BauR,  Ck»- 
XBLiBOH,  Haxnbs,  Btbbson,  Elmbb,  Oansv,  Ybbdbmbdbqs,  Pons 
Yalbiitinb,  and  Wills,  JJ. 

For  reversal,  none. 

Pabol  £vu>bnci  iNAnicnaiBLX  to  Vakt  ob  Oostbamot  Dsm:  Sm 
Woolen  Y.  HiUen,  52  Am.  Dea  600,  note  608;  MeUon  v.  WaiUn$,  60  Id.  4S1. 
snd  note  482,  ooUeoting  other  cases. 

Jui>GMX5T  Laxs  Atsaohxs  when:  See  Buehan  y.  Sumner^  47  Am.  Deo. 
105,  and  note  819,  citing  other  oases;  Cak^9  Appeal^  62  Id.  820,  and 
eitsd. 


MULFOBD   t;.  MiNOH. 

[8  SjooaToa'a  Oeahoskt,  IS.] 
AnMINIBTBATOB    PUBCHASINO    AT    HIS    OWN     <?ALI    OANVOT    ASK    Am    Of 

BSquitt  to  confirm  hU  title,  if  his  purchase  was  made  onder  oinmm* 
stances  which  imply  moral  turpitude;  relief  heing  granted  in  such  case 
only  on  the  ground  that  in  purchasing  he  acted  in  i^ood  faith  and  for  the 
benefit  of  his  trust. 

Tbustbx  Pubcbasino  at  his  Own  Salb  gankot  Dbbitb  Airr  Bbvbrt 
therefrom,  though  he  has  acted  without  moral  turpitude,  and  the  eeatm 
que  trust  may  still  treat  him  as  trustee,  a  oourt  of  equity  relieving  hia 
io  the  extent  of  allowing  him  a  lien  on  the  property  for  any  advances  of 
a  reasonable  nature  which  he  may  have  made. 

Dbpositiom  or  Witvess,  Who  at  Tdob  or  Examihatiom  was  Inmrrm^ 
BNT,  MAT  BB  Rbad,  if  he  afterward  by  accident  become  interested,  so 
as  to  be  Incompetent  as  a  witness;  but  if  he  was  a  neoeasaiy,  though  not 
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«o  aetaal*  par^  «t  tb«  time  ot  Inking  tli«  dcpontioiiy  and  is  afterward, 
becaiwe  of  bis  interest,  made  a  party,  his  deposition  cannot  be  read. 

BSNEFldAUBB  07  TbUST  MAT  AOQUIBSOB  IN  AKD  ComriBlC  SaLB  BT  TB(T8TU 

by  acts  wbiob  will  preclude  them  from  afterwards  calling  the  sale  into 
question;  but  such  acts,  to  amount  in  equity  to  a  oonfirmatioii  of  the 
sale,  must  have  been  done  with  a  full  knowledge  on  their  part  of  their 
legal  and  equitable  rights  which  are  afleetedby  it  and  of  the  defects  of 
the  title  so  oenfinasd. 


Bell  in  equity.  Plaintilf,  as  admixiislamtor  of  one  Mason 
Mnlford,  deceased,  by  rirtoe  of  an  order  of  the  probate  court, 
sold  a  part  of  the  intestate's  realty  to  pay  his  debts.  The  prop* 
erty  was  purchased  by  Isaac  Mulford,  who,  by  deed  of  the  same 
date,  conveyed  it  to  plaintiff.  Defendant,  and  another  claiming 
to  be  entitled  to  part  of  the  said  estate,  commenced  an  action 
of  ejeetment  for  the  reooTeiy  of  their  share  of  the  said  land  so 
eonTeyed.  Plaintiff  then  filed  this  bill  to  restrain  such  proceed- 
ings at  law,  alleging  that  his  purchase  was  made  in  good  faith, 
and  not  as  purchaser  at  his  own  sale  as  administrator;  and  that 
his  vendor  is  dead,  and  so  plaintiff  cannot  prove  the  truth  of 
the  transaction,  and  prays  the  confirmation  of  his  purchase  and 
title,  on  the  ground  of  acquiescence  in  his  title  by  the  heirs  of 
intestate.     The  further  facts  appear  in  the  opinion. 

A,  Browning,  for  the  complainant. 

J.  T.  Nixon  and  Thomas  H,  Dudley,  for  the  defendants. 

Bj  Court,  WxLUAXBON,  Chancellor.  In  the  first  place,  it  is 
insisted  by  the  defendants  that  there  was  actual  fzaud  in  the 
administrator's  sale;  that  the  complainant  resorted  to  various 
contrivances  to  depreciate  the  value  of  the  property,  and  thus  to 
become  the  purchaser  at  less  than  its  real  value,  through  an 
agent  who  aided  him  for  this  purpose.  If  the  proof  established 
this  position,  the  complainant  would  not  be  entitled  to  the  aid 
of  this  court  to  relieve  him  from  any  embarrassments  which  are 
the  consequences  of  actual  fraud  meditated  or  committed  by  him. 
This  court  would  not  aid  him,  under  such  circumstances,  to  pro- 
tect a  title  which  he  had  obtained  by  means  to  which  moral  tur- 
pitude could  be  justly  imputed,  although  he  might  have  paid  a 
valuable  and  adequate  consideration  for  the  property  which  had 
iDured  to  the  pecuniary  advantage  of  the  defendants.  The 
complainant  asks  the  aid  of  the  court,  on  the  ground  that  he  has 
acted  in  good  ^th,  and  for  the  benefit  of  his  trust.  If  a  trustee 
becomes  the  purchaser  at  his  own  sale,  it  is  the  option  of  the 
cestui  que  trvMt  to  treat  him  still  as  trustee.  The  trustee  can 
derive  no  benefit  from  the  purchase.    If  he  has  acted  without 
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moral  Urpitude,  a  court  of  equity  may  protect  him»  and  in  oidi* 
nary  caees  will  protect  him,  so  far  as  to  give  him  a  lien  on  the 
property  for  any  adyances  of  a  reasonable  nature  which  he  may 
haye  made.  If  he  has  been  guilty  of  actual  fraud,  the  court  will 
not  extend  to  him  any  protection. 

I  do  not  think  the  proof  sufficient  to  establish  actual  fraud. 
There  is  reason  to  apprehend  that  the  property  did  not  sell  for 
its  full  Talue;  and  although  it  is  alleged  that  this  was  occasioned 
by  what  was  said  and  done  by  the  complaioant  at  the  time  of 
and  just  previous  to  the  sale,  the  proof  is  not  sufficient  to  estab- 
lish the  allegation  of  actual  fraud.  The  testimony  of  Wood,  as 
to  what  was  said  by  the  complainant,  cannot  be  relied  on.  At 
the  time  of  his  examination,  the  witness  was  so  hard  of  hearing 
that  his  evidence  could  not  be  taken  by  the  master  except  by 
written  interrogatories.  He  was  testifying  as  to  what  he  had 
heard  some  eight  or  ten  years  previous,  at  which  time  he  says 
his  hearing  was  not  as  good  as  at  the  time  he  was  examined  as  a 
witness.  The  evidence  of  John  S.  Mulford  is  not  admissible. 
He  is  giving  testimony  in  his  own  case:  8  Greenl.  Ev., 
sec.  326;  and  the  cases  of  Brown  v.  Oredy,  2  Dick.  604;  Oo88 
V.  IVacy,  1  P.  Wms.  287;  Earn  v.  Sand,  2  Atk.  615;  Cope  v. 
Parry t  2  Jac.  &  W.  538, establish,  I  think,  only  this  proposition: 
that  where  a  witness  is  examined,  being  at  that  time  indifferent, 
and  afterward,  by  accident,  becomes  interested,  his  deposition 
may  be  read.  This  is  a  different  case.  The  witness  was  a  neces- 
sary party  at  the  time  his  evidence  was  taken,  and  he  was  made  a 
defendant  afterwards,  because  the  court  declared  that  he  had 
such  an  interest  in  the  suit  that  no  decree  could  be  made  vrithout 
making  him  a  party  to  the  record.  If  his  evidence  were  legal,  it 
should  be  received  vdth  great  caution,  and  is  not  entitled  to  the 
weight  of  that  of  an  impartial  witness.  He  manifests  in  his  evi- 
dence very  bitter  feelings  of  hostility  towards  his  brother,  the 
complainant.  He  was  co-administrator,  and  yet  he  executed 
the  deed  without  any  hesitation,  and  made  no  complaint  at  the 
time  of  any  improper  conduct  on  the  part  of  the  complainant. 
If  his  evidence  is  true,  he  acted  most  unfaithful  to  his  trust  as 
administrator.  It  is  very  manifest  that  his  feelings  of  hostility 
have  given  a  color  to  his  testimony,  which  it  may  well  be  doubted 
whether  the  real  facts  will  warrant. 

This  court  not  being  closed  against  the  complainant  on  account 
of  any  actual  fraud  justly  imputed  to  him,  it  remains  to  consider 
whether  he  is  entitled  to  any,  and  what,  relief  upon  his  case,  as 
made  by  the  pleadings  and  proofs. 
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His  right  to  oome  into  this  court  for  relief  is  based  upon  the 
fact  that  he  stands,  in  reference  to  the  property  in  dispute,  in 
the  cha«ioter  of  a  trustee.  In  the  execution  of  his  trust,  as  the 
administrator  of  the  estate  of  Mason  Mulford,  deceased,  the  dutj 
was  imposed  upon  him  of  selling  the  real  estate  of  his  intestate. 
At  the  sale  he  himself  became  the  purchaser,  though  indirectly, 
through  the  agency  of  another.  It  is  true,  he  denies  this  in  his 
bill.  He  alleges,  howeyer,  that  he  cannot  prove  the  real  nature 
of  the  transaction,  and  admits  that  the  eyidence  is  such  as  to 
compel  him  to  assume  this  position.  It  is  the  ground  of  his 
equity.  It  is  the  only  ground  upon  which  his  bill  can  stand. 
If  he  was  not  the  purchaser  at  his  6wn  sale,  he  has  no  business 
in  this  court.  The  relief  the  complainant  asks  for  is  that  his 
title  may  be  coniSrmed,  or  that  the  moneys  adyanoed  by  him  as 
the  purchase  money  may  be  decreed  a  lien  upon  the  land. 

He  asks  that  his  title  may  be  established  and  confirmed  on  the 
ground  of  acquiescence  in  his  title  by  the  heirs  at  law  of  Mason 
Mulford,  by  acts  on  their  part  which  he  alleges  in  equiiy  amount 
to  a  confirmation  of  his  title. 

That  there  may  be  such  acts  of  acquiescence  on  the  part  of  a 
cestui  qae  tnut,  standing  in  the  relation  which  these  defendants 
bear  to  the  complainant  in  this  transaction,  as  will  debar  him 
from  the  right  of  haying  the  sale  set  aside,  there  can  be  no  doubt. 
The  acts  of  acquiescence  and  confirmation  upon  which  the  com- 
plainant relies  are:  1.  That  the  defendants  stood  by  for  a  num- 
ber of  years  and  saw  the  complainant  put  valuable  improy ements 
upon  the  property  without  objection;  and  2.  That  a  part  of  the 
purchase  money,  with  their  consent,  was  appropriated  to  pay 
off  the  debts  of  the  estate,  and  that  they  received  the  balance, 
amoiinting  to  six  hundred  dollars,  in  the  ^tribution  of  the  estate. 

I  deem  it  unnecessary,  for  the  determination  of  this  case,  to 
review  the  numerous  authorities  upon  the  question  as  to  the 
character  of  the  acts  which  the  court  will  construe  as  acts  of 
acquiescence  and  confirmation  of  such  titles  as  the  one  we  are 
considering.  A  large  number  of  them  may  be  found  collected 
in  the  case  of  SuUer  v.  ffashell,  4  Desau.  708.  One  principle 
is  well  settled  by  all  the  authorities,  and  that  is,  no  act  will  be 
held  as  an  act  of  confirmation  by  a  court  of  equity  unless  it 
was  done  with  a  knowledge  of  his  legal  and  equitable  rights  bj 
the  party  whose  rights  it  is  sought  to  conclude  by  it.  A  title 
needs  no  confirmation,  unless  it  has  some  defects  which  renders 
it  subject  to  the  rights  of  others  who  claim  adversely  to  the 
person  holding  the  legal  title 
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It  is  evident  flutt  no  act  con  be  properly  ooDstmed  as  an  act 
of  con&rmatdon  unless  the  party,  at  the  time  be  does  the  act, 
has  knowledge  of  the  title  which  the  act  is  alleged  to  confirm. 
When  the  complainant  in  this  case  sets  np  that  the  defendants 
qnietl*  stood  by  and  acquiesced  in  his  possession  ol  the  prop- 
erty, and  saw  him  expend  money  in  improyements,  and  that 
they  received  the  benefit  of  the  purchase  money,  it  was  incum- 
bent on  him,  in  order  to  give  to  those  acts  the  character  of  acts 
confirming  his  title,  to  show  that  they  knew  the  defects  of  his 
title,  and  their  legal  rights  growing  out  of  such  defects. 

When  these  acts  were  done,  did  the  defendants  have  knowl- 
edge of  their  rights?  Did  they  know  the  fact  that  the  com- 
plainant was  the  purchaser  at  his  own  sale,  as  administrator  f 
Their  rights  axe  founded  upon  this  fact,  and  if  they  did  not 
know  this  fact,  then  they  were  ignorant  of  their  rights,  and 
their  acts  cannot  be  construed  into  curing  a  defect  which  they 
were  ignorant  of  at  the  time.  The  property  was  publicly  struck 
off  to  Isaac  Mulford,  and  the  deed  executed  to  turn.  The  sale, 
to  all  outward  appearances,  was  a  &ir  and  bona  fide  sale  to 
Isaac  Mulford.  There  was  no  evidence  that  the  complainant 
was  in  fact  the  purchaser  through  Isaac  Mulford,  as  his  agent 
Indeed,  the  complainant  denies  this  to  be  so  by  his  bill,  and 
alleges  that  Isaac  Mulford  was  the  real  purchaser,  but  that  in 
consequence  of  his  death  the  complainant  cannot  prove  it. 
The  evidence  that  the  complainant  was  indirectly  the  purchaser 
is  sufficiently  established  by  the  fact  that  on  the  same  day  that 
the  property  was  conveyed  to  Isaac  Mulford,  and  for  the  same 
consideration,  it  vras  conveyed  to  the  complainant,  and  by  the 
subsequent  conduct  of  the  parties.  But  the  defcDdants  did  not 
know  this  fact.  The  complainant  did  not  put  his  deed  upon 
record.  He  concealed  from  the  defendants  his  title.  The  very 
bill  which  the  complainant  has  filed  in  this  cause  shows  that 
the  defendants  were  ignorant  of  their  rights.  It  shows  that  so 
far  from  the  complainant  admitting  to  them  what  their  legal 
rights  were,  in  order  that  they  might  confirm  his  title  or  assert 
their  own  rights,  he  denied  their  rights,  and  the  fact  upon 
which  those  rights  are  founded.  It  would  be  most  inequitable 
and  unjust  for  this  court  to  say  that  while  the  complainant  was 
holding  the  defendants  at  arm's-length,  denying  that  they  had 
any  rights,  and  suppressing  the  evidence  of  them,  acts  not 
intended  by  the  parties  as  acts  confirming  the  complainant's 
title,  or  done  vnth  any  such  view,  should  neTerthdess  haye  that 
construction  put  upon  them  by  this  court. 
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It  is  yerj  true,  the  defendantB  suspected  that  the  complainant's 
title  was  not  good  as  against  them.  If  the  complainant  had 
admitted  this,  or  if  the  defendants  had  had  knowledge  of  all 
the  facts  upon  which  their  rights  were  founded,  then  the  acts 
alleged  might  have  been  construed  in  confirmation  of  the  title 
of  the  complainant.  But  the  complainant  denied  their  rights, 
and  the  defendants  did  not  know  what  the  title  of  the  complain- 
ant was.  or  from  whom  or  under  what  circumstances  he  had 
derived  his  title. 

I  do  not  think  that  the  rights  of  any  of  these  defendants  are 
concluded  by  anything  they  have  done,  except  those  of  John  S. 
Mulf ord  and  of  the  claimants  under  him.  He  was  co-adminis- 
trator with  the  complainant.  He  admits  that  he  knew  of  the 
sale  being  improperly  conducted,  and  that  he  knew  of  his 
co-administrator's  being  the  purchaser,  and  that  he  remonstrated 
with  him  at  the  time.  And  yet  he  confirms  the  sale  by  joining 
with  the  complainant  in  making  a  deed  for  the  property.  Hia 
own  conduct  as  administrator  was  yeiy  objectionable,  and  he 
shows  that  he  did  not  faithfuUy  fulfill  his  trust.  Under  such 
circumstances,  if  he  had  filed  his  bill  in  this  court,  the  court 
would  not  have  relieved  him  against  this  sale;  and  if  so,  he  is 
not  entitled  to  any  benefit  under  this  suit. 

The  other  defendants  are  entitled  to  redeem  this  property,  if 
they  see  proper  to  do  so.  For  that  purpose,  an  account  must  be 
taken  of  the  rents  and  profits  of  the  estate  since  the  complainant 
has  had  possession,  and  of  the  permanent  improvements  put 
upon  the  same,  and  of  the  purchase  money  paid  by  the  com- 
plainant. Upon  the  coming  in  of  the  report,  the  usual  time 
must  be  allowed  the  defendants  to  redeem  their  interest  in  the 
property.  It  will  be  necessazy  for  the  master  to  ascertain  the 
respective  interests  of  the  defendants,  and  the  amount  to  be 
paid  by  them  respectively. 

PUBGBASK    BT  TrVVTEK    AT    HIS    OWV  SaLI,  VAUUnTT  AKB   BmOT   OWl 

Worthy  v.  Johnaon,  52  Am.  Dec  399,  note  406;  SpintUer  r.  Atkinaon^  66  Id. 
755,  note  761;  JeweU  v.  Miller,  61  Id.  751,  and  cases  in  note  756.  The  prin- 
cipal case  is  cited  to  this  point,  to  the  effect  that  an  administrator  cannot  be- 
come a  parchaser  at  hia  own  sale,  in  Howell  v.  Sebring,  14  N.  J.  Eq.  90;  Cook 
V,  Berlin  Woolen  MiU  Co.,  56  Wis.  649. 

The  pbikoifal  cask  is  oitbd  in  Oardner  ▼.  Bvtier,  30  N.  J.  Eq.  725,  tc 
the  effect  that  a  trustee,  purchasing  at  hia  own  sale,  may  recover  his  reason- 
able advances  from  the  beneficiary  on  gtuuUum  meruUm 
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OORTLETEU  V.   HaTHAWAT. 

[3  StOOKTOX'I  OHAHOSBr,  80.] 
BUUS  THAT  WHEBS    MORTOAOBD  PREMISES  ARE  INADEQUATE    SeODBITT  fOT 

the  mortgage  debt,  and  the  mortga^r  is  insolvent,  a  reoelrer  of  the 
premises  and  of  the  rents  and  profits  will  be  appointed,  as  established  by 
the  New  York  decisions,  has  not  been  adopted  by  the  chancery  conrt  of 
New  Jersey. 

Beceiveb  will  xot  Obdikaiult  be  Affointbd  AT  Suit  or  First  Mobt- 
OAOEE,  as  he  has  his  remedy  at  law  by  ejectment,  whereby  he  may  get 
into  the  receipts  of  the  rents  and  profits;  bat  as  snbseqaent  mortgagess 
haye  no  right  to  the  possession  at  law,  as  against  the  prior  mortgagees, 
they  are  better  entitled  to  relief,  and  a  receiver  will  generally  be  ap- 
pointed at  their  snit,  if  the  first  mortgagee  refuses  to  exercise  his  legal 
rights. 

Afpoihthent  or  Rboeivkb  on  Afpugatioh  of  a  sabseqnent  mortgagee  is 
without  prejudice  to  the  rights  of  prior  mortgagees  or  incumbrancers, 
and  such  a  receiver  will  be  directed  to  keep  down  the  interest  upon  the 
prior  incumbrances. 

Bbgeiveb  will  not  be  Appointed  for  Mere  Inadequaot  in  value  of  the 
mortgaged  premises  and  insolvency  of  the  mortgagor,  but  in  a  case  where 
the  buildings  have  been  burned  down,  and  the  property  generally  per- 
mitted to  go  to  waste  through  the  fault  of  the  person  in  possession,  or 
where  fraud  or  bad  faith  is  shown  by  misappropriation  of  rents  and  profits, 
a  receiver  may  properly  be  appointed. 

Bill  in  eqtiitj  for  appointment  of  a  reoeirer.  The  opinion 
states  the  case. 

H.  Fl  Speer,  for  the  complainantB. 

O.  B.  Adrain  and  WHliam  Hartough^  for  the  respondents. 

By  Court,  Williamson,  Chancellor.  This  is  an  application  on 
behalf  of  the  complainants  for  the  appointment  of  a  receiver  of 
the  rents  and  profits  of  mortgaged  premises.  There  are  four 
mortgages  on  the  premises  in  question.  The  complainants  hold 
the  fourth  and  last  mortgage,  and  upon  their  bill  filed  in  this 
cause  a  decree  pro  confesso  has  been  taken  against  the  defend- 
ants. A  master  has  reported  the  amount  due  upon  the  seyeral 
mortgages,  and  a  decree  for  sale  has  been  made. 

I  am  not  willing  to  adopt  the  rule  as  laid  down  in  WatTter  y. 
Oouvemeur^s  Ex'ra,  1  Burb.  88.  In  that  case,  Edmonds,  J., 
Bays:  ''The  rule  in  these  cases,  where  the  mortgagee  has  not 
taken  care  to  keep  down  the  accruing  interest  by  securing  a  lien 
on  the  rents  and  profits,  is  to  interfere  with  the  mortgagor's  pos- 
session prior  to  a  decree  of  foreclosure,  and  appoint  a  receiyei 
of  the  rents  and  profits  when  the  premises  are  an  inadequate 
securiiy  for  the  debt  secured  by  the  mortgage,  and  the  mort- 
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gagor  or  other  person  in  possession,  who  is  personally  liable  for 
the  debt,  is  not  of  sufficient  ability  to  answer  for  the  deficiency." 
This  is  undoubtedly  the  rule  in  New  York,  as  established  in  the 
first  reported  case  in  that  state  of  the  Bank  of  Ogdensburgh  y. 
Arnold,  5  Paige,  39,  and  supported  by  subsequent  cases.  The 
vice-chancellor,  in  Shotwell  y.  Smith,  3  Edw.  Gh.  588,  states  the 
rule  to  be  that "  when  premises  are  an  inadequate  security,  and 
the  mortgagor  is  insolyent,  a  receiver  will  be  allowed."  The 
case  of  Sea  Insurance  Co.  y.  Stebbina,  8  Paige,  566,  is  to  the 
same  efiEect. 

The  rule  so  broadly  laid  down  is  not  sustained  by  precedents, 
and  is  not  free  from  objections.  No  distinction  is  drawn  be- 
tween a  first  and  subsequent  mortgagee.  Their  rights  are  en- 
tirely different.  The  first  mortgagee  has  the  legal  right  to  the 
rents  and  profits;  but  a  court  of  equity  has  been  reluctant  to 
appoint  a  receiver  upon  his  application,  for  the  reason  that  he 
has  a  remedy  at  law  by  ejectment,  by  which  he  may  get  into  the 
receipts  of  the  rents  and  profits.  The  appointment  of  a  re- 
ceiver, it  is  true,  is  a  more  expeditious  remedy;  but  it  is  a  rem- 
edy which,  at  times,  may  operate  as  a  great  hardship.  It  is 
attended  with  expense,  and  in  the  case  of  mortgages  should 
be  exercised  with  great  caution.  The  second  mortgagee  is  bet- 
ter entitled  to  the  remedy,  on  the  ground  that  his  is  only  an 
equitable  mortgage.  As  he  has  no  right  to  the  possession 
at  law,  as  against  the  first  mortgagee,  there  seems  a  propriety, 
if  the  first  mortgagee  neglects  or  refuses  to  take  possession, 
that  equity  should  interfere  on  behalf  of  the  second  mortgagee 
and  secure  the  rents  and  profits.  But  suppose  the  mortgagor, 
or  his  tenant  in  possession,  is  in  good  faith  appropriating  the 
rents  and  profits  to  keep  down  the  interest  of  a  first  mortgage, 
a  court  of  equity  vdll  not,  on  the  application  of  a  second  mort- 
gagee^ Appoint  a  receiver,  although  it  may  appear  that  the  mort- 
gage premises  are  an  inadequate  security  and  the  mortgagor 
insolvent.  Where,  upon  the  application  of  a  subsequent  mort- 
gagee, a  receiver  is  appointed,  it  is  without  prejudice  to  any 
prior  mortgagee  or  other  incumbrancer,  and  the  receiver  vnll  be 
directed  to  keep  down  the  interest  upon  prior  incumbrances:  See 
Bryan  v.  Gormick,  1 N.  J.  L.  422;  Dalmer  v.  Dashwood,  2  Id.  378. 

In  PhippB  V.  Biahc^  of  Bath  and  WeOa,  2  Dick.  608,  which  is 
prior  in  time  to  the  cases  in  1 N.  J.  L. ,  the  lord  chancellor  refused 
the  application  of  a  second  mortgagee  for  the  appointment  of 
receiver.  He  said  a  second  mortgagee,  the  mortgagor  living, 
cannot  have  a  receiver  without  the  consent  of  the  first  mortgagee, 
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because  the  court  cannot  prevent  the  ftrat  mortgagee  Crom  bring>-> 
ing  an  ejectment  against  the  receiver  as  soon  as  he  is  appointed. 
And  in  Bemey  y.  Sewell,  1  Jac.  &  W.  627,  a  case  nearly  forty 
years  after  the  case  in  Dickens,  Lord  Eldon  hdd  that  the  first 
mortgagee  cannot  have  a  receiver  appointed;  but  that  a  subee* 
quent  mortgagee  might,  if  the  prior  mortgagee  was  not  in  pos- 
session, and  so  that  the  appointment  be  nutde  without  prejudice 
to  his  taking  possession.  The  lord  chancellor's  language  ia  very 
decided:  ''  The  rule  about  receivers  is  very  clear,  a  mortgagee 
who  has  the  legal  estate  cannot  have  a  receiver;  an  equitable 
mortgagee  may,  but  he  cannot  if  the  first  is  in  possession.  I 
remember  a  case  wh^^  it  was  much  discussed  whether  the  court 
would  appoint  a  receiver,  when  it  i^peared  by  the  bill  that  theie 
was  a  prior  mortgagee,  who  was  not  in  possession.  I  have  a 
note  of  that  case;  there  Lord  Thurlow  made  the  appointment 
without  prejudice  to  the  first  mortgagee's  taking  possession; 
and  that  was  afterwards  followed  by  Lord  Eenyon." 

The  rule  as  laid  down  by  the  New  Tork  cases  has  never  been 
adopted  by  the  court  of  chanceiy  in  this  state.  It  has  not  been 
the  practice  in  this  court  to  appoint  a  receiver  in  a  mortgage 
case  simply  on  the  ground  of  inadequacy  of  the  mortgaged 
premises  to  pay  the  debt,  and  the  mortgagor's  being  insolvent. 
This  court  has  gone  upon  the  ground  that  where  a  man  takes  a 
mortgage  security  for  his  debt,  and  permits  the  mortgagor  to 
remain  in  possession,  if  there  is  a  default  in  payment,  the  mort* 
gagee  must  appropriate  the  property,  in  the  usual  way,  to  the 
payment  of  his  debt.  If  he  is  a  first  mortgagee,  and  wishes 
possession,  he  must  take  his  legal  remedy  by  ejectment.  If  he 
is  a  second  mortgagee,  he  takes  his  security  with  the  disadvan^ 
.  tages  of  a  second  inctunbrancer.  The  application  for  receivers 
in  mortgage  cases  has  been  very  unusual  in  this  court.  There 
is  no  reported  case.  There  was  an  application  to  Chancellor 
Pennington,  and  it  was  successful;  but  the  circumstances  of  the 
case  I  have  not  been  able  to  ascertain.  Subsequently,  Chancel* 
lor  Halsted,  in  the  case  of  Best  v.  Sohermier,  6  N.  J.  Bq.  164, 
refused  a  like  application  on  behalf  of  a  mortgagee,  on  the 
ground  that  such  had  not  been  the  practice  of  this  court. 

Upon  these  authorities,  and  in  accordance  with  the  practice 
of  this  court,  I  am  unwilling  to  adopt  the  rule  that  in  an  ordi- 
nary case  the  mere  inadequacy  in  value  of  the  mortgaged  prem^- 
iocs  and  insolvency  of  the  mortgagor  are  a  sufficient  foundation 
for  the  appointment  of  a  receiver.  A  mortgagee  takes  his  secn^' 
nty  with  fuU  knowledge  of  its  value,  and  if  he  takes  an  inadequate 
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sectiriiy ,  it  is  his  own  fault.  If  the  buildings  hare  been  burned 
<iown,  or  bftve  been  permitted  to  decay,  or  waste  committed, 
and  the  property  has  depreciated  in  value  through  the  fault  or 
negligence  of  the  mortgagor  or  tenant  in  possession,  or  where 
there  is  any  act  on  the  part  of  the  mortgagor  or  such  tenant 
which  shows  fraud  on  his  part,  or  makes  him  chargeable  with 
bad  faith  in  misappropriating  the  rents  and  profits  for  other 
purposes  than  that  of  keeping  down  the  interest  on  the  incum- 
brances, in  such  cases  the  court  may  yery  properly  appoint  a 
receiver.  The  power  should  be  exercised  with  great  caution 
by  the  court,  and  only  in  cases  where  there  appears  a  neoessity 
for  it. 

In  the  present  case,  it  appears  quite  dear  that  the  mortgaged 
premises  are  an  inadequate  security  to  pay  the  mortgaged  debt. 
The  insolvency  of  the  mortgagor  is  admitted.  The  premises  are 
now  in  the  possession  of  Jabez  Hathaway  and  his  wife,  the  wife 
holding  the  title  to  the  equity  of  redemption.  They  are  also 
insolvent.  The  equity  of  redemption  was  conveyed  to  Mrs. 
Hathaway  in  October,  1854.  The  petitioner  alleges  that  when 
the  premises  were  conveyed  to  Mrs.  Hathaway,  it  was  upon  the 
agreement  that  the  complainants'  two-thousand-doUar  mortgage 
should  be  reduced  to  one  thousand  five  hundred  dollars;  and  he 
says  that  in  consequence  of  this  he  delayed  enforcing  the  pay- 
ment of  his  mortgage.  This  is  denied  by  Hathaway,  but  the 
evidence  he  himself  produces  shows  that  the  allegation  is  not 
without  foundation.  He  produces  the  memorandum  of  the 
purchase,  by  which  it  appears  that  two  thousand  five  hundred 
dollars  were  to  remain  on  mortgage  upon  the  premises.  The 
amount  of  purchase  money  was  to  be  three  thousand  six  hundred 
dollars.  It  does  not  appear  that  one  dollar  of  the  purchase 
money  has  ever  been  paid.  The  strong  presumption  is  that  it 
has  not.  Hathaway  has  had  the  benefit  of  his  own  affidavit 
upon  this  application,  and  that  of  the  person  from  whom  the 
conveyance  was  made  to  his  wife.  If  any  of  the  purchase  money 
had  been  paid,  they  would  not,  as  the  case  stood  before  the 
court,  have  omitted  stating  so  important  a  fact.  In  addition  to 
this,  Hathaway  has  lately  offered,  if  any  one  will  pay  off  the  in* 
eumbrances,  to  give  a  deed  for  the  equity  of  redemption  and  to 
deliver  up  the  possession  after  he  has  reaped  the  present  crops. 

There  is  a  peach  orchard  upon  the  premises,  and  the  crop  of 
peaches  is  shown  to  be  worth  three  or  four  hundred  dollars. 
The  application  is  only  for  a  receiver  to  take  charge  of  the  peaoh 
crop. 

Am.  nao.  Vol.  LXnr—M 
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I  think  the  circumstances  under  which  Hathaway  and  wife 
Iiold  the  possession  of  the  property  entitle  the  petitioners  to  have 
a  receiver. 

Let  an  order  be  made  for  Hathaway  to  give  security  to  the 
amount  of  three  hundred  dollars  for  any  deficiency  to  that  extent 
in  paying  the  mortgage  incumbrances.  If  he  refuses  to  give 
such  security,  let  a  receiver  be  named. 


BaonvER,  when  and  ovsb  What  Propebtt  will  be  Afpoimtxd. — ^The 
appointment  of  a  receiver  is  pftrt  of  fche  juriBdiction  of  eqnity,  and  is  bued  on 
the  inadequacy  of  the  remedy  at  law,  being  intended  to  prevent  injury  to  the 
thing  in  controversy,  and  to  preserve  it  pendente  lite  for  the  secari^  of  all 
parties  in  interest,  to  be  finally  disposed  of  as  the  ooort  may  direct:  StiUtoeU 
V.  Williama,  6  Madd.  4P;  HopUnt  v.  Ccmal  Proprietara,  L.  B.,  6  Eq.,  447; 
Folso^  V.  Eoans,  5  Minn.  418;  Mays  v.  Roge^  Freem.  703;  Bemk  of  MUeie- 
aippi  V.  Duncan,  52  Miss.  740.  In  many  of  the  United  States  the  remedy 
by  appointment  of  receiver  has  become  a  matter  of  express  statutory  provis- 
ion, but  the  principles  of  equity  in  relation  to  it  must  nevertheless  be  con- 
stantly resorted  to  for  guidance. 

A  receiver  has  been  defined  as  an  indifferent  person  between  the  parties  to 
a  cause,  appointed  by  the  oonrt  to  receive  and  preserve  the  property  or  fund 
in  litigation,  and  receive  its  rents,  issues,  and  profits,  and  apply  or  dispose  of 
them  at  the  direction  of  the  courts  when  it  does  not  seem  reasonable 
that  either  party  should  hold  them:  High  on  Receivers,  sec.  1;  Kerr  od 
Receivers,  2;  Edwards  on  Receivers,  2;  Baker  v.  Baekue,  32  IlL  79; 
ChcUauqua  Cwtnty  Bank  v.  White,  6  Barb.  689;  TToters  v.  CctrroU,  9  Yeig. 
102;  Devendor/  v.  IHckinaon,  21  How.  Pr.  275.  The  power  of  appoint- 
laent  of  a  receiver  is  of  a  high  and  extraordinary  nature,  and  will  be  exer^ 
cised  by  courts  with  the  utmost  caution,  and  only  under  such  special  circum- 
stances as  demand  summary  relief:  Crawford  v.  Boes,  39  Oa.  44;  Fuiiong  v. 
Edwards,  3  Md.  112;  Speights  v.  Peters,  9  Gill,  472;  BUmdheim  v.  Moore,  11 
Md.  365;  Patten  v.  Accessory  Transit  Co.,  4  Abb.  Pr.  235;  and  the  right  to 
the  relief  must  be  clearly  shown,  aud  also  the  fact  that  there  is  no  other  safe 
or  expedient  remedy:  Speights  v.  Peters,  9  Gill,  472;  Oil  Co,  v.  Petroleum  Co., 
6  Phila.  521.  The  pendency  of  a  suit  is  essential  to  authorize  the  appointmen  t 
of  a  receiver,  save  in  the  cases  of  infants  and  lunatics:  Anonymous,  1  Atk.  578; 
Ehs  parte  Whitfield,  2  Id.  315;  Ex  parte  Mountfort,  15  Ves.  445;  Crowder  v. 
Moone,  52  Ala.  220;  Baker  v.  Backus,  32  111.  79;  Merchants*  tb  Mant^acturing 
Nat.  B*k  V.  Circuit  Judge,  43  Mich.  292;  Jones  v.  ScIiaU,  45  Id.  379;  Hardy  v. 
McCleUan,  53  Miss.  507.  A  plaintiff  seeking  relief  by  appointment  of  a  receiver 
must  show  that  he  has  either  a  clear  right  to  the  property  itself,  some  lien 
upon  it,  or  that  it  constitutes  a  special  fund  to  which  he  has  a  right  to  resort 
for  the  satisfaction  of  his  claim,  and  that  the  possession  of  the  property  by 
defendant  was  obtained  by  fraud,  or  that  the  property  itself,  or  the  income 
arising  from  it  is  in  danger  of  loss  from  neglect,  waste,  misconduct,  or  insolv- 
ency of  the  defendant:  Mays  v.  Bose,  Freem.  718. 

The  cases  generally  agree  that  an  application  for  appointment  of  a  receiver 
is  addressed  to  the  sound  discretion  of  the  court:  Crane  v.  McCotf,  1  Bond, 
422;  Mays  v.  Bose,  Freem.  718;  Ex  parte  Walker,  25  Ala.  81;  Verplank  v. 
Oaines,  1  Johns.  Ch.  57;  but  as  to  the  extent  of  such  discretion  there  has 
been  some  difference.    In  Wilson  v.  Denis,  1  Mont.  98»  the  ooort  went  so  tsa 


Oct  1865.]  OORTLEYEU  V.  HaTHAWAT.  483 

as  to  hold  that  the  power  to  appoint  a  receiver  is  a  matter  of  arlntnuy  discre- 
tion on  the  part  of  the  ooart  to  which  the  application  is  raade,  and  ooald  not 
be  interfered  with  on  appeaL  In  Orphan  Aaylvm  v.  MeCarUt^  1  Hopk.  Ch. 
435,  the  court  remark :  *  *  It  is  said  that  the  appointing  of  a  receiver  rests  in  dis- 
cretion. This  proposition  does  not  teach  mnch.  A  receiver  is  proper  if  the 
f  nnd  is  in  dauger,  and  this  principle  reconciles  the  cases  f  oand  in  the  books. 
There  is  no  case  in  which  the  court  appoints  a  receiver  merely  because  the 
measure  can  do  no  harm.*'  The  court,  in  Milwcaihee  R,  R.  Co,  v.  StmUer,  2 
Wall.  521,  after  admitting  the  general  proposition  that  such  appointment  is 
discretionary,  say  in  substance  that  while  the  litigation  is  going  on,  and  in- 
volves questions  of  title,  fraud,  and  the  like,  the  appointment  or  discharge  of 
a  receiver  is  purely  discretionary,  and  within  the  sole  power  of  the  court  where 
the  litigation  is  pending,  but  that  when  those  questions  have  been  passed  upon, 
and  there  is  a  dehnite  and  fixed  right  and  clear  title,  the  appointment  or  dis- 
charge is  not  discretionary,  and  it  is  not  within  the  power  of  the  court  to  with- 
hold it. 

The  opposite  party  is,  as  a  rule,  entitled  to  notice  of  application  for  receiver 
and  to  a  hearing  thereon:  Ihirgeau  v.  Brady ^  24  La.  Ann.  348;  Ntuhawn  v. 
Stein,  12  Md.  315;  Jwies  v.  SehaU,  45  Mich.  379;  May%  v.  Rot,  Freem.  703; 
Wl^Uhead  v.  WooUn,  43  Miss.  523;  Tibbcda  v.  Sargeard,  14 N.  J.  Eq.  449;  and 
notice  wiU  only  be  dispensed  with  in  extreme  cases,  where  the  delay  required 
to  give  notice  would  result  in  irreparable  loss  or  injury:  Crowder  v.  Moone,  52 
Ala.  220;  WilUams  v.  Jenkins,  11  Ga.  595;  Johns  v.  Johns,  23  Id.  31;  Baher  v. 
Bachtis,  32  HI.  79;  French  v.  Gifford,  30  Iowa,  148;  Triebert  v.  Burgess,  11 
Md.  542;  Clark  v.  Ridgley,  1  Md.  Ch.  70;  Whitehead  v.  Wooten,  43  Miss.  523; 
I^i  V.  Ripley,  20  How.  Pr.  26;  Van  Rensselaer  v.  Morris,  1  Paige,  1; 
Bloodgood  v.  Clarke,  4  Id.  574;  Sandford  v.  Sinclair,  8  Id.  373;  Cleveland  etc 
R.  R.  Co,  V.  Jewett,  37  Ohio  St  649;  Oil  Run  Petroleum  Co.  v.  Gale,  6  W. 
Va.  525.  A  new  receiver  may  be  appointed  on  the  death  of  a  former  receiver, 
without  notice:  NieoU  v.  Boyd,  90  N.  T.  516. 

The  appointment  is  made,  generally,  either  to  prevent  fraud,  protect  prop* 
erty  from  injury,  or  preserve  it  from  destruction,  but  the  mere  allega- 
tion of  the  facts  is  not  sufficient  to  authorize  a  court  to  make  the  ap- 
pointment. The  plaintiff  must  establish  such  facts,  and  make  out  a  strong 
case  for  relief  before  the  appointment  %vill  be  made:  BcJter  v.  Backus, 
32  IlL  79;  Hamilton  v.  Accessory  Transit  Co,,  3  Abb.  Fr.  255;  Hen^ 
thaw  V.  Weils,  9  Humph.  568;  Barkhurst  v.  Kinsman,  2  Blatchf.  78;  Crane  v, 
McCoy,  1  Bond,  422.  A  mere  showing  on  information  and  belief  of  the  party 
or  of  his  attorney  will  not  be  sufficient:  Haines  v.  CarpenUr,  1  Woods,  262; 
Davis  V.  Reaves,  2  Lea,  649.  A  receiver  will  not  be  appointed  in  an  improper 
case,  though  both  parties  consent:  Whepley  v.  ^rte  R,  R,  Co,,  6  Blatchf.  271. 
Where  the  party  making  an  application  for  receiver  has  been  guilty  of  laches, 
a  motion  therefor  wiU  be  denied:  Toung  v.  Oraham,  I  Hogan,  173;  Jones  v, 
Jones,  3  Meriv.  173.  A  receiver  will  not  generally  be  appointed  to  take  charge 
of  property  which  is  not  in  possession  of  a  party  to  the  suit:  Searles  v.  Jack' 
sonvUle  P.  A  M,  R,  R,  Co.,  2  Woods,  621;  Mays  v.  Wherry,  3  Tenn.  Ch.  34; 
but  in  the  case  of  an  agent  or  a  consignee  having  goods  in  his  hands,  a  receiver 
has  been  appointed  in  a  proceeding  against  the  principal,  the  agent  not  being 
made  a  party  to  the  suit:  Mailer  of  Cohen,  5  Cal.  494;  Middlethtocu'te  v. 
Rhodes,  4  Sandf .  Ch.  434.  Where  the  applicant  has  no  interest  in  the  subject- 
matter  of  the  suit,  he  cannot  have  a  receiver  appointed:  Smith  v.  Wells,  20 
How.  Pr.  158.  The  jurisdiction  of  courts  has  been  ezeroised  by  appointment 
«f  receiver  over  such  matters  as  railway  and  bridge  tolls:  Ds  Winton  v.  Mayor 


484  CoBTLETEU  V.  Hathawjit.       [New  Jersey, 

^  Brecon,  20  BeaT.  533;  OofringUm  Draubridge  ▼.  Shepherd,  21  How.  125; 
State  Y.  Northern  Central  B.  B.  Co,,  18  Md.  103;  profits  and  amolamentB  of 
an  office,  which  were  assignable:  Palmer  y.  Vaugh,  8  Swaaat.  173;  asaignabla 
pensions:  Heald  v.  Hay,  8  QifL  467;  profitB  of  a  solicitor's  boainess:  Candler 
▼.  Candler,  Jac.  226;  machinery  of  steam-yessels:  ^remMm  ▼.  Preston,  2  De  Q. 
M.  ft  G.  831.  Beoeiver  may  be  appointed  to  carry  on  business:  Smith  ▼.  N» 
T.  Conaolidaied  Stage  Co,',  18  Abb.  Pr.  419;  S.  C,  28  How.  Pr.  208;  to-reoeiYO 
the  rents  and  profits  of  realty  and  of  snch  personal  estate  aa  may  be  tsken  on 
execution,  and  of  whatever  is  regarded  in  equity  as  assets:  Chaplin  v.  Tonng^ 
33  Beav.  330;  Blanehard  ▼.  Cauthome,  4  Sim.  572;  Sloan  ▼.  J/bore»  87  F^  St. 
217.  In  proceedings  in  nature  of  a  quo  warranto  to  establish  right  to  offiee, 
receiver  will  not  be  appointed  to  discharge  duties  of  offioe  or  to  reoeiye  the 
fees  or  emoluments:  Tappan  ▼.  Ora^,  0  Paige,  507,  affirming  S.  0.,  7  Hill,  269. 
Where  there  is  litigation  as  to  whom  a  debt  ia  dae,  and  it  ia  necessary  to 
enforce  the  debt  immediately,  a  receiyer  will  be  appointed:  ARlle  y.  PiUman^ 
1  Paige,  490;  Hamberlain  y.  Marble,  24  Miss.  686.  Thongh  neither  fraud  nor 
misconduct  are  chained,  a  receiver  may  be  appointed  to  take  ohaiige  of  prop- 
erty which  may  be  transferred  beyond  poasibility  of  identifioation:  FideUlg 
Jne.  Co.  y.  Huber,  13  Pbila.  62. 

Before  a  receiver  will  be  appointed,  the  applicant  must  show  an  i^iparent 
right  to  property  in  the  possession  of  the  adverse  party,  and  that  it  is  in  dan- 
ger of  being  lost  or  injured:  TmUtg  y.  Logan,  80  N.  C.  69;  Leoeneon  y.  El" 
eon,  88  Id.  182.  Beceiyer  will  be  refused  where  plaintiff's  claim  to  real  prop- 
erty is  apparently  doubtful,  and  he  makes  the  application  merely  on  the 
ground  of  insolvency  of  the  person  in  possession:  Cqfer  y.  Echereon^  6  Iowa, 
502,  In  cases  of  controyersy  respecting  title  to  property,  the  courts  are  re- 
luctant to  interfere  against  the  legal  title,  and  will  do  so  only  in  cases  oi 
fraud  or  danger  to  the  property:  Thompson  y.  Diffenderfer,  1  Md.  Ch.  489; 
Kipp  v.  Banna,  2  Bland  Ch.  31;  Bolline  y.  Henry,  71  N.  C.  467;  Lenox  r. 
Notrehe,  Hempst  226;  Overton  y.  Memphie  4e  LUile  Rock  R'y  Co.,  3  McCr. 
436.  Claimant  of  the  legal  title,  out  of  possession,  can  haye  recelyer  only  on 
showing  case  of  special  circumstances  in  aid  of  equitable  title:  Mapee  y. 
Seott,  4  HI.  App.  268.  If  plaintiff  proves  equitable  title  in  himself,  but 
neither  legal  nor  equitable  title  in  defendant,  and  that  the  property  needs 
protection,  a  recelyer  will  be  appointed:  Cole  v.  0Wei2, 3  Md.  Ch.  174.  Where, 
during  a  controyersy  as  to  the  title  to  land,  the  parties  interfere  with  each 
other  forcibly  and  preyent  haryesting,  a  reoeiyer  may  be  appointed :  Hlawaeek 
V.  Bohman,  61  Wis.  92.  In  an  action  to  recover  possession  of  real  estate, 
and  damages  for  detention,  it  is  not  proper  to  appoint  a  receiver  of  rente  and 
profite:  Thompson  y.  Sherrard,  36  Barb.  693;  BurdeU  v.  Burdell,  64  How.  Pr. 
91 ;  Quernsey  y.  Powers,  9  Hun,  78;  unless  the  rente  and  profite  are  in  danger 
er  exposed  to  loss:  Chat^s  Case,  17  Am.  Dec  277;  //oos  v.  Chicago  Building 
Society,  89  HL  498;  and  insolvency  of  the  party  receiving  the  rente  and  profite 
does  expose  them  to  danger  of  loss,  and  is  ground  for  appointment  of  a 
receiver:  Chase's  Case,  17  Am.  Dec  277,  note  306;  Hughes  v.  HaUheU,  65 
Ala.  631;  ConneUy  y.  Dickson,  76  Ind.  440;  NetbiU  v.  TwreiiUne,  83  N.  C. 
536;  so,  on  misapplication  of  rents,  a  receiver  will  be  appointed  to  properly 
apply  them  to  interest  or  otherwise,  as  the  case  may  require:  Stockman  y. 
^VaUis,  30  N.  J.  £q.  460;  Oreen  y.  Oreen,  Id.  451,  both  citing  the  principal  case 
on  this  point;  and  this  will  be  done  at  the  instance  of  creditors:  Beard  y. 
Arbudde,  19  W.  Va.  146.  Where  realty,  the  subject  of  a  soit,  is  about  to 
fee  sold  for  non-payment  of  tazea,  a  reoeiyer  may  be  appoint«$d  to  properly 
manage  the  same*  Daruemont  y.  PaUen,  4  Lea,  597;  but  where  the  person  in 
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poaaeBsion  will  pay  the  taxes,  the  reoehrer  will  be  dispensed  with:  Id.;  ao,  im 
Mse  a  debtor  in  possession  will  give  security  for  rents  and  profits:  Oran' 
tham  V.  Lueas,  15  W.  Va.  425.  A  party  claiming  under  a  lien,  who  has  the 
same  security  as  he  harl  when  the  debt  was  incurred,  is  not  entitled  to  a  re- 
ceiver if  he  merely  wishes  to  divert  the  rents  and  profits  to  his  use,  and  he 
shows  no  mismanagement:  Salet  v.  Ltifk^  18  Rep.  382  (Wis.).  In  the  admin- 
istration of  estates  in  probate,  a  receiver  is  nob  generally  appointed,  as  pro- 
bate courts  can  grant  proper  relief,  and  in  such  caaea  it  la  only  to  prevent 
immediate  irreparable  injury  that  the  appointment  will  be  made:  Roandle  v. 
Carter^  62  Ala.  95.  A  plaintiff  may  have  a  receiver  appointed  even  when 
another  receiver  of  the  same  funda  haa  been  appointed  by  another  court  in  a 
different  action,  but  the  later  appointment  must  be  subject  to  the  exercise  ol 
powers  of  previously  appointed  receivers,  or  of  other  prior  judicial  authority* 
Bailey  v.  Belmont,  10  Abb.  Pr.,  N.  S.,  270;  S.  C,  33  N.  T.  Super.  Ct.  239. 

GoKPOSATioNs  AND  ASSOCIATIONS. — A  court  of-  equity  has  not  power,  by 
virtue  of  its  general  jurisdiction  over  corporate  bodies,  to  dissolve  the  corpo- 
ration, or  to  wind  u|t  its  affairs  and  sequester  the  corporate  property  and  effects, 
in  the  abaence  of  express  statutory  authority:  Howe  v.  Dwl,  43  IWb.  504; 
Belvtoiit  V.  Ihie  R.  R.  Co.,  52  Id.  537;  Bdker  v.  Bacbia,  32  III.  79;  NeaU  v. 
Hill,  16  Col.  145;  La  Societe  Fraiteaiae  v.  F\fieenih  District  Court,  53  Id.  495. 
But,  independent  of  statute,  an  equity  court  may  appoint  a  receiver  where 
there  are  no  persons  authorized  to  take  charge  of  the  corporate  property,  or 
where  fraud  is  shown  in  the  defendant  corporation,  and  its  funds  are  in  danger 
of  being  wasted  or  misapplied,  or  to  prevent  the  removal  of  its  property  be- 
yond the  juriadiction  of  the  court:  Laiorenee  v.  Oreenwich  Fire  /m.  Co.,  1 
Paige,  587;  Canro  v.  Gray,  4  How.  Pr.  166;  Willis  v.  Corliea,  2  Edw.  Ch. 
281;  Orphan  Asylum  v.  McCartee,  1  Hopk.  Ch.  429;  Hawl  v.  Dexter,  41 
Qa.  454;  Nwih  Carolina  R.  R.  Co,  v.  Drew,  3  Woods,  6pl;  Sauford  v.  ^t»- 
daxr,  8  Paige,  373?  Conrov.  Port  Henry  Iron  Co.,  12  Barb.  27.  Receiver, 
ahips  are  granted  with  the  greateat  caution,  in  casea  of  corporations,  and  only 
in  event  of  pressing  apparent  necessity:  Patten  v.  Accessory  TrausU  Co.,  13 
How.  Pr.  502;  S.  C.>  4  Abb.  Pr.  235;  as  courts  of  equity  are  reluctant  to  do 
anything  which  may  interfere  with  the  management  or  control  of  the  corpo- 
ration or  ita  funds,  and  before  the  appointment  is  made,  there  must  be  a  well- 
groxmded  apprehension  of  injury  about  to  be  done:  Keane  v.  CoU,  5  N.  J.  Eq. 
365;  and  a  prayer  for  a  receiver  will  not  be  granted  on  mere  allegation,  on 
information  and  belief,  of  danger  to  the  property:  Briarjielcf  Iron  IVorka  Co. 
V.  Foster,  54  Ala.  622.  Where  power  is  apecially  delegated  by  atatute  to  courta 
to  wind  up  corporationa,  and  by  meana  of  a  receiver  to  aequeater  and  apply 
the  corporate  property  and  effe<|ta,  the  power  conferred  muat  be  atrictly  pur- 
aued:  Bangs  v.  McItUos/i,  23  Barb.  591.  The  management  of  the  busincas  of 
a  corporation  will  only  be  aaaumed  by  a  court,  and  veated  in  a  receiver  under 
proceedings  to  wind  up  the  corporation,  in  accordance  with  a  statute:  Port 
Huron  «t*  CMcago  R.  R,  Co.  v.  Judge  of  St.  Clair  Circuit,  31  Mich.  450;  Brown 
V.  Home  Samngs  Bank,  5  Mo.  App.  1.  A  receiver  will  not  be  appointed  to 
take  charge  of  the  affitira  of  a  corporation,  in  the  absence  of  charges  of  fraud, 
if  the  corporate  charter  has  neither  expired  nor  been  declared  forfeited,  and 
the  corporation  has  competent  officers:  BaJxr  v.  Louisiana  Portable  R.  /?. 
Co.,  34  La.  Ann.  754.  The  miaconduot  or  bad  faith  of  aome  or  all  of  ihe 
tmatees  or  managera  afforda  no  ground  for  depriving  ahareholdera,  who  eon- 
•titnte  a  company,  of  their  righta,  by  dissolution  of  the  corporation,  uv  by 
taking  away  its  management  and  placing  it  in  the  hands  of  an  officer  of  the 
•onrt.    The  court  may  in  such  caae  afford  adequate  relief  by  enjoining  or  re- 
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moving  the  nnfaithful  officer:  Waierhury  v.  MerehcuUt^  Union  Express  Co.p 
(SO  Barb.  157;  FeatherOone  v.  Cooke,  L.  H.,  16  Eq.,  298.  A  receiver  to  take 
charge  of  and  manage  a  railroad,  when  such  a  coarse  is  indispensable  to  se- 
cure the  rights  of  legitimate  stockholders,  is  proper:  Cowdrey  v.  Oalveston  ete» 
/?.  Ji  Co.,  93  U.  S.  352;  Meyor  v.  Johnston,  53  Ala.  357;  Ohio  tic.  R.  R.  Co, 
y.  Davis,  23  Ind.  553;  Newell  v.  Smith,  49  Vt.  255;  Stevens  ▼.  Davison^  18 
Gratt.  819. 

The  appointment  of  a  receiver  for  the  purpose  of  securing  the  application  of 
revenues  and  net  profits  of  corporate  business  to  chums  of  creditors  and  others 
is  usually  a  matter  of  statutory  regulation:  Comngton  Drawbridge  Co,  v. 
Shepherd,  21  How.  112;  Mann  v.  Pentz,  3  N.  Y.  415;  BartleU  v.  Drew,  GO 
Barb.  648;  S.  C,  57  N.  Y.  587;  Atlas  Bank  v.  I^ahani  Bank,  23  Pick.  480; 
Osgood  V.  Maguire,  61  N.  Y.  528;  and  where  the  statutory  authority  exists, 
courts  will  apply  the  remedy  of  receiver  only  in  a  proper  case.  In  a  case  of 
mortgage  of  toUs  and  income,  if  the  earnings  of  a  company  are  not  being 
properly  applied,  so  as  to  reduce  the  incumbrance,  a  receiver  may  properly 
be  appointed:  Buggies  v.  Southern  Minnesota  B.  B.  Co.,  17  Int.  Rev.  Rec.  29. 
If  a  road  is  being  so  conducted  that  it  will  be  wholly  lost  to  stockholders 
or  bondholders  unless  a  receiver  is  appointed,  a  court  may  properly  make  the 
appointment:  Kennedy  v.  St,  Paul  4b  Pacific  B.  B.  Co,,  2  DHL  448;  WhdpUy 
V.  The  Erie  B,  B,  Co.,  6  Blatchf.  271.  The  fact  that  the  charter  of  a  com- 
pany specially  authorizes  the  appointment  of  a  receiver  in  a  particular 
contingency  does  not  oust  the  courts  of  jurisdiction  to  appoint  a  receiver: 
Fripp  V.  Chard  B,  B.  Co,,  11  Hare,  241.  See  AUen  v.  DaUas  &  Wichita  B. 
B,  Co.,  3  Woods,  316;  Warner  v.  Bising  Fawn  Iron  Co,,  Id.  514;  McLetm 
V.  Placei-vUle  S  Sacramento  Valley  B.  B.  Co.,  6  West  Coast  Bep.  305  (Oal.). 
A  judgment  creditor  whose  execution  has  been  returned  unsatisfied  may  file  a 
bill  for  an  accounting,  and  thereupon  have  a  receiver:  Wood  v.  Dummer,  3  Mass. 
308;  Ward  v.  ManufcLCturing  Co.,  16  Conn.  593;  Adler  v.  Miltoaukce  Mfg, 
Co.,  13  Wis.  57;  Qriffiih  v.  Mangam,  73  N.  Y.  611;  BartleU  v.  Drew,  bl  Id. 
587.  A  receiver  may  be  appointed  to  wind  up  the  ai&irs  of  an  insolvent 
corporation  where  necessary  to  preserve  the  interests  of  all  concerned:  Stark 
V.  Burke,  5  La.  Ann.  740;  Peoji^  v.  NoHhem  B,  B.  Co,,  42  N.  Y.  217;  but 
the  appointment  of  a  receiver  does  not  necessarily  follow,  upon  the  insolvency 
of  the  corporation,  and  will  not  be  made  where  no  loss  wonld  result  by  allow- 
ing the  company  or  its  creditors  to  remain  in  possession:  Union  T,  Co.  v.  8L 
Louis  etc,  B.  B.  Co.,  4  Dill.  114;  Tyaen  v.  Wabash  B*y  Co.,  8  BisB.  247. 
A  receiver  may  be  appointed  to  investigate  the  validity  of  sales  made  by  a 
corporation,  at  the  time  of  and  with  knowledge  of  its  insolvency:  Nichols  v. 
Perry,  11  N.  J.  Eq.  126.  A  receiver  will  not  be  appointed  on  a  creditor's 
bill,  pending  a  demurrer  whereby  the  right  to  file  the  bill  is  put  in  issue: 
Cook  V.  Detroit  4e  A£Uwaukee  B,  B.  Co.,  45  Mich.  453.  A  state  court  may 
appoint  a  receiver  of  the  property  of  a  foreign  corporation,  within  the  state, 
in  a  proper  case:  National  Trust  Co.  v.  Miller,  33  N.  J.  Eq.  155.  On  the 
principle  that  a  person  cannot  ask  the  appointment  of  a  receiver  over  his 
own  property,  a  banking  corporation  cannot  ordinarily  ask  the  appointment 
of  a  receiver  over  its  property.  But  the  depositors  in  a  savings  bank  do  not 
stand  in  the  same  light  as  the  members  of  other  hanking  corporations,  and 
may  ask  the  appointment  of  a  receiver:  See,  on  this  point,  note  to  Phaaskt 
/;m.  Co.  v.  Oumee,  19  Am.  Dec.  429,  430,  431. 

Partnebships. — An  application  for  a  receiver,  in  a  proceeding  between  part- 
ners for  an  account  and  settlement  of  their  partnership  affibirs,  is  a  proper  sob> 
ject  of  equity  jurisdiction:  Sheppard  v.  Oaoet^ord,  1  Kay  &  J.  401;  AUen  v. 
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Ilawley,  63  Am.  Dec.  190;  Saylor  v.  Mociine,  9  Iowa,  209;  OridUyy.  Cmner^ 
2  La.  Ann.  87.  The  mere  fact,  however,  that  a  bill  prays  for  a  dissolatlon,  ia 
not  sufficient  ground  for  appointmeht  of  a  receiver:  the  allegations  mast  be 
euch  that,  if  proved,  would  entitle  the  plaintiff  to  a  dissolntion:  Cfoodman  v. 
WkUwmb,  1  Jac.  k,  W.  569;  Pirtle  v.  Pmn,  28  Am.  Dec.  70;  and  the  bill 
must  be  so  framed  that  a  decree  may  be  made  thereon,  either  that  the  busi- 
ness be  continued  according  to  the  partnership  articles,  or  that  the  partnership 
be  wholly  ended  and  dissolved:  Const  v.  Harria,  Turn.  &  R.  517;  Slemmer's 
Appeal,  58  Pa.  St.  168.  In  a  proper  case,  a  receiver  may  be  appointed  on 
the  application  of  either  party:  Marten  v.  Van  Sehaick^  4  Paige,  479;  but 
the  adverse  party  is  ordinarily  entitled  to  notice  of  the  application:  Boetwick 
V.  lebtll,  41  Ck)nn.  305.  Notice  to  a  non-resident  partner  is  not  required: 
Aljord  V.  Berhele,  29  Hun,  633.  Where  the  existence  of  the  partnership  is  in 
•doubt,  and  there  is  no  proof  of  insolvency  of  the  party  in  possession,  relief 
by  appointment  of  receiver  will  not  be  granted;  before  the  court  will  exercise 
its  jurisdiction  in  this  regard,  the  partnership  must  be  either  admitted  by 
•defendant  or  established  by  satisfactory  proof:  Oofdding  v.  Bcun,  4  Sandl 
716;  Kerr  v.  Potter,  6  Gill,  404;  NuUingv.  CoU,  7  K.  J.  £q.  539;  the  mere 
denial,  however,  of  the  existence  of  the  partnership  will  not  prevent  the 
appointment,  if  the  court  is  satisfied  that  the  relation  of  partners  exists: 
JloUenstein  v.  Conrad,  9  Kan.  435.  Where  the  partnership  is  merely  nomi- 
nal, or  exists  only  as  to  third  persons,  whose  rights  are  not  involved,  a  suffi- 
cient partnership  relation  does  not  exist  to  enable  one  of  the  parties  to  ask 
for  a  receiver  as  against  the  other:  Kerr  v.  Potter,  6  Gill,  404;  Nutting  v. 
CoU,  7  N.  J.  £q.  539;  La  Chaise  v.  Lord,  1  Abb.  Pr.  213;  Popper  v.  Scheider, 
38  How.  Pr.  34. 

Before  an  order  will  be  made  appointing  a  receiver,  the  plaintiff  must  show 
that  there  has  been  a  dissolution,  or  that  he  is  entitled  thereto,  and  that  no 
provision  is  made  in  the  partnership  agreement  for  a  dissolution;  or  that  the 
partnership  ia  insolvent,  and  that  his  copcutners  are  wasting  or  misapplying 
the  assets;  or  generally,  that  there  has  been  some  breach  of  the  partnership 
^nty,  or  violation  of  the  partnership  agreement:  Htnn  v.  Walsh,  2  Edw.  Ch. 
129;  Pirtle  v.  Penn,  29  Am.  Dec.  70;  WiXliamson  v.  WUaon,  1  Bland  Ch.  418; 
Allen  V.  Hawley,  63  Am.  Dec  190;  so  as  to  warrant  the  apprehension  that 
the  property  is  in  danger  of  being  lost,  and  the  object  of  the  suit  defeated: 
Bard  V.  Bingham,  54  Ala.  463;  Barnard  v.  Davies,  Id.  565;  Seighortner  v. 
Weissenhom,  20  N.  J.  £q.  172;  Anonymous,  2  Daly,  533.  It  is  said  that 
where  either  partner  has  a  clear  right  to  a  dissolution  of  the  partnership,  and 
the  partnership  articles  do  not  provide  for  a  settiement  of  the  concern,  on  a 
•bill  for  that  purpose  he  is  entitled  to  the  appointment  of  a  receiver  as  a  mat- 
ter of  course:  Allen  v.  Hawley,  63  Am.  Dec.  190;  Law  v.  Ford,  2  Paige,  310l 
AVhere  there  is  no  dan^^er  of  the  property  being  lost,  and  the  partner  applying 
to  the  court  for  a  receiver  himself  has  the  property,  and  his  copartners  make 
no  objection  thereto,  he  cannot  have  a  receiver,  his  standing  being  that  of  a 
party  asking  a  receiver  over  his  own  property:  Smith  v.  Lowe,  1  Edw.  Ch.  33. 
Where  the  dissolution  has  already  taken  place,  or  where  it  is  apparent  that 
It  will  be  decreed,  the  appointment  of  a  receiver  is  proper,  but  the  court  will 
•not  interfere  merely  because  of  a  quarrel  between  the  partners,  which  of  itself 
<does  not  constitute  ground  for  a  dissolution  of  the  partnership:  ffenn  v. 
WaUh,  2  Id.  129.  The  mere  fact  that  business  of  the  partnership  was  un- 
|>rofitable  is  not  ground  for  appointing  a  receiver:  Moies  v.  O^Neill,  23  N.  J. 
£q.  207.  Though  a  partnership  was  created  for  a  definite  time,  if  it  is 
•hown  that  one  partner  has  a  deliberate  intention  to  break  up  the  bnsineasi 
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•nd  to  rain  the  interwt  of  his  partner,  a  receiver  may  be  appointed:  Tom^r^ 
mm  Y.  Wardi  2  Gonn.  396;  BasOer  v.  Wtst,  28  L.  J.  Ch.  169;  SmUh  y.  Jeffs,  4 
Beav.  605.  On  a  bill  for  diseolation  becauae^ of  m  >. i u . .  >-  «> f . i  i>artner,  a  reoei ver 
may  be  appointed:  Bejfnolds  v,  Atutmt  4  Del.  Ok.  24.  The  fact  that  after 
diasolation  the  remaining  partners  of  a  firm  oairy  on  the  same  business  with 
the  partnership  effects,  without  an'  aooonnting,  and  in  fraud  of  retiring  part- 
ners, is  ground  for  appointment  of  a  reoeiver:  Ha/rdMtg  ▼.  OVover,  18  Ves.  281. 
Where  no  insolvency  is  alleged,  or  possibility  of  loss  shown,  the  mere  fact 
that  one  partner  has  in  his  possession  large  sums  of  the  partnership  funds  ia 
not  of  itself  cause  for  the  appointment  of  a  receiver:  HeUman  v.  Harher^  3 
Or.  520.  Where  it  is  for  the  benefit  of  the  partnership,  a  reoeiver  may 
be  appointed  to  manage  the  partnership  property  pending  legal  proceedings^ 
as  for  the  settlement  of  the  partnership  affiurs,  where  such  course  is  necessary 
to  preserve  the  good-will  of  the  business,  until  a  sale  can  be  effected,  and  in 
similar  emergencies:  AUen  v.  ffawtey,  63  Am.  Deo.  190;  Marten  v.  Van  Schaiek, 
4  Paige,  479;  Jackaon  v.  De  Fbrreat,  14  How.  Pr.  81;  Cotut  v.  Harris,  Turn. 
&  B.  517;  but  a  receiver  will  not  be  appointed  for  the  express  purpose  of  per- 
manently carrying  on  a  partnership  business  because  the  partners  cannot 
themselves  agree  in  the  conduct  of  it,  where  no  prayer  is  made  for  dissolu- 
tion: Alien  V.  IJawUy,  63  Am.  Dec  190;  Jadcaon  v.  Dt  Fiyrrtat,  14  How.  Pr.  IS. 
In  case  of  insolvency  of  a  firm,  and  exclusion  of  one  member  from  access  to 
the  books  or  possession  of  the  firm  property,  where  he  alleges  raisapplication 
of  the  firm  property,  he  is  entitled  to  a  receiver:  WiUMmaon  v.  WUaon^  I 
Bland  Gh.  418.  Failure  by  one  partner  to  contribute  to  the  capital  stock, 
insolvency  on  his  part,  and  sale  of  his  interest  without  consent  of  his  part* 
ners,  is  good  ground  for  relief  by  appointment  of  receiver,  at  the  instance  of 
the  other  partners:  Heaiheot  v.  Raventcroft,  6  K.  J.  Eq.  113.  On  insolvency 
of  a  limited  partnership,  a  receiver  may  be  appointed  to  take  its  fund,  and 
distribute  the  same  ratably  among  the  creditors:  Van  Alyt^ipte  v.  Cook,  25  N. 
Y.  489.  In  winding  up  a  partnership,  if  one  member  is  deprived  of  his  share 
in  the  concern,  he.  may  have  a  reoeiver  appointed:  Wilson  v.  Oreenwood,  I 
Swanst.  471;  Harding  r.  Olover,  18  Ves.  281;  Speights  v,  Peters,  9  Gill,  472; 
White  V.  Coifax,  33  N.  Y.  Super.  Ot.  292;  see  BoberU  v.  Eberhart,  Kay,  Ua 
Where  the  partners  in  possession,  xmder  an  agreement,  are  to  wind  up  tbo 
affairs  of  the  firm,  unless  a  partner  out  of  possession  alleges  fraud  or  breach  of 
faith,  he  is  not  entitled  to  have  a  receiver  appointed:  Walker  v.  Trot,  4  Edw. 
Ch.  58;  Boyee  v.  Burchard,  21  Ga.  74.  Death  or  bankruptcy  of  one  niemlx^r 
of  a  firm  is  not  in  itself  a  cause  for  appointment  of  a  receiver  over  the  part 
nership  property;  but  to  obtain  the  interference  of  the  courts,  there  must  gen- 
erally be  shown,  in  addition,  some  breach  or  neglect  of  duty  on  the  part  of  the 
remaining  partner:  Collins  v.  Young,  1  Macq.  385;  TillingJuut  v.  ChampUn^ 
4  R.  I.  173;  Miller  v.  Jones,  39  III.  54;  Walker  v.  House,  4  Md.  Ch.  39;  Hold-^ 
en^s  AdnCr  v.  McMaUn,  1  Pars.  £q.  Gas.  270;  Madgwick  v.  Wimble,  O.Beav. 
495.  When  all  the  partners  die,  and  a  suit  is  pending  between  the  representa- 
cives,  a  receiver  may  be  appointed  as  a  matter  of  course:  Philips  v.  ^^Tison, 
2  Bro.  C.  C.  272;  F^raser  v.  Kernhaw,  2  Kay  &  J.  496;  Helme  y.Littl^ohn,  12 
La.  Ann.  298. 

Trusts. — ^The  case  must  be  a  strong  one  to  dispossess  a  trustee  by  appoint- 
ing a  receiver,  the  courts  being  averse  to  the  displaoement-of  a  trustee  under 
an  express  trust,  except  for  good  cause  shown:  Barkley  v.  Beag,  2  Hare,  306^ 
Smith  V.  SmUh,  2  You.  &  OoL  361;  Orphan  Asplum  v.  McOarteet  Hbpk.  Ch. 
429;  Haines  v.  CarpetUer,  1  Woods,  262. 

Trustees  and  Executors  and  Administrators. — ^Where  there  ia  no  evidence 
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which  shows  the  necessity  of  interferenoe,  and  no  showing  that  property  b  in 
danger,  coarts  will  not  place  a  receiver  over  a  imst  estate  in  preference  to 
the  trustee:  WhUworih  ▼.  Whuddon,  2  Mao.  ft  G.  62;  Hamip  ▼.  Winsfet,  37 
Ga.  655;  Leddel  v.  Starr,  10  N.  J.  Eq.  163. 

But  if  it  is  established  that  there  has  been  misoonduot^  waste,  improper 
disposition  of  the  trust  estate,  or  mLBmanagement  or  incompetency  of  the 
trustee,  a  case  for  appointment  of  receiver  is  made  out:  Oftos^'s  Cewf,  17  Am. 
Dec  277:  Haines  v.  Carpenter,  1  Woods,  262;  Jenkins  v.  Jenkins,  1  Paige, 
243;  provided  it  is  shown  that  the  trust  estate  is  likely  to  suffer  by  the  con- 
tinuance of  the  trustee  in  authority:  Poythress  v.  Poythress,  16  Ga.  406; 
and  the  same  is  true  where  by  neglect  the  trustee  has  not  done  what  in  hia 
position  as  such  he  should  have  done  for  the  best  interest  of  the  estate,  as 
where  the  rents  have  been  allowed  to  fall  in  arrears,  or  where,  by  failing  to 
get  in  personal  property,  it  has  been  lost,  or  the  like:  Wilson  v.  Wilson,  2 
Keen,  249;  HaH  v.  Ttdk,  6  Hare,  611;  Richards  v.  Perkins,  8  Ton.  &  Col. 
307.  The  principle  on  which  courts  grant  the  relief  in  case  of  trusts  i» 
said  to  rest  on  the  doctrine  of  quia  timet,  the  interference  being  to  prevent 
future  injaiy,  and  not  to  redress  pastgrievaaoe:  PoweU  v.  Qirfnn,  49  Ga.  523. 
A  court  of  equity  often  appoints  a  receiver  pending  an  application  for  pro- 
bate of  an  estate  of  a  decedent.  Bat  the  granting  of  letters  of  adminis- 
tration pendente  lite  will  dispense  with  the  necessity  for  such  i.ppointment: 
Matter  ofColvin,  3  Md.  Ch.  278.  A  receiver  may  be  appointed  of  property 
in  an  administrator's  hands  in  many  cases  when  it  would  not  be  done  if  the 
property  were  held  by  an  executor:  MiddleUm  v.  Dodswrll,  13  Ves.  266;  and 
to  justify  interferenoe  in  the  case  of  an  executor,  a  serious  case  of  misman- 
agement and  waste  miist  be  shown:  Id.;  Stairley  v.  Babe,  McMul.  Eq.  22. 
An  executor's  management  will  not  be  interfered  with  simply  because  ho  is  a 
poor  man  or  an  old  man,  in  absence  of  proof  of  his  incapacity  to  execute  the 
trust,  or  of  proof  of  some  danger  of  a  loss  for  which  he  will  not  be  able  to 
respond  by  reason  of  his  poverty:  Knight  v.  DupUsns,  1  Ves.  324;  Uoward 
V.  Papera,  1  Madd.  141;  Johns  v.  Johns,  23  Ga.  31;  Hosach  v.  Sogers,  ft 
Paige,  415;  Orphan  Asylum  v.  MeCartee,  Hopk.  Ch.  429;  f^aurbaim  v.  F%slter, 
4  Jones  Eq.  390.  But  though  indigent  circumstances  alone  are  not  good 
eanse  for  appointment  of  a  receiver,  Anonfpnous,  12  Ves.  4,  it  is  otherwise  if 
the  ezeontor  or  administrator  prove  to  be  a  person  of  bad  character  or 
drunken  habits,  or  even  extreme  poverty:  SvereU  v.  Pri/thergch,  12  Sim.  368; 
Fairbakm  v.  Fisher,  4  Jones  Eq.  390;  Bowling  v.  Scales,  2  Tenn.  Ch.  63; 
Dillon  V.  Lord  MoutU  CasheU,  4  Bro.  P.  C.  306.  Mere  insolvency  of  an  ex- 
ecutor may  not  be  sufficient  ground  for  appointment  of  a  receiver,  but  actual 
adjudication  of  bankruptcy  presents  a  strong  ground  for  protection  of  the 
cestui  que  trust  against  a  trustee  so  situated:  Stede  v.  Cohham,  L.  R.,  1  Ch. 
App.,  325;  Oyjleld  v.  CohbeU,  4  L.  J.  Ch.,  N.  S.,  272;  though  it  is  held  that  if 
the  testator  made  one  an  executor  with  full  knowledge  of  his  insolvency  the 
rule  is  otherwise:  Oladdon  v.  SUmeman,  1  Madd.  143,  note;  Stainton  v.  CVir- 
ron  Co,,  18  Beav.  146.  Removal  of  an  executor  from  the  state  is  a  good 
ground  for  interference  by  receiver,  and  if  such  removal  will  prejudice  bene- 
ficiaries under  the  trust,  a  receiver  will  be  allowed:  Ex  parte  OuUuchat,  1 
HiU  Ch.  148;  BrowOl  v.  Reed,  1  Hare,  434;  Dickens  v.  ^orru,  14 L.  T.,  N.  S.^ 
96.  The  death  of  an  executor  may  be  cause  for  appointment  of  a  receiver: 
Palmer  v.  Wright,  10  Beav.  234.  Mere  misunderstanding  between  executore 
as  to  the  management  of  an  estate  will  not  of  itself  authorise  a  ooort  to  take 
the  estate  out  of  their  hands  and  iilaoe  it  with  a  receiver:  JViirftolns  ▼.  JlsAer» 
4  Jones  Eq.  39a 
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Infants, — The  estate  of  an  infimt  is  always  entitled  to  the  protection  of  tbo 
courts,  and  where,  on  behalf  of  the  infant,  any  showing  is  made  to  the  conrt 
that  the  estate  is  in  danger,  a  receiver  will  be  appointed:  Bamtden  v.  Fair' 
ihorpe,  1  N.  R.  389;  BtOUr  v.  Freeman,  1  Amb.  303;  Ex  parU  Mcuntfori,  15 
Ves.  445;  and  in  the  case  of  infants,  the  pendency  of  a  snit  Ib  not  a  pre- 
requisite to  the  relief:  Eardyv,  McCleOan,  53  Miss.  607;  Baber  y.  Baekttt,  32 
111.  79;  ExparU  WhiffiM,  2  Atk.  315.  While  the  courts  are  ayerse  to  inter- 
fering with  the  management  of  estates  in  probate,  a  receiver  will  be  grsnted 
in  a  clear  case  of  mismanagement  and  misappropriation  of  funds,  or  hacard  of 
an  infant's  estate:  Stairky  v.  Babe,  McMulL  Eq.  22.  When  an  infant's  estate 
is  not  Tested  in  a  trustee,  b^t  in  the  person  of  one  hostile  to  the  infant's  in- 
terests, a  receiver  may  very  properly  be  appointed:  Skinner  v.  MaxtoeU,  66 
Hf.  C.  45;  S.  C,  68  Id.  400.  A  receiver  may  be  appointed  even  as  against  the 
infant's  father,  if  the  latter  is  a  dissipated  man  and  not  fit  to  have  charge  of 
the  in&uit*s  estate:  In  re  Cormieke,  2  Ired.  Eq.  264;  or  instead  of  his  guardian, 
at  any  time  that  his  estate  is  likely  to  suffer  from  the  guardian's  conduct: 
DtiheofBeaiifoH  v.  Bertfj,  1  P.  Wms.  704;  Dillon  v.  MowUcashellt  4  Bro.  P. 
C.  306.  So  where  infant  has  no  guardian,  or  the  guardian  declines  to  act, 
upon  a  proper  showing  a  receiver  will  be  appointed:  Bridges  v.  Hales^ 
Mosely,  111;  Hicks  v.  Hicks,  2  Atk.  273. 

LwnaUcs, — Pendency  of  a  suit  is  not  a  prerequisite  to  the  appointment  of 
a  receiver  over  the  estete  of  a  lunatic  or  insane  person:  Hasrdy  v.  McCleUan, 
53  Miss.  507;  Baker  v.  Backus,  32  IlL  79;  Eb  parte  WhUfidd,  2  Atk.  315; 
£x  parte  MouTitfort,  15  Ves.  445.  Where  proceedings  have  been  instituted 
to  determine  the  sanity  of  a  person,  pending  the  proceedings  a  receiver  may 
be  appointed  if  the  estate  is  suffering,  and  there  is  no  proper  person  to  take 
charge  of  it:  Matter  of  Hdi,  3  Atk.  634;  MaUer  of  Kenton,  5  Binn.  613.  A 
receiver  will  be  appointed  where  no  suitable  person  will  act  as  a  committee 
for  the  insane  person,  and  the  estate  needs  management:  Ex  parte  BiJUnQ' 
hurst,  1  Amb.  104;  Ex  parte  Warren,  10  Ves.  622;  ExparU  Baddiffe,  1  Jac 
&  W.  619.  In  an  action  to  set  aside  conveyances  by  an  insane  woman  to  one 
who  is  insolvent,  and  who  is  managing  her  estates  and  collecting  her  rents, 
receivers  should  be  appointed  pendente  Ute:  Mitchell  v.  Barnes,  22  Hun,  194. 

TxNANTS  IN  Common.— Courts  will  not  grant  a  receiver  against  a  tenant 
in  common  except  in  cases  of  destructive  waste  or  gross  exclusion:  Ex  parts 
BilUnghurst,  1  Amb.  164;  Ex  parU  Baddiffe,  1  Jac  &  W.  619;  and  the 
application  will  be  denied,  except  in  extreme  cases:  Scurrah  v.  Scurrdh,  14 
Jur.  874;  Norway  v.  Bowe,  19  Ves.  159;  MUbank  v.  BeveU,  2  Meriv.  405; 
Sprait  V.  Aheance,  1  Jones  £q.  50.  Upon  a  showing  that  his  co-tenants  are 
insolvent,  that  they  are  in  possession,  and  are  excluding  bim  from  the  receipt 
of  his  share  of  the  rents  and  profits,  a  tenant  in  common  may  have  a  receiver: 
WiLliams  v.  Jenkins,  11  Ga.  595;  Cassety  v.  Gapps,  3  Tenn.  Ch.  524.  See 
San^ford  v.  BaUard,  33  Beav.  401;  Tyson  y.Fairelough,  2  Sim.  &  St.  142,  for 
what  will  amount  to  an  exclusion.  Where  one  co-tenant  has  exclusive  pos- 
session of  personalty  and  refuses  to  sell  or  divide  it,  or  allow  the  co-tenant  to 
participate  in  its  enjoyment,  the  latter  may  have  a  receiver  appointed,  unless 
the  person  in  possession  gives  security  to  reimburse  the  other  for  any  loss  by 
use  of  the  property,  and  also  compensates  him  for  its  use:  Low  v.  Hoimss^ 
17  N.  J.  Eq.  150.  So  a  receiver  may  be  appointed  where  one  of  two  oo-ten- 
ants  refuses  to  unite  with  the  other  in  renting  the  premises,  and  all  rent 
is  therefore  lost:  Pignolet  v.  Bush^  28  How.  Pr.  9.  In  a  partition  suit,  theal- 
legation  that  a  person  in  possession  is  of  little  or  no  responsibility  is  not  ol 
itself  ground  for  appointing  a  receiver:  Doran  v.  WeUs,  61  Id.  250.  See  Free« 
man  on  Cotenancy  and  PartitioBt  sec  327. 
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VEyDOBS  AND  PuBCHASBBS. — ^Receiven  are  sometimes  appointed  as  between 
vendors  and  parchasers.  On  the  refasal  of  one  who  has  contracted  to  par* 
thase  property  to  conclude  the  purchase,  because  of  dissatisfaction  »^i(arding 
the  tiUe,  a  receiver  raay  be  appointed  pending  the  determination  of  the  suffi- 
ciency of  the  title:  Boehm  v.  Wood^  2  Jac.  k  W.  236.  A  yendee  may  have  re- 
ceiver of  property  pending  a  proceeding  to  compel  specific  performance  of  a 
contract  to  convey,  where,  through  fraud,  the  vendor  is  in  possession :  DcuO' 
son  V.  TcUu,  I  Beav.  301.  Receiver  is  proper  relief  in  favor  of  vendor  who 
stiU  has  the  l^;al  title,  having  only  given  a  title  bond,  where  he  alleges  in- 
solvency of  the  purchaser,  and  also  the  commission  of  waste,  and  seeks  in  his 
suit  to  have  the  property  soltl  and  the  proceeds  applied  to  the  purchase  price: 
MeCaslin  v.  8tcUe,  44  Ind.  151.  A  purchaser  for  value  from  a  husband  has 
been  allowed  a  receiver  as  against  a  voluntary  settlement  on  the  wife  after 
marriage,  in  a  suit  for  specific  performance:  Metcalfe  v.  Pulvertqft^  1  Ves.  &,  B. 
180.  A  purchaser  at  a  judicial  sale  is  warranted  in  applying  for  a  receiver,  on 
a  bill  alleging  fraudulent  conveyances  by  the  judgment  debtor  of  the  estate 
so  sold  so  as  to  defeat  plaintiff's  title:  Maya  v.  Rose,  Freem.  703.  A 
purchaser  at  a  mortgage  sale,  on  allegation  of  insolvency  of  the  mortgagor, 
and  that  he  is  in  possession,  may  have  a  receiver  appointed  before  the  statu- 
tory period  for  redemption  expires:  IJill  v.  Taylor,  22Cal.  191.  In  an  action 
for  the  possession  of  land,  on  the  ground  that  the  transfer  from  plaintiff's 
ancestor  was  void  for  fraud  and  mistake,  a  receiver  may  be  appointed  pend- 
ing the  suit,  on  allegation  of  fraud  and  insolvency,  and  that  the  premises  are 
going  to  waste:  Rogers  v.  Marshall,  6  Abb.  Pr.,  N.  S.,  457;  Ti{fts  v.  Little^  56 
Ga.  139;  Ounby  v.  Thompson,  Id.  316.  So  in  proceedings  to  set  aside  con- 
veyances on  the  ground  of  undue  influence,  inadequacy  of  consideration,  or 
fraud,  if  the  court  believes  that  the  transaction  will  not  be  sustained  at  the 
hearing,  a  receiver  will  be  appointed:  StiUwell  v.  WilkinSf  Jac.  282;  Iliiguenin 
v.  Baseley,  13  Ves.  107.  The  vendor,  in  an  action  to  enforce  specific  perform- 
ance of  a  contract  for  purchase,  may  have  a  receiver  on  showing  of  the 
vendee's  insolvency,  and  that  his  property,  including  the  said  estate,  is  about 
to  be  conveyed  to  trustees  for  the  benefit  of  his  creditors:  Hall  y,Je7ikinsott,  2 
Ves.  &  B.  125.  On  foreclosure  and  sale,  a  receiver  may  be  appointed  of  the 
rente  and  profits  during  the  time  allowed  for  redemption,  where  necessary  to 
secure  ample  justice  between  the  parties:  ConneUy  v.  Dickson,  76  Ind.  440. 
Where  the  purchaser  under  such  a  sale  is  in  possession  and  alleged  to  be 
insolvent,  a  receiver  of  the  rents  and  profits  may  be  appointed:  Hughes  v. 
Jlntchett,  55  Ala.  631.  On  discharge  of  a  purchaser  from  his  contract,  for 
failure  of  title,  there  being  no  fund  in  court,  a  receiver  may  be  appointed 
with  direction  to  apply  the  rents  and  profits  of  the  land  to  payment  of  inter- 
est and  the  costs:  HiU  v.  Kirivan,  Hogan,  175.  A  receiver  of  rents  and 
profits  will  not  be  appointed  so  as  to  affect  the  interest  of  purchasers  if  they 
are  not  made  parties:  Lvmsden  v.  Fraser,  1  Myl.  &  Cr.  589;  S.  C,  7  Sim. 
555.  A  purchaser  at  a  judicial  sale,  in  a  suit  for  possession,  may  have  a 
receiver  to  harvest  and  dispose  of  crops  on  the  land,  defendant  being  alleged 
to  be  insolvent:  Corcoran  v.  DoU,  35  GaL  476. 

Dkbtor  and  Cbxditdb. — In  the  absence  of  contrary  statutory  provision, 
a  general  contract  creditor  cannot  before  judgment  have  a  receiver  appointed 
against  his  debtor  on  whose  property  be  has  acquired  no  lien:  Uhl  v.  DiUon,  10 
Md.  500;  Bayard  v.  Felloios,  28  Barb.  451;  IJulse  v.  Wright,  Wright,  61;  Mc 
Ooldricls  v.  Sleoin,  43  Ind.  522;  Hubbard  v.  Hubbard,  14  Idd.  356;  Nusbaum 
V.  Stein,  12  Id.  315;  Rich  v.  Levy,  16  Id.  74;  Blondlteim  v.  Moore,  11  Id. 
365;  Wiggiiis  v.  Armstrong,  2  Johns.  Ch.  144;  Holdrtge  v  Owymne,  18  K.  J. 
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Eq.  26;  Young  v.  Frier,  9  Id.  465;  Phelps  v.  Fonter,  18  HI.  305;  B:gflo^ 
V.  Andreas^  31  Id.  322;  Rhodes  v.  CovLsin8i  6  Rand.  188.  But  Bee,  contru^ 
Haggerty  v.  PUiman,  1  Paige,  298;  Rosenberg  v.  Moore,  11  Md.  376;  Thomp- 
sen  V.  Diffender/er,  1  Md.  CIi.  489;  Co/itfn  v.  Meyers,  42  Ga.  46.  And  the 
rule  will  apply  though  the  bill  alleges  fraudulent  transfers  by  the  debtor: 
IluUe  V.  WriglU,  Wright,  61;  Nusbaum  v.  Stein,  12  Md.  315;  Rich  v.  Levy^ 
16  Id.  74.  Contra:  Cohen  v.  Meyers,  42  Ga.  46;  Rosenberg  v.  Moore,  11  Id. 
376;  Haggerty  v.  Pittman,  1  Paige,  298.  But  creditors  having  a  special  or 
equitable  lien  on  a  debtor's  property  may  be  entitled  to  protection  of  a  receiver: 
Bryan  v.  McCormicI:,  1  N.  J.  L.  422;  Todd  v.  Lee,  15  Wis.  365.  But  to  entitle 
an  equitable  creditor  to  the  relief,  he  must  show  that  the  property  is  in  dan- 
ger, or  base  his  application  on  some  other  equity:  Davis  y.  Dulse  of  MarCboT' 
ough,  2  Swanst.  137. 

A  judgment  creditor  who  has  taken  out  his  execution  at  law,  and  finds 
that  he  is  precluded  from  collecting  the  amount  of  his  judgment  by  a  prior 
title  affecting  the  debtor's  interest  in  the  property,  or  generally  where  the  ex- 
ecution is  returned  unsatisfied,  in  whole  or  in  part,  will  be  entitled  to  tlie 
appointment  of  a  receiver:  Curling  v.  Marquis  of  Toumshend,  19  Yes.  C32; 
PlaskeU  V.  Dillon,  2  Bligh,  N.  S.,  239;  Bloodgood  v.  Clarhe,  4  Paige,  574; 
Hodden  v.  Spader,  20  Johns.  654;  Lent  v.  McQueen,  16  How.  Pr.  313;  Dor- 
row  V.  Lee,  16  Abb.  Pr.  215;  Hervy  v.  Oibson,  10  Bosw.  591;  Broum  v. 
Nichols,  42  N.  Y.  26.  Where  the  personal  property  is  in  danger,  a  receiver 
will  be  appointed  as  soon  after  judgment  as  the  execution  is  put  into  the  hands 
of  the  sheriff:  SrnUh  v.  Hurst,  1  Coll.  C.  C.  705;  Rose  v.  Bewin,  10  Md.  406; 
see  Brovm  v.  Nichols,  42  N.  Y.  26.  A  judgment  creditor  is  entitled  to  a  re- 
ceiver on  proof  of  fraudulent  assignment  by  the  debtor:  Connah  v.  Sedgwick,  1 
Barb.  210;  Ooodyear  v.  Rett^,  7  How.  Pr.  187;  JourneayY.  Brown,  26  N.  J.  L. 
Ill;  SuydamY.  Dequindre,  Harr.  (Mich.)  347;  Jones  v.  Dougherty,  10 Ga.  273; 
MaJcolm  v.  MoiUgomery,  2  Mol.  600.  But  courts  are  adverse  to  interfering 
where  the  contest  is  as  to  title  of  real  property  claimed  by  third  persons;  but 
in  a  proper  case  a  receiver  will  be  appointed:  Vaune  v.  Woods,  46  Miss.  120; 
Lloyd  V.  Passingham,  16  Ves.  68;  Mays  v.  Rose,  Freem.  718;  Wallxr  v. 
Denne,  16  Ves.  170;  Tredennickv.  Oraydon,  1  Dr.  &  Wal.  316.  Receiver  over 
rents  of  buildings  erected  by  debtor  with  his  own  funds  is  proper:  Johnson 
V.  Woodruff,  5  N.  J.  Eq.  120.  But  a  judgment  creditor  cannot  generally 
have  a  receiver  on  creditors'  bill  as  against  a  mortgagee  in  possession :  Quinn  v. 
Brittain,  3  Edw.  Ch.  314;  Furlong  v.  Elwards,  3  Md.  99.  As  against  a  mort- 
gagee of  chattels,  however,  equity  may  grant  relief  by  appointment  of  re- 
ceiver: Rose  V.  Bewm,  10  Id.  466;  Oouthwaite  v.  Rippon,  8  L.  J.  Ch.,  N.  S.» 
139. 

MoRTOAGBS. — ^The  remedy  by  appointment  of  a  receiver  of  rents  and  profits 
5n  a  foreclosure  suit  is  an  equitable  one,  and  rests  in  the  sound  discretioa  of 
the  court:  Milwaukee  i?.  R,  Co.  v.  Soutter,  2  Wall.  510;  Verplank  v.  Ccune*^ 
I  Johns.  Ch.  57;  Syracuse  Bankv,  Tallman,  31  Barb.  201;  Jacobs  v,  Oibson,  9 
Neb.  380;  Connelly  v.  Dickson,  76  Ind.  440;  Rider  v.  Bagley,  84  N.  Y.  401; 
Cone  v.  Paute,  12  Heisk.  506.  If  on  the  application  the  validity  of  the  mort- 
gage is  impeached  on  probable  grounds,  the  application  should  be  granted: 
Leahy  v.  Arthur,  1  Hogan,  92.  The  appointment  should  be  made  only 
where  there  is  an  imperative  necessity  therefor:  F\rst  National  Bank  v.  Oage^ 
79  IlL  207;  Calianan  v.  Shaw,  19  Iowa,  183;  Quincy  v.  Cheeseman,  4  Sandf. 
Ch.  405;  McLean  Y,  Presdy,  5G  Ala.  211;  Oldham  v.  Fir^  National  Bank,  84 
N.  C.  304;  Morrison  v.  Buckner,  Hcmpst.  442.  The  property  or  rents  and 
pDofits  must  be  in  danger  to  warrant  the  appointment  of  a  receiver:  OhoM^ 
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Case,  17  Am.  Dea  277.  The  court  miut  be  aatiBfied  th*t  the  pnaaam  am 
iiuafficient  to  pay  the  debt,  and  in  anch  caee  only  is  the  mortgagee  entitled  to 
the  rents  end  profits,  except  where  he  has  contracted  that  he  shall  have 
i;hem  after  default  made:  Whitehead  v.  Wooten,  43  Miss.  623;  ShohoeU  ▼. 
-Smithy  3  Edw.  Cb.  588.  There  should  be  a  showing  that  the  party  person* 
ally  liable  is  insolvent,  and  that  an  execution  for  the  balance  after  the  sale 
would  be  unavailing:  Sea  Ina,  Co,  v.  StMinB^  8  Paige,  568;  PhiOipe  v.  EUand^ 
m  Miss.  721;  Astor  v.  Turner,  2  Barb.  444;  Brown  v.  Chaae,  1  Walk.  43; 
Chasers  Oaee,  17  Am.  Bee.  277;  MUchdl  v.  BcaHett,  51  N.  Y.  447;  Douglaea 
y.  Cline,  12  Bash,  608;  Kerchner  v.  Farl^,  80  N.  C.  24;  Main  ▼.  OuUhert, 
-92  Ind.  180;  Price  v.  Dowdy,  34  Ark.  285;  Sehrieber  ▼.  Gareff,  48  Wis.  208; 
Wyton  y.  Davenport,  51  Iowa,  583;  Henahaw  v.  WeUff,  0  Humph.  568;  J7b^ 
lenbeck  v.  DonneU,  29  Hun,  94;  White  v.  Cfrigga,  54  Iowa,  650;  and  such  facts 
ahould  be  always  proved  in  cases  where  the  rents  and  profits  are  not  pledged 
to  the  creditor:  Frubie  t.  Baieman,  24  N.  J.  Eq.  29,  citing  the  principal 
case;  Phoenix  Mut.  L,  Ina,  Go,  v.  Orant,  3  McArthur,  220;  but  where  they 
4ire  so  pledged,  the  creditor  need  not  conclusively  prove  his  right  to  recover; 
if  he  make  out  a  probable  right  to  recover  and  prove  insolvency  of  the  debtor, 
he  may  have  appointment  of  receiver:  Dea  Moinea  Gaa  Co,,  v.  Weat,  44  Iowa» 
23.  Where  the  mortgaged  property  is  of  such  value  that  on  a  forecloBiire 
and  sale  tbe  debt  can  all  be  made,  a  receiver  ought  not  to  be  appointed: 
PvUan  V.  Ctnannaii  <6  Chicago  R,  R,  Co,,  4  Biss.  35;  WtUiama  v.  Noland, 
2  Tenn.  Ch.  151;  Worrill  v.  Coher,  56  Oa.  666;  nor  should  the  appointment 
be  made  pending  the  foreclosure  suit,  if  tbe  mortgagor  offers  to  give  bonds, 
with  good  security,  for  the  forthcoming  of  tbe  property  to  answer  a  decree: 
Overton  v.  Bigelow,  10  Yerg.  54;  Rich  v.  ColquUt,  65  Ga.  113;  Harper  v. 
Orambling,  66  Id.  236;  or  for  an  account  of  the  rents  and  profits,  as  the  court 
may  direct,  in  case  there  shall  be  a  deficiency  upon  a  sale  of  the  premises 
imder  a  decree  of  foreclosure:  Sea  Ina,  Co,  v.  StMma,  8  Paige,  565.  If  the 
party  in  possession  of  the  premises  as  owner  of  the  equity  of  redemption  is 
solvent,  although  the  mortgagor  is  insolvent,  there  is  no  such  reasonable 
caoBc  as  will  warrant  the  appointment:  Silverman  v.  Mut,  Life  Ina,  Co,,  5 
m.  App.  124.  So  where  no  waste,  or  failure  to  pay  taxes,  or  diminution  cf 
the  -value  of  the  security,  or  increase  of  the  mortgage  debt,  is  shown,  but  on 
the  contrary,  such  debt  has  been  reduced  since  the  securities  were  taken, 
and  less  than  half  the  remaining  debt  is  due,  it  is  error  to  appoint  a  receiver: 
Morria  v.  Branehand,  52  Wis.  187;  Edava  v.  Crampton,  61  Ala.  507;  PuUan 
V.  Cincinnati  etc.  R,  R,  Co,,  4  Biss.  35.  If  the  rents  and  profits  of  the  land 
<are  applied  to  the  payment  of  the  mortgage  debt,  and  the  necessary  expenses 
incurred  in  the  care  of  the  property,  a  receiver  will  not  generally  be  appointed: 
Wyton  V.  Davenport,  51  Iowa,  583;  and  see  tbe  principal  case,  which  is  au- 
thority for  this  proposition.  Because  the  mortgagee  wishes  to  divert  the 
lents  and  profits  to  his  use,  if  there  is  no  mismanagement,  is  not  cause  for  a 
receiver,  where  the  mortgagee  has  the  same  security  as  when  he  took  the 
mortgage:  Saleav,  Luak,  18  Bep.  382  (Wis.). 

Where  the  legal  title  to  the  mortgaged  premises  is  in  the  mortgagee,  as  he 
may  bring  ejectment  for  the  recovery  of  the  possession,  he  is  not  entitled  to  a 
receiver:  Mahon  v.  Crothera,  28  K.  J.  Eq.  568;  WHliamaon  v.  New  Albany  R, 
R,  Co,,  1  Biss.  201;  Bemey  v.  Sewell,  I  Jac.  ft  W.  628;  AcJdand  v.  Oavemor, 
31  Beav.  481 ;  WUUama  v.  Rohmaon,  16  Conn.  524;  Beverley  v.  Brooke,  4  Gratt 
209.  The  rule,  as  between  different  mortgagees  as  to  tbe  right  to  a  receiver, 
ts,  that  as  against  a  prior  mortgagee  in  possession  of  the  property  under  his 
cnortgage,  a  receiver  will  not  be  granted  in  favor  of  a  subsequent  mortgagee 
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M  long  as  anything  remains  dne  to  the  prior  mortgagee  under  his  incumbrance. 
In  such  case,  the  remedy  open  to  tha  subsequent  mortgagee  is  to  pay  off  the 
prior  incumbrancer,  and  redeem  from  the  lien  of  his  mortgage.  In  Bemey  ▼. 
Sewell,  1  Jac.  k  W.  628,  the  rule  is  stated  thus:  "  If  a  man  has  a  legal  mortgage 
he  cannot  have  a  receiver  appointed;  he  has  nothing  to  do  but  to  take  posses- 
sion. But  if  he  has  only  an  equitable  mortgage,  that  is,  if  there  is  a  prior 
mortgagee,  then,  if  the  prior  mortgagee  is  not  in  possession,  the  other  may 
have  a  receiver  ¥rithout  prejudice  to  his  taking  possession;  but  if  he  is  in  pos- 
session, the  subsequent  mortgagee  cannot  have  a  receiver;  he  must  redeem 
from  the  prior  mortgagee:"  Rowe  v.  Wood,  2  Id.  553;  HUes  v.  Moort,  15  Beav. 
175;  TrtfUon  Banking  Co.  v.  Woodr%ff,  3  N.  J.  Eq.  210;  and  Mahon  v.  Croth- 
trs,  28  Id.  567;  Schmber  v.  Carty,  48  Wis.  213;  the  last  two  citing  the  prin- 
cipal case  on  this  point.  See  also  CodringUm  v.  Parbtr^  16  Ves.  469;  Faulk- 
ener  v.  Daniel,  10  L.  J.  Ch.,  N.  S.,  33;  Quinn  v.  BriUain,  3  Edw.  Ch.  314. 
However,  the  mortgagee  is  entitled  to  a  receiver  where  waste  has  been  com- 
mitted, and  the  property  depreciated  in  value  through  the  fault  and  negli- 
gence of  the  mortgagor  in  possession,  or  where  the  mortgagor  is  misapplyin;; 
the  rents,  or  fails  to  pay  the  interest  or  the  taxes  on  the  property:  Mahon  v. 
Croihers,  28  N.  J.  Eq.  597;  Itnch  v.  ffoughtauy  19  Wis.  149;  Stockman  v.  Wal- 
USf  30  N.  J.  Eq.  450,  and  Green  v.  Oreen,  Id.  451,  both  citing  the  principal  case; 
Haas  v.  Chicago  BuUding  Society,  89  HI.  498;  BratUd  v.  SutUm,  30  N.  J.  Eq. 
462;  WaU  St.  Fire  Ins.  Co.  v.  Loud,  20  How.  Pr.  95;  Oliver  v.  Decatur,  4 
Cranch  C.  C.  458;  Johnson  v.  Tucker,  2  Tenn.  Ch.  398. 

In  a  suit  by  a  mortgagor  to  redeem,  a  receiver  will  not  be  appointed,  as 
against  the  mortgagee  in  possession,  so  long  as  there  is  a  balance  due  him  on 
the  mortgage  debt,  unless  he  is  mismanaging  the  property:  PaUon  v.  Acces- 
8ory  Transit  Co.,  4  Abb.  Pr.  237;  Boston  etc.  R.  R.  Co.  v.  New  York  etc,  /?. 
R.  Co.,  12  R.  I.  220;  BoUes  v.  Duff,  35  How.  Pr.  481;  Rowe  v.  Wood,  2  Jac 
ft  W.  552;  Breufer  v.  Seioall,  1  Id.  647;  Janels  v.  Brickford,  13  Ves.  377. 

The  appointment  must  usually  be  made  while  the  suit  to  foreclose  or  re- 
deem is  pending:  Hardy  v.  McClellan,  53  Miss.  507;  Whitehead  v.  Wooten,  43 
Id.  523;  Brown  v.  Chase,  Walk.  Ch.  43;  Lofsky  v.  Maujer,  3  Sandf.  Ch.  69. 
But  in  extreme  cases,  where  necessary  for  the  mortgagee's  protection,  a  re- 
ceiver may  be  appointed,  even  after  decree  and  sale,  upon  a  proper  showing: 
Haas  V.  Chicago  Building  Society,  89  HI.  498;  Adair  v.  Wright,  16  Iowa,  385; 
Astor  V.  Turner,  43  Am.  Dec.  766;  Shreiber  v.  Carey,  48  Wis.  208;  Smith  v. 
Tiffany f  13  Hun,  671;  Thomas  v.  Davies,  11  Beav.  29.  Where  a  mortgagor 
goes  into  bankruptcy,  and  an  assignee  is  appointed,  a  receiver  of  the  mort- 
gaged property  should  not  thereafter  be  appointed:  In  re  Bennett,  2  Hughes, 
156. 

Ejectment. — In  actions  of  ejectment,  the  contest  being  merely  as  to  the 
legal  title  of  the  respective  parties,  a  receiver  of  the  rents  and  profits  will  not 
usually  be  appointed  pcTidente  lite,  and  unless  some  special  equitable  ground 
is  shown  entitling  the  plaintiff  to  the  rents  and  profits,  or  showing  that 
sequestration  is  essential  to  his  protection,  a  receiver  will  usually  be  refused: 
People  V,  Mayor,  10  Abb.  Pr.  Ill;  Corey  v.  Long,  12  Abb.  Pr.,  N.  S.,  427; 
Emerson's  Appeal,  95  Pa.  St.  258.  Where  the  plaintiff  makes  a  good  show- 
ing of  title  to  the  premises,  a  sequestration  will  be  shown  to  be  essential,  and 
a  receiver  proper,  where  it  appears  that  the  defendant  is  insolvent,  that  he  is 
collecting  rents  which  he  will  not  be  able  to  refund  on  aooount  of  his  insolv- 
ency, and  that  the  estate  is  going  to  waste  in  consequence  of  his  incapacity 
and  neglect:  Rogers  v.  Marshall,  6  Abb.  Pr.,  N.  S.,  457;  S.  C,  38  How.  Pr. 
43;  Ireland  v.  Nichols,  I  Sweeny,  208;  S.  C,  37  How.  Pr.  222;  Payne  v.  At- 
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terbury,  Harr.  (Mich.)  414.  Where,  in  mch  an  action,  the  pliun tiff  has  recov^- 
eretl  judgment,  he  ii  better  entitled  to  a  reoeiver  pending  further  legal  pro- 
oeedings,  where  neoeaaary  to  preserre  the  rents  and  profits  from  loss:  WhU' 
ficy  ▼.  Buehmant  26  OaL  447;  CoUier  ▼.  Sapp^  49  Oft.  03;  ^rUbee  ▼.  T^mimuum, 
12Ila.aOO. 

DiYOBOB. — ^In  A  prooeeding  for  diyoroe  a  receiyer  may  be  appointed,  in  some 
oases,  of  rents  and  profits  pending  the  litigation:  Vtneeni  ▼.  Parker,  7  F^ge, 
65;  and  where  alimony  has  been  decreed,  and  the  husband  attemiits  to  f  raud- 
nlently  dispose  of  his  property,  a  reoeiver  has  been  appointed  to  L*ke  charge 
thereof:  CSe^vy  v.  Cor^,  2  Daly,  424;  iOrfiy  ▼.  Xir&y,  I  Ftdg^fAU  Barker  y. 
Da^tm^  9»  «^  367. 
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Ghaffel  V.  Ghaffel. 

L12  Nxw  ToBX  (2  Kbbhas),  216.] 

^Stateusnt  fob  Jitdghbnt  upon  Contbssion  which  sets  out  a  pnmbaory 
note  only  as  the  debt  for  which  judgment  is  confessed  is  insnffiniwiti 
the  actual  consideration  for  the  note  should  appear. 

•JuNioB  JuDO&iENT  Cbboitob  HAT  MoYB  TO  Vaoate  Judokbnt  entered  bj 
confession  on  an  insufficient  statement  of  indebtedness. 

Appeal  from  an  order  vacating  a  judgment  entered  by  con- 
iession.  The  facts  appear  in  the  opinions.  The  appeal  was 
submitted. 

Thomas  Mclnioshfjun.,  for  the  appellant. 

De  WiU  C.  BaieSf  for  the  respondent. 

B  J  Court,  Gabdineb,  C.  J.  The  single  question  in  this  ease  is, 
-whether  the  statement  made  under  the  three  hundred  and  eighiy- 
ihird  section  of  the  code,  authorizing  the  entry  of  the  judgment 
sought  to  be  impeached,  is  a  substantial  compliance  with  the 
second  subdivision  of  that  section.  The  supreme  court  deter- 
mined that  it  was  not,  and  set  aside  the  judgment  on  the  appli- 
cation of  a  creditor  by  judgment  subsequently  obtained  against 
the  same  debtor.  The  statement  contained  in  the  record,  so  far 
as  it  has  reference  to  the  question  before  us,  is  as  follows: 
''This  confession  is  for  a  debt  justly  due  to  the  said  plaintiff, 
arising  upon  the  following  facts,  viz. :  A  promissory  note  pay- 
able to  the  said  plaintiff,  or  bearer,  for  the  sum  of  eight  hundred 
-and  twenty-five  dollars,  dated  April  16, 1840,  and  payable  one 
^y  from  date  with  use;  and  a  promissory  note  payable  to  the 
plaintiff,  or  bearer,  for  the  sum  of  seventy-five  dollaia» 
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dated  May  16,  1849,  and  due — the  said  Bum  of  ten  hundred  and 
«ighty-eight  dollars,  being  the  amount  of  said  notes,  principal 
And  interest,  up  to  this  date,  and  is  justly  due  to  the  said  plaint- 
iff from  the  said  defendant."   The  second  subdivision  of  section 
383  is  as  follows:  "If  it  [that  is,  the  amount  for  which  the 
judgment  is  authorized]  be  for  money  due,  or  to  become  due,  it 
{the  statement]  must  state  concisely  the  &ct8  out  of  which  it 
{the  debt]  arose,  and  nnist  show  that  the  sum  confessed  there- 
for is  justly  due  or  to  become  due."    The  phraseology  is  obscure 
And  awkward;  but  taken  in  connection  with  the  first  subdivision, 
the  word  ''it,"  as  it  first  occurs  in  the  second  subdivision, 
probably  refers  to  the  amount  or  sum  for  which  the  judgment 
may  be  confessed,  and  not  to  the  judgment  itself;  although  it 
must  be  admitted  that  the  clause  can  be  read  either  way  without 
violence  to  the  language.     The  construction  I  have  suggested 
was  obviously  the  one  adopted  in  the  confession  of  the  judg- 
ment in  question;  for  the  statement  there  is,  that  '*  the  confession 
was  for  a  debt  justly  due,  and  arising  on  the  following  facts  " 
Assuming,  then,  that  the  statement ' '  must  set  forth  concisely  the 
facts  out  of  which  the  debt  arose,  and  must  show  that  the  sum 
•confessed  therefor  is  justly  due,"  was  the  condition  fulfilled 
in  this  instance  ?    Our  conclusion  upon  this  subject,  I  appre- 
hend, vnll  depend  upon  the  purpose  which  we  attribute  to  the 
legislature  in  enacting  these  provisions  regulating  the  confessions 
•of  judgments.    If  that  object  was  to  improve  the  condition  of 
other  creditors,  by  compelling  the  parties  to  spread  upon  the 
record  a  more  particular  and  specific  statement  of  the  facts  out 
of  which  the  indebtedness  arose,  thus  enabling  them,  by  a  com- 
parison of  that  statement  vntii  the  known  circiunstances  and 
relations  of  the  debtor,  to  form  a  more  accurate  opinion  as  to  his 
integrity  in  confessing  the  judgment  than  was  possible  under  the 
former  system,  then  the  statement  in  this  case  is  dearlyinsufficient. 
It  does  not  advance  one  step  towards  the  accomplishment  of  such 
s  purpose,  or  give  the  creditors  a  single  advantage  which  they 
did  not  formerly  possess.     Prior  to  the  code,  the  usual  mode  of 
obtaining  judgment  on  confession  was  by  bond  and  warrant  of 
attorney.    The  bond  was  counted  upon  in  the  record,  and  the  judg- 
ment was  upon  that,  as  the  ground  of  indebtedness.    Superadd 
to  these  formalities  the  oath  required  by  the  first  subdivision 
of  this  section,  and  we  have  this  case  precisely.    But  the  code 
demands  something  beside  an  oath  to  the  justice  of  the  debt; 
it  requires  what  to  a  dishonest  debtor  is  far  more  difficult  and 
embarrassing — a  statement  of  the  facts  out  of  which  it  aroae. 

Am.  Dm.  Vol..  LZl7r-8a 
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He  could  swear,  perhaps,  ihat  he  was  justly  indebted,  because 
fhe  bond,  if  executed  for  a  fraudulent  purpo^f^,  was,  as  between 
him  and  the  obligee,  conclusive  notwithsUiudiuj. 

The  same  would  be  true  of  a  note.  A  promissory  note  is  no 
higher  evidence  of  indebtedness  than  the  bond  under  the  old 
practice.  Either  may  be  supported  by  any  and  every  possible 
consideration;  and  the  one  affords  as  much  evidence  of  the  true 
one  as  the  other.  There  is  no  legal  certainty  that  either  was 
made  when  the  date  would  indicate;  and  both  with  equal  facil- 
ity maybe  made  instruments  of  fraud  by  dishonest  parties.  The 
creditors,  however,  are  entitled  "  to  the  facts  out  of  which  the 
indebtedness  arose."  The  judgment  debtor  has  simply  stated  a 
note.  This,  at  best,  even  between  the  parties  to  the  instrument, 
is  but  presumptive  evidence  of  a  debt.  The  maker  did  not  be- 
come indebted  by  the  mere  execution  of  a  written  promise  to 
pay  money.  His  obligation  arose  out  of  facts  dehors  the  in- 
strument and  antecedent  to  or  accompanying  its  execution.  A. 
promissory  note  without  consideration  binds  no  one.  In  this 
case,  we  are  informed,  by  the  affidavits  read  in  opposition  to  the 
motion,  that  there  was  a  loan  of  money.  The  loan,  if  the  fact  is  so, 
created  the  obligation,  and  the  note  was  given  as  presumptive 
evidence  of  the  debt  and  as  a  means  of  enforcing  its  payment. 
The  statute,  however,  looks  not  to  evidence  of  the  demand,  but 
to  the  facts  in  which  it  originated;  in  other  words,  to  the  con- 
sideration which  sustains  the  promise.  The  law  requires  this 
to  be  concisely  set  forth  in  the  statement  which  is  to  form  a  part 
of  the  record;  and  in  this  way  only  does  the  provision  furnish 
any  additional  security  to  creditors  against  a  fraudulent  combi- 
nation of  the  parties  to  the  judgment.  We  know  that  the  pur- 
pose of  those  who  framed  the  code  was  such  as  has  been  sug- 
gested, for  they  so  affirm  in  their  report;  and  the  presumption  is, 
that  the  legislature  concurred  in  their  views  when  they  adopted! 
the  section  as  it  came  from  their  hands.  But  what  is  of  more 
consequence  than  either,  the  statute  demands  this  construction 
to  save  it  from  the  imputation  of  making  a  capricious  change  in 
the  existing  law  without  any  reason  or  object  whatever;  for  if 
the  provision  under  consideration  can  be  satisfied  by  a  reference 
to  an  instrument  which  is  but  evidence  of  a  debt,  it  is  not  only 
nugatory,  but  absurd,  inasmuch  as  the  judgment  itself,  without 
any  statement,  would  furnish  conclusive  evidence  of  the  same 
&ct. 

Under  the  act  of  1818,  which  required  the  nature  and  consid- 
«mtion  of  the  debt  to  be  set  forth,  it  was  held  that  a  statement 
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showing  a  canse  of  action »  under  the  common  count  for  gooAn 
sold,  was  not  sufficient.  The  reasoning  of  the  court  in  that  case 
as  to  the  object  and  effect  of  that  law  is  applicable  to  this  one 
in  question:  Lawless  y.  Hackett,  16  Johns.  149.  I  have  not  re- 
ferred to  the  decisions  in  the  supreme  court  upon  this  section, 
because  they  are  conflicting.  In  the  sixth  and  seventh  districts 
they  are  in  conformity  to  the  opinion  I  have  expressed.  In  the 
fourth  and  fifth  we  have  the  opinions  of  justices  Cady  and  Allen 
the  other  way;  and  in  the  seventh  the  judges  are  divided. 
For  the  reasons  suggested,  I  think  the  order  made  by  the 
supreme  court  right,  and  that  it  should  be  affirmed. 

Deai¥,  J.  There  are  two  questions  which  seem  to  me  to  arise 
in  this  case:  1.  Is  this  confession  of  judgment  in  its  statement 
of  facts  a  compliance  with  the  requirements  of  the  code  ?  2.  If 
it  be  not,  can  a  subsequent  judgment  creditor  take  advantage 
of  the  omission  and  set  aside  the  judgment  by  motion  ?  or  must 
he  resort  to  his  action  ? 

Chapter  8,  section  382,  of  the  code  authorizes  a  judgment  by 
confession  to  be  entered  in  the  manner  prescribed  by  that  chap- 
ter. This  necessarily  excludes  the  right  to  do  it  in  any  other 
manner.  Section  383  prescribes  the  contents  of  the  statement 
on  which  the  judgment  may  be  entered;  viz.,  it  must  be  in  writ- 
ing, signed  by  the  defendant,  and  verified  by  his  oath,  to  the 
following  effect:  1.  This  written  statement  must  state  the 
amount  for  which  judgment  may  be  entered,  and  authorize  the 
entry  of  judgment  for  that  amount;  2.  If  the  judgment  to  be 
confessed  be  for  money  due  or  to  become  due,  the  statement 
must  state  concisely  the  facts  out  of  which  the  debt  arose,  and 
must  show  that  the  sum  for  which  the  judgment  is  confessed  is 
justly  due,  or  to  become  due;  3.  If  the  confession  of  judgment 
be  for  the  purpose  of  securing  the  plaintiff  against  a  contingent 
Hability,  the  statement  must  concisely  state  the  facts  constitut- 
ing the  liability,  and  must  show  that  the  sum  confessed  therefor 
does  not  exceed  the  same. 

I  have  here  given  an  almost  literal  transcript  of  the  section  of 
the  code,  substituting,  to  avoid  confusion,  the  various  nouns 
for  which  the  pronoun  "it"  is  employed  in  the  places  where  it 
is  used. 

The  portion  of  the  section  which  must  be  construed  to  deter- 
mine whether  the  judgment  in  this  case  is  authorized  by  law  is 
the  second  subdivision,  which  requires  that  the  written  state- 
ment shall '  *  state  concisely  the  facts  out  of  which  the  debt  arose. " 
By  a  reference  to  the  statement  in  this  case,  it  will  be  found  to  be 
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that  the  debt  arose  out  of  two  promissory  notes,  withoat  any  alle- 
gation even  that  the  defendant  is  the  maker,  or  the  plaintiff  the 
holder,  except  theinference  that  maybe  drawn  from  the  statement 
that  a  certain  amount  is  due  on  the  notes  from  the  defendant  ta 
the  plaintiff.  But  does  any  one  know  from  this  out  of  what  the 
debt  arose?  Were  the  notes  given  for  work  and  labor,  for 
goods,  wares,  and  merchandise,  for  money  loaned?  or  were  they 
made  by  the  defendant  and  given  to  the  plaintiff  without  any 
consideration  ?  No  one  can  determine  from  anything  contained 
in  this  statement  of  facts  for  what  the  notes  were  given;  nor 
could  the  defendant  be  convicted  of  perjury  if  he  had  made  the 
notes,  and  as  a  voluntary  gift  handed  them  to  the  plaintiff,  and 
then  made  this  statement.  The  legislature,  when  it  adopted 
this  section  requiring  a  sworn  statement  of  the  facts  out  of  which 
the  debt  arose,  surely  did  not  intend  to  adopt  language  which 
could  be  so  easily  evaded  as  to  permit  a  statement  which  conveys 
no  information  to  a  person  reading  it  to  be  the  foundation  of  a 
judgment  by  confession.  On  the  contrary,  the  intention  of  this 
requirement  was  to  compel  the  person  confessing  a  judgment  to 
disclose  under  oath,  which  oath  was  to  become  a  part  of  the  pub- 
lic record,  what  was  the  real  consideration  of  the  judgment  con- 
fessed, and  to  show  to  all  interested  the  transaction  out  of  which 
the  debt  originated.  This  is  the  only  conclusion  I  can  draw  from 
the  language  employed,  and  seems  to  me  to  be  its  fair  and  legit- 
imate interpretation.  I  do  not,  therefore,  deem  it  necessary  to 
quote  the  report  of  the  commissioners  of  the  code  to  show  what 
they  intended  by  presenting  this  section.  But  even  if  the  lan- 
guage of  this  section  is  ambiguous,  it  is  the  duty  of  the  courts  so 
to  construe  it  as  to  remedy  rather  than  perpetuate  an  evil,  to 
accomplish  rather  than  frustrate  the  end  for  which  it  was  adopted. 
I  am  of  opinion,  therefore,  that  the  language  and  obvious  intent 
of  the  statute,  as  well  as  public  policy,  require  us  to  hold  this 
judgment  void. 

It  remains  only  to  determine  whether  the  respondents,  as 
subsequent  judgment  creditors,  can  take  advantage  of  the  omis- 
sion, and  by  motion  have  the  judgment  set  aside  as  to  their 
judgment.  Keeping  in  view  the  intent  of  the  statute  to  prevent 
fraudulent  practices  by  debtors  to  shield  their  property  by  cre- 
ating fictitious  liens  upon  it  by  means  of  judgments  confessed  to 
confidential  friends,  it  is  clear  that  the  more  summarily  the  fraud 
can  be  reached  by  an  adverse  claimant  the  less  will  be  the  temp* 
tation  to  resort  to  this  as  a  means  of  fraud.  The  court  has  con- 
trol over  its  own  jutjgments,  and  may  on  motion,  for  cause  shown^ 
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amend  or  set  them  aside.  Ordinarily,  when  a  debtor  attempts,, 
by  a  fraudolent  disposition  of  his  property,  to  aroid  having  it 
applied  to  the  payment  of  his  debts,  it  is  necessary  by  some  pro- 
cess to  bring  him  or  it  into  court;  but  where,  as  in  this  case, 
there  is  a  judgment  which  the  law  deems  fraudulent  in  the  way 
of  a  yalid  judgment,  I  see  no  objection  to  allow  the  party  inter- 
ested in  enforcing  the  subsequent  judgment  to  come  in  and  by 
motion  ask  to  remove  the  obstacle  in  his  way.  In  the  case  before 
us,  the  plaintiff  sought  to  use  the  judgment  and  process  of  the 
court  to  prevent  the  respondents  from  collecting  their  judgment, 
and  I  think  the  supreme  court  rightfully  exercised  an  admitted 
power  in  setting  aside  the  judgment  by  confession.  Had  the 
plaintiff  in  the  judgment  by  confession  shown  by  satisfactory 
evidence  that  the  debt  for  which  this  judgment  had  been  entered 
up  was  really  due  him,  and  originated  out  of  a  bona  fide  transac- 
tion, that  the  form  of  the  confession  was  defective  on  account  of 
a  misapprehension  of  the  practice  and  the  requirements  of  the 
statute,  it  might  have  been  proper  for  the  supreme  court,  in  tha 
exercise  of  its  discretion,  to  have  permitted  an  amendment,  thu» 
preserving  its  lien  and  priority.  But  that  question  does  not  arise 
in  this  court. .  The  order  of  the  supreme  court  vacating  the  judg- 
ment should  be  affirmed  with  costs. 

All  the  judges  except  Haiid,  J.,  concurred. 

Judgment  accordingly. 

Judgment  bt  Confession. — A  confession  of  judgment  whioh  does  not 
show  a  concise  statement  of  the  facts  out  of  which  the  indebtedness  arose  is 
bad,  and  the  judgment  confessed  is  void:  Ely  v.  Cook,  0  Abb.  Pr.  379;  S.  C, 
2  Hilt.  415,  citing  the  principal  case.  The  creditors  of  the  judgment  debtor 
are  entitled  to  have  such  a  statement  made:  Winnebrentier  v.  Edgerton,  30 
Barb.  187;  S.  C,  17  How.  Pr.  365,  also  citing  the  principal  case.  A  confes- 
sion which  does  not  show  the  nature  of  the  consideration  of  the  debt  for 
which  it  is  confessed  is  insufficient:  Hammond  v.  Btuh,  8  Abb.  Pr.  161,  cit- 
ing the  principal  case.  A  mere  confession  that  the  indebtedness  arose  upon 
the  sale  and  conveyance  of  certain  *property  by  the  plaintiff  to  the  defendant 
is  not  sufficient  to  sustain  a  judgment  by  confession:  ThompBon  v.  Van  Veeh' 
teiif  5  Id.  478,  citing  the  principal  case.  Neither  is  a  statement  that  a  bal- 
ance is  justly  due  from  the  defendant  to  the  plaintiff:  IJ'eusbaum  v.  Keim,  1 
Hilt.  523;  Miller  v.  Earle,  21  N.  Y.  112,  both  citing  the  principal  case.  Nor 
is  a  statement  by  the  debtor  that  he  made  his  promissory  note  payable  on  de- 
mand, that  he  has  not  paid  it,  and  that  he  is  justly  indebted  in  the  amount 
of  it,  sufficient:  KendaU  v.  IJodgina,  1  Bosw.  661;  S.  C,  7  Abb.  Pr.  311;  Bon- 
neU  v.  Henry,  13  How.  Pr.  144;  Roe  v.  Lawser,  18  Id.  24;  Daly  v.  MaUhtwa, 
20  Id.  270;  Curtis  v.  GorhiU,  25  Id.  61;  Acker  v.  Acker,  1  Eeyes,  294;  Fre- 
Ugh  y.  BriTik,  22  N.  Y.  419;  Vanjleet  v.  PhUlips,  11  Iowa,  563,  all  citing  tha 
principal  case.  A  statement  in  a  confession  whioh  refers  to  a  promissory 
note  as  the  fact  out  of  which  the  debt  arose  is  of  no  avail  to  sustain  ths 
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judgment:  FrtUgh  ▼.  Brink,  30  Barb.  145;  S.  C,  16  How.  Pr.  273,  citing  the 
principal  case.  The  following  cases  cite  the  principal  case  as  having  settled 
the  doctrine  that  the  object  of  section  383  of  the  New  York  code  was  to  pro- 
tect the  other  creditors  of  the  judgment  debtor  against  frand,  by  compelling 
the  parties  to  spread  npon  the  record  a  more  particnlar  and  specific  state- 
Mient  of  the  facts  out  of  which  the  indebtedness  arose:  Dtmham  ▼.  Water' 
.  man,  17  K.  Y.  12;  S.  C,  6  Abb.  Pr.  365;  ClaJUn  v.  Sanger,  11  Id.  342; 
S.  C,  31  Barb.  36;  S.  C,  17  How.  Pr.  575;  Oandal  y.  Ihin,  23  Barb.  654;  a 
C,  13  How  Pr.  421;  Hoppock  v.  Dtmaldson,  12  Id.  143;  StMma  ▼.  Boat 
Society  of  M,  E,  Church  of  Rochester,  Id.  412.  The  object  of  this  section 
of  the  code  is  the  same  as  that  of  the  act  of  1818:  Norris  ▼.  Denton,  30  Barb. 
122;  Sheldon  v.  Stryker,  34  Id.  121;  S.  C,  21  How.  Pr.  331;  Boyden  v.  John- 
won,  11  Id.  605;  In  re  Elder,  1  Saw.  77,  citing  the  principal  case.  The 
code  requires  the  particulars  of  the  claim  on  which  a  judgment  is  confessed 
to  be  set  forth:  NeueboMm  v.  Keim,  24  N.  Y.  328,  citing  the  principal  case. 

The  facts  necessary  to  give  a  justice  of  the  peace  jurisdiction  to  enter  a 
judgment  by  confession  must  affinnatively  appear,  or  the  judgment  will  be 
Yoid:  Note  to  Beach  v.  Bot^ord,  40  Am.  Dec.  50.  And  such  jurisdiction 
does  not  appear  where  it  is  not  shown  what  the  cause  of  action  was  upon 
which  the  judgment  was  rendered:  Spear  y.  Garter,  48  Id.  688.  A  judgment 
by  confession,  entered  without  the  statement  and  specification  required  by 
etatute,  is  fraudulent  as  against  hotnafidt  purchasers  and  judgment  creditors, 
ihoDgh  they  have  notice  of  it:  Jamea  v.  Morey,  14  Id.  475. 

Thb  frinoipal  casb  is  oitbd  in  Bridehbecker  v.  Maton,  16  How.  Pr.  206, 
*lo  the  point  that  a  judgment  fraudulent  or  invalid  by  reason  of  some  sub- 
stantial defect  will  be  set  aside  on  the  application  of  any  party  interested  in 
defeating  it;  in  Lowber  v.  Mayor  etc,  qf  N.  F.,  5  Abb.  Pr.  327,  and  in  Tro- 
km  V.  Fagan,  48  How.  Pr.  242,  to  the  point  that  the  more  usual  course  in 
modem  times,  especially  in  New  York,  has  been  to  grant  the  same  relief  on 
amotion  as  might  be  obtained  on  formal  suit;  and  in  Allen  v.  Cowen,  28  Barb. 
107,  to  the  point  that  the  same  principles  are  applied  as  to  the  consideration 
ifor  mortgages  that  are  applied  as  to  judgments  by  confession.  It  is  distin- 
l^uished  in  FreVigh  ▼.  J?fi»£,  18  How.  Pr.  91;  and  in  Lanmng  ▼.  Carpenter, 
20  N.  Y.  459. 
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[la  Naw  TOBX  (aEXBHAN),  336.] 

NxOLiosNCE  IS  NOT  Pbesumkd  from  the  bare  fact  that  a  railroad  passenger 
is  injured;  but  the  passenger  suing  for  damages  must  prove  that  the 
circumstances  attending  the  injury  were  such  as  raise  a  reasonable  pre- 
sumption that  it  was  caused  by  some  fault  or  want  of  care  on  the  part 
of  the  company's  servants.  Such  proof  may  warrant  a  verdict  in  his 
favor. 

Whbbb  Judgb  has  Already  Ghabokd  Jury  Substantiallt  as  Rxquxstid, 
it  is  not  error  for  him  to  decline  to  repeat  what  he  had  before  stated. 

Appeal  from  a  judgment  in  fayor  of  husband  and  wife  for 
damages  for  an  injury  sustained  by  the  wife  while  traveling  by 
lailroad.     The  facts  appear  in    the  opinion.     The  decision 
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appealed  from  is  reported  in  16  Barb.  115,  where  the  amount 
•of  the  Terdict  is  stated  at  one  thousand  eight  hundred  dollars. 

John  H.  Beynolda,  for  the  appellants,  the  railroad  oompanj. 

Rufus  W.  Pechham,  for  the  respondents,  the  passenger  and 
her  hosband. 

By  Court,  Buoolbs,  J.  In  actions  like  the  present,  the  bnr« 
den  of  proving  that  the  injury  complained  of  was  caused  by  the 
defendant's  negligence  lies  on  the  plaintiff.  The  same  rule 
applies  as  in  an  action  for  an  injury  to  a  passenger  in  a  stage- 
<}oach.  It  generally  happens,  however,  in  cases  of  this  nature, 
that  the  same  evidence  which  proves  the  injury  done  proves 
also  the  defendant's  negligence;  or  shows  circumstances  from 
which  strong  presumptions  of  negligence  arise,  and  which  cast 
on  the  defendant  the  burden  of  disproving  it.  For  example:  A 
passenger's  leg  is  broken  while  on  his  passage  in  a  railroad  car. 
This  mere  fact  is  no  evidence  of  negligence  on  the  part  of  the 
carrier  until  something  further  be  shown.  If  the  witness  who 
swears  to  the  injury  testifies  also  that  it  was  caused  by  a  crash 
in  a  collision  with  another  train  of  cars  belonging  to  the  same 
carriers,  the  presumption  of  negligence  immediately  arises;  not, 
however,  from  the  fact  that  the  leg  was  broken,  but  from  the 
circumstances  attending  the  fact.  On  the  other  hand,  if  the 
witness  who  proves  the  injury  swears  that  at  the  moment  when 
it  happened  he  heard  the  report  of  a  gun  outside  of  the  car,  and 
found  a  bullet  in  the  fractured  limb,  the  presumption  would  be 
against  the  negligence  of  the  carrier.  It  is  incorrect,  therefore, 
to  say  that  the  negligence  of  the  carrier  is  to  be  presumed  from 
the  mere  fact  that  an  injury  has  been  done  to  the  plaintiff.  The 
presumption  arises  from  the  cause  of  the  injury,  or  from  other 
circumstances  attending  it,  and  not  from  the  injury  itself. 

The  defendant  contends,  in  the  present  case,  that  there  was 
no  circumstance  attending  the  injury  to  the  plaintiff  from  which 
any  presumption  of  negligence  on  the  part  of  the  defendant  can 
fairly  be  raised.  But  this  proposition  cannot  be  maintained. 
The  boarding-cars  were  placed  on  the  adjoining  track  by  the 
defendant,  and  were  occupied  by  workmen  in  its  service.  The 
plaintiff's  arm  was  broken  at  the  moment  when  the  passenger- 
car,  in  which  she  eat,  was  opposite  the  boarding-car.  The  long 
horizontal  mark  on  the  car,  and  other  circumstances,  show  that 
the  injury  could  not  have  been  produced  by  a  stone  thrown 
against  the  car  by  any  person  outside.  The  object  which  was 
the  immediate  cause  of  the  injary  must,  from  the  mark  it  left  on 
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the  car,  hove  been  of  great  strength  and  of  considerable  size. 
It  mnst  have  been  firmly  fixed  in  its  position.  The  shock  of  it» 
first  contact  with  the  car  would  otherwise  have  thrown  it  off^ 
instead  of  that,  it  remained  upheld  in  its  position  until  it  had 
passed  three  windows  of  the  passenger-car,  protruding  to  some 
extent  into  each.  There  was  nothing  except  the  boarding-car» 
to  which  the  thing  which  caused  the  injury  could  be  attached. 

These  circumstances  are  convincing  proof  of  its  connection 
with  one  of  the  boarding*cars;  they  cannot  be  accounted  for  on 
any  other  hypothesis.  It  was  the  duty  of  the  defendant  and  it& 
agents  to  keep  the  narrow  space  between  the  boarding-cars  and 
the  passenger  train  clear  and  free  from  obstruction;  this  was 
not  done;  and  although  the  immediate  cause  of  the  injury  can- 
not be  ascertained,  this  is  the  misfortune  of  the  defendant, 
and  not  of  the  plaintifEs.  The  burden  of  showing  that  the  in- 
jury was  accidental  and  without  fault  of  the  defendant  lies^ 
under  the  circumstances  above  stated,  on  it.  For  this  purpose, 
its  local  superintendent  went  to  the  boarding-cars  to  ascertain  the 
cause  of  the  injury.  But  he  does  not  state  that  he  made  inquiry 
gf  the  people  in  or  about  those  cars;  or  that  he  examined  the 
swinging  door  of  the  storehouse  car,  by  which  the  accident  may 
have  been  occasioned,  for  the  purpose  of  ascertaining  whether  it 
bore  marks  of  the  collision.  The  case,  therefore,  was  left  ta 
stand  solely  on  the  presumption  that  the  collision  took  place 
with  some  object  connected  with  the  boarding-cars,  negligently 
and  wrongfully  placed  or  left  by  the  defendant's  servants  in  a 
position  to  cause  the  injury  complained  of.  This  was  a  strong 
and  rational  presumption,  sufficient  to  carry  the  case  to  the  jury, 
and  the  judge  therefore  rightly  denied  the  motion  for  a  nonsuit. 

The  judge  charged  the  jury,  among  other  things,  that  to  entitle 
the  plaintiffs  to  recover  they  must  be  satisfied  from  the  evidence 
that  Mrs.  Holbrook  had  been  injured  by  the  negligence  and 
want  of  care  of  the  defendant,  its  agents  or  servants,  and  that 
they  must  be  satisfied  from  the  proofs,  not  from  speculation, 
that  the  defendant's  negligence  alone  caused  the  injury;  that  if 
the  negligence  or  want  of  care  of  the  plaintiff  contributed  at  all 
to  the  result,  she  could  not  recover;  that  the  company  only  con- 
tracted to  carry  her  safely  when  she  kept  within  the  cars;  that 
it  was  for  the  jury  to  say  whether  her  elbow  was  out  of  the  cars 
at  the  time  of  the  injury,  and  if  it  was,  it  was  a  circumstance  or 
fact  from  which  they  might  infer  negligence  or  want  of  ordinary 
care  on  her  part. 

The  judge  was  then  requested  by  the  defendant's  counsel  to 
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cliarge,  as  matter  of  law,  that  if  they  foand  that  the  plaintiffs  arm 
or  elbow  was  outside  of  the  window  of  the  car  when  the  injury 
was  received,  it  was  an  act  of  negligence,  and  she  could  not  re- 
cover; but  the  judge  refused  to  charge  on  that  subject  other 
than  he  had  charged,  to  which  refusal  the  defendant  excepted. 
In  this  refusal  to  charge  as  requested  I  was  at  first  inclined 
to  think  there  was  error.  But  my  brethren  are  unanimously 
of  opinion  that  the  judge  had  already  charged  the  jury  substan- 
tially in  conformity  with  the  request;  and  that  he  was  right, 
therefore,  in  declining  to  repeat  what  he  had  before  stated.  I 
yield  to  their  judgment  on  this  point,  and  concur  in  affirming 
the  judgment. 

Cbdppen,  J.,  delivered  a  concurring  opinion. 

Judgment  affirmed. 

BuKDXN  OF  Pboof  OF  Kequoencb  WHEN  pASSENOEB  18  Iktttbxd:  See 
Farish  v.  Bogle,  62  Am.  Deo.  666,  note  679,  where  this  subject  is  discoased 
at  length.  When  a  passenger  on  a  railroad  train  is  injured,  the  burden  of 
proTing  that  the  injury  was  caused  by  the  negligence  of  the  company  or  its 
•ervants  rests  on  the  party  seeking  to  recover  damages  therefor.  The  mere 
fact  that  a  person  is  injured  while  riding  in  a  railroad  car  does  not  impose 
upon  the  company  the  burden  of  disproving  negligence  on  its  part:  Currcm  t. 
Warren  Chemical  Mfg.  Works,  36  N.  Y.  156;  8.  C,  3  Abb.  Pr.,  N.  S.,  243; 
8.  C,  34  How.  Pr.  253;  EoMtu  t.  Mount,  4  Robt.  562;  S.  C,  33  How.  Pr. 
33;  Shddon  ▼.  Hudson  i?.  S.  R,  Co.,  14  N.  Y.  224;  Button  ▼.  Hudmm  B.  B. 
B.  Co.,  18  Id.  252;  Warner  v.  New  York  Cent.  B.  R.  Co.,  44  Id.  471,  all  cit- 
ing the  principal  case.  And  a  presumption  of  negligence  will  not  arise  from 
the  injury  alone  if  it  can  be  accounted  for  on  any  other  reasonable  hjrpoth- 
esis:  Feri-is  y.  Union  Ferry  Co,,  36  N.  Y.  314,  citing  the  principal  case.  But 
though  the  mere  fact  that  a  person  is  injured  while  being  transported  in  a 
railroad  car  does  not  impose  upon  the  company  the  burden  of  disproving  neg- 
ligence, yet  the  presumption  of  want  of  care  may  arise  from  circumstances 
attending  the  injury;  and  whenever  these  circumstances  are  made  to  appear, 
the  omis  is  on  the  company  to  show  that  the  injury  did  not  result  from  any 
negligence  on  its  part:  Brehm  v.  Great  Western  B*y  Co.,  34  Barb.  269;  Edg» 
trion  V.  New  York  <t  //.  B,  B.  R.  Co.,  35  Id.  199;  S.  C,  Id.  395;  Brignoli  v. 
Chicago  A  O,  E.  B*y  Co.,  4  Daly,  184;  Curtis  v.  Bochester  <k  S.  B.  B.  Co.,  18 
N.  Y.  540,  544,  all  citing  the  principal  case. 

The  prikcifal  cask  is  cited  in  Saiiford  v.  Eighth  Av.  B.  B.  Co.,  7  Bosw. 
135,  to  the  point  that  a  party  guilty  of  negligent  or  imprudent  conduct  con- 
tributing to  an  injury  cannot  recover  therefor. 

Befusal  of  Inbtbuotion  Al&eadt  Yibtually  Given  is  no  ground  for 
reversal:  See  Taber  v.  Hutson,  61  Am.  Dec.  96,  note  101,  where  other  caaes 
axe  collected.  It  is  sufficient  if  a  judge  charges  substantially  upon  the  legal 
propositions  as  requested,  so  far  as  they  are  pertinent  to  the  questions  in- 
volved in  the  case:  Pe<ypU  v.  Bogtrs,  13  Abb.  Pr.,  N.  8.,  377;  WaUh  v.  Wask^ 
ingUm  M.  I.  Co.^  3  Robt  207t  ^th  citing  the  principal  casa 
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Craby  v.  Goodman. 

[la  Nxw  YoBX  (9  KniTAir),  266.] 
D'VENBANT  MAT  SeT  UP  EqITITABLB  TiTLE  IN  HllISXLF  AS  DlVINffli  in  IS 

action  to  reoover  poBseasion  of  land,  under  the  New  York  oode  of  1848, 
founded  on  a  legal  title  in  the  plaintiff 

Appeal  from  a  judgment  for  plaintiff  in  an  action  for  recoTeiy 
of  posBeseiou  of  specific  real  property.  On  the  trial,  after  plaint- 
iff had  proved  a  legal  title,  defendant  showed  that  he  held  pos* 
sess7  ')n  in  virtue  of  a  lease  from  a  person  entitled  in  equity  to 
ihave  a  conveyance;  but  the  judge  excluded  this  defense,  and  the 
full  court  sustained  his  decision:  9  Barb.  657,  holding  the  old 
rule  of  ejectment,  that  equitable  titles  could  not  be  received  in 
opposition  to  the  legal  titles,  to  be  in  force  with  reference  to 
actions  under  the  code  to  recover  possession  of  real  properly. 
The  appeal  was  submitted. 

Eice  and  Cobb,  for  the  appellant. 

JD.  B.  Wheeler,  for  the  respondent. 

By  Court,  Johnson,  J.  The  principal  ground  on  which  this 
case  was  disposed  of  at  the  trial  was,  that  in  an  action  to  recover 
leal  property,  brought  under  the  code  of  1848,  when  the  plaint- 
iff's claim  is  founded  upon  a  legal  title,  the  defendant  cannot 
nvail  himself  of  an  equitable  right  to  defeat  that  title  by  way  of 
defense  in  this  suit.  This  likewise  was  the  single  ground  upon 
which  the  judgment  at  the  trial  was  affirmed  at  the  general  term: 
9  Barb.  657.  Although  much  difference  of  opinion  has  existed 
in  the  different  courts  of  this  state  in  regard  to  the  effect  of  the 
code  of  procedure  in  this  particular,  the  question  has  been 
adjudged  in  this  court:  Dobson  v.  Fearce,  12  N.  Y.  166  [62  Am. 
Dec.  152] ;  and  it  is  now  neither  necessary  nor  proper  to  discuss 
it.  In  the  case  cited,  which  was  an  action  upon  a  judgment, 
the  superior  court  of  the  city  of  New  York  allowed,  as  a  defense 
to  the  action,  facts  which  made  out  a  right  in  the  defendant  to 
relief  upon  equitable  grounds  against  the  judgment,  but  which 
oonfessedly  would  not  have  been  available  as  a  defense  to  the 
action  at  law  before  the  code.  The  case  arose  and  was  tried  in 
the  superior  court  before  the  amendments  to  the  code  passed  in 
1852;  one  of  which  provides,  in  express  terms,  that  the  defend- 
ant may  set  up  as  many  defenses  as  he  has,  whether  they  are 
rsuch  as  have  been  theretofore  denominated  legal  or  equitable,  or 
both.  This  judgment  was  affirmed  in  this  court,  upon  the  ground 
that  since  the  enactment  of  the  code,  which  in  terms  abolishes  the 
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^istinotion  between  actions  at  law  and  Boits  in  eqaiiy^  and  pre* 
flcribes  bnt  a  single  form  of  dyil  action,  the  question  in  an 
action  is  not  whether  the  plaintiff  has  a  legal  right  or  an  eqoita- 
ble  right,  or  the  defendant  a  legal  or  an  equitable  defense  against 
the  plaintiff's  claim;  but  whether,  according  to  the  whole  law  of 
the  land  applicable  to  the  case,  the  plaintiff  makes  out  the  right 
which  he  seeks  to  establish,  or  the  defendant  shows  that  the 
plaintiff  ought  not  to  have  the  relief  sought  for. 

As  the  court,  upon  the  defendant's  offers  of  proof,  ruled  that  no 
equitable  defense  could  be  interposed,  and  in  this  was,  as  we 
have  seen,  in  error,  the  defendant  is  entitied  to  a  new  trial.  We 
•express  no  opinion  whether  the  defendant  did  or  did  not  make 
-out  by  his  offers  such  an  equitable  defense;  because  if  his  offer 
was  defective,  under  the  distinct  ruling  of  the  court,  no  altera- 
tion in  its  terms  or  substance  would  have  availed  him.  Tha 
judgment  should  be  reversed  and  a  new  trial  ordered. 

Judgment  accordingly. 

Equitablb  Dbfknbes  mat  bk  Skt  up,  under  the  New  York  oode,  in  l^gal 
Actions:  CarpeuUer  v.  Ouley^  2  Luib.  455;  Dupcurd  v.  WaJOnidgt,  15  N.  Y.  378; 
FkUUpa  T.  Oarham,  17  Id.  275;  CavaUi  v.  Allen,  57  Id.  513;  Lamoni  y. 
Cheshire.  65  Id.  42.  And  such  defenses  are  now  as  available  as  legal  defenses  in 
li^giu.  actions:  McBwmey  t.  Wellman,  42  Barb.  401;  Corkhill  v.  Landers,  44  Id. 
^220;  Charity  v.  ffaynes,  53  Id.  599;  Avbum  Oily  Bavk  v.  Leonard,  20  How. 
Pr.  195;  Boies  v.  Bosekrans,  23  Id.  103;  Webster  v.  Bond,  9  Han,  438;  PeopU 
e.  Hoiclett,  13  Id.  142;  Allen  v.  Welch,  18  Id.  227;  Carpenter  v.  OUley,  2  Lans. 
455;  Iloppaugh  v.  StrubU,  60  N.  Y.  434.  Since  the  adoption  of  the  code,  tha 
question  is  not  whether  the  plaintiff  has  a  legal  or  an  eqnitable  right,  or  tha 
defendant  a  legal  or  an  eqnitable  defense,  but  whether,  on  the  whole  law  of 
the  land  applicable  to  the  case,  the  plaintiff  makes  ont  the  right  which  ha 
seeks  to  establish:  New  York  ice  Co,  v.  North  Western  Ins,  Co,,  10  Abb.  IV. 
38;  S.  C,  31  Barb.  76;  S.  C,  20  How.  Pr.  428;  Peek  ▼.  Newton,  46  Barb.  176; 
Cythe  V.  La  Fontaia,  5l  Id.  194.  The  courts  of  New  York  now  apply  both 
legal  and  equitable  remedies  in  the  same  action  and  to  the  same  subject- 
matter:  Traphagen  t.  Traphagen,  40  Barb.  538;  Peek  y.  Brown,  26  How.  Pr. 
373;  S.  C,  2  Robt.  132;  Dambman  v.  SchuUing,  4  Hon,  52;  S.  C,  6  Thomp. 
&  C.  252.  And  legal  and  equitable  causes  of  action  may  be  joined:  Oould  v. 
<?oidd,  29  How.  Pr.  469.     In  all  the  foregoing  cases  the  principal  case  is  cited. 

Form  of  Couplaint  in  Action  wor  Eboovxbt  ow  Land,  in  New  York, 
need  not  be  like  a  declaration  in  ejectment:  Walter  v.  Loekwood,  23  Barb. 
235,  citing  the  principal  case. 

Thx  FBiNdPAL  CA8B  18  AFFiBMSD  in  New  Tork  Ice  Co,  ▼.  North  Western 
Ins.  Co,,  23  N.  Y.  360;  S.  C,  12  Abb.  IV.  416;  S.  C,  21  How.  Pr.  299;  ex- 
plained in  Marsh  v.  Benson,  11  Abb.  Pr.  248;  S.  C,  19  How.  Pr.  422;  and 
-distinguished  in  Cramer  v.  Benton,  4  Lena.  296. 

Equitabls  Titlb,  whsk  DBiBKSf  to  action  for  reoo^rery  of  possession  ol 
land:  See  Tibeau  ▼.  Tibeau,  59  Am.  Dec  329,  note  331;  note  to  DoggeU  t. 
JSTort,  58  Id.  473. 
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TowNSEND  V.  McDonald, 

[12KBW  YoBX  (2XxBHA]r),  881.] 

ABSfFioiAL  Watsbooubsb  Gonstbuotxd  bt  Contbibdtions  of  Sbvxbjll 
BiPARlAir  OwvEBS  is  subject,  in  absence  of  a  special  ocmtnct,  to  sub- 
stantially the  same  rules  as  govern  the  use  of  a  natural  one.  E^h  pro- 
prietor of  a  lot  is  entitled  to  the  benefit  of  the  fall  of  the  water  upon 
his  own  land,  but  cannot  abridge  the  same  right  existing  in  either  of 
the  neighboring  proprietors  on  either  side  of  him. 

Abvebsx  Enjoyment  tor  Twenty  Ysaes,  or  Watbrooubse,  by  one 
riparian  owner  to  the  prejudice  of  another,  will  establish  a  right;  but 
mere  non-user  by  one  proprietor  will  not  enlai^  the  right  of  a  neighbor. 

Appeal  from  a  judgment  enjoining  the  use  of  a  watercourse. 
The  suit  was  begun  by  suit  in  equity,  under  the  old  chancery 
system,  before  a  vice-chancellor,  and  an  injunction  granted  as 
prayed.  The  cause  having  been  transferred  to  the  supreme 
court  was  referred,  and  on  the  referee's  report  the  injunction 
was  made  perpetual.  The  full  bench  affirmed  this  judgment, 
their  decision  being  reported  in  14  Barb.  460.  The  defendant 
appealed.  The  facts  on  which  the  right  was  claimed  appear 
in  the  opinion, 

John  A.  Collier t  for  the  appellants. 

John  E,  BeynoMs,  for  the  respondent. 

By  Court,  Denio,  J.  Prior  to  the  partition  of  the  premises, 
which  were  formerly  owned  by  Aiken,  Dickinson,  and  Gk>od- 
man,  those  parties  were  seised  in  common  of  the  watercourse 
running  through  their  lands,  and  of  the  advantages  arising  from 
the  use  of  the  water  to  propel  mills  and  machinery.  When  they 
came  to  make  partition  of  the  lands,  they  at  the  same  time,  by 
mutual  agreement,  changed  and  modified  the  course  of  the 
stream,  or  so  much  of  it  as  might  be  usefully  applied  to 
hydraulic  purposes,  so  as  to  transfer  the  place  of  applying  the 
power  from  the  natural  channel  to  an  artificial  one,  running 
from  the  dam  across  all  the  lots;  and  they  agreed  to  maintain 
and  uphold  the  dam  at  their  common  exi)ense,  upon  certain 
principles  of  contribution  agreed  upon  and  defined  in  the  parti- 
tion deeds.  They  also  agreed  by  those  instruments  that  all  the 
parties,  in  regard  to  their  respective  lots,  should  be  entitled  to  a 
just  and  reasonable  participation  in  the  use  of  the  water  of  the 
creek  for  mills  and  machinery,  which  they  might  respectively 
construct  upon  such  lots.  The  effect  of  this  transaction  was 
that  each  proprietor  thereafter  became  entitled  to  the  same  rights 
in  the  water  running  in  the  artificial  channel  which  they  would 
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have  bad  if  it  had  been  the  natural  course  of  the  creek.  Indeed, 
the  object  of  the  partition  was  to  create  a  number  of  mill  sites 
upon  the  artificial  watercourse,  and  to  divide  them  among  the 
proprietors;  and  in  the  absence  of  any  special  agreement  defin- 
ing their  respective  proportions  in  the  water-power,  the  onlj 
principle  upon  which  it  can  be  divided  is  to  assign  to  each  the 
proportion  of  the  fall  which  is  capable  of  being  enjoyed  upon 
his  own  lot,  according  to  the  rules  which  prevail  among  riparian 
proprietors  whose  lands  lie  above  and  below  upon  the  same  nat- 
ural watercourse.  Such,  I  think,  is  the  meaning  of  the  covenants 
in  the  deeds;  and  it  is  apparent  that  such  has  been  the  understand- 
ing of  the  proprietors.  The  plaintiffs  acted  upon  this  principle 
when  they  established  the  level  between  their  lot  and  the  one 
next  below  it,  by  means  of  the  permanent  iron  monument  which 
they  caused  to  be  set  into  the  ground  upon  the  division  line 
between  those  lots.  The  referee  appears  to  have  assumed  the 
same  principle,  and  I  do  not  understand  either  of  the  parties,  in 
their  pleadings  or  in  the  argument  before  us,  to  dissent  from 
this  view  of  the  case.  In  determining  the  rights  of  the  parties 
to  this  suit,  I  shall  therefore  endeavor  to  apply  the  law  which 
would  govern  the  case  if  the  artificial  channel  were  in  fact  a  nat- 
ural watercourse  running  through  the  adjoining  lots  of  the 
plaintiffs  and  the  defendant. 

Assuming  these  dala  to  be  established,  the  remaining  ques- 
tions do  not  present  any  difficulty.  Each  proprietor  of  a  lot  is 
entitled  to  the  benefit  of  the  fall  of  the  water  upon  his  own 
land.  He  has  not  a  right  to  set  the  water  back  upon  the  pro- 
prietor above  him,  nor  can  he  lawfully  dig  into  the  soil  of  the 
proprietor  below  for  the  purpose  bf  discharging  the  water  upon 
the  lot  of  such  proprietor  at  a  lower  level  on  the  division  line 
than  the  surface  of  the  soil  in  its  natural  state  would  permit. 
Each  proprietor,  in  availing  himself  of  the  fall  upon  his  own 
land,  must  take  care  that  he  does  not  abridge  the  same  right 
existing  in  either  of  the  neighboring  proprietors  on  each  side  of 
him.  These  are  the  rights  of  the  respective  proprietors  among 
themselves  in  the  absence  of  any  fact  to  raise  the  presumption 
of  a  grant  from  one  of  them  to  the  other.  But  if  one  proprie- 
tor has,  during  a  period  of  twenty  years  or  more,  possessed  and 
used  a  portion  of  the  hydraulic  property  belong  to  another  pro- 
prietor, not  by  license  or  favor,  but  adversely  and  in  derogation 
of  the  rights  of  such  other  proprietor,  the  law,  upon  consider- 
ations of  policy  and  for  the  purpose  of  quieting  a  long  posses- 
eion,  will  presume  a  grant  from  the  proprietor  thus  intruded 
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aX>on  to  the  other,  and  will  preclude  the  party  who  has  thus 
acquiesced  from  asserting  the  right  which  he  otherwise  would 
have  had:  Angell  on  "Watercourses,  ed.  1833,  77;  Belknap  v. 
Trimble,  3  Paige,  577;  Smith  v.  Adams,  6  Id.  435;  Baldwin  v. 
Calkins,  10  Wend.  166;  Saclsrider  v.  Beers,  10  Johns.  241.  The 
omission  of  one  of  the  proprietors  to  make  use  of  the  ri;;^ht 
which  belongs  to  him,  and  which  is  to  be  exercised  ou  his  own 
land,  however  long  such  omission  may  be  continued,  will  not 
prejudice  him,  or  confer  any  right  upon  the  adjoining  proprietors: 
Bealey  ▼.  Shaw,  6  E^t,  208,  214;  Crooker  v.  Bragg,  10  Wend. 
260,  266  [25  Am.  Dec.  555];  Butz  v.  Ihrie,  1  Eawle,  218.  The 
referee  in  this  ease  has  found  that  the  bulkhead  recently  erected 
by  the  defendant  does  not  set  the  water  of  this  stream  back 
BO  as  to  raise  it  above  the  surface  of  the  ground  at  the  division 
line  between  lots  Nos.  1  and  2,  either  as  that  surface  now  is, 
or  as  it  was  at  the  time  of  the  execution  of  the  partition 
deeds.  The  defendant  has,  therefore,  done  nothing  which  he 
was  not  justified  in  doing,  provided  the  rights  which  he  origi- 
nally had  have  not  been  lost  or  impaired  by  acquiescence 
in  some  encroachment  by  the  plaintiffs  or  those  under  whom 
they  claim. 

The  further  findin^j^  that  the  defendant's  new  bulkhead  and 
other  obstructions  have  raised  the  water  higher  and  set  it  far- 
ther back  than  it  had  been  raised  or  set  back  by  any  obstruc- 
tions existing  on  that  lot  at  any  time  within  twenty  years  past 
is  unimportant;  for  if  the  defendant  and  those  whose  titie  he 
has  had  made  no  obstructions,  and  had  never  availed  them- 
selves of  their  water  rights  at  all,  it  would  not  have  prevented 
bis  now  doing  so,  nor  would  it  have  conferred  any  rights  upon 
the  plaintiffs.  The  real  point  in  litigation  between  these  parties 
ivas  whether  the  plaintiffs  had  established  a  right,  by  occupancy 
for  twenty  years  or  more,  to  discharge  the  water  from  the  tail- 
race  of  their  mill  upon  the  defendant's  land  at  a  lower  level 
than  the  natural  surface  of  the  earth  at  the  point  of  division; 
or,  in  other  words,  whether  the  defendant  had  lost  a  portion  ol 
the  fall  upon  his  land  by  acquiescence  by  him  and  his  prede- 
cessors in  an  encroachment  upon  that  fall  by  the  plaintiffs.  Al- 
though this  point  was  litigated  upon  the  pleadings  and  by  the 
proofs,  and,  so  far  as  I  can  see,  was  the  only  material  question 
in  the  case,  the  referee  has  intentionally  omitted  to  pass  upon 
it.  There  is  some  obscurity  in  the  report;  but  according  to  my 
understanding  of  it,  the  wrong  of  which  the  defendant  is  sup- 
posed to  have  been  guilty,  and  from  continuing  which  he  is  to 
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be  permanenfly  enjoined,  is  raising  the  water  higher  than  he  or 
hirpredecesBors  in  the  title  had  eTer  before  done;  bat  inasmuch 
as  he  has  not  now  raised  it  so  high  as  to  set  it  back  upon  the 
plaintiffs'  lot  in  its  natural  state,  he  has,  as  before  remarked, 
done  no  wrong  to  the  plaintiffs  unless  theyhaye  become  entitled 
to  a  part  of  the  fall  on  the  defendant's  land  by  reason  of  an  oc* 
cupation  for  twenty  years.  Such  occupation  is  not  found  by 
the  referee,  who  seems  to  be  of  opinion  that  the  defendant  ha& 
forfeited  his  right  to  the  fall  by  non-user.  The  decree  which  he^ 
conceives  the  plaintiffs  entitled  to  is  one  which  shall  restrain  the 
defendant  from  using  his  bulkhead  in  such  a  manner  as  to  set 
or  flow  the  water  back  and  raise  it  higher  in  the  race-way  upon 
lot  No.  2  than  it  was  set  back  or  flowed  and  raised  by  the  bulk- 
head, etc.,  on  lot  No.  1  for  the  twenty  years  immediately  pre* 
ceding  the  time  the  defendant  erected  the  bulkhead  on  his  lot, 
shortly  before  the  commencement  of  the  suit.  I  am  unable  to 
reconcile  this  with  the  formal  announcement  of  the  ground 
upon  which  the  referee  states  that  his  decision  is  based,  which 
is,  in  effect,  that  the  plaintiffs  have  a  right  to  discharge  the 
water  from  their  lot  on  to  the  plaintiffs'  at  the  same  height  which 
they  have  uninterruptedly  done  for  twenty  years  before  the 
erection  of  the  plaintiffs'  bulkhead.  This  last  proposition  ac- 
cords precisely  with  what  I  conceive  to  be  the  law  of  the  case; 
but  it  is  quite  inconsistent  with  the  prior  decision  of  the  referee, 
in  which  he  holds  it  to  be  immaterial  whether  the  plaintiffs' 
water-wheel  and  race-way  are  or  are  not  now  lower  than  they  have 
been  during  a  portion  of  the  preceding  twenty  years.  The 
judgment  of  the  court  actually  entered  establishes  the  title  of 
the  plaintiffs  to  their  works  as  they  existed  immediately  prior  to 
the  erection  of  the  new  bulkhead  on  the  defendant's  lot,  and 
enjoins  the  defendant  against  disturbing  them,  when,  for  aught 
that  appears,  the  race-way  may  have  been  deepened  and  the 
wheel  depressed  within  those  twenty  years  to  the  full  extent 
which  the  defendant  has,  by  his  new  bulkhead,  raised  the  water 
in  that  race-way. 

I  am  of  opinion  that  the  case  has  not  been  determined  upon 
correct  legal  principles,  and  that  there  should  be  another  trial, 
in  which  the  fact  principally  in  litigation  should  be  passed  upon. 

The  judgment  of  the  supreme  court  should  be  reversed,  and 
a  new  trial  had  before  the  referee,  or  in  such  other  manner  tm 
that  court  may  determine. 

MABvnsr,  J.,  dissented. 

Judgment  reversed. 


512  Stanton  v.  Ellis.  [New  York» 

BiOHT  or  RiPABiAV  OwKXR  TO  Natubal  Flow  or  Strbam  through  or  hj 
his  land:  See  Olw>y  ▼.  Feimer,  67  Am.  Deo.  711;  EUioU  v.  I%tchburg  S.  R.  Co,^ 
Id.  85,  note  91;  NewhaU  ▼.  Iruon^  54  Id.  790,  note  794,  where  other  cases 
are  collected. 

Adtbbss  OB  ExoLusiVB  UsB  09  Watbr  Flowiko  tubouoh  Aquxduot  for 
twenty  years  is  presomptive  evidenoe  of  a  grant  of  sach  use:  Waikim  v.  Peek, 
40  Am.  Deo.  156,  note  106,  where  other  cases  are  collected.  Twenty  years  of 
exdusiTo,  nointermpted  enjoyment  is  conclusive  presumption  of  a  grant  or 
right,  but  this  enjoyment  must  not  be  by  license,  leave,  or  favor,  but  upon 
claim  of  right:  Harnnumd  v.  Zehner,  23  Barb.  476;  Lowy,  JfeDonaid,  9Hunv.< 
23;  Bex/ord  v.  MarqtUst  7  Lans.  262,  all  citing  the  principal  case. 

Thb  pbihoipal  oasb  is  oxtxd  in  Corning  v.  TVoy  /.  Ji  If,  F.,  34  Barb.  6)1, 
S.  G.,  22  How.  214^  to  the  point  that  while  one  party  is  occupying  land  on 
one  bank  of  a  stream,  his  neighbor  and  adversary  may  be  in  the  actual  and 
hostile  possession  of  the  land  under  the  water  in  the  bed  of  the  stream  directly 
adjacent  thereto;  and  in  Cwnimg  v.  TVpy  /.  A  N,  F.,  40  N.  T.  204,  to  the 
point  that  a  conveyance  of  land  carries  with  it  the  right  to  the  flow  of  water 
in  the  natural  channel  over  the  land  so  conveyed,  and  the  purchaser  has  the 
right  to  recover  for  the  violation  of  this  right. 


Stanton  v.  Ellis. 
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Reoital  of  JuBiaDicnovAL  Facts  in  Disohabob  in  LffsoLTKHor  is  pHmm 
fayoitt  but  not  conclusive,  evidenoe  of  the  facts  recited. 

Pbtition  in  Inholybnot  dobs  not  Contbb  JmusDionoN  if  it  does  not  state^ 
in  the  schedule  of  creditors,  the  sum  owing  to  each  one  of  them. 

Appbal  from  a  judgment  rendered  in  favor  of  plaintifEis  in 
opposition  to  a  discharge  in  insolvencj  produced  by  defendant. 
The  chief  defect  in  the  discharge  was  that  in  the  schedule  of 
creditors  the  amount  owing  to  one  of  them  was  not  stated,  a 
blank  having  been  left  opposite  his  name. 

c7.  TT.  2bm6Zin,  for  the  appellant. 

B,  B.  Burt,  for  the  respondents. 

By  Court,  Denio,  J.  The  statute  under  which  the  insolveitt 
proceedings  were  had,  which  were  in  question  in  this  ease, 
declares  the  effect  of  a  discharge  to  be  as  follows:  **  The  origi- 
nal discharge,  the  record  thereof,  and  a  transcript  of  such 
record  duly  authenticated,  shall  be  condusiTe  evidence  of  the 
proceedings  and  facts  therein  contained:"  2  B.  S.  88,  sec.  19. 
Notwithstanding  this  strong  language,  the  constant  course  of 
adjudication  has  determined  that  the  facts  upon  which  the 
jurisdiction  of  the  officer  depends  may  be  inquired  into  by  a 
party  seeking  to  impeach  the  final  order  in  a  collateral  action; 
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and  if  a  defect  is  asoertained,  the  whole  proceeding  is  declared 
Toid:  Barber  v.  Window,  12  Wend.  102;  Van  Ahdyne  y.  Ermne, 
11  N.  Y.  331,  and  cases  cited;  Morgan  y.  Dyer^  10  Johns.  161; 
Sachett  v.  Andross,  5  Hill,  327;  Vamum  v.  Wheeler,  1  Denio,  331. 
The  recitals  in  a  discharge  are  held  to  be  prima  facie  evidence 
only  of  jurisdictional  facts:  Jenks  y.  Stebbina,  11  Johns.  224. 
But  these  are  subject  to  be  disproved.  The  rule  therefore  is, 
that  where  the  officer  is  shown  to  have  acquired  jurisdiction,  the 
discharge  reciting  the  performance  of  the  subsequent  statutory 
requirements  is  incontrovertible  evidence  that  they  have  been 
performed  as  stated,  but  it  is  not  in  the  power  of  the  officer  to 
create  such  evidence,  unless  he  has  in  the  first  place  acquired  a 
right  to  proceed  in  the  case  by  the  performance,  by  the  party 
invoking  his  action,  of  the  preliminary  steps  required  by  law  to 
be  taken  as  a  condition  to  his  entertaining  the  case.  In  appli- 
cations by  an  insolvent  and  his  creditors  under  the  third  article 
of  the  title  of  the  revised  statutes  relating  to  non-resident, 
absconding,  insolvent,  and  imprisoned  debtors,  2  R.  S.  17, 
the  debtor  is  required  to  deliver  to  the  officer  with  his  petition 
a  certain  schedule  containing  an  account  of  his  creditors,  in  which 
is  to  be  stated  the  sum  owing  to  each  creditor,  and  the  nature  of 
€ach  debt  or  demand,  whether  arising  on  written  security,  on 
account,  or  otherwise:  Sec.  5.  The  petition  is  to  be  signed  by 
two  thirds  in  amount  of  all  his  creditors  residing  within  the 
United  States:  Sec.  2.  In  the  papers  delivered  by  the  defend- 
ant when  he  applied  to  Judge  Sherman,  the  schedule  of  his 
creditors  contained  the  names  of  George  W.  Stanton  &  Sons  as 
such  creditors,  and  a  statement  that  their  debt  was  in  judgment 
in  the  supreme  court,  and  that  it  was  for  goods,  wares,  and  mer- 
chandises; but  it  omitted  to  state  the  amount  of  the  debt,  the 
proper  place  in  the  column  of  amounts  being  accidentally,  I  pre- 
sume, left  blank.  Now,  although  the  discharge  recites  that  it  had 
been  made  to  appear  satisfactorily  to  the  officer  that  the  defendant 
had  conformed  in  all  respects  to  the  requirements  of  the  act,  yet 
it  was  proved  by  the  production  of  the  petition  and  schedule  that 
in  the  respect  just  mentioned  there  was  a  failure  so  to  conform. 
It  was  impossible  for  the  officer  to  know  that  two  thirds  in 
amount  of  the  defendants'  creditors  had  subscribed  his  petition; 
for  the  aggregate  amount  of  all  his  debts  could  not  be  stated 
until  it  was  known  how  much  he  owed  to  Messrs.  Stanton  k 
Son.  This  was  a  fatal  defect  in  an  important  jurisdictional 
requirement,  and  the  officer  had  no  right  to  make  any  order 
upon  the  petition.    If  no  mention  had  been  made  of  this  debt. 

Am,  nao.  Vol.  LZZV— 88 
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the  papers  would  have  been  regular  on  their  face,  and  the  dib* 
charge  would  have  been  Talid,  bo  far  as  that  obligation  is  con- 
cerned, unless  it  had  been  shown  that  the  suppression  wa» 
with  fraudulent  motiYes.  So,  if  an  incorrect  amount  had  been 
inserted:  2  B.  S.  81,  sec.  85,  subd.  4. 

The  difficulty  in  the  case  is  that  the  schedule  showed  affirma- 
tively that  there  was  a  creditor  the  amount  of  whose  debt  was 
not  stated.  It  might  be  more  or  less;  and  if  it  reached  a  certain 
amount,  the  debts  of  the  petitioning  creditors  would  not  haye 
amounted  to  two  thirds  of  all  the  petitioners'  debts,  and  it  waa 
utterly  impossible  for  the  officer  to  tell  whether  it  did  amount  to 
such  a  sum  or  not.  For  this  reason,  without  examining  the 
point  passed  upon  by  the  general  term  of  the  supreme  court,  I 
am  of  opinion  that  the  judge  before  whom  the  action  was  tried 
decided  correctly  in  rejecting  the  discharge  as  a  defense.  Cwn- 
ningham  y.  BucJdin,  8  Cow.  178  [18  Am.  Dec.  482],  is  not 
opposed  to  this.  Judge  Savage  said:  ''There  is  no  question 
here  as  to  jurisdiction.  The  commissioners  had  by  statute  juris- 
diction of  the  subject-matter.  By  the  petition  and  oath  of 
Shepherd,  he  acquired  jurisdiction  of  his  person."  I  think  the 
court  fell  into  a  mistake  in  supposing  that  taking  up  the  case 
after  a  discontinuance  did  not  raise  a  question  of  jurisdiction. 
But  it  is  enough  for  my  purpose  that  they  admit  impliedly  that 
his  license  would  not  shield  him,  unless  he  once  acquired  juris- 
diction. I  have  some  doubt  about  the  point  decided  by  the 
supreme  court  in  this  case.  If  jurisdiction  was  acquired  by  the 
original  papers,  I  suspect  that  the  recital  in  the  disohaige  ooYers 
the  want  of  notice. 

The  judgment  should  be  affirmed. 

Judgment  accordingly. 

Rboitals  in  Dischasgb  I7NDEB  Iksolyxnt  Laws  are  only  prima  fatit 
evidence  of  jurisdictional  facts:  Simmons  v.  Dt  Barre,  4  Bosw.  662;  S.  C,  8 
Abb.  Pr,  282;  Ely  v.  Cook,  2  Hilt.  409;  S.  C,  0  Abb.  Pr.  374;  Soule  t.  Chase, 
39  N.  Y.  345,  per  Hunt,  C.  J.,  dissenting;  S.  C,  1  Bobt  231.  The  discharge  is 
not  conclusive  evidence  of  the  facts  necessary  to  give  the  officer  jurisdiction* 
and  it  may  be  avoided,  in  a  collateral  action,  by  proof  of  the  non-existence  of 
such  facts:  Jlcde  v.  Sioeet,  40  N.  Y.  99.  Where  the  officer  has  acquired  juris- 
diction, the  discharge  reciting  the  performance  of  the  subsequent  statutory 
requirements  is  incontrovertible  evidence  that  they  have  been  performed  aa 
stated,  but  it  is  not  in  the  officer's  power  to  create  such  evidence,  unless  he 
has  in  the  first  place  acquired  a  right  to  proceed  in  the  case  by  the  perform- 
ance by  the  party  of  the  preliminary  acts  required  by  law  to  be  performed  as 
a  condition  to  his  entertaining  the  case:  jRiis^  v.  Sherman^  28  Barb.  417; 
Morrow  v.  ISreeman,  61  N.  Y.  518.  But  where  an  officer  has  acquired  juris- 
diction his  acts  must  stand  until  reviewed  by  a  direct  appeal  from  his  deter- 
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mination:  Sorehan  v.  City  o/BrooHyny  3  Hun,  565;  S.  C,  6  Thomp.  &  C.  31& 
Objections  not  relating  to  the  jnrisdiction  of  the  officer  cannot  be  raised  col- 
laterally:  BmfcUo  A  8.  L.  R,  R,  Co.  v.  Supervisors  of  Erie  Co.,  48  N.  Y.  99. 
When  a  statute  prescribes  the  mode  of  acquiring  jarisdiction,  the  mode 
pointed  ont  must  be  complied  with  or  the  proceeding  will  be  a  nnllity:  People 
V.  Board  qf  PoUee,  6  Abb.  Pr.  164;  S.  C,  26  Barb.  484;  Lewis  v.  Page,  8 
Abb.  Ft,,  N.  S.,  204.  In  all  the  foregoing  casee  the  principal  case  is  cited  as 
an  antliority  on  the  points  stated  aboTc. 

OmssiaN  IN  ScHBDULX  OF  Cbkditors  does  not  invalidate  insolvent's  dis- 
charge if  the  omission  was  by  mistake,  inaooaracy,  or  ignorance,  and  inten- 
tional and  frandulent:  HaU  v.  /?o66mm,  4  Lana.  466;  8.  C,  61  Barb.  34;  Tn 
Matter  qf  Reiman  A  Friedlander,  12  Blatchf.  569,  both  citing  the  principal 


Thb  fbincipal  CA.SB  IS  GiTXD  In  DeveUn  v.  Cooper,  84  N.  Y.  415,  to  the 
point  that  a  discharge  in  insolvency  is  proof  of  the  debtor's  place  of  residence 
if  it  states  the  fact;  in  OilUes  v.  Crawford,  2  Hilt.  340,  to  the  point  that  a 
judge  to  whom  a  petition  in  insolvency  is  presented  does  not  acquire  jurisdic- 
tion where  one  of  the  petitioning  creditors  in  his  affidavit  merely  states  that 
the  debt  to  him  was  due  on  a  note;  and  in  Bullymore  v.  Cooper,  2  Lans.  80, 
to  the  point  that  an  order  discharging  a  debtor  from  imprisonment  is  invalid 
on  its  face  if  it  does  not  show  the  proceedings  necessary  to  vest  the  court  with 
jurisdiction.  And  in  Dieeherhoff  v.  Ahlbom,  2  Abb.  N.  C.  377,  it  is  said  that 
the  cases  of  People  v.  Gray,  10  Abb.  Pr.  468,  BudSeweU  v.  WhnJUm,  2  Id.  175, 
were  not  overruled  by  the  principal  case. 

JuDOMBirr  OF  CouBT  NOT  HAViNQ  JURISDICTION  IS  VoiD:  See  Horom  V. 
WahrerheTgeT,  58  Am.  Dec  145,  note  149,  where  prior  oases  are  collected. 

Ckbtifioatb  of  Disgharob,  Effbot  of:  See  Reed  v.  VoMgham^  55  Am. 
Dec  183,  note  137. 
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[12  27xw  ToBX  (2  KmfAK),  823.] 

BxOBT  OF  AcnoN  FOB  OoNVEBSiON  of  personal  property  is  assignable^  under 
New  York  code  of  procedure,  and  the  effect  of  the  assignment  is  to 
enable  the  assignee  to  sue  upon  it  in  his  own  name. 

Appeal  from  a  judgment  for  damages  for  conversion  of  chat- 
tel property.  The  action  was  prosecuted  by  the  assignee  for 
the  benefit  of  creditors  of  the  former  owner  of  the  chattels. 

Daniel  8,  Dickinson,  for  the  appellant. 

O,  W.  Hotchkiss,  for  the  respondent. 

By  Court,  Gabdineb,  C.  J.  The  action  was  not  brought  to 
reclaim  the  property  taken  by  the  defendant,  or  its  proceeds,  but 
to  enforce  the  claim  and  demand  accruing  originally  to  Meritt, 
for  the  unlawful  detention  and  conversion  of  the  goods  in 
eontroversy. 

Whether  this  cause  of  action  was  assignable,  so  as  to  enable 
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the  plaintiff  to  sustain  the  suit  in  his  own  name,  is  the  only 
important  question  now  presented.  The  learned  judge  who 
delivered  the  opinion  of  the  supreme  court  was  correct  in  say- 
ing that  the  terms  of  the  deed  were  sufficiently  comprehensive 
to  embrace  all  the  property  of  the  assignor,  and  all  Vlg^  rights 
thereto  appertaining.  If  a  demand  arising  for  a  to^ous  con- 
version is  assignable,  I  entertain  no  doubt  that  it  passed  by  this 
conveyance.  In  People  v.  Tioga  Common  Pleas,  19  Wend.  73, 
this  subject  was  discussed  by  Judge  Cowen  with  his  usual 
learning  and  ability.  He  observes,  in  speaking  of  choses  in 
action:  "  That  for  the  purposes  of  any  sort  of  assignment,  legal 
or  equitable,  I  can  nowhere  find  that  the  term  has  ever  been 
carried  beyond  a  claim  due  either  on  contract,  or  such  whereby 
some  special  damage  has  arisen  to  the  estate  of  the  assignor." 
And  his  conclusion  is,  that  demands  arising  from  injuries 
strictly  personal,  whether  arising  upon  tort  or  contract,  are  not 
assignable,  but  that  all  others  are.  Upon  the  authority  and 
reasoning  of  that  case,  and  the  decisions  there  referred  to,  the 
law  may  be  considered  as  settled,  that  a  claim  to  damage  arising 
from  the  wrongful  conversion  of  personal  property  is  a  chose  in 
action  that  is  assignable;  and  as  such  was  transferred  by  the 
trust  deed  to  the  plaintiff.  In  the  present  supreme  court  there 
is  a  conflict  of  opinion.  Judge  Harris  and  his  associates  con- 
curring in  the  views  of  Judge  Cowen,  and  Judge  Brown  hold- 
ing that  a  demand  of  that  nature  is  not  the  subject  of  assign- 
ment: Eodgman  v.  Western  B,  E.  Co.,  7  How.  Pr.  492;  Tkur- 
man  v.  Wells,  Fargo  dh  Co.,  18  Barb.  500.  If  the  demand  was 
assignable,  the  action  was  properly  brought  in  the  name  of 
the  plaintiff,  who  had  the  exclusive  right  to  recover  the  dam- 
ages for  the  purposes  of  the  trust:  Code,  sees.  Ill,  113.  No 
demand  or  refusal  was  necessaiy  to  maintain  the  action.  By 
the  assigniiient  the  plaintiff  succeeded  to  all  the  rights  of  the 
assignor;  this  is  a  necessaiy  consequence  of  the  assignability  of 
the  claim,  as  distinguished  from  ttie  property  converted:  Ho^ 
V.  Thompson,  5  N.  T.  344. 
The  judgment  of  the  supreme  court  should  be  affirmed. 

Hand  and  Mabvin,  JJ.,  delivered  dissenting  opinions^ 
BuQOLBS,  J.,  took  no  part  in  the  decision. 
Judgment  affirmed. 

All  DncANDs  Abisiko  tbom  Imjubxxs  to  PBOPSBrr  asm  AaauauuM 
fii  New  York,  and  when  assigned,  the  action  ia  properly  bnmght  in  the  name 
•f  the  aaaignee:  Jby  v.  Troy  A  B.  R.  R.  Co.,  24  Barb.  883;  Smith  v.  Nem 
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Tork  A  N.  H.  H.  Ji.  Co.,  28  Id.  606;  S.  C,  16  How.  Pr.  277;  Whitmey  v, 
Blaumm,  30  Barb.  279;  WhiUaker  v.  Merrill,  Id.  390;  Qovld  v.  Omdd,  36  Id. 
S75;  Oenet  y.  IlotcUuid,  45  Id.  C66;  S.  C,  30  How.  Pr.  366;  Van  RensnetcLtf 
T.  Owen,  48  Barb.  66;  S.  C,  33  How.  Pr.  16;  Alt  v.  Wt'idenberg,  6  Boew.  178; 
Lamphere  v.  Hall,  26  How.  Pr.  512;  Drake  v.  5mt/&,  12  Han,  533;  Z?yx6ie  v. 
ITood,  24  N.  Y.  612;  McBridt  v.  ^nn«r«*  5ani%  26  Id.  456;  MerrUl  v.  GW/i- 
■e/^  30  Id.  614;  Hyde  y.  7*i(/l«,  45  Saper.  Ct.  59,  all  citing  the  principal  case. 

Right  ov  Action  fob  CoNyxBsioH  or  Personal  Chattels  is  assignable, 
so  as  to  enable  the  assignee  to  maintain  an  action  in  his  own  name,  under  the 
New  York  code:  Qravf  y.  Spier,  58  Barb.  386;  Sheldon  y.  Wood,  2  Boew.  277; 
Weatcott  V.  KfeUr,  4  Id.  572;  Duellr,  Citdlipp,  1  Hilt  168;  Sherman  v.  Goldfr^ 
Id.  180;  Weiagensteinr,  Elias,  14 Hun, 533;  Hodger.  Adee,2lAnB. 318;  Zo&m- 
kie  y.  Smith,  13  N.  Y.  332;  Sherman  y.  ^Wer,  24  Id.  384;  Fulton  F.  /.  Co.  y, 
Baldwin,  37  Id.  650;  Iliclu  y.  Cleveland,  48  Id.  92;  Irosard  y.  IFA^e&sr,  22  GoL 
142;  ITore  v.  Masetni,  32  Id.  593,  all  citing  the  principal  case. 

A  cause  of  action  by  a  public  officer  against  an  intruder  for  wrongfully  re* 
ceiving  the  fees  is  assignable:  PlaJU  r.  Stout,  14  Abb.  Pr.  184,  dting  the  prin- 
eipal  case.  Rights  assignable  in  equity  arc  made  assignable  under  the  oode; 
Strong  y.  Clem,  12  Ind.  39.  The  maxim  that  personal  actions  die  with  the 
person  is  now  confined,  in  New  York,  to  claims  for  naked  deceits,  and  for 
injuries  to  the  person,  reputation,  and  feelings:  Wade  v.  Kalbjleiach^  15  Abb. 
Pr.,  N.  S.,  17;  Meeeh  v.  Stoner,  19  N.  Y.  29,  both  citing  the  principal  case. 
The  suryiyal  of  the  right  of  action  to  the  representative  of  a  deceased  person 
is  one  of  the  tests  of  the  assignability  of  a  contract:  Devlin  v.  Mayor,  63  N. 
Y.  15;  S.  C,  5  How.  Pr.  8,  citing  the  principal  case. 

Cause  or  AcmoN  Arising  from  Tort  Merely  Personal  Ib  not  asssign- 
able,  so  as  to  authorize  the  assignee  to  sue  therefor  in  his  own  name:  Nash  v. 
Hamilton,  3  Abb.  Pr.  37;  Pulver  v.  Harris,  62  Barb.  503;  S.  C.  in  court  of 
appeaby  52  N.  Y.  75,  all  citing  the  principal  case.  The  New  York  code,  by 
proyiding  that  every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  did  not  intend  to  make  assignable  rights  of  action  which  were  not, 
at  the  time  of  its  adoption,  assignable,  even  in  equity,  but  to  give  to  the  as- 
signee of  a  chose  in  action  which  was  assignable  in  equity  the  right  to  sue  in 
hb  own  name:  MeMahon  v.  Allen,  12  Abb.  Pr.  278;  S.  C,  34  Barb.  63,  citing 
the  principal  case, 

RiaHT  OF  AssiONXB  OF  Chose  in  Action  to  Sue:  See  FiM  y.  Mayor 
€U.  o/N.  T.,  57  Am.  Deo.  435,  note  442;  MarkKall  v.  MeaiUy  56  Id.  444,  note 
449;  HqpkmMT.  Hoi^n$,S31d.  663;  Moorr^Veane,  52  Id.  OfiSw 


Heoeman  V.  Westebn  Railboad  Corporation. 

[13  NXW  TOBX   (3  KnOTAK).  9.] 

Railroai)  Company  is  Ijablb  fob  Injubt  Sustained  bt  Passexoeb  in 
consequence  of  the  breaking  of  an  axle,  attributable  to  a  defect  in  the 
material  of  which  it  was  made,  notwithstanding  the  defect  was  latent 
and  oonld  not  haye  been  disooyered  by  ordinary  inspection,  if  it  cuuld 
haye  been  ascertained  by  any  tests  known  to  manufacturers  of  sndi  orti- 
dm.  The  fact  that  the  company  purchased  the  car  from  ezperiunced 
and  ikillfal  manufacturers  does  not  shield  them  from  liability. 
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Appeal  from  a  judgment  in  favor  of  a  passenger,  against  a 
railroad  company,  for  damages  for  a  personal  injury.  The 
plaintiff,  riding  in  defendant's  cars,  was  badly  injured  by  the 
car  in  which  he  was  seated  being  wrecked  through  a  defect  in 
the  axle.  The  proof  on  the  part  of  the  company  showed  that 
the  car  was  purchased  by  the  company  from  manufacturers  in 
good  repute;  that  it  had  been  periodically  inspected,  and  that 
it  always  appeared  sound.  On  the  part  of  the  plaintiff,  testi- 
mony was  introduced  that,  by  the  employment  of  a  device  called 
the  *'  safety-beam,"  which  enables  a  car  to  run  for  some  distance 
after  the  breaking  of  an  axle,  the  peril  might  have  been  averted. 
The  juiy  found  a  verdict  for  plaintiff,  which  the  full  court  sus- 
tained. 

John  H.  BeynoMs,  for  the  appellant. 

2>.  ;S^.  Seymour f  for  the  respondent. 

By  Court,  GABDrasn,  C.  J.  It  has  been  said  that  evezy  way- 
farer must  take  the  risks  incident  to  the  mode  of  travel  he 
adopts;  but  these  risks  are  only  those  which  cannot  be  avoided 
by  the  carrier  of  passengers  by  the  utmost  degree  of  care  and 
skill  in  the  preparation  and  management  of  the  means  of  con- 
veyance: Angell  on  Carriers,  sec.  623.  The  carrier,  in  the  lan- 
guage of  other  judges,  is  bound  to  use  all  precautions,  as  far  as 
hum^n  care  and  foresight  will  go,  for  the  safety  of  his  passen- 
gers: 2  Kent's  Com. ,  7th  ed. ,  602,  and  cases  cited.  In  the  appli- 
cation of  these  principles,  it  is  obvious  that  the  same  precautions 
will  not  exonerate  the  carrier  of  passengers  from  responsibility  in 
every  mode  of  travel.  The  foresight  and  preparation  that  would 
suffice  to  satisfy  the  rule  in  one  species  of  navigation  or  convey- 
ance would  not  answer  in  another;  and  the  external  examina- 
tion which,  in  connection  with  the  reputation  of  the  builder  of 
a  stage-coach,  would  and  ought  to  satisfy  the  scruples  of  the 
most  cautious  person  as  to  the  safety  and  security  of  a  vehicle 
designed  to  run  from  six  to  eight  miles  the  hour,  would  not  sat- 
isfy any  reasonable  man  as  to  the  sufficiency  of  another  intended 
to  sustain  a  far  greater  weight,  and  to  be  propelled  by  steam 
thirty,  forty,  or  fifty  miles  in  the  same  time.  The  charge  of  the 
learned  judge,  at  the  trial,  assumes  and  proceeds  upon  this  dis- 
tinction throughout;  and  in  that  part  of  it  where  he  gives  the 
measure  of  the  responsibility  of  the  defendant,  in  the  strongest 
terms  against  him,  and  in  favor  of  the  plaintiff,  he  says:  **  That 
altbough  the  defendant  purchased  his  axles  and  cars  of  Axten- 
sive  and  skillful  manufacturers,  who,  in  the  exercise  o^ 


Oct.  1855.]    Hegeuan  v.  Western  R  R  C!obp.  519 

«kill,  knew  of  no  test,  and  used  no  test,  to  discover  latent  de- 
fects in  axles,  yet  if  there  were  any  tests  known  to  others,  and 
which  should  have  been  known  and  employed  by  the  manufac- 
turers, as  men  professing  skill  in  their  particular  business,  al- 
though the  same  may  not  have  been  used  by  some  others  en- 
gaged in  the  same  business,  defendant  was  guiliy  of  negligence 
in  not  using  this  test,  provided  the  injury  occurred  to  the  plaint- 
iff by  reason  of  a  defect,  which,  by  such  test,  might  have  been 
Recovered.  The  substance  of  the  charge  was,  that  although  the 
defect  was  latent,  and  could  not  be  discovered  by  the  most  vigi- 
lant external  examination,  yet  if  it  could  be  ascertained  by  a 
known  test,  applied  either  by  the  manufacturer  or  the  defend- 
ant, the  latter  was  responsible. 

In  these  instructions  there  was  no  error.  Ingalls  v.  Bills,  9 
Met.  1  [43  Am.  Dec.  346],  cited  by  the  defendant's  counsel,  was 
the  case  of  a  stage-coach,  in  which  the  injuiy  was  occasioned  by 
the  breaking  of  the  axle;  the  fracture  was  internal,  and  sur- 
rounded by  sound  iron,  one  quarter  of  an  inch  thick;  the  court 
held  that  where  the  accident  arises  from  a  hidden  and  internal 
defect,  and  which  could  not  be  guarded  against  by  the  exercise 
of  a  sound  judgment  and  the  most  vigilant  oversight,  then  the 
proprietor  was  not  liable  for  the  injuiy.  I  concur  in  that  decis- 
ion, in  the  particular  case  presented;  but  the  learned  judge  did 
not  intimate  **  that  a  sound  judgment  and  the  most  vigilant 
-oversight"  would  be  evidenced  by  the  adoption  of  the  same 
methods  of  examination  in  the  case  of  a  stage-coach  and  a  car 
for  the  express  train  of  a  railroad.  The  mode  of  construction, 
the  purposes  to  be  subserved,  and  above  all,  the  probable  con- 
-sequdnces  of  a  hidden  defect  in  the  two  cases,  are  altogether 
different.  It  might  as  plausibly  be  urged  that  a  chain  for  agri- 
cultural purposes  and  a  cable  of  a  ship  of  the  line  should  be 
subjected  to  the  same  tests,  because  both  were  chains,  and  each 
manufactured  of  the  same  material.  Keeping  the  distinction 
indicated  in  view,  the  charge  was  sufficiently  favorable  to  the 
defendant. 

Two  questions  were  presented  for  the  consideration  of  the  jury : 
1.  Was  there  a  test  known  to  and  used  by  others,  and  which 
«bould  have  been  known  to  a  skillful  manufacturer,  by  which 
the  concealed  defect  in  the  axle  of  the  car  could  have  been  de- 
tected; and  if  so,  then  2.  Was  the  injury  to  the  plaintiff  the 
^consequence  of  that  imperfection  ?  There  was  evidence  tending 
to  establish  these  facts,  which  the  jury  have  found;  and  the 
question  returns,  Can  the  defendant,  who  neither  applied  the 
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teet  nor  caused  it  to  be  applied  bj  the  manufactuier,  insiBt  that 
this  accident  could  *'  not  have  been  avoidr^d  hy  the  utmost  de- 
gree of  care  and  sldll  in  the  preparation  ui'  tlie  means  of  oon- 
yejance/'  or  **  that  thej  used  all  precautions,  as  far  as  human 
care  and  foresight  would  go,  for  the  safety  of  the  plaintiff,  as 
one  of  their  passengers  "  ?  It  seems  to  me  that  there  can  be  but 
one  answer  to  the  question. 

It  was  said  that  carriers  of  passengers  are  not  insurers.  This 
is  true.  That  they  were  not  required  to  become  smelters  of  iron» 
or  manufacturers  of  cars  in  the  prosecution  of  their  business. 
This  also  must  be  conceded.  What  the  law  does  require  is, 
that  they  shall  furnish  a  sufScient  car  to  secure  the  safety  of 
their  passengers,  by  the  exercise  of  the  '*  utmost  care  and  skill 
in  its  preparation."  They  may  construct  it  themselves,  or  avail 
themselves  of  the  services  of  others;  but  in  either  case,  they 
engage  that  all  that  well-directed  skill  can  do  has  been  done  for 
the  accomplishment  of  this  object.  A  good  reputation  upon 
the  part  of  the  builder  is  very  well  in  itself,  but  ought  not  to 
be  accepted  by  the  public,  or  the  law,  as  a  substitute  for  a 
good  vehicle.  What  is  demanded,  and  what  is  undertaken  by 
the  corporation,  is  not  merely  that  the  manufacturer  had  the 
requisite  capacity,  but  that  it  was  skillfully  exercised  in  the 
particular  instance.  If  to  this  extent  they  are  not  responsi- 
ble, there  is  no  security  for  individuals  or  the  public. 

It  is  perfecUy  understood  that  latent  defects  may  exist,  undis- 
coverable  by  the  most  vigilant  examination,  when  the  fabric  is 
completed,  from  which  the  most  serious  accidents  have  and  may 
occur.  It  is  also  well  known,  as  the  evidence  in  this  suit 
tended  to  prove,  and  the  juiy  have  found  that  a  simple  test 
(that  of  bending  the  iron  after  the  axle  was  formed  and  before 
it  was  connected  with  the  wheel)  existed  by  which  it  could  be 
detected.  This  should  have  been  known  and  applied  by  men 
"professing  skill  in  that  particular  business."  It  was  not 
known,  or  if  known,  was  not  applied  by  these  manufacturers.  It 
was  not  used  by  the  defendant,  nor  did  they  inquire  whether  it 
had  been  used  by  the  builders.  They  relied  upon  an  external 
examination,  which  they  were  bound  to  know  would  not,  how- 
ever faithfully  prosecuted,  guard  their  passengers  against  the 
danger  arising  from  concealed  defects  in  the  iron  of  the  axles^ 
or  in  the  manufacture  of  them.  For  this  omission  of  duty,  or 
want  of  skill,  the  learned  judge  held,  and  I  think  correcUy^ 
that  they  were  liable. 

This  is  the  only  important  question* in  the  cause.    The 
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qnests  of  the  defendant's  Gonnsel  to  the  judge  for  instructions  to 
the  juiy  were  intended  to  present  this  principal  point  in  its 
strongest  aspect  for  the  defendant;  and  all  the  exceptions  are 
determined,  if  the  above  suggestions  are  well  founded. 

The  eyidence  of  the  utility  and  use  of  the  safety-beam  was 
properly  admitted.  It  had  been  used  in  New  Jersey  eleyen 
years  before  this  accident,  and  upon  some  of  the  Albany  and 
Buffalo  roads,  from  the  latter  part  of  the  year  1846;  and  in 
1851  was  introduced  upon  the  road  of  the  defendant.  Whether 
the  adoption  of  this  improvement,  under  all  the  ciroumstances, 
was  a  necessary  or  proper  precaution  on  the  part  of  the  def  end* 
ant  was  correctly  submitted  to  the  jury. 

The  judgment  of  the  supreme  court  should  be  affinned. 

Mabyin  and  Denio,  JJ.,  deliyered  dissenting  opinions. 
Judgment  affirmed. 

LiABiUTT  or  Gakbikbs  or  Passsnokbs  iob  Injuriis  Bbbultdto  vrom 
Dkfbois  Df  THXiB  Vehiclbs  AND  Othsb  Appliakczs. — ^A  oommon  carrier  of 
passeDgera  is  bound  to  provide  for  their  safety  so  far  as  hnman  care,  skill, 
and  foresight  are  capable  of  securing  that  end.  He  must  exercise  the  higheet 
degree  of  care  and  diligence  in  the  conduct  of  his  business,  and  is  liable  for 
the  slightest  negligence.  His  duty  and  responsibility  extend  to  all  thinga 
connected  with  his  undertaking,  to  the  vehicles  in  which  he  carries  his  pas- 
sengers, to  the  track  and  bridges  over  which  he  carries  them,  when  such  track 
and  bridges  are  owned  or  controlled  by  him,  and  to  the  platforms  provided 
for  their  ingress  to  and  egress  from  his  conveyances;  in  a  word,  to  all  the 
means  and  appliances  used  by  him  in  carrying  on  his  business:  Chrigtie  v. 
OrigQS,  2  Gamp.  79;  Sharp  v.  Orey,  9  Bing.  457;  S.  C,  12  Moo.  &  S.  62; 
Oeorge  v.  St.  Ltmis  etc.  B*y  Co,,  34  Ark.  613;  FairchUd  v.  California  Stagt 
Co,,  13  Gal.  599;  IllmoiB  Cent  B.  R.  Co.  v.  PkUUp$,  49  IlL  234;  PiWUmrgK 
tie.  R'y  Co.  v.  Thompton^  56  Id.  138;  Oagg  v.  Vetter,  41  Ind.  243;  S.  C,  13 
Am.  Bep.  322;  St.  Louis  etc  Ry  Co.  v.  ValWiw,  56  Id.  511;  Grand  Rapids 
etc  R.  R.  Co.  v.  Boydf  65  Id.  526,  the  last  three  citing  the  principal  case; 
Taylor  v.  Grand  Trunk  R*y  Co.,  48  K.  H.  804;  S.  C,  2  Am.  Bep.  229;  Smitk 
V.  New  York  Cent  R.  R.  Co.,  29  Barb.  132;  WaJUur  v.  Brie  R*y  Co.,  63  Id. 
266,  citing  the  principal  case;  Caldwell  v.  Murphy,  1  Dner,  233;  De  Graff  v. 
New  York  CenL  R.  R.  Co.,  3  Thomp.  &  C.  256,  citing  the  principal  case;  Camden 
etc.  Co.  V.  Burke,  13  Wend.  611;  S.  C,  28  Am.  Deo.  488;  OurtU  v.  RochenterA 
8.  R.  R.  Co,  18  N.  Y.  634;  WeUa  v.  New  York  CenL  R.  R.  Co.,  24  Id.  181; 
Brown  v.  New  York  Cent.  R.  R.  Co.,  34  Id.  409;  Ctddwell  v.  New  Jersey  S, 
Co.,  47  Id.  282;  Goodrich  v.  Pennsylvania  etc,  Co.,  29  Hun,  50;  Vinjinia 
Cent.  R.  R.  Co.  v.  Sanger,  15  Oratt.  230;  Stokes  v.  Saltonstall,  13  Pet.  181; 
Philadelphia  A  R.  R.  R.  Co.  v.  Derby,  14  How.  468, 486;  Steamboat  New  World 
V.  King,  16  Id.  474;  Pennaylvania  R.  R.  Co.  v.  Roy,  102  U.  S.  451;  Ingalls  v. 
BiUs,  43  Am.  Deo.  346,  note  355,  where  this  subject  is  discussed.  Selden,  J., 
delivering  the  opinion  of  the  court  in  Curtis  v.  Rochester  AS.  R.  R.  Co.,  IS 
K.  Y.  536,  said:  **The  carrier,  however,  is  in  all  cases  bound  to  provide  a 
aafe  and  secure  carriage  for  the  transportation  of  the  passengers;  and  noth- 
ing eaa  exempt  him  from  this  responsibility  but  the  existence  of  some  latent 


522  Heqeman  v.  Western  R  R  Corp.  [New  York, 

defeot,  which  no  reasonable  degree  of  faamaa  skill  and  foresight  could  guard 
against;  and  this  obligation  extends  to  every  species  of  appliance  belonging 
to  the  carrier  and  used  by  him  in  the  business  in  which  he  is  engaged.  Conse- 
quently, whenever  it  appears  that  the  accident  occurred  through  some  defect 
in  the  vehicle,  or  other  apparatus  used  by  the  carrier,  a  strong  presumption 
oi  negligence  arises,  founded  upon  the  improbability  of  the  existence  of  any 
detect  which  extreme  vigilance,  aided  by  science  and  skill,  could  not  havi 
detected." 

And  Mr.  Justice  Harlan,  who  delivered  the  opinion  of  the  court,  in  dis- 
cussing  the  liability  of  the  carrier  of  passengers,  in  the  case  of  Pennsylvania 
R.  R.  Co.  V.  Roy,  102  U.  S.  456,  said:  <'He  is  responsible  for  injuries  re- 
ceived by  passengers  in  the  course  of  their  transportation,  which  might  have 
been  avoided  or  guarded  against  by  the  exercise  upon  his  part  of  extraor- 
dinary vigilance,  aided  by  the  highest  skiU.  And  this  caution  and  vigilance 
must  necessarily  be  extended  to  aU  the  agencies  or  means  employed  by  the 
carrier  in  the  transportation  of  the  passenger.  Among  the  duties  resting 
upon  him  is  the  important  one  of  providing  cars  or  vehicles  adequate,  that  is, 
sufficiently  secure  as  to  strength  and  other  requisites,  for  the  safe  conveyance 
of  passengers.  That  duty  the  law  enforces  with  great  strictness.  For  the 
slightest  negligence  or  fault  in  this  regard,  from  which  injury  results  to  the 
passenger,  the  carrier  is  liable  in  damages."  In  the  case  of  Smith  v.  New  York 
Ceni*  R,  R,  Co,,  29  Barb.  132,  it  was  decided  not  to  be  erroneous  to  charge  the 
jury  that  it  was  the  duty  of  the  defendant  to  provide  competent  and  careful 
men,  safe  vehicles,  and  a  properly  constructed  track,  so  far  as  ordinary  care  and 
diligence  would  enable  them  to  do  so;  and  that  if  the  jury  should  find  that  the 
injury  was  caused  by  the  insufficiency  of  the  car  by  means  of  a  defective  wheel 
— the  defendants'  employees  having  been  warned  of  the  condition  of  the  run- 
ning apparatus  of  the  car  and  its  danger — they  would  be  justified  in  con- 
sidering the  use  of  such  a  car  in  the  transportation  of  passengers  a  reckless 
exposure  of  life  amounting  to  gross  negligence,  entitling  the  plaintiff  to  re- 
cover. And  in  8t,  Louis  etc.  R'y  Co.  v.  VaHrius,  56  Ind.  511,  it  was  held, 
citing  the  principal  case  in  support  of  the  proposition,  that  it  is  negligence 
for  a  railway  company  to  use  cars  dangerous  in  their  construction  when  there 
are  others  to  be  procured  which  are  not  dangerous,  and  that  it  is  bonnd  to 
procure  the  best  cars.  Railroad  companies  are  also  bound  to  avaU  themselves 
of  all  new  inventions  and  improvements  known  to  them,  which  will  contrib* 
ate  materially  to  the  safety  of  their  passengers,  whenever  the  utility  of  such 
improvements  has  been  thoroughly  tested  and  demonstrated,  if  the  adoption 
of  such  improvements  is  within  their  power  so  as  to  be  reasonably  practica- 
ble: Smith  V.  Ifew  York  Cent.  R.  R.  Co.,  19  K.  Y.  13;  Caldwell  v.  New  Jersey 
S.  Co.,  47  Id.  282, 287;  Salters  v.  Delaware  A  H.  C.  Co,,  3  Hun,  340;  S.  C,  5 
Thomp.  &  C  561 ,  all  three  citing  the  principal  case.  And  it  is  a  question  for  the 
jury  to  determine  whether  or  not  the  company  has  been  guilty  of  negligence 
in  not  adopting  new  improvements:  Caldwell  v.  New  Jersey  S.  Co.,  47  K.  T. 
482,  487;  Le  Barron  v.  East  Boston  F.  Co.,  11  Allen,  312,  316,  both  citing 
the  principal  case.  Colt,  J.,  delivering  the  opinion  of  the  court  in  the 
latter  case,  said:  "This  whole  matter  of  negligence  is  for  the  jury,  and 
should  be  affected  by  the  nature  of  the  transportation  which  the  carrier  haa 
undertaken  to  afford,  and  the  amount  and  character  of  his  business.  If  the 
means  of  transportation  are  adapted  to  the  reasonably  safe  carriage  of  passen* 
gers  upon  that  particular  kind  of  conveyance,  and  he  exercises  the  utmost 
skill  in  the  use  of  such  means,  he  has  discharged  his  l^gal  obligations.'' 
While  a  carrier  of  passengers  is  bound  to  adopt  all  proper  and  practicable 
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unprovomenta  calculated  to  secure  the  safety  of  his  psssengers,  he  is  not 
bound  to  adopt  every  new  and  untried  invention  having  that  object  In  view. 
Keither  is  he  required  to  adopt  excessively  costly  improvements,  nor  to  incur 
«ach  great  expense  as  would  make  it  impractiGable  for  him  to  carry  on  his 
business:  PiMmryU  etc,  B*y  Co,  v.  Thompaon^  66  IlL  138;  Le  Bamm  v.  Etui 
Boston  F,  Co.,  11  Allen,  312;  Taylor  v.  Orcmd  7'runk  B*y  Co.,  48  K.  H.  904; 
S.  C,  2Am.  &ep.  229. 

Duty  of  BaUroad  Company  a$  to  its  Boadway,  BaU*^  and  BridgeM. — 
A  railroad  company  is  bound  to  use  the  utmost  human  sagacity  and  foresight 
in  the  construction  of  its  road-bed,  so  as  to  prevent  accidents  to  its  passen- 
gers: Chreat  Western  J^y  of  Canada  v.  Braid,  1  Moo.  P.  C.  C,  K.  S.,  101; 
iTnUm  Pacific  B*y  Co.  v.  Band,  7  Kan.  380;  Hanley  v.  Harlem  B.  B.  Co.,1 
Edm.  SeL  Cas.  359;  PKOaddphia  A  B,  B.  B,  Co.  v.  Anderson,  94  Pa.  St.  351; 
S.  C,  39  Am.  Rep.  787;  Nashville  etc.  B.  B.  B.  Co.  v.  Messino,  I  8need«  220; 
Virginia  Cent.  B.  B.  Co,  v.  Sanger,  15  Gratt.  230;  Thompson  on  Carriers  of 
Passengers,  218;  Hutchinson  on  Carriers,  sec.  524.  And  where  a  passenger 
by  railway  is  injured  by  an  accident  caused  by  the  washing  away  of  an 
embankment,  the  carrier  is  not  relieved  from  liability,  although  the  embank- 
ment was  constructed  by  a  competent  engineer,  and  the  washing  away  was 
the  result  of  an  extraordinary  storm,  if  the  provision  for  drainage  at  the  point 
in  question  was  defective:  Brehm  v.  Qreai  W.  B'y  Co.,  34  Barb.  256;  Phila- 
delphia ds  B.  B.  B.  Co.  y.  Anderson,  94  P^  St  351;  S.  C,  39  Am.  Bep.  787; 
Oreat  Western  B'y  of  Canada  v.  Braid,  1  Moo.  P.  C.  C.,K.  S.,  101;  but 
see  BaUroad  Co,  v.  HaUoren,  53  Tex.  46;  S.  C,  37  Am.  Eep.  744;  Withers  v. 
Sarth  KetU  B'y  Co.,  27  L.  J.  Exch.  417,  in  which  it  seems  to  be  held  that  if 
the  company  constructs  the  embankment  in  such  a  manner  as  to  render  it  se- 
cure against  ordinary  rainfalls  and  freshets  incident  to  t^  country  through 
which  it  passes,  it  does  all  that  the  law  requires  of  it,  and  that  it  is  not  bound 
to  provide  against  extraordinary  or  unprecedented  floods. 

It  is  the  duty  of  the  carrier  of  passengers  by  railroad  to  employ  the  utmost 
oare  and  diligence  in  guarding  the  track,  and  in  keeping  it  free  from  obstruo- 
tiona:  Virginia  Cent.  B.  B.  Co.  v.  Sanger,  15  Oratt.  230. 

A  railway  company  is  liable  for  an  accident  caused  by  running  its  train 
over  a  rail  which  was  known  by  it  to  have  been  defectiveand  fractured:  Pym 
V.  Oreat  Northern  B'y  Co.,  2  Post.  &  Fin.  619. 

In  OroU  V.  ChesUr  ds  Holyhead  B'y  Co.,  2  Exch.  251,  the  plaintiff  wss  in- 
jured by  the  breaking  down  of  a  railway  bridge  while  the  train  in  which  he 
was  a  psssenger  was  passing  over  it.  It  was  held  to  be  properly  left  to  the 
jury  to  say  whether  the  defendants  had  engaged  the  services  of  competent 
engineers,  who  had  adopted  the  best  methods  of  construction  and  used  the 
best  materials  in  building  the  bridge;  that  if  they  had  done  so  they  would 
not  be  liable,  but  that  the  meie  fact  of  their  having  engsged  the  services  of  a 
competent  engineer  would  not  relieve  them  from  the  consequences  of  an  acci- 
dent arising  from  a  deficiency  in  the  work. 

Duly  of  BaUroad  Company  as  to  Us  Platforms. — Railroad  companies  are 
bound  to  keep  all  partb  ^f  thalr  platforms  in  a  safe  condition  for  their  passen- 
gers to  pass  over,  and  are  liable  for  injuries  caused  by  defects  in  such  plat- 
forms: Montgomery  etc  B.  B.  Co.  v.  Boring,  51  Ga.  582;  Toledo  etc  B'y  Co. 
V.  Orush^  67  IlL  262;  McDonald  v.  Chicago  etc  B.  B.  Co.,  26  Iowa,  124; 
Louisville  etc  B.  B.  Co.  v.  Wolfe,  80  Ky.  82;  Knight  v.  PorOand,  S.4tP.B. 
B.  Co.,  56  Me.  105;  Tobin  v.  Portland,  S.  ds  P.  B.  B.  Co.,  59  Id.  183;  S.  C, 
6  Am.  Rep.  415;  Liscamb  v.  New  Jersey  B.  B.  S  T.  Co.,  6  Lans.  75;  Hulberi 
▼.  New  York  CenL  B.  B.  Co.,  40  K.  Y.  145;  WesUm  v.  New  York  etc  B.  B. 
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Co.,  73  Id.  595;  Pennsylvania  B,  /?.  Co.  v.  ITmderson,  51  Pa.  St.  315:  Benrd 
V,  ConnecHetU  <C-  C  /?.  7?.  Co,,  48  Vt.  101;  Hntchinson  on  Carriers,  sec.  516. 
Wherever  panengers  are  accustomed  to  be  received  npon  a  train,  whether  at  tlie 
Btation-honse,  at  the  water-tank,  or  elsewhere,  railroad  companies  are  bound  to 
keep  in  safe  condition  for  transit  the  ordinary  space  in  which  passengers  go  to 
and  from  the  train,  and  passengers  have  the  right  to  assume  that  the  ground 
adjacent  to  the  cars,  within  the  limits  in  which  persons  necessarily  and  uatu- 
rally  go  to  and  from  them,  admits  of  their  getting  safely  out  and  in,  ev«Q  in 
a  dark  night:  Ilulbert  v.  N,  Y.  Cent,  R.  R.  Co.,  40  N.  Y.  145.    And  it  is 
the  duty  of  a  railroad  company  to  remove  snow  and  ice  from  a  pUtform  over 
which  it  is  necessary  for  its  passengers  to  pass  in  order  to  reach  its  caras 
Weeton  v.  New  York  etc.  R.  R.  Co.,  73  Id.  595.     Railroad  companies  are  also 
bound  to  keep  their  platforms  and  the  approaches  to  their  cars  properly 
lighted,  so  that  passengers  may  pass  over  them  in  safety:  Jamiaon  v.  San  Joe4 
d>  S.  C.  R.  R.  Co.i  55  Cal.  593;  PeniUon  v.  Chicago  etc.  R.  R.  Co.,  34  La.  Ann. 
777;  S.  C,  44  Am.  Rep.  444;  Stewart  v.  IntemationeU  etc.  R.  R.  Co.,  53  Tex. 
289;  S.  C,  37  Am.  Rep.  753.    And  they  are  bound  to  keep  their  platforms 
safe,  not  merely  for  their  passengers,  but  for  all  persons  who  have  rightful 
occasion  to  use  them:  LouiamUe  etc.  R.  R.  Co.  v.  Wolfe,  8  Ky.  82;  Tolnti  v. 
Portland,  S.  ds^P.  R.  R.  Co.,  59  Me.  183;  S.  C,  8  Am.  Rep.  415. 

Duty  qf  Carriers  of  Passengers  by  Steamships. — A  steamship  company  car- 
rying passengers  is  bound  to  use  ordinary  care  and  skill  in  the  construction 
and  erection  of  the  berths  in  the  ship,  and  to  use  materials  of  sufficient  strength, 
and,  so  far  as  practicable,  such  as  would  be  safe  and  secure  against  the  com- 
motion of  the  elements  and  the  violence  occasioned  thereby.  And  if  by  rea- 
son of  any  failure  on  its  part  to  perform  its  duty  in  this  respect  an  injury  hap- 
pens to  a  passeng^,  the  company  will  be  liable  in  damages:  Smith  v.  British 
etc  Co.,  86  N.  Y.  408.  In  the  case  of  American  8.  S.  Co.  of  PhUadelj^/tia 
V.  Landreth,  102  Pa.  St.  131,  the  plaintiff  in  attempting,  during  a  violent 
storm,  to  walk  from  her  state-room  to  the  opposite  side  of  the  cabin,  was,  by 
a  sadden  lurch  of  the  vessel,  thrown  down  and  injured.  The  place  where  she 
fell  was  along-side  of  a  smooth  paneling  twelve  feet  in  length,  where  there  was 
no  railing  or  guard  by  which  she  could  save  herself.  The  plaintiff  testified 
that  she  might  have  been  able  to  save  herself  had  there  been  a  guard-rail  at 
at  the  place  where  she  fell,  and  other  witnesses  testified  that  steamships  gen- 
erally have  guard-rails  along  the  sides  of  their  cabins.  It  was  held  to  have 
been  properly  submitted  to  the  jury  to  say  whether  or  not  the  oom]mny  liad 
been  negligent  in  not  providing  a  guard-rail.  A  steamboat  company  is  bound 
to  properly  light  its  wharf  or  landing,  and  if  a  passenger  by  its  boat  is  in- 
jured by  its  failure  to  do  so,  the  company  will  be  liable  for  the  injury:  Dice 
V.  WUlamette  T.  &  L.  Co.,  8  Or.  60;  S.  C,  34  Am.  Rep.  575.  And  if  a  ferry 
company,  at  the  very  threshold  of  its  gate,  places  a  log  against  which  its  jias- 
sengers  are  liable  to  stumble  in  the  dark,  it  is  bound  to  do  everthing  in  its 
power  to  guard  against  the  danger  of  their  doing  so.  And  if  it  omits  to  place 
a  light  near  the  obetruction  for  the  protection  of  its  passengers,  it  is  guilty  of 
negligence:  Osbom  v.  Union  Ferry  Co.,  53  Barb.  629.  The  breaking  of  a 
paddle-wheel  of  a  steamboat,  by  reason  of  which  a  passenger  is  injured,  raises 
a  presumption  of  negligence  on  the  part  of  the  carrier:  Yerk'is  v.  Keokuk  etc. 
Co.,  7  Mo.  App.  265.  And  so  does  the  falling  of  a  stage-plank  for  landing 
passengers  from  the  boat:  Eagle  Packet  Co.  v.  De/ries,  94  111.  598.  Carriers 
of  passengers  by  steamboat  are  liable  for  injuries  to  their  passengers  caused 
by  defects  in  the  steam  apparatus,  although  the  inspector  of  vessels  certified 
that  the  apparatus  answered  the  requirements  of  ths  acta  of  oongrsM.    Snob 
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-certificate  does  not^  per  m,  oonstitate  a  defense  to  an  aotion  by  a  pawwngwr 
ior  such  an  injury:  SwarthoiU  ▼.  New  Jereey  8,  Co.^  48  N.  T.  200;  S.  C,  8 
Am.  Bep.  641. 

Cabbubs  or  Passbi omb8  abb  not  Imbubibs  of  Savbtt  or  Passenobbs, 
1>ut  are  liable  only  for  negli£;enoe:  See  IngalUr.  BUb,  43  Am.  Deo.  346,  note 
355,  wbere  the  authorities  on  this  point  are  oollected.  In  the  case  of  Aldem 
T.  Keuf  York  Cent.  R.  R.  Co.,  26  K.  7.  102,  it  was  decided  that  a  oonunon 
carrier  of  passengers  is  bound  absolutely  and  irrespectlTe  of  negligence  to 
provide  roadworthy  vehicles  for  the  transportation  of  its  passengers.  Qould, 
J.,  who  delivered  the  opinion  of  the  oourt  in  that  esse,  referring  to  the 
principal  case,  said:  "There  has,  however,  always  been  something  unsatis- 
-factory  in  the  decision  of  the  Hegeman  case,  arising  from  the  difficulty  In 
finding  anything  to  csU  negligence  in  the  acts  of  the  company  as  there 
proved."  The  doctrine  of  the  Alden  case  has  not  been  accepted  by  the  courts 
cither  of  this  country  or  of  England.  In  the  subsequent  case  of  McPadden 
▼.  New  York  Cent.  R.  R,  Co.,  44  N.  T.  104;  S.  C,  4  Am.  Bep.  705,  Earl, 
C/.,  said  of  it:  *^'That  case  was  a  departure  from  eveiy  prior  decision  and 
siuthority  to  be  found  in  the  books  of  this  country  or  England,  and,  so  far  as 
1  can  learn,  has  never  been  followed  anywhere  out  of  this  state.  It  was  in 
conflict  with  the  previous  case,  in  the  same  court,  of  Hegeman  v.  7!%s  Weetem 
Railroad  GorpcraUon,  13  N.  Y.  0.  The  only  authority  cited  to  sustain  the  decis- 
ion was  the  English  case  of  Sharp  v.  (Trey,  0  Bing.  467;  and  yet  the  decision  has 
been  distinctly  repudiated  in  England  in  the  weU-considered  case  of  Read- 
head  V.  Midland  Railroad  Co.,  first  decided  in  the  queen's  bench  (L.  E.,  2 
<).  B.,  412),  and  then  on  appeal  in  the  exchequer  chamber  (L.  R.,  4  Q.  K,  370), 
where  it  was  unanimously  affirmed  in  I860.'*  In  the  case  last  mentioned, 
L.  R.',  4  Q.  B.,  302,  Montague  Smith,  J.,  delivering  the  opinion  of  the  court, 
sifter  reviewing  the  Alden  case,  said:  ''The  reasons  given  by  Gould,  J.,  for 
the  decision  are  not  satisfactory  to  our  minds."  In  the  still  later  New  York 
case  of  Carroll  v.  Staten  Jdand  R.  R.  Co.,  58  N.  Y.  126,  S.  C,  17  Am.  Hep. 
"221,  Andrews,  J.,  delivering  the  opinion  of  the  court,  said:  "Some  remarks 
vhich  seem  adverse  to  this  view  were  made  by  the  learned  judge  who 
delivered  the  opinion  in  Alden  v.  New  York  Cent,  R.  R,  Co.,  20  N.  Y.  102, 
but  the  snheequent  cases  show  that  it  was  not  the  intention  of  the  oourt  to 
depart  from  the  established  doctrine  upon  the  subject."  And  Aguew,  J., 
-delivering  the  opinion  of  the  court  in  Meier  v.  Pemuylvania  R.  R.  Co.,  64 
Pa.  St.  225,  S.  C,  3  Am.  Bep.  581,  said  that  it  **is  not  in  accord  with 
the  American  cases  generally,  or  the  modem  English  deciBions."  It  is,  there- 
fore, firmly  established,  both  in  this  country  and  in  England,  notwithstanding 
the  Alden  case,  that  a  passenger  carrier's  liability  for  injury  to  his  passengers 
is  based  on  his  n^ligence,  and  not  upon  any  warranty  to  provide  for  them 
Absolutely  safe  and  road  worthy  vehicles:  See  also  Shearman  k  Bedfield  on 
I^egligence,  sec.  267,  and  cases  cited. 

BESPONSiBiLriT  or  Carbizb  roB  Nbouobncb  or  Manutaotubeb. — ^The 
doctrine  of  the  principal  case  on  this  point  is  firmly  estabUsbed  in  the  oourti 
of  New  York:  CuHie  v.  Rochester  ds  S.  R.  R.  Co.^  18  K.  Y.  538;  Perkme  v. 
New  York  Cent.  R.  R.  Co.,  24  Id.  219;  Biaaell  v.  New  York  Cent.  R.  R. 
'bo.,  25  Id.  445;  Brown  v.  New  York  Cent.  R.  R.  Co.,  34  Id.  408;  Stemmeg 
▼.  Brie  R*y  Co.,  43  Id.  123;  S.  C,  3  Am.  Bep.  673;  Caldwell  v.  New  Jersep 
S.  Co.,  47  Id.  287,  all  citing  the  principal  case.  Hutchinson,  in  his  work  on 
^carriers,  says:  "The  better  opinion  and  the  decided  weight  of  authority  is  in 
€avor  of  the  position  that,  so  far  as  the  passenger  is  concerned,  the  carrier  is 
igesponsible  for  the  negligence  of  the  manufacturer: "  Hutchinson  on  Canrien» 
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sec  512.  And  Thompson  says:  *'The  negligence  of  the  manufactorer  of  a  rmiU 
way  coach  ia  to  be  imputed  to  the  carrier.  It  ia  not  sufficient  that  the  carrier 
assares  himself  that  the  manafactnrer  is  of  good  repute  in  his  business.  If 
the  manufacturer  has  failed  to  apply  a  reasonable  test  which  would  have 
ascertained  the  defect,  the  carrier  is  answerable  for  the  oonsequenoee  of  this 
negligence  as  though  it  had  been  bis  own.  This  doctrine  is  denied  by  the 
supreme  court  of  Michigan  in  a  late  case,  but  upon  reasons  which  are  believed 
to  be  unsound:*'  Thompson  on  Carriers  of  Passengers,  221. 

In  the  case  of  Bums  v.  Cork  io  Brandon  JVy  Co.,  13  Irish  C.  L.  5i3,  the 
plaintiff  sued  for  a  breach  of  contract  by  the  defendants,  in  not  carrying  him 
from  Cork  to  Brandon  within  a  reasonable  time,  nor  safely,  as  they  had  con- 
tracted to  do.  The  defendants  pleaded,  among  other  defenses,  that  "a  frac- 
ture occurred  in  a  crank-pin  on  one  of  the  leading  wheels  of  the  locomotive 
engine  attached  to  the  train  of  carriages  in  which  the  plaintiff  was  so  being 
carried  as  aforesaid;  and  the  defendants  say  that  the  said  fracture  was  occa- 
sioned by  an  original  defect  in  the  material  and  construction  of  the  said 
crank-pin,  and  in  the  inside  or  center  thereof,  which  said  defect,  before  the 
said  fracture  occurred,  was  not  capable  of  being  detected  by  the  defendants 
upon  due  and  proper  examination  or  observation;  and  the  defendants  say 
that  the  said  crank-pin  was  purchased,  together  with  the  said  locomotive 
engine,  by  the  defendants,  in  the  due  course  of  business,  from  competent 
manufacturers  thereof,  and  was  not  made  by  the  defendants;  and  that  on  the 
day  in  the  said  first  count  mentioned,  and  shortly  before  the  commencement 
of  the  said  journey,  the  defendants  duly  and  properly  examined  the  said 
locomotive  engine  and  crank-pin,  and  had  not,  at  any  time  before  the  said 
fracture,  any  notice  of  the  said  defect  in  the  said  crank-pin."  To  this  defense 
the  plaintiff  demurred,  and  the  court  sustained  the  demurrer.  Pigot,  C.  J., 
delivering  the  opinion  of  the  court,  said:  "Although  a  carrier  of  passengers 
does  not  warrant  the  safety  or  the  due  arrival  of  his  passengers,  yet  I  oon- 
sider  that  he  must  be  considered  as  warranting  that  the  vehicle  in  which  he 
conveys  them  is,  at  the  time  of  the  commencement  of  the  journey,  free  from 
all  defects,  at  least  as  far  as  human  care  and  foresight  can  provide,  and  per- 
fectly roadworthy.  •  *  •  Have  they  shown  in  their  plea  that,  as  far  as 
human  care  and  foresight  could  go,  they  provided  for  the  safety  of  their  pas- 
sengers ?  I  think  they  have  not.  Their  plea  does  not  contain  any  averment 
as  to  the  care  or  skill  applied  to  the  manufacture  of  the  engine,  or  as  to  the 
care  or  skill  exercised  by  them  in  the  selection  or  inspection  of  it.  All  the 
averments  in  their  pleas  are  quite  consistent  with  gross  and  culpable  negli- 
gence on  their  part  in  the  purchase  of  it  from  the  manufacturers.  If  they 
had  been  themselves  the  manufacturers  of  the  engine,  they  would  have  been 
bound  to  aver  and  prove  that  due  care  and  skill  had  been  exercised  in  the 
process  of  its  manufacture.  Are  they  to  be  relieved  from  legal  liability  be- 
cause they  allege  that  they  have  purchased  it  from  a  competent  manufacturer? 
I  think  that  would  be  a  distinction  dangerous  to  the  public;  and  that,  aa 
Alderson,  B.,  says,  'railway  companies  might  buy  ill-constructed  or  unsafe 
vehicles,  and  the  public  be  without  remedy.' " 

In  the  case  of  FrancU  v.  CockreU,  L.  R.,  5  Q.  B.,  184,  ld3,  Hannen,  J., 
delivering  the  opinion  of  the  court,  thus  forcibly  presents  the  reasons  for 
holding  the  carrier  responsible  for  the  negligence  of  the  manufacturer;  "  In 
the  ordinary  course  of  things,  the  passenger  does  not  know  whether  the  car- 
rier has  himself  manufactured  the  means  of  carriage,  or  contracted  with  some 
one  else  for  its  manufacture.  If  the  carrier  has  contracted  with  some  one  else^ 
the  passenger  does  not  usually  know  who  that  person  is,  and  in  no  case  haa  he 
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any  share  in  the  aelection.  The  liability  of  the  maniifactnrer  must  de}«end  on 
the  tenns  of  the  contract  between  him  and  the  carrier,  of  which  the  paaeenger 
haa  no  knowledge  and  over  which  he  can  have  no  control;  while  the  carrier 
can  introduce  what  atipnlations  and  take  what  securities  he  may  think  proper. 
For  injury  resulting  to  the  carrier  himself  by  the  manufacturer's  want  of  care, 
the  carrier  has  a  remedy  against  the  manufacturer;  but  the  passenger  has  no 
remedy  against  the  manufacturer  for  damage  arising  from  a  mere  breach  of 
contract  with  the  carrier:  JJongmeid  v.  lloUiday^  6  Ezch.  761.  Unless,  there- 
fore, the  presumed  intention  of  the  parties  be  that  the  passenger  should,  in 
the  event  of  his  being  injured  by  the  breach  of  the  manufacturer's  contract, 
of  which  he  has  no  knowledj^  be  without  remedy,  the  only  way  in  which 
effect  can  be  g^iyen  to  a  different  intention  is  by  supposing  that  the  carrier  is  to 
be  responsible  to  the  passenger,  and  to  look  for  his  indemnity  to  the  person 
whom  he  selected,  and  whose  breach  of  contract  has  caused  the  mischief." 
There  are  but  two  American  cases  which  hold  a  contrary  doctrine  from  that 
above  stated;  these  are  Nashville  df  DeccUur  7?.  R,  Co.  v.  Jones^  9  Heisk, 
27,  overruling  NashwUe  A  C.  B,  R,  Co,  v.  EUioU,  1  Coldw.  616;  and  Grand 
Rapids  <t<  /.  R,  R.  Co.  v.  Huntley,  38  Mich.  537;  S.  C,  31  Am.  Rep.  321.  The 
reasons  for  the  decision  in  the  first  of  these  cases  are  thus  stated  by  Nicholson, 
O.  J.,  who  delivered  the  opinion  of  the  court:  '*  We  are  of  opinion  that  the 
doctrine  of  the  case  of  Hegeman  is  justly  obnoxious  to  the  exceptions  taken 
to  it.  The  legitimate  obligation  imposed  upon  the  company  by  its  contract 
with  a  passenger  or  employee  is,  that  its  engine  and  apparatus  are  then  suit- 
able, sufficient,  and  as  safe  as  care  and  skill  can  make  them,  and  that  the 
company  will  be  responsible  for  any  injury  resulting  from  defects  therein, 
which  might  have  been  discovered  by  the  company  or  its  agents,  by  the  proper 
care  and  skill  in  the  application  of  the  ordinary  and  approved  tests.  If  the 
defects  are  such  that  they  could  not  be  discovered  by  the  company  or  agents 
after  a  careful  and  skillful  application  of  the  ordinary  and  approved  teats, 
then  the  company  cannot  be  held  responsible,  although  it  may  appear 
that  the  defects  might  have  been  discovered  by  the  manufaoturers,  by  apply- 
ing the  proper  tests.  We  hold  it  unreasonable  to  assume  that  the  company 
not  only  contracts  to  be  responsible  for  its  own  negligence,  but  also  for  that 
of  the  manufacturers.**  This  case  was  subsequently  referred  to  by  the  su- 
preme court  of  Tennessee  in  Iron  Co.  v.  Dodwn,  7  Lea,  375,  and  in  Outhrie 
y.  Louisville  di  N.  R.  J?.  Co.,  11  Id.,  but  without  either  approving  or  dis- 
affirming its  doctrine.  In  the  Michigan  case  it  was  decided  that  if  a  carrier 
of  passengers  purchases  his  vehicles  from  reputable  manufacturers,  giving 
them  such  examination  as  is  practicable  and  usual  among  prudent  carriers 
using  similar  vehicles,  he  is  not  responsible  for  defects  not  discoverable  on 
such  examination,  although  they  might  have  been  discovered  in  the  manu- 
facturing. 

Campbell,  C.  J.,  in  delivering  the  opinion,  sajrs  that  in  Readhead  v.  Mid^ 
land  Ry  Co.,  L.  R.,  4  Q.  B.,  379,  '*  the  New  York  cases  which  were  relied  on 
upon  the  argument  of  the  present  cause  were  considered  in  the  light  of  a  large 
number  of  decisions,  and  disapproved,  as  we  think,  correctly."  Now,  the 
only  New  York  case  that  was  considered  or  disapproved  in  the  Readhead 
case  was  the  Alden  case,  which,  as  we  have  seen,  disapproves  of  the  principal 
case,  and  has  been  itself  generally  disapproved,  even  in  New  York.  The  doc- 
trine of  the  principal  case  was  not  disapproved  in  the  Readhead  case.  All 
that  that  case  decides  is,  that  the  carrier's  contract  with  his  passengers  is  to 
take  due  care  to  cany  them  safely,  and  is  not  a  warranty  that  the  carriage  in 
which  they  travel  shall  be  in  all  respects  perfect  for  its  purpose;  that  is  to 
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«ay,  free  from  all  defects  likely  to  oaose  peril,  although  those  defects  were 
Each  that  no  skill,  care,  or  foresight  ooold  have  detected  their  existence. 
There  is  no  conflict  between  that  decision  and  the  decision  in  the  principal  case. 
The  decision  in  Cfrand  Bapids  S  L  B.  B,  Co.  ▼.  ffwUley,  38  Mich.  537,  hss 
•encountered  strong  disapproval  outside  of  the  state  in  which  it  was  rendered: 
See  6  South.  Law  Rev.  275;  note  in  31  Am.  Rep.  326;  Hutchinson  onGairiers, 
«6c.  512;  Thompson  on  Carriers  of  Passengers,  221.  The  case  does  not  appesr 
to  have  been  referred  to  in  any  snheequent  case  in  the  Michigan  reports 
The  case  of  Bichardaon  v.  Chreat  Eastern  B*y  Co,,  L.  R.,  10  C.  P.  Gas.,  486;  S. 
C.  on  appeal,  L.  R.,  1  C.  P.  Div.,  342,  is  sometimes  referred  to  as  counte- 
nancing the  Tennessee  and  Michigan  doctrine.  Bu  t  a  reference  to  the  analysis 
of  that  case  in  the  note  to  IngalU  v.  Billa,  43  Am.  Dec  359,  will  show  that 
the  cose  did  not  involve  any  such  question. 

Cabriss  is  not  Liable  for  Latsxt  Defects  of  such  a  character  that  no 
«kill,  care,  or  foresight  could  have  detected  their  existence:  Stokei  t.  Ecuiem 
Counties  B*y  Co,,  2  Post,  k  Fin.  691;  Beadhead  v.  Midland  B'y  Co,,  L.  R.,  4  Q. 
fi.,  379;  Bichartlson  v.  Gh-eai  Eastern  B*y  Co.,  L.R.,  1  0.  P.  Div.,  342;  PiUs- 
^iirgh  etc  B*y  Co,  v.  Thompson,  56  111.  138;  Lodd  v.  New  Bedford  B,  B,  Co., 
119  Mass.  412;  S.  C,  20  Am.  Rep.  331;  Yerkes  v.  Keohuketc,  Co.,  7  Mo.  App. 
t2G5;  Meier  v.  Pennsylvania  B.  B,  Co,,  64  Pa.  St.  225;  S.  C,  3  Am.  Rep.  581; 
7/  adley  v.  Cross,  34  Vt.  586.  And  the  question  is  not  whether,  accorcUng  to 
evidence  of  a  scientific  or  speculative  nature,  the  defect  miglit  possibly  have 
been  detected,  but  whether,  practically  and  by  the  use  of  ordinary  and  reason- 
ablo  care,  it  ought  to  have  been  observed:  Stobes  v.  Eastern  Counties  B*y  Co., 
2  Fost.  k  Fin.  691.  When  a  railway  car  is  perfect  in  appearance,  but  imperfect 
from  some  latent  defect  which  the  utmost  skill  and  care  could  neither  perceive 
nor  provide  against,  the  company  is  not  responsiblefor  injuries  to  a  passenger 
arining  from  the  breaking  of  am  axle  of  the  car  while  running  at  a  proper  speed 
over  a  well-constructed  road:  Meier  v,  Pennsylvania  B,  B.  Co,,  64  Pa.  St.  225; 
^.  C,  3  Am.  Rep.  581. 

After  even  an  extraordinary  accident  has  happened,  it  is  very  easy  for  any 
one  to  8«e  how  it  might  have  been  prevented  by  adopting  some  additional  pre- 
caution; but  common  carriers  will  not  be  held  liable  for  injuries  resulting  from 
nnusual  and  unlooked-for  accidents,  if  they  provide  all  the  means  of  avoiding 
accidents  that  are  usually  found  to  be  sufficient,  and  such  as  are  employed  by 
other  careful  persons  in  the  same  line  of  business:  Dougan  v.  Chamj^kun  T, 
Co.,  56  N.  Y.  1;  Crocheron  v.  North  Shore  etc.  Ferry  Co,,  Id.  656;  Lq/hu  v. 
Uv4an  Ferry  Co,,  22  Hun,  33. 

TuE  PRINCIPAL  CASE  IS  CITED  in  Johnson  V.  Hudson  B.  B,  B.  Co,,  20  K.  T. 
76,  and  in  Unger  v.  Forty-setumd  St,  etc,  B,  B,  Co,,  51  Id.  602,  to  the  point 
that  the  degree  of  care  required  of  persons  driving  vehicles  on  a  thorough* 
fare  varies  according  to  the  circumstances  of  the  case,  and  is  proportioned  to 
the  danger  to  be  apprehended  of  inflicting  injury  upon  others;  and  in  Smith  v* 
New  York  ds  H,  B,  B,  Co,,  6  Duer,  231,  as  holding  that  it  was  negligence  in 
the  company  not  to  have  adopted  a  safety-beam  in  connection  with  the  axles 
<>f  the  cars.  In  Brehm  v.  Great  W,  B*y  Co,,  34  Barb.  274,  the  court,  while 
recognizing  its  authority,  said  that  it  carried  the  doctrine  of  the  liability  of 
Tailroad  corporations  to  the  extremest  verge  of  law. 
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St.  John  v.  Amebioan  Mutual  Life  Insubakob 

Company. 

[13  ITbw  Tobs  (S  KnaKjaK)p9iJ\ 

IV)LiciS8  OF  iNSUBAiroB  ABX  GoYBBNSD  by  the  niles  applicable  to  ordixuuy 
■imple  writtoa  oontraota.  A  policy  iamied  to  a  person  in  hia  own  name, 
payable  to  his  repreeentatives,  is  assignable  by  him  with  effect  to  enable 
the  assignee,  on  the  death  of  the  insored,  to  reooyer  the  snm  named  in 
the  policy,  whether  he  paid  a  fall  consideration  therefor  or  not^ 

ABSIGNEB  07  POUOT  OF  InSURANOB  NEBD  nor   HAYB   iNSTTnABLB  iMTBHXSr 

in  the  life  of  the  assnzed  in  order  to  entitle  him  to  recover  the  amount 
of  the  insoFanoe. 

Appbal  from  a  judgment  of  the  New  York  superior  court  in 
&Tor  of  plaintiff  in  an  action  on  two  policies  of  life  insurance. 
The  policies  were  taken  out  by  Charles  Noyes  upon  his  own 
life,  and  were  payable  to  his  heirs,  executors,  administrators,  or 
ikssigns.  During  his  life-time  he  assigned  them  for  valuable 
consideration  to  the  plaintiff,  who,  after  the  death  of  Noyes, 
brought  this  suit.  The  chief  objections  to  a  recovezy  were, 
that  such  policies  were  not  assignable;  that  even  if  they  were, 
the  assignee  could  only  recover  his  consideration  paid  and  in- 
terest, and  must  show  an  insurable  interest  in  the  life.  But  the 
plaintiff  had  a  verdict  for  the  sum  insured,  with  interest,  which 
the  full  court  sustained. 

Francis  Kernan,  for  the  appellants,  the  insurance  company. 

Ambrose  L,  Jordan^  for  the  respondent,  the  holder  of  the  pol- 
icies. 

By  Court,  Cbifpeh,  J.  An  insurance  upon  the  life  of  an  in- 
^vidual  is  a  contract  by  which  the  insurer,  for  a  certain  sum  of 
money  or  premium  proportioned  to  the  age,  health,  profession, 
«nd  other  circumstances  of  the  person  whose  life  is  insured,  en- 
gages that  if  such  person  shall  die  within  the  period  limited  in 
the  policy  the  insurer  shall  pay  the  sum  spcified  in  the  policy, 
according  to  the  terms  thereof,  to  the  person  in  whose  favor 
«uch  policy  is  granted.  The  risk  of  the  insurer  is  the  death  of 
the  person  whose  life  is  the  object  of  the  security. 

Although  the  promise  in  this  case  is  to  pay  to  Mr.  Noyes,  his 
heirs,  etc. ,  yet  it  is  manifest,  from  the  conditions  of  the  con- 
tract and  the  nature  of  the  transaction,  that  no  payment  could 
be  made  to  him,  because  nothing  would  become  due  or  payable 
until  after  his  death,  consequently  the  promise  of  the  company 
must  necessarily  be  fulfilled  with  the  executors,  administrators, 
or  assigns  of  the  assured,  and  not  with  him.    By  the  terms  of 
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each  of  the  asaignments,  the  assured,  Noyes,  absolutely  sold» 
assigned,  and  transferred  each  of  said  policies  of  insnianoe  to 
the  plaintiff. 

It  seems  to  me  it  cannot  be  doubted  but  that  the  assured 
might  legally  assign  the  policies  to  the  plaintiff.  It  has  been 
said  that  without  the  right  to  assign,  insurances  on  lives  lose 
half  their  usefulness:  1  Bell's  Commentaries,  546.  The  com- 
pany, by  the  express  terms  of  each  of  the  policies,  agreed  to 
pay  the  sum  of  two  thousand  dollars  to  Charles  Noyes,  his 
heirs,  executors,  administrators,  or  assigns;  another  part  of  the 
policies  provides  for  giving  notice  to  the  company,  in  case  an 
assignment  shall  be  made  by  the  assured. 

I  am  not  aware  of  any  principle  of  law  that  distinguishes 
contracts  of  insurance  upon  lives  from  other  ordinary  contracts^ 
or  that  takes  them  out  of  the  operation  of  the  same  legal  rulea 
which  are  applied  to  and  govern  such  contracts.  Policies  of 
insurance  are  choses  in  action;  they  are  governed  by  the  same 
principles  applicable  to  other  agreements  involving  pecuniary 
obligations.  The  testimony  given  on  the  trial  proved  a  lawful 
and  valid  sale,  transfer,  and  assignment  of  the  policies  in  ques- 
tion by  Mr.  Noyes,  the  assured,  to  the  plaintiff. 

So  far  as  regards  the  question  of  the  liability  of  the  company, 
it  is  not  material  whether  the  plaintiff  paid  a  full  consideration 
upon  such  transfer  or  not.  Such  liability  in  no  manner  de- 
pends upon  the  amount  of  consideration  of  the  assignments. 
The  assignments  on  their  face  show  a  sufficient  consideration  to 
render  them  valid  in  the  hands  of  the  assignee  as  against  the 
company.  On  the  death  of  Mr.  Noyes,  if  he  died  within  the 
period  limited  by  the  policies,  the  company  agreed  to  pay  the 
amount  of  the  insurance.  It  cannot  be  material,  neither  doe» 
it  affect  the  extent  of  the  liability  of  the  company,  whether  the 
money  is  due  and  payable  to  the  legal  representatives  of  the  as- 
sured  or  to  his  assignee. 

It  follows  from  this  view  of  the  case  that  the  proof  allowed 
on  the  trial  of  the  trust  agreements  made  by  the  plaintiff,  by 
which  he  is  liable  to  account  and  pay  over  to  the  widow  of  Mr. 
Noyes  a  large  portion  of  the  money,  on  receiving  the  same  of 
the  company  on  the  policies,  did  not  and  could  not  legally  affect 
the  right  of  the  plaintiff  to  recover  in  the  action,  or  the  amount 
of  such  recovery.  If  that  proof  is  entirely  stricken  out  of  the 
case,  the  plaintiff,  in  my  opinion,  is  still  entiUed  to  recover  the 
whole  amount  of  the  insurance  in  this  action. 

I  do  not  agree  with  the  counsel  of  the  defendant  that  the 
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assignee  must  have  an  insurable  interest  in  the  life  of  the  as- 
sured in  order  to  entitle  him  to  recover  the  amount  of  insur- 
ance. If  the  policies  were  valid  in  their  inception,  the  assign- 
ment of  them  to  the  plaintiff  did  not  change  the  liability  of  the 
company.  The  c^se  of  Ashley  y.  Ashley,  3  Sim.  149,  is  a  direct 
authority  to  this  point.  It  is  referred  to  and  approved  in  3 
Kent's  Com.  369,  note.  The  policy  in  the  case  of  Ashley  v. 
AMey^  supra,  was  issued  for  one  thousand  pounds.  It  was 
afterwards  assigned  by  the  person  effecting  it,  for  a  small  but 
valuable  consideration,  to  one  Heath,  whose  executors  sold  and 
assigned  it  to  General  Ashley  for  three  hundred  and  twenty 
pounds.  After  the  death  of  General  Ashley,  in  an  action  be- 
tween his  widow  and  his  executors,  a  decree  was  made  that  the 
policy  should  be  sold  for  the  benefit  of  the  estates;  it  was  sold 
accordingly;  the  purchaser,  after  the  sale,  declined  to  accept 
the  policy  on  account  of  a  defect  of  title,  on  the  ground  that 
the  assignment  to  the  first  assignee  was  made  for  a  mere  nom- 
inal consideration,  which  rendered  the  transfer  invalid;  or  if 
not  so,  the  purchaser  could  only  recover  the  amount  paid  by 
the  assignee.  The  court,  however,  held  the  objection  not  well 
taken,  expressly  deciding  that  an  assignee,  in  good  faith,  of  an 
existing  life  policy  which  was  valid  when  effected,  is  entitled 
in  all  cases  to  demand  and  require  payment  of  the  whole  sum 
insured.  It  seems  to  me  that  this  decision  is  supported  by  rea- 
son and  sound  judgment. 

The  point  made  by  the  defendant's  counsel,  that  a  creditor 
has  only  an  insurable  interest  in  the  life  of  his  debtor  to  the 
amount  of  his  debt,  has  no  application  to  this  case. 

The  whole  proof  shows  that  Mr.  Noyes  effected  the  insurance 
upon  his  own  life;  it  was  not  done  by  the  plaintiff;  he  had  no 
agency  in  procuring  the  policies  to  be  issued;  neither  does  it 
api>ear  that  the  assured  was  even  indebted  to  the  plaintiff  at 
that  time. 

In  conclusioUi  my  opinion  is  that  the  judgment  should  be 
affirmed. 

All  the  judges  concurred  in  the  foregoing  opinion* 

Judgment  affirmed.  ^__^ 

AmoNMMirT  or  iKSVRAiroB;  See  New  York  lAft  In»,  Oo.  v.  Flacky  56  Am. 
Dec  742,  note  747»  where  this  mibjeot  is  diacuaeed  at  length.  A  policy  of  in- 
sunaioe  ii  a  choee  in  action,  and  ia  governed  by  the  aame  prinoiplea  aa  other 
agreements  involving  peooniary  obligationa:  Palmer  v.  Merritt,  52  Id.  782, 
Bole  786;  where  other  caaee  are  ooUeoted;  FoUer  v.  CHle,  50  Wis.  610;  Betcle§ 
▼•  EgpritabU  L.  AtmiraMM  8oe,,  61  How.  Ft*  847»  both  citing  the  principal 
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ease.  It  is  Mrignable,  like  any  other  chose  in  action:  AnthmcUe  Ths.  Co.  ▼. 
Seari^  109  Mass.  883,  dting  the  principal  caae.  And  the  aaaignee  of  the  pel- 
icy  may  sne  alone:  Chew  y.  Brumagen^  13  Wall.  503,  dting  the  principal 
case.  The  assured  may  have  the  loss  payable  to  his  assignee  or  appointee; 
there  is  no  question  as  to  the  interest  of  snch  appointee  in  his  life:  Hogle  ▼. 
Chiardian  L,  Ina,  Co,,  4  Abb.  Pr.,  N.  S.,  349,  citing  the  principal  case. 
The  value  of  a  valued  policy  is  the  amoimt  fixed  by  the  parties;  the  policy  is 
Bot  a  contract  of  indemnity:  Hoyt  y.  New  Turk  L,  Im,  Co,,  8  Bosw.  446. 

AssiONABiUTT  ov  PoLiOT  TO  Ons  batino  Ko  Intsbbbt  dt  Lm  of  in- 
sored:  See  note  to  MorreU  v.  Trenton  Ins,  Co,,  57  Am.  Dec  103,  where  the 
conflicting  authorities  on  this  question  are  collected,  and  the  subject  is  dis- 
cussed at  some  length.  In  BawU  v.  American  L,  Ins,  Co,,  36  Barb.  362,  it  was 
held,  citing  the  principal  case,  to  be  unnecessary  for  a  party  holding  a  life  pdlioy 
to  have  an  insurable  interest  in  the  life  insured,  at  the  time  of  death,  if  the 
policy  was  valid  at  the  date  of  its  inception. 

The  principal  cask  is  DisriNOoriaHXD  in  Cook  y.  New  York  F,  D,  D.  Co^ 
18  N.  Y.  239. 


BuBErrr  v.  Silliman. 

[18  KXW  YOBK   (3  EXBXAV),  03.] 
DiVlSB  OP  PaOPEBTT  IS    P&ESUlflD    TO    HAVE    BEEN  AOCEPTBD;  bat    pTOOf 

that  the  devisee  refused  or  disclaimed,  though  informally,  shows  that  the 
estate  never  vested  in  him,  and  prevents  the  devise  from  giving  him  an 
interest  which  should  disqualify  him  from  testifying  in  support  of  the 
wiU. 

Appeal  from  a  judgment  affirming  a  Burrogate's  decree  refoB- 
ing  to  admit  a  will  to  probate.  The  questions  were  whether 
ihe  surrogate  had  erred  in  refusing  to  receive  the  testimony  of 
a  person  named  in  the  will  to  be  executor  and  devisee  of  land 
in  trust,  but  who  had  renounced  both  the  executorship  and  the 
devise;  notwithstanding  which,  the  surrogate  held  him  to  be  in- 
competent, from  interest,  and  the  court  sustained  his  view.  The 
proponent  of  the  will  appealed. 

Job  FierBon,  for  the  appellant. 

John  H,  Beyndds,  for  the  respondents. 

By  Oourt,  Johnson,  J.  The  supreme  court  was  clearly  right 
in  the  opinion  that  Monroe,  after  his  renunciation  of  the  execu- 
torship of  Mrs.  Glapp's  will,  was  not,  by  reason  of  his  being 
named  executor  in  the  will,  incompetent  to  be  a  witness.  He 
was  not  the  party  propounding  the  will  for  probate;  and  the 
possibility  that  he  might  revoke  his  renunciation  did  not  consti* 
tute  such  a  direct  and  immediate  interest  in  the  event  of  iba 
controversy  as  to  disqualify  him  to  be  a  witness:  Bobertson  v. 
MtOeoch,  11  Paige, 640;  Thompson  v.  Dixon,  8  Add.  Ecc.  272. 
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Monroe  was  also  one  of  the  devisees  in  trost  of  the  real  and 
personal  estate  of  the  testatrix;  and  upon  this  ground  the  decis* 
ion  of  the  surrogate  rejecting  him  as  a  witness  was  sustained  by 
the  supreme  court,  notwithstanding  the  instrument  of  renuncia- 
tion executed  by  him.  This  instrument,  signed  and  ackuowl- 
edged  by  Monroe,  and  executed  in  the  presence  of  two  attesting 
witnesses,  declared  his  renunciation  of  all  right  and  claim  to  act 
as  trustee  under  the  will.  The  case  of  Judson  y.  CHbbonSy  5  Wend. 
224,  does  not  sustain  the  decision  of  the  supreme  court,  though 
some  expressions  in  the  opinion  certainly  favor  that  view.  In  that 
case,  Yan  Yechten,  one  of  the  defendants,  was  named  executor 
and  trustee  in  the  will  of  the  person  against  whose  representa- 
tives the  suit  was  brought.  On  the  trial,  it  appeared  that  Yan 
Yechten  had  not  taken  out  letters  testamentary  nor  acted  as 
executor.  The  judge  thereupon  ruled  that  he  was  not  a  devisee 
under  the  will,  and  could  not  take  as  trustee  without  acting  as 
executor.  Upon  a  review  of  this  ruling  it  was  held  to  be  errone- 
ous. Savage,  C.  J.,  saying  that  Yan  Yechten  should  have  die- 
claimed  or  released  the  trust  as  well  as  refused  the  executorship, 
and  that  then  he  could  not  have  been  considered  a  devisee  under 
the  will,  and  referred  to  a  passage  in  Cruise,  where  it  is  stated  that 
the  usual  practice  is  to  require  a  trustee  who  refuses  to  accept 
a  trust  to  release  or  execute  a  deed  of  disclaimer:  1  Cru.  539. 
The  point  was  whether  a  refusal  to  be  executor  operated  as  a 
rejection  of  the  trust  estate;  and  the  case  did  not  require  a  deter- 
mination upon  the  sufBciency  of  other  modes  of  rejecting  such 
an  estate.  It  seems  clear  that  the  law  does  not  compel  a  man  to 
accept  an  estate,  either  beneficial  or  in  trust,  against  his  will, 
while  it  may  reasonably  presume,  in  the  absence  of  evidence, 
that  an  estate  has  been  accepted,  especially  where  it  is  beneficial 
in  its  character.  But  when  it  turns  out  that  the  estate  has  not 
been  accepted,  it  remains  in  the  original  owner,  precisely  as  if 
the  conveyance  had  not  been  executed.  It  has  failed  to  be 
effectual  to  convey  the  estate,  and  is  by  the  disagreement  of  the 
party  rendered  null.  What  evidence  of  disagreement  the  law 
will  require,  looking  on  the  one  hand  to  the  convenience  of  the 
party  rejecting  the  estate,  and  on  the  other  to  the  public  con- 
venience, which  makes  it  desirable  that  acts  affecting  the  title  to 
land  should  take  such  form  as  that  the  evidence  of  them  may  be 
capable  of  preservation,  is  matter  for  after  consideration. 

In  Orewe  v.  Dickens  4t  Yes.  97,  a  trustee  who  had  executed  a 
deed  of  release  to  his  co-trustees,  instead  of  disclaiming,  was 
held  to  have  thereby  accepted  the  estate;  and  the  chancellor  on 
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that  ground  refused  to  compel  a  purchaser  to  take  the  oonrej- 
ance  of  the  other  trustees,  to  whom  the  release  had  been  exe» 
cuted,  unless  the  trustee  who  had  released  would  join  in  the 
receipt  for  the  purchase  money.  Lord  Eldon  afterwards,  in 
Niclosan  y.  W&rdaworih^  2  Swanst.  365,  thought  this  case  rather 
an  over-refinement,  and  that  a  release,  intended  as  a  disclaimer, 
might  well  enough  in  equity  be  deemed  to  operate  only  as  a  dis- 
claimer; but  his  argument  shows  that  a  disclaimer  was  not  sup- 
posed to  have  any  effect  as  a  oonyeyance  of  an  estate,  it  having 
neither  parties  to  whom  the  estate  should  pass  nor  words  of  con- 
veyance. In  Ibumaon  v.  HckeU^  8  Bam.  k  Aid.  81,  the  question 
arose  whether  a  devisee  in  fee  could  disclaim  by  deed;  it  being 
contended  that  a  disclaimer  in  a  court  of  record  could  alone 
suffice  to  defeat  the  estate.  All  the  judges  rejected  this  doctrine, 
and  held  that  the  disclaimer  by  deed  was  sufficient.  This  was 
held,  not  upon  the  ground  that  the  deed  of  disclaimer  operated 
as  a  conveyance,  but  that  it  was  a  solemn  instrument  asserting 
the  disagreement  of  the  parly.  Holroyd,  J.,  says:  "The  law 
presumes  that  a  devisee  will  assent  until  the  contrary  be  proved; 
when  the  contrary,  however,  is  proved,  it  shows  that  he  never  did 
assent  to  the  devise,  and  consequently  that  the  estate  never  was 
in  him.  I  cannot  think  that  it  is  necessary  for  a  parly  to  go 
through  the  form  of  disclaiming  in  a  court  of  record,  nor  that 
he  should  be  at  the  trouble  or  expense  of  executing  a  deed  to 
show  that  he  did  not  assent  to  the  devise." 

These  authorities  render  it  clear  that  a  disclaimer  does  not 
operate  as  a  conveyance;  and  there  is,  therefore,  no  necessity 
that  it  should  be  executed  with  those  forms  which  are  necessary 
to  pass  an  estate  in  land. 

The  disclaimer  in  this  case,  being  distinct  in  its  terms,  and 
having  been  acknowledged,  so  as  to  be  capable  of  being  read  in 
evidence  without  further  proof,  was  in  form  sufficiently  solemn 
to  be  effectual  for  the  purpose  it  was  intended  to  answer.  It 
satisfactorily  proved  that  Monroe  refused  to  accept  the  devise. 
He  therefore  ought  to  have  been  examined  as  a  witness. 

Under  these  circumstances,  it  does  not  seem  advisable  to  ex- 
press an  opinion  upon  the  other  questions  in  the  cause  depend- 
ing upon  the  evidence  admitted.  The  cause  should  be  remitted 
ta  the  surrogate  with  judgment  of  reversal,  and  with  directions 
that  the  testimony  already  taken  shall  stand,  and  that  further 
evidence  may  be  introduced  by  any  of  the  parties;  and  the  oosts 
should  abide  the  event  of  the  cause. 

Judgment  accordingly. 


Oct  1855.]  Beegheb  v.  Ck>NBABT.  635 

Abssivt  or  Bboefioiart  to  Tbust  Crsatxd  is  his  Fatob  ia  presamed^ 
in  the  abeenoe  of  OTidenoe  to  the  contrary:  Stoehard  ▼.  8todtaftPs  AdvCr^ 
46  Am.  Dec  79,  note  81,  where  other  cases  are  collected. 

One  Named  in  Will  as  Exsoutok  has  Bight  to  DisoLAiif :  Hcarper  t. 
Harper^  1  Thomp.  ft  C.  360,  citing  the  principal  case;  for  no  man  can  be  com- 
f>elled,  against  his  own  will,  to  execute  the  testamentary  wishes  of  another: 
lieekman  v.  Bofuor,  23  N.  Y.  305,  citing  the  principal  case.  And  where  one 
named  in  a  will  as  executor  renounces  and  refuses  to  accept  the  trust,  the 
estate  never  vests  in  him,  and  he  cannot  be  compelled  to  take  the  title  against 
bis  will:  Dunning  v.  Ocean  National  Bank,  6  Lans.  298,  citing  the  principal 
«ase.  And  a  formal  deed  of  disclaimer  by  renouncing  the  trust  does  not 
«eem  to  be  necessary  in  the  present  condition  of  the  law  in  New  York:  S.  G. 
on  appeal,  61  N.  Y.  502,  also  citing  the  principal  case.  In  Bryan  v.  Hyrtf 
S9  Am.  Dec  246,  it  was  decided  that  the  disclaimer  by  the  devisee  of  a 
freehold  estate,  to  be  of  any  effect  in  concluding  him,  must  be  in  writing. 
An  order  of  the  county  court  appointing  an  administrator  with  the  will 
eumexed,  although  defective  in  not  stating  that  the  executors  named  refused 
to  qualify,  is  not  void  if  the  executors  did  in  fact  so  refuse:  Peebles  v.  WaUtt 
AdmW,  33  Id.  631. 

LfTSREST  TO  DisQUALirr  Witness:  See  Riddle  v.  IHscon,  44  Am.  Dec 
'207*  note  210,  where  other  cases  are  collected. 

Release  of  Intsbest  Benders  Witness  Competent,  when:  See  8}^ 
vesUr  V.  Downer,  49  Am.  Dec  786,  note  790,  where  other  cases  are  oollected, 
A  devisee  who  releases  all  interest  under  a  will  is  a  competent  witness  for  the 
trustee  appointed  by  it:  Cook  r.  Grant,  16  Id.  564. 

The  principal  case  is  cited  in  WiUcox  v.  Smith,  26  Barb.  343,  to  the 
point  that  prior  to  1857  the  New  York  code  was  not  applicable  to  proceed- 
ings by  executors  and  administrators  on  the  settlement  of  their  accounts  in 
surrogates'  courts;  and  in  PiUing  v.  PiUing,  45  Id.  94,  to  the  point  that  on  an 
appeal  to  the  supreme  court  from  a  decree  of  the  surrogate  denying  the  pro- 
bate of  an  instrument  propounded  as  a  will  the  court,  if  it  deem  the  decision 
against  the  evidence,  may  remit  the  case  to  the  surrogate's  court,  with  judg- 
ment of  reversal,  and  with  the  direction  to  proceed  tiiere  with  the  case. 


Beeoheb  v.  Gonbadt. 

[13  Nsw  ToBK  (3  KxaiTAH),  108.] 

TiNDOR  Who  Waives  his  Right  to  Receive  Purchase  Monet  in  Install- 
ments, as  prescribed  by  the  contract,  and  allows  the  whole  to  remain 
unpaid  until  the  last  installment  falls  due,  must  then  tender  a  conveyanoe 
before  he  can  sue  the  purchaser  for  the  price. 

Appeal  from  a  judgment  in  favor  of  vendor  in  action  for  the 
price  of  land.  The  contract  of  sale  provided  for  payment  of 
the  price  in  five  installments;  the  purchaser,  however,  did  n<rt 
pay  either  when  they  fell  due,  and  the  vendor,  when  the  last 
installment  matured,  sued  for  the  whole.  The  objection  was, 
that  he  had  not  tendered  a  conveyance,  which  the  judge  below, 
and  the  full  court,  overruled. 
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Samuel  Beardaley,  for  the  appellant,  the  purchaaer. 

Charles  A.  Mann,  for  the  respondent. 

Bj  Court,  Gabdineb,  0.  J.  The  plaintiff  has  neither  averred 
nor  was  there  proof  of  any  other  breach  of  the  contract 
upon  the  part  of  the  defendant,  except  the  non-payment  of  the 
purchase  money.  The  plaintiff  had  a  right  to  sue  for  each  in- 
stallment, as  they  severally  became  payable;  but  this  right  he 
has  waived,  and  now  seeks  to  recover  the  whole  purchase  money 
in  this  action,  without  an  averment  or  proof  of  a  tender  of  a 
conveyance,  or  a  readiness  or  willingness  to  convey.  It  is  not 
denied  by  the  court  below,  that  if  the  several  payments  had 
been  made  as  they  fell  due,  and  the  suit  had  been  commenced  for 
the  last  installment  alone,  that  the  plaintiff  must  have  mistde  such 
an  averment  and  sustained  it  by  proof,  if  questioned;  the  point 
is  too  plain  to  admit  of  discussion.  It  is,  however,  said  that 
»  right  of  action  accrued  as  the  installments  became  payable, 
which  the  non-performance  of  the  plaintiff  would  not  discharge. 
This  doctrine  assumes  a  right,  upon  the  part  of  the  plaintiff,  to 
divide  his  cause  of  action  into  as  many  suits  as  there  were  in- 
stallments. The  first  answer  to  this  suggestion  is  that  the  con- 
sideration for  the  conveyance  by  the  vendor  was  an  entire  sum, 
to  be  paid  by  installments;  that  the  whole  was  due  at  the  com- 
mencement of  the  action,  and  the  plaintiff  has  sued  for  the  whole 
purchase  money,  without  attempting  to  distinguish,  in  his  com- 
plaint or  evidence,  between  the  different  installments.  The  sec- 
ond answer  is,  that  the  plaintiff,  having  elected  to  wait  until  the 
fifth  and  last  installment  became  due,  and  upon  the  payment  of 
which,  as  this  case  stands,  the  defendant  would  be  entitled  to  a 
deed,  cannot  now  sustain  his  action  for  either  installment  with- 
out proof  of  performance  or  readiness  to  perform  on  his  part. 
The  covenants,  as  to  the  four  first  installments,  were  originally 
independent;  but  the  plaintiff,  by  his  omission  to  insist  upon  a 
strict  performance  by  the  defendant,  has  lost  the  right  to  bring 
more  than  one  suit  for  the  money,  which  formed  the  considera- 
tion for  his  conveyance.  The  defendant,  by  a  tender  of  the 
whole,  which  he  has  now  a  right  to  pay,  would  be  entitled  to  his 
deed.  The  plaintiff,  on  the  other  hand,  must  establish  his  right 
to  the  consideration  as  an  entirety,  or  he  cannot  recover  any- 
thing. If  he  recovered  in  this  action  but  fifty  dollars,  the  judg- 
ment would  be  a  complete  bar  to  any  further  claim  for  the 
purchase  money,  and  when  that  judgment  was  paid,  the  defend- 
ant would  be  entitled  to  his  deed. 
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The  defendant  could  not  protect  himself  against  an  action  by 
an  offer  to  pay  the  first,  or  all  of  the  four  first  installments;  as 
the  consideration  was  entire,  and  all  due,  the  plaintiff  could  in- 
sist upon  the  whole.  And  yet,  if  because  the  covenants  were 
originally  independent  they  must  always  continue  so,  the  de- 
fendant must  have  the  right  to  discharge  by  payments  what  the 
plaintiff  could  enforce  by  action. 

The  truth  is,  the  parties,  by  lapse  of  time,  are  in  the  same  situa- 
tion as  though  the  purchase  money  was  all  payable  at  one  time. 
The  defendant  has  lost  his  right  to  pay  the  installments  sepa- 
rately, and  the  plaintiff  his  right  to  enforce  collection  by  sepa- 
rate suits.  There  is  but  a  single  cause  of  action,  one  and  indi- 
Tisible.  The  defendant,  if  he  would  obtain  his  deed,  must  pay 
all;  and  the  plaintiff,  if  he  would  recover,  must  show  such  a 
performance  on  his  part  as  would  entitle  him  to  all  the  unpaid 
consideration.  The  condition  attaches  to  the  whole  debt,  and 
eveiy  part  of  it.  The  judgment  of  the  supreme  court  should  be 
reversed,  and  a  new  trial  ordered. 

Gbipfbn  and  Haiid,  JJ.,  delivered  dissenting  opinions. 

Judgment  rerersed.  

Whxrb  Cobtkaot  is  Onx  or  Mutual  A9D  Dkpxndxnt  Oovxnahis,  neither 
party  can  maintain  an  action  for  the  breach  of  it,  without  showing  perform* 
Anoe  or  a  valid  offer  to  perform:  Frejf  v.  Johruon^  22  How.  Pr.  326;  Thmnp' 
son  V.  Smithy  63  K.  Y.  304,  both  citing  the  principal  case.  In  an  action  for 
the  purchase  price  of  land  agreed  to  be  conveyed,  the  plaintiff  must  prove 
that  he  offered  to  convey  the  premises,  and  if  he  does  not  do  so,  he  onght  to 
be  nonsuited :  Divine  v.  Divine,  58  Barb.  289,  citing  the  principal  case;  see 
also,  generally,  Johruon  v.  Jaekaon,  61  Am.  Dec.  523,  note  524;  WaUing  v. 
Kinnard,  60  Id.  216,  note  219;  Johruon  v.  Evans,  50  Id.  669,  note  672,  where 
this  subject  is  discussed  at  length;  Smith  v.  Henry,  44  Id.  540,  note  546, 
where  other  cases  are  collected.  Where  several  acts  are  to  be  performed  by 
the  parties  to  a  contract  at  the  same  time,  the  obligations  of  the  parties  in 
respect  to  them  are  mutual  and  dependent:  Morange  v.  Morris,  3  Keyes,  50; 
S.  C,  32  How.  Pr.  180;  8.  C,  3  Abb.  App.  Dec.  319;  Hoag  v.  Parr,  13  Hun, 
09,  both  citing  the  principal  case;  see  also  Feemster  v.  ifoy,  53  Am.  Dec.  83, 
note  85;  8mUh  v.  Henry,  44  Id.  540,  note  546;  Babeock  v.  Wilson,  35  Id.  263, 
note  265,  where  other  cases  are  collected. 

Thb  pbinoipal  case  is  cited  in  Smith  v.  McClushey,  45  Barb.  611,  to  the 
point  that  where  there  is  a  conflict  of  evidence  the  finding  of  facts  by  the 
releree  is  as  oonclasive  as  is  the  verdict  of  a  jnry. 
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[IB  Haw  ToBS  (8  Exbvah)  » 101.] 
StEOOUPM JEMT    or    DAMAGES    TOB    BbKACH    OF  Ck>TKNANT  OF  QUTET    EN70T- 

M ENT  implied  in  a  lease  la  allowable  in  an  action  for  the  rent  reserved. 
Lease  of  Right  to  Collect  Whabfage,  made  by  the  city  of  New  Tork, 
implies  a  covenant  for  qoiet  enjoyment,  which  is  broken  by  interference, 
on  the  part  of  the  city  authorities,  with  the  lessee's  exercise  of  the  righti 

Appeal  from  a  judgment  for  plaintiff  on  a  verdict  taken  subject 
to  the  opinion  of  the  court  on  a  case.  The  case  showed  a  ciiy 
lease,  in  writing,  made  bj  the  corporation  of  the  city  of  New 
York,  of  the  right  to  collect  wharfage  at  certain  piers.  The 
lease  contained  no  express  covenant  for  quiet  enjoyment;  audit 
did  not  reserve  to  the  city  any  privilege  of  interfering  with  the 
management  of  vessels  at  the  piers.  The  complaint  was  for  the 
rent  due  on  the  lease.  The  answer  alleged  that  the  agents  of 
the  city  had,  without  right,  come  upon  the  premises  and  assumed 
control  of  vessels  seeking  to  use  the  piers,  and  had,  to  the  dam- 
^e  of  defendant,  the  tenant,  given  the  exclusive  use  of  them  to 
vessels  of  particular  classes,  and  to  certain  ship-owners,  forbid- 
-ding  others  to  resort  to  them  even  when  they  were  unoccupied, 
and  sought  recoupment  of  damages  thus  sustained.  The  oourt 
•excluded  the  evidence  offered  by  defendant  and  a  verdict  was 
taken  by  plaintiff,  subject  to  opinion. 

Abram  Wakeman,  for  the  appellant,  the  leasee. 

Robert  J.  DiUon,  corporation  counsel,  for  the  respondents,  the 

city. 

By  Court,  Denio,  J.  It  is  not  denied  but  that  the  acts  im» 
puted  to  the  plaintiffs  in  the  answer  would,  if  established,  be  an 
infringement  of  the  rights  of  Mabie,  under  the  grant  from  the 
<K)rporation.  But  it  is  argued  by  the  plaintiffs'  counsel  that  the 
disturbance  complained  of  was  a  mere  wrong,  unconnected  with 
the  contract  upon  which  the  action  is  brought;  and  that  the 
only  remedy  which  Mabie  has  is  to  maintain  a  separate  action 
for  his  damages.  The  case  is  the  same,  it  is  said,  as  though  a 
^stranger  had  interfered,  to  the  damage  of  Mabie.  This  would 
have  entitled  the  latter  to  an  action  on  the  case,  and  it  is  in- 
sisted that  the  same  mode  of  redress  is  the  only  one  which  he 
has  against  the  plaintiffs.  Before  the  doctrine  of  recoupment 
had  been  as  firmly  established  as  it  now  is,  it  was  repeatedly  de- 
eded that  the  lessee  could  not,  in  an  action  for  rent,  set  up  the 
breach  by  the  plaintiff  of  a  coyenant  in  the  same  lease,  ihoogli 
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such  corenant  concerned  the  subject  for  which  the  rent  was 
■agreed  to  be  paid:  lUtUe  t.  Jbmpkina,  2  Wend.  407;  Elheridge 
V.  Odxym,  12  Id.  629;  SickeU  v.  Fort,  15  Id.  559.  The  princi- 
ple of  these  cases  was  afterwards  repeatedly  disapproved  of  in 
the  same  court  in  which  they  were  decided;  and  it  cannot  be 
•denied,  consistently  with  the  doctrine  now  well  established,  but 
that  in  an  action  for  a  breach  of  contract  the  defendant  may 
«how  that  the  plaintiff  has  not  performed  the  same  contract  on 
his  part,  and  may  recoup  his  damages  for  such  breach  in  the 
eame  action,  whether  they  are  liquidated  or  not;  or  may,  at  his 
election,  bring  a  separate  action:  Ives  v.  Van  JEjpps,  22  Id.  156; 
BaUerman  t.  Pierce,  3  Hill  (N.  Y.),  171;  and  see  the  authorities  in 
these  cases.  The  superior  court,  in  the  judgment  we  are  review- 
ing, does  not  controvert  the  doctrine  of  recoupment  to  the  extent 
just  stated;  but  the  judges  of  that  court  are  of  opinion  that 
there  is  not  in  this  case  any  covenant  on  the  part  of  the  corpo- 
ration guaranteeing  to  Mabie  the  quiet  enjoyment  of  the  rights 
which  were  granted  to  him,  and  therefore  they  hold  that  the 
doctrine  of  recoupment  does  not  apply. 

There  is  not  found,  in  the  contract  set  out  in  the  complaint 
jiny  express  undertaking  on  the  part  of  the  corporation  thai 
Mabi^  shall  have  and  enjoy  the  interest  conveyed;  but  the  de- 
fendants insist  that  there  is  one  implied  in  law.  If  the  grant, 
in  question  was  a  lease  of  corporeal  properly  for  a  term,  there 
is  no  doubt  whatever  but  that,  independently  of  the  statute 
which  we  shall  presently  consider,  there  would  be  an  implied 
•covenant  by  the  grantors  for  quiet  enjoyment  by  the  grantee; 
Noke's  Case,  4  Co.  80  b.;  Barney  v.  KeUh,  4  Wend.  502;  Ibrk 
V.  Brace,  8  Paige,  697;  Piatt  on  Covenants,  40. 

But  the  right  to  wharfage,  which  was  the  subject  conveyed  by 
the  corporation  to  Mabie,  was  an  incorporeal  right;  and  it 
•does  not  necessarily  follow  that  all  the  l^gal  incidents  of  a  lease 
for  years,  of  land,  attach  to  the  conveyance.  On  examination 
of  the  cases,  however,  I  have  come  to  the  conclusion  that  the 
principle  is  not  limited  to  demises  of  tangible  property,  but  that 
it  applies  in  its  full  force  to  conveyances  of  incorporeal  rights. 
In  Seddon  v.  Senate,  13  East,  63,  the  plaintiff  declared  for  a 
breach  of  covenant  in  an  indenture  by  which  the  defendant  had 
<x>nveyed  to  him  all  the  defendant's  "  right,  title,  inj^rest,  claim, 
and  demand"  to  a  certain  medicine  which  he  had  invented;  and 
authorized  the  plaintiff  to  prepare  and  sell  the  same,  and  receive 
the  profits  to  his  own  use.  The  breach  assigned  was  that  the 
•defendant  had  prepared  and  sold  the  medicine  for  his  own 
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profit,  and  authorized  others  to  do  so,  contrary  to  the  indentare, 
and  to  his  covenant  wi  th  the  plaintiff.  The  defendant  demurred , 
insisting  that  there  was  no  such  covenant  in  the  indenture  set 
out  in  the  declaration  as  the  one  referred  to  in  the  breach.  The 
defendant's  counsel  argued  that,  cx)nceding  a  good  interest  in  the 
subject-matter  was  conveyed  to  the  plaintiff,  and  that  h^  thereby 
acquired  a  property  in  it,  the  law  would  give  him  the  ordinary 
remedies  against  such  a  wrong-doer  without  any  covenant,  and 
that  the  plaintiff  was  wrong  in  suing  on  a  supposed  covenant 
which  did  not  exist.  But  the  court  held  that  the  assignment 
of  all  the  defendant's  interest  and  property  in  the  medicine 
raised  an  implied  covenant  that  he  would  not  prepare  and  sell 
it,  or  engage  others  in  so  doing  for  his  own  profit.  Lord  Ellen- 
borough,  C.  J.,  said  that  the  defendant  "having  sold  and 
assigned  the  medicine,  by  words  competent  to  convey  the  whole 
property  in  it,  as  he  has  done  by  this  deed,  when  he  is  after- 
wards concerned  with  others  in  making  and  vending  on  his  own 
account  the  same  medicine,  is  nob  that  a  manifest  breach  of  his 
covenant  ?  How  can  he  be  said  to  have  conveyed  all  his  right, 
title,  and  interest  in  the  subject-matter  if  he  retain  the  making 
and  vending,  and  the  profits  arising  from  the  sale,  of  any  part  of 
it?  It  is  a  manifest  contravention  of  this  contract  for  the  sale 
of  the  whole."  Grose,  J. ,  remarked:  "  It  amounts  to  a  contract 
that  the  whole  thing  bargained  and  sold  should  be  the  exclusive 
property  of  the  vendee;  the  breach,  therefore,  of  that  covenant 
is  well  assigned. "  Le  Blanc,  J. ,  said  the  question  was, ' '  whether, 
when  it  appears  that  the  defendant  agreed  to  part  with  his  whole 
interest  in  the  medicines,  and  he  does  convey  in  terms  large 
enough  to  cover  his  whole  interest,  the  law  will  not  imply  a  cove- 
nant that  he  shall  not  himself  vend  that  for  his  own  profit  which 
he  had  agreed  to  sell,  and  had  sold,  to  another.  And  it  appears 
to  me  that  the  breach  assigned  against  him  in  that  respect  is  not 
like  a  mere  tort  committed  by  a  stranger,  but  is  a  breach  of  that 
right  which  he  had  conveyed  to  another."  Bay  ley,  J.,  said:  "A 
covenant  is  nothing  more  than  an  agreement,  in  constniing 
which  we  have  only  to  look  at  the  fair  meaning  of  the  parties  to 
it;  and  if  the  agreement  was,  in  substance  and  effect,  that  the 
defendant  would  sell  and  assign  to  the  plaintiff  the  sole  right  of 
making  and  vending  the  medicine  for  his  profit,  and  that  the 
defendant  would  not  interfere  with  him  in  making  and  vending 
it,  that  raises  an  implied  covenant  on  the  part  of  the  defendant 
that  he  would  not  make  and  vend  it;  and  if  he  does  afterwards 
make  and  vend  it,  it  is  a  breach  of  that  implied  covenant,  ** 
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Finally,  Lord  Ellenborongh  stated  that  '*  no  argument  cotdd  be 
drawn  from  the  opinion  delivered  by  the  court  to  anthorize  the 
extension  of  the  doctrine  to  the  wrongful  act  of  a  stranger;  but 
they  considered  the  breach  committed  by  the  defendant  as  a 
retention  and  exercise  of  a  right  by  him,  the  original  proprietor, 
over  the  medicine  which  he  had  conveyed  to  the  plaintiff.'' 
Other  instances  of  covenants  of  quiet  enjoyment,  implied  in  con- 
veyances of  incorporeal  hereditaments,  will  be  found  referred  to 
in  Piatt  on  Covenants,  68. 

The  main  object  of  a  covenant  for  quiet  enjoyment  is  to  pro- 
tect the  lessee  from  the  lawful  claims  of  third  persons  having  a 
title  paramount  to  the  lessor;  but  such  a  covenant,  when  fully 
vmtten  out,  provides  also  for  the  protection  of  the  lessee  against 
the  unlawful  entry  of  the  lessor  himself:  Piatt  on  Covenants, 
312.  Consequently,  where  the  law  implies  such  a  covenant  from 
the  character  and  terms  of  a  conveyance  not  containing  any 
express  engagement,  the  scope  of  the  implied  guaranty  should 
be  equally  extensive.  The  case  of  Seddon  v.  Senate,  13  East, 
03,  is  a  striking  application  of  that  principle;  and  other  cases 
may  be  found  in  the  section  on  implied  covenants  in  Mr. 
Piatt's  treatise,  pp.  40  et.  seq.  It  is  not,  however,  every  mere 
trespass  by  the  lessor  upon  the  demised  premises  which  will 
amount  to  a  breach  of  this  covenant.  Although  the  covenantor 
cannot  avail  himself  of  the  subterfuge  that  his  entry  was  unlaw- 
ful, and  be  therefore  a  trespasser,  to  avoid  the  consequences  of 
his  own  wrong,  still,  to  support  the  action  of  covenant,  the  en- 
try must  be  made  under  an  assumption  of  title:  Piatt  on  Cove- 
iiants,  319, 320.  It  need  not  be  avemed  in  the  pleading  that  the 
grantor  acted  under  a  claim  of  title;  but  if  the  character  of  the 
act  be  such  as  reasonably  to  show  that  the  defendant  acted  upon 
euoh  an  assumption,  the  action  will  be  sustained.  Thus  where 
the  defendant  demised  to  the  plaintiff,  with  a  full  covenant  for 
quiet  enjoyment,  certain  premises,  to  which  a  x)ew  in  a  church 
was  appurtenant,  and  the  lessee  brought  covenant  against  him, 
alleging  that  he  had  disturbed  him  in  the  use  and  enjoyment  of 
the  pew,  by  sometimes  sitting  in  it  himself,  and  at  other  times 
putting  other  persons  into  it,  and  by  locking  it  up  on  other  occa- 
sions, the  objection  being  taken  that  these  acts  were  mere  tres- 
passes, the  court  said:  **  The  act  itself  asserts  a  title;  for  the  de- 
fendant locked  up  the  pew,  which  is  as  strong  an  assertion  of  right 
as  can  well  be  imagined:"  Uoyd  v.  Tomldea,  1  T.  B.  671.  The 
acts  imputed  to  the  plaintifb  in  this  case  are  equally  unequiv- 
ocal; and  when  we  consider  that  they  were  a  municipal  corpo- 
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ration,  acting  by  agents,  and  were,  moreover,  the  general  own- 
ers of  the  wharfage,  and  that  they  authorized  and  directed  those 
agents  to  assume  a  control  over  the  berths  and  locations  which 
ships  were  accustomed  to  occupy,  and  granted  such  berths 
and  locations  to  ship-masters  for  a  compensation  to  be  paid  by 
them,  we  must  infer  that  this  was  done  under  some  claim  of 
right. 

These  considerations  have  led  me  to  the  conclusion  that  there 
was  in  this  case,  upon  the  principles  of  the  common  law,  an  implied 
covenant  by  the  plaintiffs  to  abstain  from  interfering  with  the 
right  which  they  granted  to  Mabie,  in  the  manner  which  the 
answer  charges  them  with  having  done.  It  remains  only  to  inquire 
whether  the  statute  has  forbidden  the  implication  of  a  covenant 
of  quiet  enjoyment  in  such  a  case  as  this. 

The  legislature  has  declared  that  *'  no  covenant  shall  be  im- 
plied in  any  conveyance  of  real  estate,  whether  such  conveyance 
contain  special  covenants  or  not:''  1  B.  S.  738,  sec.  140.  If 
this  grant  of  wharfage  for  one  year  is  a  conveyance  of  real 
estate,  no  covenant  can  be  implied  in  it,  and  there  can  be  no 
recoupment  for  an  alleged  breach  of  covenant.  I  am  of  opinion 
that  it  is  not  a  conveyance  of  real  estate.  Section  10  of  title 
6,  of  the  same  chapter  of  the  revised  statutes  in  which  the  fore- 
going provision  is  found,  defines  certain  of  the  terms  there  used, 
thus:  "The  terms  'real  estate'  and  'lands,'  as  used  in  this 
chapter,  shall  be  construed  as  co-extensive  in  meaning  with  lands^ 
tenements,  and  hereditaments:"  Id.  750.  In  a  subsequent cha{>- 
ter  of  the  revised  statutes — that  which  relates  to  the  proof  and  rec- 
ord of  conveyances — there»  is  another  definition  of  one  of  these 
terms,  as  follows:  "  The  term  '  real  estate,'  as  used  in  this  chap- 
ter, shall  be  construed  as  co-extensive  in  meaning  with  lands, 
tenements,  and  hereditaments,  and  as  embracing  all  chattels 
real,  except  leases  for  a  term  not  exceeding  three  years:"  2  B. 
S.  762,  sec.  86.  There  is  much  significance  in  tiie  language 
added  to  the  first  definition  when  the  same  terms  came  again 
to  be  defined  for  another  purpose.  It  is  a  virtual  declaration 
that  the  words  employed  to  define  real  estate,  in  the  first 
definition,  would  not  embrace  chattels  real.  We  must  intend 
that  in  those  definitions  language  was  used  with  great  care  and 
discrimination.  The  object  being  to  remedy,  by  precise  defini< 
tions,  the  inconvenience  arising  from  the  use  of  words  to  which 
different  meanings  might  otherwise  be  attached,  we  cannot  sup- 
pose that  any  vagueness  of  expression  would  be  indulged.  In 
comparing  these  two  definitions  with  each  other,  we  arrive  at  m 
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pretty  satisfactoiy  condusion  that  the  legislature  anderstood 
the  words  '*  lands,  tenements,  and  hereditaments  "  as  excluding 
terms  for  years  in  land.  And  in  this  I  think  they  were  cleaify 
right  The  legislature  was  dealing  with  terms  of  art,  and  ia 
presumed  to  have  used  them  in  their  technical  sense.  We  might 
lay  out  of  Tiew  in  this  case  the  word  *  *  lands/'  for  that  word  always 
refers  to  something  corporeal;  but  the  other  two  words  may  be^ 
correctly  applied  to  an  estate  in  incorporeal  hereditaments. 
Now,  a  term  for  years  in  lands  (and  a  fortiori  in  incorporeal 
rights)  is  not  in  law  a  tenement  or  a  hereditament.  Coke  says^ 
that  **  tenemerUum,  tenement,  is  a  large  word,  to  pass  not  only 
lands  and  other  inheritances  which  are  holden,  but  also  offices, 
rents,  commons,  profits  apprender  out  of  lands,  and  the  like, 
wherein  a  man  hath  any  frank-tenement,  and  whereof  he  is- 
Beised  ut  de  liJbero  tenemenlo:"  1  Co.  Lit.,  Thomas's  ed.,  219. 
"  But  hereditament,"  he  says,  "  is  the  largest  word  of  all  thai 
kind;  for  whatsoever  may  be  inherited  is  a  hereditament,  be  it 
corporeal  or  incorporeal,  real,  personal,  or  mixed:"  Id.  Th» 
first  of  these  definitions  requires  that  the  estate  or  interest,  to 
amount  to  a  tenement,  should  be  a  freehold  at  least;  and  to  l>e* 
termed  a  hereditament,  according  to  the  second,  it  must  be  de- 
scendible by  inheritance.  Terms  for  years  fall  within  the  defi- 
nition of  things  personal.  They  go  to  the  executors,  like  other 
chattels;  and  although  they  are  denominated  chattels  real  to- 
distinguish  them  from  mere  movables,  they  are  not,  when 
speaking  with  legal  accuracy,  considered  real  estate:  2  Bla. 
Com.  386.  In  People  v.  Westervelt,  17  Wend.  674,  the  mean- 
ing of  the  terms  ''real  estate"  and  ''tenements"  at  common 
law  was  shown  to  exclude  terms  for  years  and  other  chattel 
interests;  and  it  was  furthermore  shown  that  these  words  were- 
used  in  that  sense  in  that  part  of  the  revised  statutes  which 
relates  to  the  redemption  of  lands.  The  supreme  court,  it  ia 
true,  in  Kinney  v.  Walts,  14  Id.  38,  held  that  the  provision 
in  the  revised  statutes,  forbidding  the  implication  of  covenants, 
embraced  leases  and  other  conveyances  of  terms  for  years, 
where  the  term  exceeded  three  years;  but  this  conclusion  wa» 
arrived  at  by  inadvertently  applying  to  the  case  the  second  defi- 
nition of  real  estate,  which  is  found  in  the  chapter  respecting 
the  recording  of  conveyances.  The  learned  judge  who  deliv- 
ered the  opinion  does,  indeed,  say  that  the  legal  import  of  the^ 
terms  would  be  the  same  which  he  gave  them,  if  there  had  been 
no  legislative  definition;  but  having  found,  as  he  supposed,  a 
statutory  definition  which  precisely  suited  the  case,  he  examined 
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less  attentiyely  than  he  otherwise  would  haye  done  as  to  their 
meaning  at  common  law.  Chancellor  Walworth  had  occasion 
to  examine  this  question  in  Tone  v.  Brace,  11  Paige,  566,  and  he 
held  that  the  supreme  court  in  Kinney  y.  Watts,  supra,  fell  into 
an  error,  and  that  the  statute  referred  to  had  no  application 
to  terms  for  years.  See  also  Hbns  y.  Brace,  8  Paige,  597,  and 
S.  C,  1  Clarke  Ch.  603.  I  am  satisfied  that  the  construction 
adopted  by  the  chancellor  is  the  true  one,  and  that  there  is 
nothing  in  the  proyision  of  the  reyised  statutes  under  examina- 
tion which  forbids  us  from  finding,  in  the  grant  in  question, 
an  implied  coyenant  against  the  acts  of  the  grantors  and  against 
others  claiming  by  lawful  title.  The  result  would  be  the  same 
if  the  question  had  arisen  upon  a  lease  for  years  of  land.  The 
eyidence  offered  by  the  defendants  at  the  trial  should  haye  been 
receiyed.  If  such  eyidence  shall  be  produced  on  a  future  trial, 
it  will  still  be  competent  for  the  plaintiffs  to  show,  if  they  are  able, 
that  the  acts  complained  of  as  a  disturbance  of  the  rights  of 
the  lessee  were  done  in  the  lawful  exercise  of  a  power  to  regu- 
late the  disposition  of  yessels  in  the  public  docks,  under  any 
ordinances  or  legal  regulations  which  may  exist  upon  that  sub- 
ject We  do  not  intend  to  express  any  opinion  upon  that  ques- 
tion, the  eyidence  not  being  before  us.  The  judgment  of  the 
superior  court  must  be  reyersed,  and  a  new  trial  ordered  in  that 
court. 

Cbippen  and  MABynr,  JJ.,  dissented. 

Judgment  reyersed.  

Ck>yieNA2iT  voB  Quikt  Enjotment  is  Imfusd  nt  Lbasi  for  »  year:  Rdgtr» 
ton  Y.  Page,  1  Hilt.  .133;  S.  C,  14  How.  Pr.  126;  S.  C,  5  Abb.  Pr.  10;  JTeoit 
V.  La  Forge,  1  Bosw.  672;  S.  C,  16  How.  Pr.  378;  Mack  v.  PatMn,  29  Id.  28; 
Doupe  ▼.  Oenin,  37  Id.  8;  S.  C,  1  Sweeny,  29;  People  ▼.  Oedneff,  10  Hon,  154; 
and  it  is  implied  in  a  lea&e  for  a  period  not  exceeding  three  yean:  Vemam  ▼. 
SmUh,  15  N.  T.  332;  EdgeHon  v.  Page,  20  Id.  286;  Mack  v.  PalMn.  «2  Id. 
174;  S.  C,  1  Am.  Rep.  506,  all  citing  the  principal  case. 

Implied  Coyenant  tor  Quiet  Enjotment  in  Lease,  Oenehau.?:  See 
EllU  Y.  Welch,  4  Am.  Dec.  122;  Crouch  y.  Ibtole,  32  Id.  350,  note  355;  Bladt 
▼.  OUmort,  33  Id.  253;  Gardner  y.  KeteUas,  38  Id.  637,  note  639;  SwrgH  y. 
Aright,  49  Id.  46,  note  49. 

Abbooation  of  Implied  Coyenants  in  Gonyetances,  by  the  New  Toi^ 
roYlsed  statntes,  does  not  apply  to  leases  for  yean:  Ljfneh  y.  Onondaga  8aU 
Co.,  64  Barb.  559;  Moffat  y.  Strong,  9  Bosw.  76;  Oravee  y.  Berdan,  26  N.  Y. 
501,  all  citing  the  principal  case.  A  grant  of  wharfage  for  one  year  is  not  a 
conveyance  of  realty,  within  the  meaning  of  the  statute:  Wilmont  y.  ifeserole, 
41  N.  T.  Super.  Ct.  277,  citing  the  principal  case.  Estates  for  years  an 
chattels  real,  by  the  New  York  reyised  statutes:  PtopU  y.  Cotmmitaiontn,  80 
N.  Y.  576,  citing  the  principal 
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No  GomriLim  asm  Imfleid  nr  Aht  ComnnrAiroi  or  Eial  Eertatb, 
4iDder  the  New  Tork  veviaed  Btatates:  Carter  t.  Burrt  99  Barb.  60;  Samdifard 
▼.  TVoeer*.  7  Boiw.  007;  8.  C  on  appeal,  40  N.  T.  148,  all  citbig  the  prin- 
cipal case. 

Damaou  vob  Brbaoh  or  Coktxnuiho  Cotxnant  mat  bb  Bxcx>ufid:  Bei^ 
-hird  V.  Babeovi,  2  Bobt.  181;  8.  C,  17  Abb.  Pr.  426;  8.  C.  27  How.  Pr.  307; 
JSherman  ▼.  WUUanu^  113  Haas.  486,  both  citing  the  principal  case.  Inde- 
|>endently  of  the  Kew  York  code,  in  an  action  by  the  lessor  for  rent,  the  lenea 
snay  recover  damages,  sostained  by  a  breach  of  a  covenant  for  qniet  enjoy* 
ment:  Xenia  Branch  Bank  v.  £ce,  7  Abb.  Pr.  376;  Academy  ^f  JUnrie  v. 
BackeU,  2  Hilt.  230,  both  citing  the  principal  case. 

Thb  PBnroiPAL  oass  is  duxinouibhbd  in  Sehermerkom  v.  Chrngt,  18  Abbw 
Pr.816;  inXai^ari^v.irati^fC8U,81  Barb.840,  jierIngfaham,J.,  dlnsntiQ^ 
smd  in  OUmdm-f  t.  (Jook^  1  Lena.  89. 
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ps  Haw  ToBK  (S  exbvah),  an.] 

BirOAGXMXlIT  TO  *'&■  BttPOHBtBU  VOB  WhaT  SlOOK  M.  MAT  WaHT 

ATTKBy  to  the  amount  of,**  specifying  a  sum,  snfficieiitly  nipreMM  a  eon- 
and  is  a  oontinning  goanaty. 


Appeal  from  a  judgment  in  faror  of  plaintiff  in  an  action  on 
«  mercantile  gnaranly.    The  facta  appear  in  the  opinion. 

N.  Dayton^  tot  the  appellant. 

8.  E,  Church,  for  the  respondent. 

By  Court,  Denio,  J.  If  this  were  the  flrst  time  that  an  instm- 
ment  of  this  character  had  been  before  the  court,  and  we  were  now 
called  upon  to  construe  it  without  the  light  of  adjudged  cases, 
the  first  inquiry  would  naturally  be  whether  the  limit  of  fire 
hundred  dollars  related  to  the  amount  of  purchases  to  be  made  by 
H.  E.  McKee  or  to  the  defendant's  ultimate  liability;  and  I  think 
it  clearly  qualifies  the  responsibility  of  the  defendant,  and  not 
the  amount  of  M.  E.  McKee's  future  transaction  with  the  plaint- 
iff. It  is  as  if  he  had  said :  ' '  I  will  be  responsible  to  the  amount 
of  fire  himdred  dollars  for  what  stock  M.  E.  McKee  has  had  or 
may  want  hereafter,"  etc.  I  also  think  that  the  words  *'  what 
stock,"  in  their  relation  to  future  purchases,  have  the  force  of 
whatever  stock  or  whatever  amount  of  stock  he  may  want  here- 
after; and  the  word  *' stock"  alone  denotes  the  supply  of  ma- 
teriab  for  the  business  of  the  party  spoken  of.  The  word  * '  here- 
after" seems  to  be  used  in  an  indefinite  sense.  It  is  not  at  any 
particular  time  in  the  future,  but  as  if  it  were  written  at  any  time 
hereafter.    The  words  *' may  want"  are  significant  as  to  the 
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character  of  Uie  fatare  dealings  in  contemplation,  and  they  mean 
the  same  thing  as  may  need  or  require,  or  may  have  occasion  for. 
M.  E.  McKee  was  a  shoemaker,  and  the  plaintiff  was  a  leather 
manufacturer;  and  reading  of  the  paper  as  relating  to  their 
respective  occupations,  and  giving  the  language  the  interpreta- 
tion which  I  have  suggested,  and  leaving  out  what  is  said  of  past 
indebtedness  as  immaterial,  the  following  paraphrase  would 
appear  to  me  to  express  its  true  meaning:  '*  Sir,  I  will  be  respon- 
sible to  the  amount  of  five  hundred  dollars  for  whatever  amount 
of  materials  in  his  line  M.  E.  Mo£ee  may  at  any  time  hereafter 
require."  This  is  nota  refined  or  artificial  interpretation,  but  it 
is  what  the  plaintiff,  or  any  other  person  to  whom  such  a  paper 
might  be  addressed,  would  naturally,  and  in  my  opinion  unavoid* 
ably,  understand  from  it.  If  this  is  the  meaning  which  the  paper 
naturally  conveys,  it  is  the  sense  which  the  court  is  bound  to 
apply  to  it. 

The  cases  are  not  entirely  harmonious  as  to  the  principles  of 
construction  which  ought  to  govern  in  this  class  of  cases,  but 
the  weight  of  authority  is  altogether  in  favor  of  construing 
guaranties  by  rules  at  least  as  favorable  to  the  creditor  as  those 
which  courts  apply  to  other  written  contracts,  irrespective  of 
the  consideration  that  the  guarantor  is  a  surety.  In  Mason  v. 
PrUchard,  12  East,  227,  the  court  said  the  words  were  to  be 
taken  as  strongly  against  the  party  giving  the  guaranty  as  the 
sense  of  them  would  admit.  The  same  remark  is  found  in  the 
opinion  of  the  supreme  court  of  the  United  States  in  Drummond 
V.  Presiman,  12  Wheat.  515,  which  was  the  case  of  a  guaranty. 
In  Douglass  v.  Reynolds,  7  Pet.  115, 122,  Judge  Story  said,  speak- 
ing of  guaranties:  ''As  these  instruments  are  of  extensive  use 
in  the  commercial  world,  upon  the  faith  of  which  large  credits 
and  advances  are  made,  care  should  be  taken  to  hold  the  party 
bound  to  the  full  extent  of  what  appears  to  be  his  engagement.'' 
In  Lawrence  v.  McCalmont,  2  How.  426,  the  attention  of  the  same 
learned  judge  was  directed  particularly  to  this  question  of  con- 
struction. After  remarking  that  a  question  had  been  made  on 
the  argument  whether  the  letters  of  guaranty  under  consideration 
should  receive  a  strict  or  a  liberal  construction,  he  said:  "  We 
have  no  difiiculty  whatsoever  in  saying  that  instruments  of  this 
sort  ought  to  receive  a  liberal  interpretation.  By  a  liberal  in- 
terpretation we  do  not  mean  that  the  words  should  be  forced  out 
of  their  natural  meaning,  but  simply  that  the  words  should  re- 
ceive a  fair  and  reasonable  interpretation,  so  as  to  attain  the 
objects  for  which  the  instrument  is  designed,  and  the  purposes  to 
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which  it  is  applied.  We  should  never  forget  that  letters  of 
guaranty  are  commercial  instruments,  generally  drawn  up  bj 
merchants  in  brief  language,  sometimes  inartificial,  and  often 
loose  in  their  structure  and  aim;  and  to  construe  the  words  of 
such  instruments  with  a  nice  and  technical  care  would  not  only 
defeat  the  intention  of  the  parties,  but  render  them  too  unsafe  a 
basis  to  rely  on  for  extensive  credits,  so  often  sought  in  the 
present  active  business  of  commerce  throughout  the  world." 
Further  on  he  says :  "  If  the  language  used  be  ambiguous  and  ad- 
mits of  two  fair  interpretations,  and  the  guarantee  has  advanced 
his  money  upon  the  face  of  the  interpretation  most  favorable  to 
his  rights,  that  interpretation  will  prevail  in  his  favor;  for  it 
does  not  lie  in  the  mouth  of  the  guarantor  to  say  that  he  may, 
without  peril,  scatter  ambiguous  words,  by  which  the  other 
party  is  mislead  to  his  injuiy." 

These  extracts  express  so  happily  my  notion  of  the  rules  of 
construction  which  ought  to  prevail  in  this  class  of  cases,  that 
I  need  only  add  that  the  same  general  principle  will  be  found 
asserted  with  more  or  less  distinctness  in  Bell  v.  Bruen,  1  How. 
169, 186;  ffaigh  v.  Brooks,  10  Ad.  &  El.  309;  Mayer  v.  Isaac,  6 
Mee.  &  W.  605;  DolMn  v.  Bradley,  17  Wend.  422;  Eargreave 
V.  Smee,  6  Bing.  244.  In  the  last  case,  Tisdale,  C.  J.,  SAid; 
**  There  is  no  reason  for  putting  on  a  guaranty  a  construodon 
difEerent  from  what  the  court  put  on  any  other  instrument. 
With  regard  to  other  instruments,  the  rule  is,  that  if  the  party 
executing  them  leaves  anything  ambiguous  in  his  expreLsions, 
such  ambiguity  must  be  taken  most  strongly  against  himself." 
And  Bronson,  J.,  in  the  case  referred  to  from  17  Wendell,  re- 
marks that  commercial  guaranties  are  in  extensive  use,  and 
that  he  can  perceive  no  reason  why  they  should  not  receive  the 
same  liberal  construction  for  advancing  the  end  which  the  par- 
ties had  in  view  as  is  given  to  other  contracts.  I  am  aware 
that  judges  have  in  some  few  instances  spoken  of  the  construc- 
tion strictissimi  juris  as  the  one  to  be  applied  to  all  contracts 
where  sureties  are  sought  to  be  charged,  and  that  Judge  Story 
himself,  in  an  earlier  case  than  the  one  from  which  I  have 
quoted,  expressed  the  opinion  that  where  it  was  doubtful  whether 
a  guaranty  created  a  continuing  obligation,  the  presumption 
should  be  against  it:  Cremer  v.  Higginson,  1  Mason,  336.  There 
is  a  sense,  undoubtedly,  in  which  it  may  be  said  that  these  obli- 
gations are  to  be  strictly  construed;  and  it  is  this:  that  the 
security  is  not  to  be  held  beyond  the  very  precise  stipulations  of 
his  contract.    He  is  not  liable  on  an  implied  engagement  where 
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a  party  oontraotmg  for  his  own  interest  might  be,  and  he  has 
a  right  to  insist  npon  the  exact  performance  of  any  condition 
for  which  he  has  stipulated,  whether  others  would  consider  it 
material  or  not  But  where  the  question  is  as  to  the  meaning  of 
the  written  language  in  which  he  has  contracted,  there  is  no 
difference,  and  there  ought  not  to  be  any,  between  the  contract 
of  a  surety  and  that  of  any  other  party.  I  feel  no  difficulty, 
therefore,  in  reading  the. short  instrument  which  we  are  called 
upon  to  construe  in  the  sense  which  erexy  person,  when  informed 
of  the  situation  of  the  parties,  and  who  had  considered  the  nature 
of  the  business  it  was  designed  to  facilitate,  would  naturally  place 
upon  it.  If  I  am  right  in  the  meaning  which  I  have  attributed  to 
the  several  expressions  contained  in  it,  it  did  not  look  to  a  single 
transaction,  or  to  dealings  between  the  parties  to  a  particular 
amount,  and  its  purposes  were  not  fully  accomplished  when  the 
person  whose  credit  was  intended  to  be  aided  had  once  con- 
tracted a  debt  to  the  plaintiff  to  the  amount  of  five  hundred 
dollars,  and  had  paid  that  debt.  It  contemplated  a  continuous 
business  and  a  standing  credit  to  the  amount  mentioned.  If  I 
am  right  in  this  (and  the  question  is  merely  one  of  construction), 
there  is  no  case  or  dichim  which  I  haye  met  with  which  will 
exonerate  the  defendant. 

The  adjudications  are  yery  numerous,  and  although  I  have 
examined  more  than  I  can  convenientiy  refer  to,  I  will  mention 
the  following  only,  each  of  which  contains  principles  which  will 
uphold  the  conclusion  which  I  have  arrived  at,  that  this  con- 
tract is  a  continuing  guaranty:  FeUowa  t.  Freniiaa^  8  Denio, 
618  [45  Am.  Dec.  484],  Hand,  senator;  Glark  ▼.  Burdett,  2  Hall, 
197;  Dougla88  v.  Reynolds,  7  Pet.  118;  Beni  t.  Edtishom,  1  Met 
24;  Bastow  t.  BenneU,  8  Oamp.  220;  Bapdye  t.  Bailey,  6  Conn. 
149  [18  Am.  Dec.  49];  Mayer  v.  Isaac,  6  Mee.  &  W.  605;  Mason 
y.  Fritchard,  12  East,  227;  Eargreave  y.  Smee,  6  Bing.  244; 
Allan  y.  Kenning,  9  Id.  618;  Eitchcock  y.  Eumfrey,  6  Man. 
&  Or.  560;  Martin  y.  Wright,  6  Ad.  &  El.,  N.  S.,  917.  In 
several  of  these  cases  the  intention  to  guarantee  a  continuous 
trading  was  much  more  distinoUy  expressed  than  in  the  present 
case;  but  in  others,  such  as  Mason  v.  FrUchard,  supra,  which 
has  repeatedly  received  the  sanction  of  the  courts  of  this  coun- 
try, and  has  never  been  disapproved  of  in  any  court,  and  in 
Maftin  v.  Wright,  supra,  which  was  decided  quite  recently,  the 
same  liberal,  or  I  may  rather  say  natural  and  reasonable,  intend- 
ment was  made  which  I  have  supposed  ought  to  be  applied  to 
the  instrument  under  consideration. 
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The  objection  that  the  consideration  was  not  suffldenUy  ex- 
pressed to  satisfy  the  requirement  of  the  revised  statute  of 
frauds  is  answered  by  the  judgment  of  this  court  in  Union  Bank 
v.  Cosier^s  Ex'rs,  8  N.  Y.  204  [53  Am.  Dec.  280]. 

I  am  in  &yor  of  affirming  the  judgment  of  the  supreme  court. 

Hasd,  J.y  deliyered  a  concurring  opinion. 
Judgment  affirmed. 

OuARANTT,  CoNSTBUcnoN  OF. — ^The  words  of  a  gnarsnty  are  to  mceiTe  a 
fair  and  reasonable  interpretation,  bo  as  to  attain  the  object  and  purpose  of 
the  instrument;  and  if  they  be  ambignoos,  they  mast  receive  the  constmc- 
tion  most  favorable  to  the  rights  of  the  guarantee  who  has  advanced  his 
money  on  that  interpretation:  CriU  v.  Burlingame,  62  Barb.  355;  White*9 
Bank  v.  Myles,  73  N.  Y.  341;  Lanier  v.  IVyman,  5  Bobt.  156,  all  citmg  the 
principal  case.  Mercantile  guaranties  are  not  to  be  subjected  to  the  standard 
of  critical  nicety  applied  to  instruments  drawn  by  professional  men:  Menard 
▼.  Seudder,  56  Am.  Dec.  610,  note  618.  Guaranties  are  subject  to  the  same 
rules  of  construction  as  are  applied  to  other  contracts:  UtUon  Bank  v.  Cotter*M 
Ex*rs,  53  Id.  280.  Full  effect  must  be  given  to  the  language  employed  in  a 
guaranty,  as  in  other  cases:  Church  v.  Simmons^  83  N.  Y.  263,  citing  the 
prinicpsl  case.  The  rule  that  the  words  of  an  instrument  are  to  be  taken  most 
strongly  against  tfie  party  who  signed  it  applies  to  guaranties:  Sieldes  v. 
Marshy  44  How.  Pr.  03,  citing  the  principal  case. 

GuARANTOA  IS  NOT  TO  BB  Hbld  bbyond  PRECISE  Tebms  of  his  Contract: 
Feliows  ▼.  Prentiss,  45  Am.  Dec.  484;  SmUh  v.  Starr,  4  Hun,  125;  S.  C,  6 
Thomp.  &  C.  389;  IlamHUm  v.  Van  Rensselaer,  43  N.  Y.  245;  Strong  Y,Lyon, 
63  Id.  174;  Dams  S,  Jf.  Co,  v.  Lawrence,  3  Thomp.  &  C.  391.  He  has  a  right 
to  insist  upon  exact  performance  of  any  condition  for  which  he  has  stipulated, 
whether  others  would  consider  it  material  or  not:  Paine  v.  JaneM,  14  N.  Y. 
681,  all  citing  the  principal  case.  He  may  in  his  guaranty  specify  the  terms 
upon  which  he  will  be  bound:  Wadsworth  v.  Alien,  56  Am.  Dec.  137. 

GoNTiNDiNO  GuARANTT,  What  IS:  See  Scott  V.  Myatt,  60  Am.  Dec.  486; 
Lowe  V.  BeckwUh,  68  Id.  659,  note  667,  where  the  prior  cases  are  collected. 
The  doctrine  of  the  principal  case  in  reference  to  continuing  guaranty  was 
re-examined  and  affirmed  in  Bindge  v.  Judson,  24  N.  Y.  65,  66. 

SuFFidSKOY  or  ExpBBSSiON  OF  GoNSiDEBATioN  OF  GuABAKTT:  See  Union 
Bank  v.  Coster^s  Ekc*rs,  53  Am.  Dec.  280,  note  288,  where  this  subject  is  dis- 
eossed  at  length.  If  from  a  reasonable  construction  of  the  guaranty  the  con- 
sideration for  the  promise  is  necessarily  inferable,  it  is  expressed  in  it  within 
the  meaning  of  the  Kew  York  statute:  Church  v.  Brown,  21  N.  Y.  318,  citing 
the  principal  case. 

The  principal  case  is  cited  in  Speyers  v.  Lambert,  1  Sweeny,  344;  S.  G., 
87  How.  Pr.  323;  S.  G.,  6  Abb.  Pr.,  N.  S.,  317,  as  having  reaffirmed  and  ap- 
proved the  decision  in  UnUm  Bank  v.  Coster's  ExWs,  3  N.  Y.  203;  S.  G.,  53 
Am.  Dec.  280;  in  Draper  v.  Snow,  6  Dner,  667,  as  showing  that,  in  the  judg- 
ment of  the  court  of  appeals,  the  decision  in  Brewster  v.  Silence,  8  N.  Y.  207, 
does  not  oonfliot  with  that  rendered  in  Union  Bank  v.  Coster's  ExWs,  su^tra; 
and  in  Dunning  v.  Boberts,  35  Barb.  470,  as  having  been  approved  and  followed 
In  Church  v.  Brown,  21  N.  Y.  315. 

The  pbingipal  case  is  followed  in  Grant  v.  Hotehkiss,  15  How.  Pr.  295, 
In  preference  to  Brewster  v.  Silence,  8  N.  Y.  207,  if  there  be  any  conflict  in 
lbs  two  decisions.    And  it  is  distinguished  in  Church  v.  Brown,  29  Barb.  490. 
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IvDOBSKB  ov  Ghxck  Bbawk  IN  Niw  YoRK  ON  Baitk  IK  OoHiTionoin; 

payable  at  a  fatnre  day,  and  preseDted  on  that  day,  followed  by  diahonor 

and  dne  notice,  is  liable  if  the  law  and  usage  in  Conneotioat  did  not  allow 

grace  on  such  inatmments. 
Law  of  Plaob  whebe  Draft  is  Patablb  governs  the  qneetion  of  allowiqg 

grace  on  it. 

AfPBAL  from  a  judgment  of  the  New  York  Buperior  court  in 
an  action  against  an  indorser.  The  indorsed  instrument  was  a 
bank  check  drawn  in  New  York  on  a  Connecticut  bank,  payable 
at  a  day  after  its  date,  and  presented  on  that  day.  By  New 
York  law  such  instruments  were  entitled  to  grace;  by  Connecti- 
cut law  they  were  not;  and  the  question  was,  which  law  was  ap- 
plicable. Former  decisions  in  the  cause  are  reported  in  5  Sandf. 
826;  8  N.  Y.  190;  2  Duer,  584. 

(7.  T.  Porter^  for  the  appellant. 

Asa  ChUdj  for  the  respondent. 

By  Court,  Johnson,  J.  When  this  case  was  before  this 
court  upon  a  former  occasion,  its  discussion  and  decision  chiefly 
iuTolved  the  inquiry  whether,  by  the  law  merchant,  the  instru- 
ment declared  on  was  such  that  days  of  grace  were  or  were  not 
to  be  allowed  upon  it.  Upon  that  question,  we  were  of  opinion 
that  it  was  entitled  to  days  of  grace.  We  were  further  of  the 
opinion  that  the  usage  of  the  Thompson  Bank  did  not  control 
the  rights  of  the  parties  in  this  respect. 

As  the  case  now  presents  itself,  it  appears  that  by  the  law  of 
the  state  of  Connecticut,  where  this  paper  was  to  be  paid,  it  was 
payable  upon  the  day  when,  by  its  tenor,  it  became  due,  with* 
out  grace.  What  the  law  of  a  foreign  country  is,  can  only  be 
determined  upon  evidence;  it  is  a  question  of  fact.  The  supe- 
rior court  has  decided  upon  evidence  derived  from  the  best 
sources,  and  of  the  most  unquestionable  character  that  such  ia 
the  law  of  Connecticut,  and  we  see  no  ground  to  doubt  the  cor- 
rectness of  that  conclusion.  Nor  is  there  any  more  room  to  doubt 
that  by  the  law  of  this  state  the  law  of  Connecticut  is  to  control 
and  govern,  in  respect  to  the  allowance  of  grace  upon  a  bill  of 
exchange,  or  check  drawn  upon  and  payable  at  a  bank  in  that 
state:  Story's  Confl.  L.,  2d  ed.,  sec.  861. 

The  judgment  should  be  affirmed. 

Judgment  accordingly. 
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Law  ov  Plagi  wribb  CoMraAor  is  to  bb  Pebvobhkd  ifovenif  in  deter* 
taining  the  rights  of  the  parties  to  »  oontnct  made  in  one  ooontry  to  be  per- 
-formed  in  another:  Odell  v.  (Tray,  55  Am.  Deo.  147,  note  150,  where  other 
cases  are  ooUected;  HUdreik  y.  8hepard^  65  Barb.  270;  Dickmaon  ▼.  Edwtu^ 
13  Hun,  407;  Graham  v.  Fint  NaUonal  Bamh  qf  Norfolk,  84  N.  T.  201;  S. 
•O.,  3S  Am.  Rep.  532,  all  citing  the  principal  case.  The  law  of  the  place 
where  a  note  or  draft  is  payable  governs  as  to  the  days  of  grace  allowed  upon 
It:  JeweU  y.  Wright,  30  N.  T.  264;  S.  C,  18  Abb.  Pr.  86;  S.  C.,  27  How.  Fr. 
490;  Wa^ne  Co,  8euing%  Bank  y.  Low,  6  Abb.  N.  C  86^  both  citing  the  prin* 
"cipal  case. 

Thb  fbikgipal  gabs  is  cited  in  OuUer  v.  Be^nolda,  64  HL  S25,  to  tlie 
poiat  that  a  draft  on  a  bank,  payable  at  a  day  sabseqnent  to  its  d«to|  is  *  bill 
•cf  ezohange,  and  entitled  to  days  of  graoe. 


Zabbibeie  V.  Smith. 

[18  Vxw  ToBK  (8  SsBXAir),  83L) 

Aonov  Lns  vob  Bepsbsbntino,  from  Bad  Motivbb  avd  to  Ikdvob 
Cbbdit,  that  an  intending  purchaser  is  solyent  and  worthy  of  orsditi 
when  the  person  making  the  statement  knows  the  parohaser  to  be  embar- 
rassed, and  the  person  to  whom  it  is  made  is  induced  by  it  to  sell  goods^ 
to  his  loss.  How  long  the  seller  reasonably  relied  on  the  representation 
in  giving  credit  is  a  question  of  fact  for  the  jury. 

AonoN  FOK  Damaobb  fok  Dbgbit,  in  falsely  recommending  the  oredit  of  a 
person,  does  not  survive,  and  is  not  assignable. 

Objection  on  Gbound  or  Kon-joindbk  or  Pabtnbb,  in  an  aotion  by  the 
other  members  of  a  firm  for  deceit  practiced  upon  them,  must  be  taken, 
under  the  New  York  code  of  procedure,  by  demurrer  or  answer;  if  not 
pleaded,  it  is  waived,  and  cannot  be  proved  in  diminution  of  damagsa. 

Appeal  from  a  judgment  for  plaintifb  in  an  aotion  for  dam- 
ages for  fitlsely  representing  a  person  as  worthy  of  meroantila 
-credit.    The  facts  appear  in  the  opinion. 

WUliam  Porter,  for  the  appellahi 

Enoch  L.  Faucher,  for  the  respondent. 

By  Oonrt,  Dsnio,  J.  The  questions  oiF  law  arising  upon 
this  appeal  appear  to  be  the  following:  1.  Whether  the  com* 
plaint  sets  forth  a  cause  of  action;  2.  Whether  the  evidence  on 
the  part  of  the  plaintiffs,  standing  uncontradicted,  made  out  a 
case  suitable  to  be  submitted  to  the  jury,  or  whether,  on  the  con- 
trary, they  ought  to  have  been  nonsuit^;  8.  Whether  the  sales 
of  goods  made  by  the  plaintifEs  to  Walter  H.  Smith,  subsequent 
to  April,  1848,  were  so  far  out  of  the  influence  of  the  alleged 
iBiae  representation  that  the  consideration  of  them  should  have 
heea  taken  from  the  jury;  4.  Whether  the  interest  of  John  A. 
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O.  Giftj  mm  asngnable;  if  not,  6.  Whether  the  action  in  the 
names  of  the  other  partners  can  be  suBtainprl.  in  conseqnence  of 
the  defendant  haying  omitted  to  demur  to  tlio  complaint;  and 
htstljy  if  the  List  point  is  determined  against  the  defendant, 
whether  the  Talue  of  the  interest  of  Gbaj  onght  to  have  been 
deducted  from  the  recoTeiy. 

1.  The  complaint  imputes  to  the  defendant  the  sending  of  the 
message  with  a  view  of  inducing  the  plaintiffs  to. sell  goods 
fco  WiJter  H.  Smith;  and  the  message  imports  that  the  defend- 
ant had  examined  into  Smith's  affidrs  with  sufficient  attention 
to  enable  him  to  express  the  opinion  that  he  might  safely  be 
trusted.  This  is  somewhat  qualified  by  the  promise  that  in  case 
of  anything  adverse  hi^pening  they  should  be  taken  care  of,  a 
promise  which,  it  is  admitted,  cannot  be  availed  of  in  this  action; 
still,  with  this  deduction  from  its  force,  it  was  a  representation 
of  considerable  strength,  that  the  defendant  had  ascertained  that 
Smith  was,  in  a  business  point  of  view,  trustworthy.  The  sec- 
ond branch  of  the  message,  as  set  out,  is  equally  strong — 
that  the  defendant  had  talked  with  Smith,  and  was  satisfied  he 
was  solvent  and  was  going  on  well.  Such  a  representation,  from 
a  person  entitled  to  confidence,  would  be  calculated  to  exercise 
more  or  less  influence  upon  the  mind  of  a  dealer.  Then  the 
breach  is  that  Smith  was  in  fact  insolvent,  and  the  defendant 
had  not  made  any  such  examination  as  he  represented,  and  was 
tmacquainted  with  Smith's  affitirs,  except  to  know  that  he  was 
indebted  four  thousand  dollars.  It  is  unnecessaiy  to  remark 
here  upon  the  alleged  fraudulent  concealment,  for  I  am  of  opin- 
ion that  to  represent,  of  a  man  entirely  insolvent,  that  you  have 
examined  into  his  affairs,  and  consider  him  solvent  and  worthy 
of  credit,  and  that  he  is  going  on  well,  when  all  you  know  of 
his  business  condition  is  that  he  owes  a  large  sum  of  money,  is 
actionable,  if  the  representation  was  made  from  bad  motives,  in 
order  to  induce  a  credit. 

In  Addivgton  v.  AUen^  11  Wend.  374,  886,  the  court  for  the 
correction  of  errors  decided  that  in  an  action  of  this  kind  the 
plaintiff  must  aver  that  the  false  representation  was  made  with 
an  intention  to  deceive  and  defraud  him.  Under  our  present 
system  of  pleading,  I  conceive  that  a  complaint  should  contain 
the  substance  of  a  declaration  under  the  former  system.  It  is 
sufficient,  however,  that  the  requisite  allegation  can  be  fairly 
gathered  from  all  the  averments  in  the  complaint,  though  the 
statement  of  them  may  be  argumentative,  and  the  complaint 
deficient  in  technical  langui^.    In  this  complaint  the  message 
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is  characterized  as  false  and  deceitful,  and  it  is  arerred  that  by 
means  of  it  the  plaintiffs  have  been  deceived  and  defrauded, 
and  that  the  defendant  "wrongfully  and  deceitfully  encouraged 
and  persuaded  the  plaintiffs  to  sell  the  goods.  And  it  is  further 
aUeged  that  the  defendant,  when  he  sent  the  message,  well 
knew  that  the  plaintiffs  would  rely  upon  its  truth,  and  that  it 
would  induce  them  to  sell  and  deliver  the  goods  to  W.  H. 
Smith,  upon  credit,  when  he  was  not  a  person  to  be  safely 
trusted.  This  language,  taken  together,  I  think,  by  a  reason- 
able intendment,  makes  out  the  allegation  of  bad  faith  and  evil 
intention  on  the  part  of  the  defendant,  though  a  concise  aver- 
ment in  the  terms  mentioned  in  the  books  would  have  been 
better  pleading,  and  more  in  accordance  with  the  spirit  of  the 
code. 

2«  The  sending  of  the  message  and  its  delivery  by  Sayre  were 
proved,  and  though  it  varied  slightly  from  the  statement  in  the 
complaint,  the  defendant  did  not  avail  himself  of  the  variance 
in  the  manner  pointed  out  by  the  code:  Collin  v.  OurUer,  11  N. 
Y.  368  [62  Am.  Dec.  118].  Its  terms,  and  the  circumstances 
under  which  it  was  sent,  showed  clearly  that  the  intention  was 
to  induce  the  plaintiffs  to  give  credit  to  Smith.  The  defendant 
could  have  had  no  other  motive  in  sending  it.  Now,  although  it 
was  not  a  very  strong  recommendation  of  the  responsibility  of 
Smith,  it  tended  to  convey  the  opinion  that  he  was  a  safe  per- 
son to  be  trusted  with  a  quantity  of  goods,  and  that  the  defend- 
ant h«)d  ascertained  such  to  be  the  fact  from  conversation  with 
him  and  an  examination  of  his  affairs.  The  most  important  cir- 
cumstance respecting  the  solvency  of  a  business  man  is  the 
amount  of  the  debts  which  he  owes.  The  plaintiffs  proved,  by 
the  defendant's  own  sworn  declaration,  that  he  had  no  knowl- 
edge whatever  of  the  amount  of  Smith's  debts.  It  appeared, 
moreover,  that  Smith  was  at  that  time  indebted  to  the  defend- 
ant in  a  sum  "vthich,  considered  in  reference  to  the  extent  of  his 
business,  was  large.  This,  of  course,  the  defendant  knew,  for 
the  debt  was  in  part  owing  to  him,  and  as  to  the  rest,  he  was 
surety  for  its  payment.  Good  faith  required  that  the  existeuce 
of  these  debts  should  have  been  communicated  to  the  plaintiffs. 
It  was  an  important  qualification  of  the  information  actually 
conveyed  by  the  message,  and  should  have  formed  a  part  of  it. 
Had  the  plaintiffs  been  informed  that  Smith  was  going  on  at 
the  sufferance  of  the  defendant,  who  could  at  any  time  shut  up 
his  store,  it  is  improbable  that  they  would  have  trusted  him. 
The  defendant  volunteered  to  inform  the  plaintiffis  as  to  Bmith'a 


564  Zabktsktk  v.  Smttb.  [New  York. 

buamess  condition,  with  a  view  to  procure  credit  for  him,  and 
it  was  disingenuous  to  withhold  this  material  circumstance.  I 
think  the  case  was  a  fit  one  to  be  passed  upon  by  the  jury,  and 
that  the  nonsuit  was  properly  denied. 

3.  I  think,  too,  it  was  a  question  for  the  jury  whether  the 
sales  made  to  Smith  in  the  summer  and  autumn  of  1848  could 
have  been  influenced  by  the  recommendation  made  in  April  of 
that  year.  It  is  quite  a  different  question  from  that  presented 
in  the  cases  referred  to  by  the  defendant's  counsel,  upon  guaran- 
ties: Rogers  v.  Warner^  8  Johns.  119;  Whiiney  v.  Orooi,  24 
Wend.  82.  These  cases  turned  upon  the  construction  of  the 
language  of  a  contract,  and  the  question  was  whether  it  con- 
templated a  single  transaction  or  a  series  of  transactions.  In 
the  case  under  consideration,  the  defendant  is  charged  with  in- 
fusing into  the  minds  of  the  plaintiffs  false  views  as  to  Smith's 
business  condition  and  circumstances;  and  the  question  is 
whether,  considering  the  defendant  to  be  culpable,  the  wrong 
impressions  thus  inculcated  would  have  been  likely  to  operate 
for  a  period  of  between  six  or  seven  months.  It  would  be  mani- 
festly unreasonable  to  limit  the  defendant's  liability  stricUy  to  the 
very  time  of  making  the  recommendation,  for  it  would  have  been 
as  likely  to  operate  upon  the  plaintiffs'  minds  at  any  time  during 
the  same  season,  and  within  a  few  weeks  or  months,  as  at  the 
time  when  it  was  given.  Whether,  according  to  the  common 
usage  of  men  of  business,  a  fresh  inquiry  would  be  likely  to  be 
made  at  a  time  not  more  remote  than  that  of  the  last  purchases 
in  this  case,  presented  a  question  for  the  exercise  of  the  good 
sense  of  the  jury,  and  I  think  the  court  was  right  in  leaving  it 
to  them.  If  they  had  determined  that  the  late  purchases  were 
too  remote  to  be  affected  by  the  representation,  we  should  have 
been  satisfied  with  the  finding.  In  short,  this  was  not  a  ques- 
tion of  law,  but  of  fact. 

4.  If  the  interest  of  Mr.  Oray  in  the  cause  or  action  was  not 
of  a  nature  to  be  transferable  by  assignment,  the  written  transfer 
given  in  evidence  was  inoperative,  and  he  was  a  necessary  party 
to  the  action.  We  decided  at  the  last  term,  in  the  case  of 
McKee  v.  Judd,  12  N.  Y.  622  [anie,  p.  616],  that  a  right  of  action 
for  the  conversion  of  personal  chattels  might  be  assigned,  so  as 
to  vest  a  property  in  the  assignee,  and  enable  him,  under  the 
provisions  of  the  code,  to  maintain  the  action.  This  vras  in  ac- 
cordance with  OiUet  v.  Fairchildf  4  Denio,  80,  and  Hudson  v. 
PleUf  11  Paige,  180,  and  I  have  no  doubt  of  its  correctness.  But 
this  is  a  different  case,  and  depends,  as  we  shall  see,  upon  differ* 
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ent  principles.  The  maxim  of  the  common  law  is,  AcHo  perBonaHs 
morUur  cum  persona.  This  principle  was  not  originally  applied 
to  causes  of  action  arising  out  of  the  breach  of  a  contract.  These 
were  parcel  of  the  personal  estate  in  respect  to  which  the  execu- 
tor or  administrator  represents  the  person  of  the  deceased,  and 
is  in  law  his  assignee:  Baymond  y.  FUch^  2  Cromp.  M.  &  B.  688, 
697;  1  Williams  on  Executors,  677;  Broom's  Legal  Maxims,  702. 

But  as  to  this  class  of  rights  of  action,  late  cases  have  some- 
what qualified  the  rule,  and  it  is  now  well  settled  that  an 
executor  or  administrator  cannot  maintain  an  action  upon  an  ex- 
pressed or  implied  promise  to  the  deceased,  where  the  damage  con- 
sists entirely  of  the  personal  suffering  of  the  deceased,  whether 
mental  or  corporeal.  Actions  for  the  breach  of  a  promise  of 
marriage,  for  unskillfulness  of  medical  practitioners  contrary  to 
their  implied  undertaking,  the  imprisonment  of  a  party  on  ac- 
count of  the  neglect  of  his  attorney  to  perform  his  professional 
engagement,  fall  under  this  head,  being  considered  virtually 
actions  for  injuries  to  the  person:  Chamberlain  y.  Williamson,  2 
Man.  &  Sel.  4y08.  But  all  actions  arising  ex  delicto  were  goTemed 
by  this  maxim  until  the  statute  of  8  Edw.  m. ,  c.  7,  changed  the 
rule  respecting  actions  of  trespass  de  bonis  asportatis,  authoriz- 
ing such  suits  to  be  maintained  by  executors  where  the  taking 
was  in  the  life-time  of  their  testator.  Another  act,  passed  in 
the  fifteenth  year  of  the  same  reign,  chapter  6,  gave  the  like 
actions  to  administrators.  These  statutes  have  been  greatly 
extended  by  an  equitable  construction,  as  will  be  seen  by  the 
cases  collected  in  Williams'  treatise  on  executors,  vol.  1,  p.  670; 
but  I  do  not  find  that  an  action  on  the  case  for  a  deceit  has  ever 
been  considered  as  within  the  purview  of  the  statutes.  It  was 
not  until  a  late  period  that  executors  or  administrators  were 
enabled  to  maintain  an  action  for  injuries  to  the  real  estate  of 
the  deceased.  Such  remedies  were  given  by  the  statute  of  8 
A  4  Wm.  IV.,  c.  42:  Broom's  Legal  Maxims,  406.  The  revised 
statutes  of  this  state  have  proceeded  on  the  assumption  that  by 
the  common  law  actions  for  a  tort  could  not  be  maintained  by 
personal  representatives.  Hence  we  find  it  enacted  that  **  ex- 
ecutors and  administrators  shall  have  actions  of  trespass  against 
any  person  who  shall  have  wasted,  destroyed,  taken,  or  carried 
away,  or  converted  to  his  own  use,  the  goods  of  their  testator  or 
intestate  in  his  life-time.  They  may  also  maintain  actions  for 
trespass  committed  on  the  real  estate  of  the  deceased  in  his  life- 
time:" 2B.  B.  114,  sec.  4. 

If  it  be  true  that  the  executors  or  administrators  are,  as  it  was 
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said  by  Lord  Abinger,  in  Raymond  t.  FUch^  supra,  the  testator's 
aesignees,  it  is  fair  to  assame  that  they  take  whatever  of  a 
personal  nature  the  deceased  had  which  was  capable  of  assign- 
ment, and  that  the  power  to  assign  and  to  transmit  to  personal 
representatives  are  convertible  propositions.  Upon  the  reason 
of  the  thing,  this  should  be  so,  for  no  good  title  can  be  passed 
to  an  assignee  of  an  interest  which  dies  with  the  person  of  the 
assignor.  This  distinction  has  been  made  the  foundation  of 
several  judicial  decisions.  Cowen,  J.,  said,  in  People  v.  Tioga 
C.  P.,  19  Wend.  76:  ''I  have  never  been  able  to  find  any  case 
in  England  which,  in  respect  to  personal  estate,  has  given  the 
assignee  a  greater  right  than  would  go  to  an  executor,  none 
which  vests  in  him  a  right  of  action  for  a  personal  tort,  or  any 
other  mere  tort.''  In  Sommer  v.  WiU,  4  Serg.  &  B.  19,  28,  the 
action  was  for  a  malicious  abuse  of  legal  process  against  prop- 
erty. The  plaintiff,  before  bringing  the  action,  had  made  an 
assignment,  imder  an  insolvent  act,  of  all  his  estate,  credits,  and 
effects.  It  was  objected  that  he  had  parted  with  his  right  of 
action.  The  court,  however,  held  that  it  was  not  the  subject  of 
an  assignment  under  the  insolvent  act.  They  say  that  the  cause 
of  action  was  neither  estate,  credits,  or  effects;  that  it  was  a 
personal  action  that  would  die  with  the  person.  They  odd: 
"If  it  passed  by  the  assignment,  his  death  would  not  affect 
it.''  The  same  doctrine  was  laid  down  in  Norlh  v.  Thimer,  9 
Id.  244.  It  was  an  action  of  trespass  de  bonis,  and  the  question 
was  whether  an  assignment  by  one  of  the  plaintiffs  pendente  lite, 
accompanied  by  the  payment  of  the  defendant's  costs,  qualified 
him  to  be  a  witness — ^the  courts  in  Pennsylvania  allowing  parties 
to  the  record,  when  not  interested,  to  be  witnesses.  The  court 
held  that  the  assignment  was  effectual  to  divest  him  of  interest; 
and  they  say  that  the  rule  holding  the  right  of  action  for  per- 
sonal injuries  not  to  be  assignable  "  does  not  hold  with  respect 
to  a  trespass  committed  against  the  party's  goods,  the  remedy  for 
which  survives  to  his  personal  representatives,  by  the  statute  of 
4  Edw.  m.,  0.  7,  which  clearly  shows  that  such  a  cause  of 
action  is  separable  from  the  person  of  the  owner."  And  Story, 
J.,  in  Comegys  v.  Vasse,!  Pet.  213,  remarked  that  it  might  in 
general  be  assumed  that  "  mere  personal  torts,  which  die  with 
the  party,  and  do  not  survive  to  his  personal  representatives,  are 
not  capabliB  of  passing  by  assignment." 

These  cases  certainly  furnish  a  respectable  amount  of  judicial 
authority,  and  I  think  warrant  us  in  holding  that  any  interest 
to  which  the  personal  representatives  of  a  deceased  party  would 
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not  sacoeed  is  not  the  subject  of  aHmgnment  tnler  vioot.  The 
subject  is  one  of  great  piactioal  importancCy  since  the  code  of 
piocedare  has  authonzed  actions  by  assignees  of  a  chose  in  ac- 
tion; and  I  am  glad  to  find  a  rule  laid  down,  of  easyapplicationy 
which  will  furnish  a  ready  solution  of  many  questions  upon  which 
the  courts  of  original  jurisdiction  have  differed  in  opinion.  I 
may  mention  an  additional  case  from  the  supreme  court  of  Penn* 
sylvania,  upon  the  general  question.  ffDonnel  t.  Seyberi^  13  Sefg* 
A  B.  54, 66,  was  an  action  for  an  excessive  distress.  It  was  held 
that  the  cause  of  action  could  not  be  assigned.  '*  It  is  not,"  say 
the  court, '-'  an  action  of  contract  or  of  properly.*'  The  amend* 
ment  made  in  1861  to  the  one  hundred  and  eleventh  section  of 
the  code  seems  to  have  been  designed  to  correct  an  erroneous 
construction  sometimes  given  to  the  section  as  originally  enacted, 
by  which  all  causes  in  action  were  held  to  be  assignable;  but  I 
do  not  think  the  amendment  bears  upon  the  present  question. 
If  I  am  right  in  what  has  been  said,  the  instrument  executed 
by  Oray  to  Zabriskie  did  not  pass  any  interest. 

6.  Although  Gbay,  on  the  assumption  that  he  had  not  parted 
with  his  interest,  was  a  necessary  party  to  the  action,  the  defend- 
ant might,  notwithstanding,  consent  to  waive  the  objection  and 
litigate  the  case  upon  the  merits.  Under  the  former  qrstem  the 
defendant  could  not,  in  actions  ex  deUclo,  object  to  the  non-joinder 
of  one  who  ought  to  have  been  made  a  party  plaintiff,  except  hf 
plea  in  abatement:  1  Saund.  PI.  261,  291,  note  g  and  note  n; 
OMeri  V.  Dickenon,  7  Wend.  451  [22  Am.  Dec.  592];  and  the 
<K>de  of  procedure  provides  that  where  there  is  a  defect  of  parties 
apparent  upon  the  face  of  the  complaint  the  defendant  may 
demur;  and  that  where  such  an  objection  exists,  but  it  does  not 
appear  by  the  complaint,  it  may  be  taken  by  answer:  Sec.  144, 
fiubd.  4,  and  sec.  147;  but  if  no  such  objection  be  taken  either 
by  demurrer  or  answer,  the  defendant  shall  be  deemed  to  have 
waived  the  same:  Sec.  148.  A  dilatory  defense,  which  a  plea  in 
abatement  is  considered  to  be,  is  not  favored;  but  he  who  is 
entitled  to  avail  himself  of  it  must  interpose  it  promptly,  accord* 
ing  to  the  established  forms.  Here  the  facts  were  fully  disclosed 
by  the  complaint,  and  the  defendant  could  have  demurred.  The 
authority  to  object  by  way  of  answer  is  in  terms  limited  to  cases 
where  the  fact  does  not  appear  in  the  prior  pleading.  When, 
therefore,  the  last  section  which  I  have  quoted  declares  that  if 
the  objection  is  not  taken  by  demurrer  or  answer  it  shall  be  con- 
sidered as  waived,  it  means  that  if  it  be  not  taken  by  demurrer 
where  that  mode  is  proper,  or  by  answer  in  cases  where  that  is 
the  appropriate  method,  it  is  waived. 
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This  constraction  will  give  full  effect  to  all  the  language,  and 
will  besides  compel  the  defendant  to  take  his  ground  with  the 
promptness  inculcated  by  the  rule  of  pleading  to  which  I  have 
referred.  I  observe  that  it  has  been  determined  at  a  special 
term  in  the  fifth  district  that  matter  in  abatement  must  be 
pleaded  separately,  prior  to  the  putting  in  a  plea  in  bar:  Oardir 
ner  v.  Clarke  6  How.  Pr.  449.  The  reasoning  of  Mr.  Justice 
W.  F.  Allen  in  that  case  commends  itself  to  my  judgment,  and 
individually,  I  should  be  ready  to  approve  its  correctness,* but 
it  is  unnecessary  for  the  court,  in  this  case,  to  pass  upon  that 
question.  The  defendant  must  be  held  to  have  waived  the  ob- 
jection to  the  non-joinder  of  Gray  by  omitting  to  demur. 

6.  The  only  remaining  question  then  arises,  whether  the  de- 
fendant was  entitled  to  give  in  evidence  the  non-joinder  in 
diminution  of  damages.  It  has  been  repeatedly  decided  that 
where  one  or  more  of  several  tenants  in  common  sues,  and  the 
defendant  neglects  to  avail  himself  of  the  objection  by  plea 
in  abatement,  he  may  still  give  it  in  evidence  to  reduce  the 
damages:  Dochvray  v.  Dickenson^  Skin.  640;  Blackburn  ▼. 
Graves,  1  Mod.  102;  Addison  v.  Overend,  6  T.  R.  766;  Sedffworth 
V.  Overend,  7  Id.  279;  Wheelwright  v.  Depeyster,  1  Johns.  471 
[3  Am.  Dec.  345];  Rioh  v.  Penfield,  1  Wend.  380,  386;  Gilbert  v. 
IHckerson,  supra.  These  authorities  are  conclusive  against  tha 
plaintiEEs  unless  there  is  a  distinction  between  tenants  in  com- 
mon and  joint  tenants.  The  members  of  the  firm  were  joint 
tenants,  and  not  tenants  in  common.  Partners  are  joint  tenants 
of  all  the  partnership  effects  during  the  existence  of  the  co- 
partnership, and  even  after  dissolution  until  its  affairs  are  wound 
up:  West  V.  Skip,  1  Yes.  sen.  242;  Collier  on  Part.,  sec.  123; 
Murray  v.  Mum/ord,  6  Cow.  441.  In  the  case  of  tenants  in 
common,  the  rule  allowing  the  interest  of  the  party  not  joined 
to  be  proved  in  diminution  of  damages  is  put  upon  the  ground 
that  he  may  still  sue  for  the  value  of  his  share,  as  was  done 
in  Sedgworth  v.  Overend,  supra.  But  joint  tenants  are  not 
owners  of  separate  shares.  Each  joint  owner  has  title  to 
the  entirety:  Co.  Lit.  186  a;  2  Bla.  Com.  182.  I  am  therefore 
of  opinion  that  where  the  defendant  permits  one  or  more  of 
several  joint  tenants  to  sue  alone  in  an  action  of  tort,  by  not 
pleading  the  joint  tenancy  in  abatement,  the  recovery  should 
be  for  the  damages  sustained  by  all  the  joint  tenants. 

In  the  course  of  the  trial  the  plaintiffs  were  permitted  to 
prove,  against  the  defendant's  objection,  that  Sayre  was  charged 
hy  the  defendant  with  a  communication  to  Schoolcraft,  of  the 
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same  tenor  with  the  one  which  he  was  zeqneeted  to  make  to  the 
plaintiffs,  and  at  the  same  time.  I  think  this  was  admissible  as 
a  part  of  the  transaction,  and  as  tending  to  show  the  motive  of 
the  defendant. 

The  defendant  also  excepted,  because  the  judge  did  not 
respond  specifically  to  all  the  propositions  stated  in  writing  by 
the  defendant's  counsel.  I  do  not  think  we  ought  to  apply  to  the 
case  of  a  series  of  |.Topositions,  in  a  request  to  charge,  the  rule 
applicable  to  an  exception  to  a  charge-— that  if  any  part  of  it  is 
correct  the  exception  is  unavailable  for  not  specifying  the  parts 
intended  to  be  objected  to;  and  I  concede  that  the  judge  ought 
to  respond  to  each  proposition,  provided  it  presents  a  question 
of  law  bearing  upon  the  evidence.  But  in  this  case,  where 
the  separate  propositions  were  yery  numerous,  and  the  charge 
covered  generally  the  questions  of  law  presented,  the  defendant's 
counsel,  if  he  conceived  that  any  one  or  more  of  them  was  not 
sufficiently  answered,  should  again  have  called  the  judge's  atten- 
tion to  it.  This  the  counsel  did  in  this  case  as  to  one  point, 
and  it  was  fully  met  by  the  additional  charge.  If  there  was  any 
other  proposition  which  the  judge  failed  to  answer,  it  should 
have  been  mentioned. 

The  result  of  these  remarks  is,  that  the  judgment  of  the 
supreme  court  should  be  affirmed. 

Haiid  and  Mabvin,  JJ.,  dissented* 

• 

Judgment  affirmed. 

FaLSB  RXPIUBIIITATIOHS,  ACTIOH  FOB,  GsKKRALLT:  Sm  WhiU  ▼.  MtniU^ 
67  Am.  Deo.  627,  note  630;  8Ulu  ▼.  WhiU^  45  Id.  214,  note  216;  T^mm  v. 
Pasmwre^  44  Id.  181,  note  186;  Juzan  y.  TVnifmtn,  Id.  448;  Medhwry  v.  Wal- 
ton,  39  Id.  726»  note  733.  Where  a  party  misrepresents  or  oonoeals  the  condi« 
tion  of  a  person  in  reference  to  whose  credit  inquiries  are  made  of  him,  he 
will  be  liable  to  the  plaintiff  for  the  value  of  the  goods  sold  by  the  latter  to 
such  person:  Vide  v.  QoaSf  49  Barb.  98,  citing  the  principal  case.  And  see 
note  to  Lord  v.  CoUey,  25  Am.  Dec.  447,  where  the  subject  of  the  liability  of 
a  party  for  recommendation  for  credit  is  discussed  at  length.  A  general  let- 
ter  of  reoommendation  of  credit  of  an  insolvent,  the  writer  knowing  the  in- 
solvency, is  sufficieut  to  maintain  an  action:  Mane  v.  SwUe,  19  How.  Pr.  284, 
citing  tiie  principal  case. 

ScixNTKB  MUST  Bx  Pbotkd  ih  AonoH  TOB  Falsi  Bbfbbbxktations: 
See  Campbell  v.  nUlman,  61  Am.  Deo.  196,  note  201;  Mahurin  v.  Hatdingt 
69  Id.  401,  note  407;  Mitehdl  v.  Zimmerman,  61  Id.  717,  note  722;  Mumroe 
T.  FrileheU,  60  Id.  203,  note  208;  IRngtiimry  v.  Taylor,  Id.  607;  Tryim  v. 
WMtmarBh,  36  Id.  339,  note  343;  LMeU  v.  Baktr,  Id.  358.  In  an  action  for 
false  representations  as  to  another's  credit^  the  complaint  must  aver,  and  the 
plaintiff  must  prove,  that  the  representations  were  made  with  intent  to  de- 
ceive and  defraud:  Wakeman  v.  DaUey,  51  N.  Y.  33;  S.  G.  in  supreme  courts 
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44  Barb.  502;  Marth  v.  hotter,  40  N.  Y.  505;  A»r6er  ▼.  Jfoiyoih  51  Barix  133; 
Brown  v.  ^rodbett,  55  How.  Pr.  35,  all  citing  the  principal  case.  In  an  ac- 
tion to  avoid  a  nie  for  fraud,  the  evidence  of  frandolent  repreaentationa  to  be 
Bubinitted  to  the  jury  need  not  be  confined  to  repreaentationa  made  at  the 
time  of  the  aale,  bat  may  indnde  atatomenta  made  by  the  buyer  long  previooa, 
where  anch  atatomenta  led  to  the  commencement  of  a  coarse  of  dwJing  of 
which  the  sale  in  qaeation  ia  a  part,  and  where  the  buyer  has  never  corrected 
auch  atotementa,  but  on  further  inquiry  by  the  seller  has  made  aimllar  rep- 
feaentationt:  King  ▼.  FiUhy  1  Keyea,  441;  S.  0.,  2  Abb.  App.  Dec  515,  citing 
the  principal  oaae.  It  ia  for  the  jury  to  determine  whether  or  not  the  aala 
waa  influenced  by  repr^iMntationa  made  aome  monjbha  before:  Von  Brmek  t. 
Peyatr^  2  Robt  478;  S.  C.»  28  How.  Pr.  297,  citing  the  principal  caaa.  And 
evidence  of  former  pnrohaaea  ia  admiaaible,  although  they  had  been  paid  for: 
King  V.  FUch,  1  Keyea,  441;  8.  C,  2  Abb.  App.  Dec  441,  citing  the  prinoi- 
fMd  case. 

What  Biqbts  ov  Acnoif  Absiorablb:  See  McKtt  t.  Judd^  ante,  515^ 
ooto  516,  where  other  caaea  are  collected.  In  New  York  everything  tiiat  can 
be  transmitted  to  the  personal  repreaentative  of  a  person  ia  aaaignable:  Smith 
▼.  Smiih,  9  Abb.  Pr.,  K.  S.,  422;  Qouid  t.  Chuid,  36  Barb.  275;  Ma4Jxifyr. 
Maehey,  43 Id.  61;  Dratey. Sn^th,  12 Hun,  533;  Btaher/ordY.Aiken,Zl!bam^ 
ft  C.  62;  DevUn  t.  Mayi>r,  63  N.  Y.  15;  S.  C,  50  How.  Pr.  8»  all  citing  the 
principal  case  Whether  a  cauae  of  action  is  assignable  or  not  depends 
mivinly  on  whether  or  not  it  would  aurvive  to  the  ezeeutors  or  adminiatrators 
of  the  aaaignor  in  case  of  hia  death:  Dinhmy  v.  Fag,  38  Barb.  20;  IHed  ▼• 
New  York  Cent,  B.  B.  Co.,  25  How.  Pr.  285;  DevUn  v.  Mayor,  63  N.  Y.  15| 
€.  C,  50  How.  Pr.  8,  all  citing  the  principal  caac  Whatover  was  formerly 
aaaignable  in  equity  ia  now  assignable  under  the  code:  Strong  r,  CRmn^  12Ind. 
99,  citing  the  principal  caac  It  was  aald  in  Wada  v.  KaJbJkiach^  58  N.  Y. 
1284,  S.  C,  16  Abb.  Pr.,  N.  S.,  107,  citing  the  principal  caae,  that  the  old 
rule  that  all  actiona  abato  by  the  death  of  the  aole  plaintiff  or  defendant  baa 
t>een  somewhat  modified  in  England  by  statute  and  judicial  deciaiona. 

A  right  of  action  for  a  personal  tort  doea  not  aurvive,  and  ia  not  assigna- 
ble; Bvrtt  V.  Baldwin,  8  Abb.  Pr.  353;  a  C,  30  Barb.  182;  S.  C,  17  How. 
Pr.  287;  Setter  v.  MaJli,  11  Abb.  Pr.  131;  S.  C,  32  Barb.  79;  Brookt  v.  Htm^ 
/ord,  15  Abb.  Pr.  345;  SmiUh  v.  Corbiere,  3  Boaw.  634;  Beit  v.  Vedder,  58  How. 
Pr.  188;  Ptdver  v.  //orrw,  52  N.  Y.  75,  all  citing  the  principal  caae.  An 
action  for  breach  of  promise  of  marriage  cannot  aurvive  againat  the  adminia* 
trator  of  the  promisor:  Wade  v.  KaJbJleiach,  15  Abb.  Pr.,  N.  S.,  20,  citing  the 
principal  case.  An  executor  cannot  maintain  an  action  where  the  damaf^a 
consists  entirely  of  the  personal  Buffering  of  the  testator,  whether  such  aufibr- 
ing  be  mental  or  corporeal:  Cox  v.  New  York  O,  dt  H,  B,  B,  Co.,  11  Hon, 
623,  citing  the  principal  case  In  the  following  caaes  the  principal  caae  ia 
«ited  as  holding  that  a  right  of  action  for  damagea  austained  in  cooaeque&oe 
of  false  representations  aa  to  the  credit  or  solvency  of  a  third  person  ia  not 
aaaignable:  Smith  v.  N.  Y.  d:  N.  //.  B.  i?.  (7c,  28  Barb.  606;  S.  C  16  How. 
Pr.  278;  Craves  v.  Spier,  58  Barb.  384;  Sheldon  v.  Wood,  2  Boaw.  277;  ITesl- 
coU  V.  Ke^er,  4  Id.  572;  Lamphere  v.  HaU,  26  How.  Pr.  512.  But  in 
Johnston  V.  Bennett,  it  waa  decided  that  a  cauae  of  action  for  procuring  a  aale 
•of  goods  by  false  repreaentotiona  ia  assignable'  under  the  revised  atatatea  ot 
Kew  York,  and  that  the  aaaignee  may  aue  in  hia  own  name.  And  Jonea,  J., 
delivering  the  opinion  in  that  caae,  said  that  the  provisiona  of  aectiona  1  and 
2  of  article  1  of  titie  3  of  chapter  8  of  part  3  of  the  reviaed  atetntea  did  not 
•ppear  to  have  been  called  to  the  attention  of  Judge  Denio  when  the  primal* 


Dec.  1855.]  ZiLBRiSKiE  v.  Smith.  661 

pal  case  was  decided.  The  principal  caae  ia  alao  oritidaed  on  that  point  in 
Jach&tm  ▼.  DaggeUf  24  Hon,  205,  where  it  is  said  to  be  in  oonfliot  with 
Jlaight  ▼.  ffayi,  19  N.  T.  464,  and  that  the  decision  in  the  latter  case  ia 
founded  on  the  New  York  statute,  while  that  in  the  principal  case  is  not. 

KoN-joiNDEB  OF  Pabths,  HOW  Taxbn  Advamtaoe  ov:  See  Baney  v.  Mc- 
Ra€^  60  Am.  Dec  660,  note  663;  Deed  v,  Bogue,  57  Id.  702,  note  707;  Bank 
^f  Roehetter  t.  Mcnteaik,  43  Id.  681,  note  685;  BoberU  y.  McLean^  412  Id.  529, 
note  531;  Pascal  v.  Dueros,  41  Id.  294,  note  296,  where  prior  oases  are  col- 
lected. A  defendant  cannot  object  to  the  non-joinder  of  a  party  unless  he 
{deads  or  gi^es  notice  of  the  defect:  Abbe  w.  Clarke  81  Barb*  239,  citing  the 
principal  case.  Where  the  defect  of  parties  appears  on  the  face  of  the  com- 
plaint, objection  must  be  taken  by  demnrrer,  and  if  not  so  taken,  it  is  waived, 
and  cannot  be  taken  advantage  of  by  answer:  Palmer  ▼.  Dams,  28  N.  Y.  246; 
MerriU  v.  Walsh,  32  Id.  690;  Ikpuy  r.  Strong,  37  Id.  873;  S.  C,  4  Abb.  Pr., 
N.  &,  845;  Petrie  ▼.  Lansing,  69  Barb.  359;  EaUm  ▼.  Baleom,  33  How.  Pr. 
82;  Maxwell  r,  Pratt,  24  Hun,  450,  all  citing  the  principal  case.  Where  the 
non-joinder  of  parties  does  not  appear  on  the  fsoe  of  the  complaint,  objection 
must  be  taken  by  answer,  and  if  not  so  taken,  it  is  waived,  and  cannot  be 
taken  at  the  trial:  Scrantcn  ▼.  Farmere*  ds  Mechamia^  Bank  qf  Bodtester,  24 
N.  Y.  426;  ConUm  r.  Barton,  43  Barb.  438;  Dickenson  v.  Vanderpod,  2  Hun, 
«27;  &  C,  5  Thomp.  &  C.  169;  Bftodes  r.  Dymwsk,  33  N.  Y.  Super.  Ct.  144, 
all  citing  the  principal  case. 

Where,  in  an  action  for  a  tortious  injury  to  personal  estate  owned  by  joint 
tenants,  one  of  the  joint  owners  is  not  made  a  party  plaintifiE^  and  the  defendant 
omits  to  avail  himself  of  the  non-joinder  in  pleading,  he  will  not  be  allowed 
on  the  trial  to  prove  the  interest  of  the  owner  not  joined,  in  diminution  of 
the  amount  to  be  recovered,  but  a  recovery  may  be  had  for  the  entire  dam- 
Age:  PcUchin  V.  Peek,  38  K.  Y.  40;  Wdls  v.  Cone,  55  Barb.  589;  DomM  v. 
Waleli,  6  Bosw.  625,  all  citing  the  principal  case.  A  defense  consisting  of  mat- 
ters in  abatement  only  cannot  bo  set  up  in  an  answer  containing  matters  in 
liar  of  the  action:  Van  Buskirk  v.  Bobais,  14  How.  Pr.  63,  citing  the  prind* 
psX  case. 

The  frincipal  case  is  otfeo  to  these  points  in  the  following  cases:  Under 
the  code  system  of  pleading,  the  complaint  should  contain  the  substance  of  the 
declaration  under  the  former  system:  Star  S.  8,  Co,  v.  MitduU,  1  Abb.  Pr., 
K.  S.,  402;  Conamghty  v.  Hiehols,  42  N.  Y.  86.  The  very  object  of  the  new 
aystem  of  pleading  is  to  enable  the  oourt  to  give  judgment  according  to  the 
facts  stated  and  proved,  without  reference  to  the  form  used  or  to  the  legal 
conclusion  adopted  by  the  pleader:  Simmons  v.  Eldridge,  29  How.  Pr.  811. 
Under  the  code  system  of  pleading,  a  complaint  is  sumcient  if  the  requisite 
allegations  can  be  fairly  gathered  from  the  averments,  although  the  state- 
tneut  of  them  may  be  argumentative,  and  the  complaint  be  deficient  in  tech- 
nical language:  Simmons  v.  Eldridge,  19  Abb.  Pr.  298;  Caseau  v.  MaU,  25 
Barb.  584;  Dempsey  v.  WiUeU,  16  Hun,  265,  all  citing  the  principal  case.  A 
plaintiff  wlio  expects  to  recover  in  an  aotion  when  there  is  a  substantial  defense 
to  it,  solely  by  reason  of  defects  in  the  answer,  or  a  defendant  who  thinks  of 
'Succeeding  in  an  action  upon  errors  in  the  oomplaant,  without  regard  to  the 
merits  of  his  defense,  may  as  well  stay  out  of  court  as  to  come  in  under  the 
code:  Wood  v.  Wood,  26  Barb.  359.  A  proposition  on  which  a  judge -is  asked 
to  charge  the  jury  most  be  good  in  all  its  parts,  both  as  to  the  law  and  the 
facts,  or  he  may  refuse  to  give  the  instruction  asked:  Wright  v.  Paige,  86 
Barb.  443;  S.  C.  in  court  of  appeals,  8  Keyes,  586.  And  where,  after  tha 
|udge  has  completed  hui  ohaige,  a  par^  requests  him  to  ohaige  on  someothsK 
AJf .  Dia  Vol.  LXIV— M 
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pointiy  whioh  Iw  doM,  and  so  reqaert  ii  then  made  to  ohaige  on  addlttooal 
poliitiy  it  Is  not  error  for  the  judge  not  to  charce  on  mich  addftiwial  poiiitt. 
For  if  tlia  party  widied  him  to  ohaige  on  thoe«  x^'iuu,  he  ought  to  have  aaked 
bim  to  do  80  at  tlia  timAi  Wakk  r.  Kettift  401^.  Y,  668;  t/onei  t.  Hamtrnms 
10  fioiw.  179;  ite  T.  Ommtr^  7  Daly,  66i. 

Tbi  namnpiii  OAn  n  pnmrainDmD  la  the  foUowfatg  oaaea:  BifMe  ▼. 
rood;  24  K.  Y.  610;  Aiwmr.LeBof,  4  AbU  Fk*. 419;  a  a,  15  Hoir.  ^ 
S8;  J7|!idtT.  flVlib  46K.  Y.  Si^er.  Ok  601 
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SUPREME  COURT 

or 
NOBTH  CABOLINA. 


Bbothebs  v.  Gabtwbioht. 

[S  JOBBi^l  Squir,  lU.] 
IdkJTD  DnUOTED  BT  TiCTATOR  TO  BB  SoLD  UPON  HAPPBimro  OV  GnTAIB 

BrKBTy  ik&  proceed!  to  be  divided  among  his  ohildren  aod  their  heifia 
beoomee  penoiud  eetftte  upon  the  hftppening  of  that  event;  the  divisioB 
of  the  prooeedi  is  then  to  take  pUoe,  and  mnet  be  aaiong  those  of  hit 
ohildren  who  were  then  living,  and  the  heirs  of  those  who  were  thm 
deed. 

WoBO  ''Hbom,"  nr  Bbqubr  of  PxBsoNAiirr,  Meaub  thoee  who  are  entitM 
to  take  under  the  statote  of  distribations. 

Labb  DaaaiWD  bt  Will  to  bb  Sold  Immbdiatblt«  and  Pbogbbds  to  bb 
niBK  DiviDKD,  is  personal  estate  from  the  testator's  decease. 

OoBSfBUonoH  OF  Gladsb  of  Will. — Under  a  claose  of  a  will  devising 
twenty-five  acres  of  a  tract  of  land,  and  direetiiig  that  '^aU  the  remain- 
der of  said  woodland  (that  is,  one  half  of  it)**  be  sold  and  the  proceeds 
divided  among  testator's  heirs,  '*and  the  balsnce"  to  the  testator's 
granddaoghter,  the  execators  should  sell  one  half  of  the  remainder  of 
the  land,  after  setting  apart  the  twenty-five  acres  first  devised,  end 
divide  the  proceeds  among  those  who  are  entitled  at  the  time  of  his 
death  to  clsim  from  the  testator  under  the  statute  of  distributions. 

Biu«  in  equity  praying  the  advice  and  instmctionB  of  this 
court  as  to  the  construction  of  a  will.  The  plaintifEs  were  F.  A. 
and  0.  W.  Brothers^  the  sons  and  executors  of  Miles  Brothers, 
deceased,  and  they  set  forth  in  the  bill  the  foUowing  clauses  of 
the  decedent's  will:  Second  clause:  '*  I  give  and  bequeath  unto 
my  daughter  Emily  the  farm  known  as  the  Andrew  Brothers 
traety  containing  about  fiffy  acres;  and  after  my  wife's  death, 
I  wish  the  land  last  mentioned  sold  and  the  proceeds  divided 
amon^  my  children  and  their  heirs/'    Seventh  clause:  **  I  give 
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and  bequeath  tinio  my  son,  0.  W.  Brothers,  twenty-five  aores  of 
woodland  [describing  it],  and  all  the  remainder  of  said  wood- 
land (that  is,  one  half  of  it)  I  wish  sold,  and  the  proceeds 
divided  among  all  my  heirs,  and  the  balance  to  my  grand- 
daughter, Margaret  Ann  Brothers,  and  her  heirs/'  The  testator 
died  in  February,  1848.  He  left  surviving  him  four  children: 
1.  Martha,  married  to  Caleb  Gartwright;  2.  Emily,  the  devisee 
in  the  second  clause  of  the  will,  who,  after  the  testator's  decease, 
married  Ambrose  W.  Banks;  8  and  4.  F.  A.  and  0.  W.  Brothers, 
the  plaintiffs.  He  also  left  surviving  him  four  grandchildren: 
1  and  2.  Wilson  and  Elizabeth  Beed,  children  of  his  deceased 
daughter,  Milly;  3.  Margaret  Ann  Brothers,  one  of  the  devisees 
in  the  seventh  clause,  and  the  child  of  another  deceased  daugh- 
ter, Sarah  Ann  Brothers;  4.  Femina  Brothers,  child  of  a  third 
deceased  daughtei*,  Susan.  The  testator's  widow  died  in  May, 
1852.  Before  her  death  the  daughter  and  devisee,  Emily,  died, 
leaving  surviving  her  her  husband,  Ambrose  E.  Banks,  and 
issue  bom,  that  died  in  1852.  Also,  before  the  widow's  death, 
Margaret  Ann,  the  granddaughter  and  child  of  Sarah  Ann,  died, 
leaving  no  heirs,  except  her  father,  surviving  her,  and  adminis- 
tration was  granted  on  her  estate  to  another.  Also,  before  the 
widow's  death,  Femina,  the  daughter  of  Susan,  died,  also  leav- 
ing no  heirs  except  her  father,  and  administration  on  her  estate 
was  granted  to  the  administrator  of  Margaret  Ann's  estate. 
The  bill  alleged  that  the  plaintiffs,  after  laying  off  the  twenty- 
five  acres  of  land  to  C.  W.  Brothers,  as  directed  in  the  seventh 
clause,  had  sold  one  half  of  the  remainder  of  the  tract,  reserv- 
ing the  other  one  half  of  this  remainder  for  the  devisee,  Mar- 
garet Ann.  Also,  that  after  the  death  of  the  testator's  widow 
they  had  sold  the  land  mentioned  in  the  second  clause  of  the 
will,  and  had  the  proceeds  in  their  hands  ready  for  distribution. 
YariouB  confiicting  claims  having  arisen  among  the  heirs  and 
distributees  as  to  the  distribution  of  this  fund,  the  bill  prays  for 
instraotions  of  the  court  as  to  the  duiy  of  the  plaintiffs  respect- 
ing these  claims.  All  the  persons  interested  were  made  parties 
to  the  bill,  and  answered,  admitting  the  facts  stated,  but  insist- 
ing upon  their  several  claims.  The  case  oomee  before  this  oouri 
uoon  the  bill  and  answer. 

Smiihf  for  the  plaintiffs. 
Pool,  for  the  defendants. 

hy  Court,  Battli,  J.    The  pleadings  present  for  oonstmo- 
tiuii  two  only  of  the  clauses  in  the  will  of  the  plaintiffii'  tea* 
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tator.  Miles  Bxx>iher8.  The  diffionlties  suggested  in  ascertaining 
the  meaning  of  these  clauses  may  be  easily  solved  by  reference 
to  two  or  three  adjudications  of  this  court. 

The  land  directed  to  be  sold  by  the  second  clause  became 
personal  estate  at  the  death  of  the  testator's  widow,  when  the 
sale  was  to  be  made:  Croom  y.  Herring,  4  Hawks,  893;  Adams' 
Eq.  136.  The  diyision  of  the  proceeds  was  then  to  take  place, 
and  it  must  be  among  those  of  his  children  who  were  then  living, 
and  the  heirs  of  those  who  had  died,  either  before  the  testator, 
or  after  his  death  and  before  the  death  of  his  widow.  By  heirs, 
as  applied  to  a  bequest  of  personal  estate,  it  is  settled  that  those 
are  to  take  who  are  entitled  according  to  the  provisions  of  the 
statute  of  distributions:  Croom  v.  Herring,  supra;  Freeman  v. 
Knight,  2  Ired.  Eq.  72.  In  the  events  which  have  occurred, 
the  husbands  respectively  of  the  testator's  deceased  daughters, 
Sarah  Ann  and  Susan,  are  entitled,  instead  of  the  administra- 
tor of  their  respective  daughters,  Margaret  Ann  and  Pernina, 
who  died  intestate  and  without  issue,  before  the  period  of 
division.  Indeed,  had  the  latter  been  living  at  that  time,  their 
fathers  would  have  been  entitled,  as  representatives  of  their 
deceased  wives.  The  children  of  Milly  Reed,  another  deceased 
daughter  of  the  testator,  take  their  mother's  share  per  stirpes. 

There  can  be  no  doubt  that  the  executors  construed  the  sev- 
enth clause  aright  in  deciding  to  sell  one  half  of  the  remainder 
of  the  land  mentioned,  after  setting  apart  twenty-five  acres  for 
C.  W.  Brothers.  The  proceeds  of  that  sole  were  personal  estate 
from  the  death  of  the  testator,  because  the  sale  was  directed  to 
be  made  immediately,  and  the  division  was  to  take  place  at  the 
same  time*  Hence  we  are  to  inquire  who  were  his  heirs,  that 
is,  who  were  entitled  to  claim  from  him  under  the  statute  of 
distributions,  at  the  time  of  his  death  ?  These  were  his  children 
and  his  grandchildren,  who  represented  their  deceased  mothers 
per  stirpes.  As  two  of  the  grandchildren  died  after  the  testa- 
tor, their  shares  will  go  to  their  personal  representatives.  The 
children  of  Milly  Beed,  deceased,  can  claim  in  this,  as  in  the 
other  fund,  only  their  mother's  share. 

The  difference  in  the  distribution  of  the  two  funds  arises,  as 
it  will  be  perceived,  from  the  fact  that  the  first  was  to  be  divided, 
at  the  death  of  the  testator's  widow,  among  the  testator's  children 
who  might  be  then  living  and  the  heirs  (that  is,  those  who  might 
be  entitled  to  take  under  the  statute  of  distributions)  of  such  of 
his  children  as  were  then  dead;  and  the  second  was  to  be  divided, 
at  the  testator's  death,  among  all  his  own  heirs;  that  is,  among 
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those  who  were  then  entitled  to  take  under  the  statate  tioai 
him. 
Decree  aooordingly. 

WoBo  ^'Brntaa,"  ab  Afpuxd  «>  BaQintn  or  PntaoirAurr,  Ixbioaim 
Thou  Bmtitlsd  to  Take  undkb  Statutb  or  DmrRiBunoirB:  Templdom 
r.  WalheTf  65  Am.  Dea  646.  Tha  prindpal  case  ii  dted  on  tbii  point  hi  Bmr- 
fin  V.  PaUoHf  5  Jonea  Eq.  426.  The  legal  force  of  the  word  "  hein  *'  may  be 
eontrolled  by  the  context  of  a  will:  HUeman  ▼.  BonJamgh^  58  Am.  Dea  474| 
see  alM  Collier  ▼.  OMer,  66  Id.  653. 

LA2n>  BiRBOTBD  BT  Tktatob  TO  Bi  SoLD.— In  Kewbjf  T.  Skbmer,  81 
AuL  Dea  897i  it  was  held  that  a  direction  that  land  be  converted  into  moooyi 
and  the  proceeds  divided  between  certain  persons,  creates  no  charge  upon  the 
fond  for  the  payment  of  debts;  bat  the  beneficiaries  take  as  devisees,  and 
their  beqnests  will  be  liable  for  the  testator's  debts  only  after  the  exhanstiott 
•f  the  personal  estate.  In  I^rteman  v.  SmiUi,  60  How.  Pr.  313,  it  was  held, 
eithig  the  principal  case  as  authority,  that  under  provision  ordering  sale  on 
death  of  widow,  and  distribution  of  proceeds  among  three  children  of  testator, 
or  their  legal  representatives,  the  interest  vested  in  each  of  them  as  personal 
estate,  and  the  share  of  the  one  who  died  before,  and  that  of  the  one  whs 
died  after,  the  widow  passed  to  their  next  of  kin. 


TaTLOB   V.   GOMMISSIONEBS    OF    NeWBEBNB. 

[a  Jcmss's  Bquxzt,  Ul.] 
IdnXBLATUBB  HAS  CONSTITUTIONAL  POWBB  TO  AUTHOBIZB  MuiaOIPAL  Oo^ 

roBATiON  TO  SuBSORiBB  TO  Stock  of  corporation,  the  object  of  which  Is 
the  improvement  of  the  navigation  of  a  river  near  the  site  of  such  nm« 
nicipal  corporation,  though  the  improvement  ii  to  oommenoe  tan  miles 
above  it. 

XVDXCIABT  OAMNOT  InQUIBB  INTO  WiSDOM  OB   PBOrBIBTT  Or    LbQISLATITB 

Act. 

"BbQUIRKD,**  in  StaTDTB,   IB  EqUIVALXNT  to  "  Ck)]aiAHDBD.'' 

Statute  is  Constitutional  that  Dibbcib  Tax  to  bb  Lbvibd  ufov 
Rbalty  Alonb  within  a  town,  whereby  the  sabscription  by  the  town  to 
stock  in  a  private  corporation  proeecnting  a  work  to  the  benefit  of  the 
town  may  be  paid. 

Aoobptanob  or  Amxnbmbnt  to  Munioital  Ohabtbb,  where  acceptance  liy 
corporation  is  neoesBary,  should  clearly  appear. 

Municipal  Chabtkb,  or  Amendment  thbbbto,  Aoceptbd  bt  Majobrt  of 
CoBTOBATORS,  is  binding  upon  all. 

AOOBFTANOB  Or  AMENDMENT   TO  MUNICIPAL  ChABTBB   MAT    BB  OaTHIBID 

BT  Court  from  any  act  or  acts  of  the  corporators,  as  snch,  which  cia 
satisfy  it  of  the  fact,  where  the  statute  itself  does  not  dirsot  the  mods 
of  ascertaining  such  acceptance. 
Amendment  to  Municipal  Charter  will  bb  Deemed  Aoobptbd  bt  Cob> 
POBATOBS,  in  the  absence  of  any  proviuon  in  the  aot  itself  dinwting  tha 
mode  of  ascertaining  such  acceptance,  from  the  fact  that  an  eUetioQ  waa 
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held  befon  the  punge  of  the  act  upon  the  qiieition  whether  the  oorpo- 
ration  ehoold  apply  to  the  legisUtnre  for  eaoh  amendnieDt,  and  at  that 
election  the  majority  of  tfaoee  TotIng  voted  in  favor  of  nioh  appUoation, 
even  conceding  that  this  election  was  nnaathorized,  and  farthermore* 
that  in  two  anbeeqnent  elections  for  commissioners  of  the  town,  held 
after  the  passsge  of  the  act,  the  qnestion  of  the  acceptance  of  the 
amendment  was  agahi  virtually  submitted  to  the  voters,  since  one  set  of 
candidates  were  avowedly  in  favor  of  executing  the  powers  anthorissd 
by  such  amendment,  and  another  set  of  candidates  were  avowedly  against 
this,  and  in  both  of  these  elections  the  majority  of  the  former  set  of  can- 
didates were  elected. 

Bill  pxajing  an  injunction.  Demnrrer  oyerrnled,  defend- 
ants ordered  to  answer,  and  writ  of  injunction  ordered  to  issue 
as  prayed  for.  From  these  decrees  the  defendants  prayed  an 
appeal.    The  opinion  states  the  case. 

Donnelly  for  the  defendants. 

Moore^  for  the  plaintiflh. 

By  Court,  Nash,  0.  J.  The  question  in  this  case  arises  under 
the  private  act  of  1852,  c.  2,  sec.  6,  whereby  the  commissioners 
of  Newbeme  were  authorized  to  subscribe  for  five  hundred  shares 
in  the  NeuseBiver  Navigation  Company  foi  the  use  of  the  town. 
The  commissioners,  under  the  authority  thus  conferred,  made 
the  subscription,  and  under  the  authority  of  the  same  act  ex- 
ecuted their  bonds  for  the  amount  so  subscribed  for,  and  pro- 
ceeded to  levy  a  tax  upon  the  citizens  of  Newbeme  who  were 
freeholders  in  the  town  to  pay  the  interest  upon  their  bonds, 
and  for  their  ultimate  discharge.  The  plaintiff,  who  is  one  of  the 
real  property  holders  in  the  town,  and  a  coiporator,  filed  this 
bill  to  enjoin  the  collection  of  the  tax  imposed  by  the  commis- 
sioners, upon  the  ground  that  the  act  of  1852  was  unconstitu- 
tional, and  if  constitutional,  was  never  accepted  by  the  corpo- 
rators.    The  defendants  demurred. 

Upon  opening  the  case  at  the  last  term,  an  able  and  interesting 
argument  in  support  of  the  demurrer  was  addressed  to  us.  No 
counsel  appeared  on  the  part  of  the  plaintiff.  The  principle  in- 
Tolved  was  too  important  to  be  decided  without  a  full  argument. 
The  plaintiff  had  no  right  to  throw  such  a  question  before  us, 
and  leave  us  without  the  aid  of  counsel.  He  is  now  represented, 
and  much  time  and  labor  are  spared  us. 

The  counsel  for  the  plaintiff,  having  satisfied  himself,  as  a  con- 
stitutional lawyer,  upon  the  principle  chiefly  litigated,  has  not 
sought  to  envelop  the  case  in  doubt  and  uncertainty,  which  hia 
<»wn  strong  mind  did  not  entertain,  but  has  abandoned  the  con- 


868  Tatlor  v.  CoiOf'Bs  of  Newbebne.  [N.  Carolina^ 

Btitational  question,  admitting  the  power  of  the  legislatnre  to 
pass  the  act  as  too  strongly  fortified,  both  by  authority  and 
reason,  to  be  now  doubted.  He  brought  before  us  most  of  the 
cases  which  haye  been  decided  in  the  different  states  of  the 
Union.  We  have  considered  these  authorities  with  care,  and 
find  that  they  uniformly  decide  the  question  in  favor  of  the  con- 
stitutional power  of  the  legislature  to  pass  such  an  act.  In  Ten- 
nessee, Ohio,  Tirginia,  Pennsylvania,  and  Massachusetts  such 
has  been  the  result:  See  the  case  of  Louisville  etc.  B.  R.  Co. 
Y.  County  Court  of  Davidson  County,  1  Sneed,  637  [62  Am.  Dec 
424];  Oriffiths  y.  Commissioners  of  Crawford  Couniy,  20  Ohio, 
App.  A,  1;  that  of  Ooddin  y.  Crump,  in  Virginia,  8  Leigh,  120; 
Staples  Y.  Mayor,  reported  in  the  February  number,  1854,  of  liY- 
ingston's  Law  Journal,  from  PennsylYania;  and  that  of  Adams 
Y.  Howe,  14  Mass.  345  [7  Am.  Dec.  216].  However  these  may 
differ  from  the  one  before  us  in  some  particulars,  they  all  con- 
cur in  the  leading  principle  of  the  constitutional  power  in  the^ 
legislature  to  authorize  such  a  subscription.  Many  other  caaea 
are  refeired  to  in  the  argument  of  the  defendants'  counsel;  we 
deem  the  aboYe  sufficient  for  our  purpose. 

In  the  Yery  able  opinion  of  Chief  Justice  Hitchcock,  of  the 
supreme  court  of  Ohio,  filed  in  the  case  of  Oriffiths  y.  Commis- 
sioners of  Crawford  County,  supra,  all  the  cases  on  the  subject 
are  cited  and  commented  on,  and  he  decides  in  faYor  of  the 
constitutional  power,  and  he  remarks;  '*If  decided  cases  are  to 
haYe  any  influence  they  [those  he  had  cited]  are  sufficient. 
These  cases  all  sustain  the  proposition  that  the  legislature  has 
the  constitutional  power  to  authorize  municipal  corporations  to 
subscribe  for  railroad  stock,  though  not  passing  through  or 
terminating  in  the  toYm,  or  in  its  immediate  neighborhood." 
As  this  principle  has  been  conceded,  we  deem  it  unnecessary  to 
enter  into  an  elaborate  iuYCstigation  of  the  cases  cited;  but  rest- 
ing on  those  cases,  we  are  of  opinion  that  the  act  of  1852  is 
within  the  constitutional  power  of  the  legislature. 

Passing  by  this  point,  then,  as  settled,  we  will  proceed  to 
notice  the  ground  upon  which  the  argument  of  the  counsel  of 
the  plaintiff  is  rested.  He  insists  that  the  act  of  1852  is  an 
amendment  of  the  charter  of  the  town  of  Newbeme,  and  is  in- 
operatiYO  until  accepted  by  the  corporation,  which  has  never 
been  done.  The  town  of  Newbeme  was  incorporated  in  the 
year  1723,  with  the  usual  coporate  powers.  An  amendatory  act 
passed  in  1779,  and  by  the  thirteenth  section  it  is  enacted 
"  that  the  commissioners  of  the  town  of  Newbeme  shaU  be,  and 
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hereby  are,  incorporated  into  a  body  politic  and  corporate,  by 
the  name  of  the  commissioners  of  Newberne,  and  by  that  name 
have  annual  succession,  etc.,  and  a  common  seal." 

The  act  of  1852  enlarges  the  power  of  the  commissioners  so 
as  to  enable  them  to  subscribe  for  five  hundred  shares  in  the 
Neuse  Biver  Navigation  Company.  By  the  first  section  it  is 
enacted  that ''  it  shall  and  may  be  lawful  for  the  commission- 
ers of  the  town  of  Newberne,  and  they  are  hereby  authorized  and 
empowered,  to  subscribe  for  five  hundred  shares  of  the  capital 
stock  of  the  Neuse  Biver  Navigation  Company,  to  be  held  by 
the  commissioners  of  the  town  of  Newberne  for  the  use  and 
benefit  of  said  town."  The  second  section  authorizes  the  com- 
missioners **  to  make,  execute,  and  deliver  their  bonds  for  the 
payment  of  such  sums  of  money,  etc.,  with  the  coxporate  seal 
of  the  commissioners  aforesaid."  The  fifth  section  enacts  that 
*'  to  provide  for  the  payment  of  the  bonds  issued  by  virtue  of  the 
provisions  of  this  act,  and  to  provide  for  the  payment  of  the  in- 
terest accruing  on  the  same,  it  shall  be  lawful  for  the  commis- 
sioners of  the  town  of  Newberne,  and  they  are  hereby  author- 
ized and  empowered,  and  required  from  year  to  year,  and  every 
year»  to  assess,  levy,  and  collect  from  the  real  estate  within  the 
limits  of  the  town  of  Newberne  such  an  amount  of  taxes,  etc., 
as  shall  be  necessary,"  etc.  The  power  to  make  this  subscrip- 
tion did  not  exist  in  the  corporation  of  Newberne  by  force  of 
the  original  charter,  or  by  any  of  the  intermediate  acts  amend- 
atoiy  of  it;  it  required  legislative  aid  to  enable  them  to  do  so, 
and  by  the  private  act  of  1852  it  was  that  the  power  was  con- 
ferred. Whether  the  legislature  acted  wisely  or  not  is  a  ques- 
tion with  which  we  have  nothing  to  do.  The  power  being  ad- 
mitted, its  abuse  cannot  affect  it;  that  must  be  for  the  legislative 
consideration.  It  is  su£Scient  that  the  judiciary  claim  to  sit  in 
judgment  upon  the  constitutional  power  of  the  legislature  to 
act  in  a  given  case;  it  would  be  rank  usurpation  for  us  to  in- 
quire into  the  wisdom  or  propriety  of  their  acts. 

It  is  admitted  that,  this  being  a  political  corporation,  the 
legislature,  acting  within  the  pale  of  their  constitutional  powers, 
may  command  an  act  to  be  done  by  the  commissioners  which 
would  be  imperative  upon  them,  and  be  eufotced  through  the 
action  of  the  judiciary,  and  that  this  act  is  not  of  that  character, 
but  is  permissive.  In  passing  this  act,  the  legislature  appears 
to  have  been  perfectly  aware  of  this  distinction. 

In  the  first  clause  which  confers  on  the  commissioneis  this  new 
power,  the  language  is,  ''it  shall  and  may  be  lawful,"  eta 
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Whether  the  sabscripiion  should  be  made  is  left  to  the  discre- 
tion of  the  oommissioners,  acting  for  the  corporators,  or  to  the 
<K>iporators  themsdyes.  But  having  made  the  subscription  for 
the  stock,  and  given  their  bonds  for  the  money  to  be  paid,  it  is 
CO  longer  left  to  the  discretion  of  the  commissioners,  or  of  the 
<?orporators,  to  say  whether  they  should  be  paid  or  not.  Acting 
upon  the  wholesome  principle  that  a  public  body  should  never 
incur  a  debt  without  at  the  same  time  providing  the  means  for 
its  dischai^e,  the  legislature  pass,  in  the  fifth  clause  of  the  act, 
from  the  permissive  to  the  injunctive.  The  commissioners  are 
not  only  authorized,  but  required,  which  in  legislative  language 
is  equivalent  to  '*  commanded,"  to  levy  a  yearly  tax  to  pay  the 
yearly  accruing  interest,  and  to  provide  a  fund  for  the  final  dis- 
cbarge of  the  debt.  After  the  contraction  of  thid  debt  there  is 
no  discretion  left  in  the  commissioners  or  the  corporators 
whether  or  not  they  will  pay  the  bonds  or  the  interest  in  the 
hands  of  the  holders;  their  payment  would  be  enforced  by 
the  courts  by  a  mandamua,  commanding  them  to  levy  a  tax  for 
that  purpose:  Hill  v.  Bonner^  Busb.  257;  Stale  v.  JusHcea  of 
Moore,  2  Ired.  L.  430. 

In  admitting  the  constitutional  power  of  the  legislature  to 
pass  the  act,  it  was  conceded  that  they  had  a  right  to  direct  the 
commissioners  as  to  the  species  of  property  out  of  which  it 
should  be  raised.  This  is  certainly  true.  By  the  constitution 
the  taxing  power  is  vested  in  the  legislature;  nor  do  we  know 
any  limit  to  that  power,  either  as  to  the  amount  to  be  levied,  or 
the  subjects  out  of  which  it  is  to  be  raised.  The  whole  prop- 
erty of  the  citizens  of  the  state,  when  under  no  constitutional 
protection,  be  it  what  it  may,  is  liable  to  be  taxed,  and  at  each 
session  of  the  legislature  we  see  the  ingenuity  of  the  members 
taxed  to  discover  new  sources  of  revenue.  The  exigencies  of 
the  state  must  be  supplied,  its  obligations  redeemed.  With  the 
power  to  authorize  the  subscription  to  the  stock  was  conferred 
the  power  to  lay  the  tax  necessary  to  redeem  the  obligations  of 
the  corporation  so  incurred,  and  there  was  a  manifest  propriety 
in  selecting  the  realty  within  the  town  as  the  source  from  which 
the  fund  was  to  be  derived.  It  is  the  interest  most  to  be  pro- 
moted of  any  other  in  the  town,  by  the  proposed  subscription. 
Situated  as  Newbeme  is,  in  the  fork  of  Neuse  and  Trent  rivers, 
and  cut  off  from  nearly  all  communication  with  the  interior  of 
the  state,  except  through  the  aid  of  the  former,  its  improvement 
in  every  interest  is  manif estty  connected  with  the  improvement 
of  the  liver  Neuse,  and  it  is  a  matter  of  little  importance,  ia 
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this  view  of  the  oaBe,  that  the  improvement  will  oosunenoe  ten 
miles  above  the  town:  StapleB  y.  Mayor  etc,,  livingston'e  Law 
Magazine,  Febroary,  1854.  But  as  before  remarked,  this  is  a 
question  to  be  decided  by  those  immediately  interested,  who  are 
much  more  competent  to  decide  it  than  we  can  be. 

^It  was  urged  in  the  argument  before  us,  on  the  part  of  the 
plaintiff,  that  as  this  is  a  power  in  the  legislature  susceptible  of 
great  abuse,  when  an  acceptance  by  the  corporation  is  necessaiy 
to  give  life  to  the  act,  the  court  ought  to  require  the  clearest 
evidence  of  such  acceptance.  This  proposition,  in  the  main,  we 
accede  to.  Messrs.  Angell  and  Ames,  in  their  valuable  work  on 
^corporations,  sec.  83,  in  remarking  upon  an  acceptance  by  a 
corporation,  when  it  is  necessary,  say:  **  The  question  whether  it 
has  been  accepted  will  of  course  in  a  measure  depend  upon  the 
circumstances  under  which  it  was  granted."  In  the  case  of 
Charles  River  Bridge  Co.  v.  Warren  Bridge^  7  Pick.  344,  it  was 
held  that  where  a  grant  was  beneficial  to  a  corporation,  an 
acceptance  may  be  presumed.  It  is  not  essential  to  the  taking 
effect  of  a  charter  that  the  acceptance  should  appear  on  the 
records  of  the  corporation:  BuMell  v.  McLeUan^  14  Id.  63. 
The  acceptance  for  some  purposes  may  always  be  inferred  from 
the  exercise  of  corporate  powers  under  it:  Angell  &  Ames  on 
Corp.  75.  Let  us  now  examine  the  case  with  Uiose  authorities 
in  view. 

The  bill  which  contains  the  statement  of  the  plaintiff  is  drawn 
in  a  manner  highly  creditable  to  the  plaintiff  and  his  diaughts- 
man.  There  is  no  attempt  to  smother  up,  or  evade,  or  keep 
back  the  whole  truth,  but  its  statement  is  plain  and  to  the 
purpose.  It  states  that  '*a  short  time  before  the  session  of 
the  legislature  at  which  the  said  act  to  enlarge  the  powers  of  the 
commissioners  of  the  town  of  Newbeme  was  passed,  an  election 
was  held  at  the  court-house  in  the  town,  after  due  advertisement 
of  the  time  and  place  of  holding  said  election,  and  of  the  purposes 
of  it,  to  take  the  sense  of  the  owners  of  real  estate  in  said  town, 
whether  they  wished  the  legislature  to  empower  the  commis- 
aoners  of  said  town  to  take  fifty  thousand  dollars'  worth  of  stock 
in  said  Neuse  Biver  Navigation  Company,  and  that  though  there 
was  a  considerable  majority  of  the  votes  polled  at  such  election 
in  favor  of  the  legislature's  empowering  the  commissioners  to 
make  such  subscription,  yet  there  was  a  considerable  minority 
vote  against  it."  It  then  sets  forth  that  "in  all  elections  of 
commissioners  of  Newbeme  since  the  passage  of  said  act,  the 
question  of  the  subscription  aforesaid,  by  the  commissioners  of 
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Newbeme,  was  made  a  test  question,  and  tbere  was  one  set  of 
candidates  who  were  avowedly  and  notoriously  opposed  to  the 
subscription,  and  another  set  of  candidates  avowedly  and 
notoriously  in  favor  of  the  subscription;  and  that  all  but  one  of 
the  candidates  so  in  favor  of  the  subscription  were  each  year 
elected." 

It  appears,  then,  from  the  bill,  that  the  act  of  1852  was  not 
sprung  upon  the  real  property  holders  in  the  town  of  New- 
berne. They  were  notified  that  such  an  application  would  be 
made  to  the  general  assembly  at  its  next  ensuing  session,  and 
they  were  called  on  to  vote  for  or  against  it.  A  majority  did 
sanction  the  application.  In  two  subsequent  elections  of  com- 
missioners of  the  town  the  same  question  was  submitted  to  the 
voters,  and  with  the  same  results.  It  is  alleged,  however,  both  in 
the  bill  and  the  argument  here,  that  the  first  election  was  called 
by  the  commissioners  without  any  authority  from  the  l«5gisla- 
ture  to  do  BO.  Be  it  so.  The  important  point  to  ascertain 
is,  what  were  the  views  and  wishes  of  the  real  property  holders, 
and  it  is  not  a  matter  of  veiy  high  importance  how  it  is  ascer- 
tained, provided  it  is  ascertained  satisfactorily.  So  what  was 
determined  on  by  the  voters  at  the  first  election  was  ratified 
and  confirmed  on  two  subsequent  elections,  when  the  ques- 
tion was  fairly  brought  before  the  electors  of  the  town.  In 
what  other  way  could  the  sense  of  the  corporators  be  ascer- 
tained ?  What  other  mode-can  be-suggested  better  calculated  for 
the  ascertainment  of  their  wishes  on  the  subject?  Nor  is  it  of 
any  importance  that  the  vote  was  not  unanimous  upon  either  of 
the  occasions.  The  legislature  may  incorporate  a  town,  or  en- 
large a  charter  previously  granted,  with  the  consent  of  a  major- 
ity of  the  corporators,  and  if  a  number  less  than  the  whole 
will  suffice,  who  is  to  decide  upon  the  plus  or  minus?  A  char- 
ter accepted  by  a  majority  is  binding  upon  all  the  corporators, 
so  far  as  its  validity  is  concerned:  Goddin  v.  Grump,  8  Leigh^ 
155;  Louisville  etc.  B.  R,  Go.  v.  Gounty  Gourt  of  Davidson  Gounty, 
1  Sneed,  637  [62  Am.  Dec.  424]. 

The  act  of  1852  is  silent  as  to  the  taking  the  sense  of  the  cor- 
porators upon  the  acceptance  of  the  charter.  If  it  had  directed 
the  taking  the  sense  of  the  corporators  in  any  particular  mode, 
it  would  have  been  necessary  to  its  validity  that  such  mode 
should  have  been  pursued;  but  failing  to  do  so,  that  assent  or 
acceptance  may  be  gathered  by  the  court  from,  any  act  or  acts 
of  the  corporators,  as  such,  which  can  satisfy  it  of  the  fact. 
Believing,  as  we  do,  that  the  legislature  had  tiie  constitutional 
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right  to  pass  the  act  of  1852,  and  that  it  was  accepted  as  an 
amended  charter  of  the  town  of  Newbeme  by  a  majoriiy  of  the 
corporators,  we  are  of  opinion  that  the  demurrer  be  sustained 
and  the  bill  dismissed. 
Decree  accordingly. 

GoNanrmoNALiTT  of  Statutes  AuTHORiznro  Muvicipal  Gobporattors 
TO  SuBSGRiBB  TO  Stock  IV  PRIVATE  CJoRPORATiOKS,  whose  objeot  it  the  im- 
proyement  of  commercial  communication,  especially  to  the  stock  of  railroad  oor- 
poratioxifl:  See  Louisville  etc.  B.  B.  Co.  v.  County  Court  of  Dcwidson  County,  62 
Am.  Dec  424,  and  note  456;  Sharpies*  v.  Mayor  of  P9Uladelphia,  69  Id.  759, 
and  note  782  et  eeq.  The  principal  case  is  cited  to  this  point,  in  Caldwell  ▼. 
Justices  Burke,  4  Jones  Eq.  324;  Hill  v.  Commissioners  qf  Forsyth  County,  67 
N.  C.  367;  PaUison  r.  Board  qf  Supervisors,  13  CaL  188;  Talcott  ▼.  Pine  Chvve^ 
1  Flipp.  137. 

CoNSnTUTIOVAIJTT  OF  SCTBMITTINO  LaW  TO  AoOBPTANOB  OF  VOTE  OF  PbO- 

FLE:  See  Santo  ▼.  State,  63  Am.  Dec  487,  and  note;  Louisville  etc.  B.  B.  Co. 
T.  County  Court  of  Davidson  County,  62  Id.  424,  and  note  456.  When  submit- 
ted to  the  aoceptanoe  of  the  electors  of  a  municipal  corporation,  the  law  is 
constitutional:  Id.,  and  cases  cited  in  the  notes.  See  the  principal  case  cited 
npon  this  point  in  Hill  v.  Commissioners  qf  Forsyth  County,  67  N.  0.  367. 

Assessments  fob  Public  Impbovements  mat  be  Made  Aooorbing  to 
Benefits  Confebbed:  See  Louisville  etc.  B.  B.  Co.  v.  County  Court  qfDa- 
vmUoh  CounOy,  62  Am.  Dec.  424,  and  note  456;  WManks  v.  Com/mack,  61 
Id.  508,  and  note  519;  Moalt  v.  Mayor  etc.  qf  Baltimore,  Id.  276. 

JUDICIABT  OANKOT  InQVIRE  INTO  WiSDOM  OB  PrOFBIETT  OF  LbOISLATITE 

Act:  Louisville  etc  B.  B.  Co.  v.  County  Court  of  Davidson  County,  62  Am 
Dec.  424;  Donahoe  v.  Bichards,  61  Id.  256,  and  note  275. 

Acceptance  of  Amendment  to  Municipal  Chabteb:  See  Louisville  etc 
B.  B.  Co.  v.  Cousnty  Court  qf  Davidson  County,  62  Am.  Dec.  424,  and  note 
456;  and  note  discussing  the  subject  appended  to  Commonwealth  ▼.  CuUen, 
63  Id.  472.  The  amendment  Is  aooepted  when  the  majority  of  those  Toting 
▼Ota  in  fayor  of  its  Id. 
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■noOTOBT  ConTRAor  or  Sale  Binds  Pabtixs  to  PrnvoBWAirai  or  Cov- 
OCBBonr  Aon,  and  neither  party  can  demand  a  perfwinance  by  tiie  otiMr 
without  allegation  and  proof  of  hi*  own  readine«  and  ability  to  perfona 
hia  part  of  the  agreement. 

P1JBCEIA8S&  HAS  No  AonoN  FOB  Bbbach  or  Exxcutobt  Comtbaot  or  Saij» 
by  the  terms  of  which  the  purchaser  is  to  send  for  the  goods  and  pay  for 
them  npon  deliveiy,  and  the  seller  is  to  deliTer  them  npon  reosiving  pay- 
ment, without  showing  that  he,  the  porchaser,  lias  paid  or  tendered  the 
purchase  price,  or  wss  ready  and  able  to  do  so,  or  that  the  seller  hst 
done  something  to  discharge  him  from  that  dnty. 

Dbhial  or  Ezboutobt  Ck)NTBAcr  or  Salb  bt  Sbllbb  dob  no*  Rbuitb 
PuBGHASiB  from  the  necessity  of  proving  his  readiness  and  ability  to  pay 
or  tender  the  pnrohase  price,  though  snch  oondaot  of  the  seller  will 
relieve  the  porchaser  from  the  obligation  of  actually  paying  or  tendering 
the  money. 

PBoor  or  Pubchascb's  RsADnnns  akd  Abqjtt  to  Pat  Pubchasb  Mokit 
AT  AvoTHXB  Timb  avd  Plaob  cannot  avail  the  purchaser  in  his  actioa 
for  the  breach  of  an  executory  contract  of  sale,  the  terms  of  which  pio> 
vide  for  payment  at  the  time  and  place  of  delivery,  even  if  this  fact  wsrs 
known  to  the  seller,  and  a  fortiori  if  it  were  not  known  to  him. 

AssuupsiT  for  an  alleged  refoaal  to  deliver  a  quantitj  of  oom 
60ld  to  the  plaintiff.  The  evidence  tended  to  ^ow  that,  at  the 
plaintiff's  store  in  Elizabeth  City,  the  plaintiff  asked  the  defend- 
ant what  he  would  take  for  his  com?  The  defendant  answered, 
*'  Sixty  cents  a  bushel.'*  The  plaintiff  offered  him  fifty-eight 
cents,  and  the  defendant  then  said,  '*You  can  send  for  it.*' 
Another  witness  testified  that  the  defendant  said  he  had  from 
two  thousand  five  hundred  to  two  thousand  eight  hundred  bosh- 
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els  of  com  for  sales  and  to  the  plaintiff's  offer  of  fifty-eight  cents 
per  bushel  replied,  **  You  can  take  it  at  that  price,  and  may 
send  a  yessel  after  it/'  There  was  no  further  evidence  as  to  the 
mode  or  time  of  payment  The  plaintiff  chartered  a  yessel  to  go 
to  Tyrrel  for  the  com,  and  from  there  to  carry  it  to  Norfolk  in 
Virginia.  The  captain  proceeded  with  his  vessel  to  the  defend- 
ant's plantation,  and  there  delivered  to  the  defendant  the  plaint- 
iff's written  order  for  the  com.  The  defendant,  after  reading 
the  order,  said  that  he  did  not  consider  that  he  had  made  a 
'*  permanent  bargain '"  with  the  plaintiff;  and  that  as  com  had 
risen  in  price,  he  might  as  well  profit  by  it  as  any  one  else.  He 
refused  to  ship  the  com  as  the  plaintiff's,  but  agreed  with  the 
captain  to  ship  it  as  his  own,  remarking  that  he  would  go  over 
to  Elizabeth  City  and  txy  to  come  to  an  understanding  with  the 
plaintiff.  The  defendant  then  delivered  upon  the  vessel  two 
thousand  one  hundred  and  three  bushels  of  com,  which  was  all 
the  vessel  could  cany,  and  directed  it  to  be  conveyed  to  Norfolk. 
The  captain  delivered  the  com  at  Norfolk  under  the  defendant's 
order,  and  it  was  afterwards  sold  for  seventy-six  and  one  half 
cents  a  bushel.  All  this  the  captain  testified  to,  and  also  thai 
he  received  from  the  plaintiff  no  funds  nor  other  means  to  pay 
for  the  com,  nor  any  directions  respecting  the  payment  of  the 
purchase  price;  but  this  was  not  communicated  to  the  defend- 
ant. When  the  defendant  arrived  at  Elizabeth  City  the  plaintiff 
was  absent  from  tovm,  and  the  com  was  sold  afterwards.  The 
plaintiff  proved  that  he  had  made  arrangements  with  the  Farm- 
ers' Bank  at  Elizabeth  City  for  the  advancement  of  the  necessary 
moneys  for  the  payment  of  the  com  when  required;  that  the 
cashier  had  always  been  ready  to  make  such  payments,  and  the 
plaintiff's  clerk,  who  had  charge  of  the  store  during  the  plaint- 
iff's absence  from  town,  knew  of  this  arrangement.  But  it  did 
not  flfppear  that  this  arrangement  for  payment  was  known  to  the 
defendant.  The  defendant  did  not  call  at  the  plaintiff's  store 
in  Elizabeth  City  before  leaving.  The  court  charged  that  if  the 
jury  should  find  that  the  defendant  denied  the  contract,  and  for 
that  reason  refused  to  deliver  the  corn,  it  was  not  necessary  for 
the  plaintiff  to  pay,  nor  to  offer  to  pay,  on  delivery,  for  this 
refusal  would  dispense  with  payment,  or  an  offer  to  pay  on  his 
part.  If  they  should  find,  from  the  arrangement  with  the  bank 
in  connection  vnth  the  defendant's  refusal  of  delivery,  that  the 
com  was  to  be  paid  for  upon  the  defendant's  application,  after 
its  delivery  on  board  the  vessel,  then  the  plaintiff  would  be 
entitled  to  recover.  Defendant  excepted  to  the  instructions; 
ferdict  for  the  plaintiff,  and  appeal  from  the  judgmenti 
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Martin  and  Pool,  for  the  plaintiff. 
Smith,  for  the  defendant. 

By  Court,  Battle,  J.  The  contract  proved  by  the  testimony 
was  isdmply  an  executory  one  for  the  sale  of  a  quantity  of  ocfm 
at  a  stipulated  price.  The  legal  effect  of  it  was  to  bind  ilie  par- 
ties to  the  performance  of  concurrent  acts.  The  plaintiff  was 
to  send  for  the  com  and  to  pay  for  it  upon  delivery;  and  the 
defendant  was  to  deliver  it  upon  receiving  payment.  Neither 
party  could  demand  a  performance  by  the  other  without  the  al- 
legation and  proof  of  his  own  readiness  and  ability  to  perform 
his  part  of  the  agreement:  2  Bla.  Com.  447;  CowperY.  Saunders, 
4  Dev.  283;  Oole  y.  Hester,  9  Ired.  L.  23.  The  plaintiff,  then, 
could  not  sustain  his  action  for  ti  breach  of  the  contract  by  the 
defendant  without  showing  that  he  himself  had  paid  or  tendered 
the  price  of  the  com,  or  was  ready  and  able  to  do  so,  or  that 
the  defendant  had  done  something  to  discharge  him  from  that 
duty.  It  is  contended  by  his  counsel  that  the  denial  of  the  con- 
tract by  the  defendant  was  a  breach  of  it,  and  dispensed  with 
proof  on  the  part  of  the  plaintiff  that  he  had  paid  or  tendered 
the  money,  or  had  it  ready  to  be  paid  or  tendered  at  the  time 
when  he  demanded  the  com;  and  such  was  the  charge  of  his 
honor  to  the  jury  in  the  court  below.  We  do  not  concur  in 
that  opinion  in  the  extent  to  which  it  was  carried;  we  admit  that 
the  conduct  of  the  defendant  dispensed  with  the  obligation  on 
the  part  of  the  plaintiff  to  pay  the  money,  or  even  to  tender  it; 
but  it  did  not  relieve  him  from  the  necessity  of  having  it  ready 
to  be  paid  or  tendered:  Abrama  v.  Suttles,  Busb.  L.  99.  Until  he 
bad  provided  the  means  to  pay  for  the  com  upon  delivery,  he 
had  not  put  himself  in  a  situation  in  which  he  had  a  right  to 
demand  it.  There  was  no  testimony  to  show  that  it  was  to  be 
paid  for  at  any  other  time  or  place  than  that  when  and  where  it  wbb 
to  be  delivered;  [therefore]  tiie  arrangement  made  by  the  plaintiff 
with  the  cashier  of  the  Farmers'  Bank  at  Elizabeth  City  for  pro- 
curing the  money  with  which  to  pay  for  the  com  could  not  have 
availed  him  had  it  been  made  known  to  the  defendant,  and  of 
course  it  cannot  aid  him  when  it  never  was  communicated  to 
the  defendant.  There  was  error  in  the  instructions  given  by  the 
court  to  the  jury,  for  which  there  must  be  a  venire  de  novo. 

Judgment  reversed. 

Dbuvebt  or  Chattels  Sold  and  Patmsmt  or  Paioa  abb  CoHOOBBam 
Acts,  and  neither  party  can  maintAin  action  for  non-perfonnanoe  withoat 
showing  his  own  readiness  and  willingness  to  perform:  CoU  v.  Swcmston,  53 
Am.  Dec.  288;  Chapman  v.  Latkrop,  16  Id.  433;  see  also  IBchd  ▼.  Murpkeih 
<»Id.  607,  and  note  611. 
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The  FBuroiFAL  case  d  cited  to  the  point  that  tiioogh  the  doniAl  of  a 
•contract  of  lale  relievee  the  pnrchaaer  from  the  neoeMity  of  making  an  actaal 
tender,  yet  to  entitle  him  to  recover  for  the  breach  of  tiie  contract  in  failure 
to  deliver  upon  demand  the  articles  sold,  he  most  allege  and  prove  readiness 
and  ability  to  pay  the  purchase  price:  Qraridy  v.  Small,  3  Jones  L.  10;  Bur- 
ba„k  V.  Wood,  Id.  31;  Haarrias  v.  WUliamB,  Id.  485;  Qrandy  v.  SmaU,  5  Id. 
boi  WoJJcer  v.  AUen^  Id.  62.  Where  the  seller  has  by  his  own  act,  snch  as 
selling  to  another  a  hone  that  he  had  aj^nreed  to  sell  to  the  plaintiff,  put  it  out 
of  hu  own  power  to  comply  with  his  agreement,  the  plaintiff  need  show 
neither  tender  nor  readiness  and  ability  to  pay:  Harris$  v.  WilUam$f  3  Id. 
435,  citing  the  principal  case.  If  the  plaintiff  famishes  some  evidence  of  his 
readiness  and  ability  to  pay  when  the  vendee  denied  the  contract,  it  should  be 
ief t  to  the  jury  as  to  whether  that  fact  existed  or  not;  but  in  the  principal 
case  the  present  inability  to  pay  at  the  time  of  the  demand  was  admitfcedt 
Bwbank  v.  Wood^  3  Id.  31,  citing  the  principal 


Gabboway  v.  Chanobt. 

[2  Joms*!  Law,  170.] 

Lnrx  nr  Deed  I>flsoBiJiED  as  Stbaiobt  Course  tboic  Given  Ponrr  fO 
Stream  must  be  run  so  as  to  strike  the  stream  at  the  nearest  pofaii. 

Tbus  Line  as  Descsibed  in  Deed  cannot  be  Changed  by  fact  that  the 
parties,  acting  noder  a  mistake  as  to  its  true  location,  staked  off  a  differ- 
ent line,  supposing  it  to  be  the  true  one,  and  had  acquiesced  In  it  as  the 
true  line  for  twenty  years,  but  no  actual  possession  had  been  taken  of 
the  portion  between  this  line  and  the  true  line. 

Ejbgtmeht  by  Doe  dem.  James  Carroway  against  B.  A.  Ohan* 
eey.    The  opinion  states  the  case. 

Balchdor,  aUomey  general,  and  Biggs  and  DanneU^  for  tfais 

plaintiff. 

Hodman,  for  the  defendant. 

By  Court,  Peabson,  J.  The  grant  under  which  the  plaintiff 
sets  up  title  covers  the  locus  in  quo,  and  the  question  was,  how 
much  of  the  land  covered  by  this  grant  had  been  taken  off  by 
the  deed  to  Meazle,  under  which  the  defendant  sets  up  title. 

It  was  admitted  I  was  the  beginning.  The  next  call  is, 
**  Then  a  straight  course  to  the  Great  Pine  Log  branch."  The 
plaintiff  insisted  this  line  terminated  at  H;  the  defendant 
contended  the  terminus  was  at  G.  The  court  properly  charged 
the  jury  that  the  line  must  be  run  so  as  to  strike  the  Great  'Pine 
Log  branch  at  the  nearest  point,  which  was  the  line  I,  2,  8, 
which  being  intermediate  between  I  H  and  I  G,  left  a  pari  of 
the  land  in  controversy  out  of  the  Meazle  deed,  and  in  regard 
to  that  i>art,  the  plaintiff  was  entitled  to  recover,  unless  the 
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right  was  affected  by  the  length  of  the  possession  of  the  defend- 
ant and  those  under  whom  he  claimed  up  to  the  line  I  G. 

In  reference  to  this  second  question,  the  evidence  was  that 
the  parties  under  whom  the  present  parties  claim  had,  many 
years  ago— more  than  twenty  years — run  the  line  I  G,  and  agreed 
it  was  the  proper  line  separating  the  Meazle  land  from  the  bal- 
ance of  the  land  covered  by  the  original  grant,  and  **  had  put 
light  wood  stakes  up  against  pine  trees  upon  this  line,"  and  had 
acquiesced  ever  since  in  the  fact  of  its  being  the  proper  dividing 
line;  neither  party  having  ever,  in  disregard  of  it,  taken  pos- 
session by  cultivating  turpentine  trees,  or  burning  tar-kilns; 
on  the  contrary,  both  parties  had  cultivated  turpentine  trees 
and  burned  tar-kilns  up  to  it.  With  this  distinction  in  regard  to 
the  party  under  whom  the  defendant  claims,  L  e, ,  Mary  Gkiyner, 
one  of  the  persons  under  whom  the  defendant  claimed  in  1834, 
had  the  line  T  T7  run  and  marked  the  trees,  and  there  was  no 
proof  that  there  had  ever  been  any  cultivation  of  turpentine 
trees,  or  burning  of  tar-kilns,  or  other  species  of  possession, 
west  of  the  line  I  G,  and  south  of  the  line  T  U. 

Let  it  be  admitted  that  the  possession  by  the  defendant,  and 
those  under  whom  he  claims  for  so  many  years,  of  the  land  west 
of  the  line  I  G,  and  north  of  T  U,  defeated  the  plaintiff's  title 
as  to  that  part  which  is  designated  on  the  diagram  by  I  2  U : 
what  evidence  was  there  to  defeat  the  plaintiffs  title  to  that 
part  west  of  I  G,  and  south  of  T  U,  designated  upon  the  dia- 
gram by  2  U  G  3  ?  As  to  this  part  there  never  had  been  any 
species  of  possession,  and  this  effect,  if  produced  at  all,  must 
have  been  done  by  the  fact  that  I  G  had  been  agreed  on  as  the 
proper  line,  light  wood  stakes  set  up  against  pine  trees  along  it, 
and  it  had  for  more  than  twenty  years  been  acquiesced  in  and 
never  disregarded,  >*)  far  as  tlie  acts  of  the  parties  tended  to 
show^  during  nl^  '  ^'^  time. 
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So  the  question  presented  is.  Can  the  true  line  of  a  deed  be 
changed  and  its  location  be  tiansferred  to  another  place  by  the 
fact  that  the  parties,  acting  under  a  mistake  as  to  its  true  loca- 
tion, had  agreed  that  it  was  at  a  different  place,  and  was  the  line 
indicated  by  I  XT  O,  and  not  12  8,  and  had,  acting  under  this 
mistake,  for  the  purpose  of  making  known  and  visible  what  they 
then  supposed  to  be  the  true  line,  set  up  light  wood  stakes 
against  pine  trees,  and  ever  after  acquiesced  in  it  as  the  true  line  ? 

In  regard  to  the  land  lying  west  of  the  part  of  this  line  from 
I  to  XT,  and  north  to  T  XT,  we  haye  seen  that  possession  may  have 
had  some  effect;  but  in  regard  to  the  land  lying  west  of  the  part 
of  this  line  from  XT  to  G,  and  south  of  T  U,  there  was  no  posses- 
sion, and  the  naked  question  was,  Gould  that  part  of  the  line  be 
changed  by  the  facts  set  out  aboTC  ?  His  honor  does  not  inti- 
mate an  opinion  to  that  effect,  but  he  confounds  the  subject  by 
treating  the  whole  line  I  G  as  a  unit  and  indivisible;  whereas 
the  persons  under  whom  the  defendant  claimed  had,  by  running 
and  nmking  the  line  T  U,  and  confining  the  possession  to  the 
north  side  of  this  latter  line,  divided  the  line  I  G  into  two  parts, 
and  made  the  several  parts  the  subject  of  different  considera- 
tions and  rules  of  law:  the  one  becoming  a  question  of  possesr 
sion  and  rights  that  may  be  acquired  thereby;  the  other  being 
left  as  a  mere  question  of  boundary. 

For  this  error  the  plaintiff  is  entitled  to  a  venire  de  novo. 

Judgment  reversed. 

Statutb  of  Limitationb  Founded  on  Mistakx  in  Bovndabt:  Scurtaihi 
T.  HamHionf  02  Am.  Deo.  524,  and  note  627i  where  this  subject  is  treated. 

ACQUIX8CK2ICE  HAT  ESTABLISH  BoUNDASY  LiNX:  BUej/  V.  Griffin,  60  Am. 
Dec  726,  and  note  731;  Beedier  ▼.  ParmeU,  31  Id,  633.  It  wiU  famish 
•^denoe  at  least  of  an  agreement  to  that  effect:  Jaekaon  v.  MeCcnneU,  32  Id. 
439;  Knighi  v.  Coleman,  49  Id.  147;  Kip  v.  ITorian,  27  Id.  120;  timeh  v. 
Pearce,  21  Id.  680;  see  also  CraweU  v.  Maugfu,  43  Id.  62,  and  note  64; 
Smith  V.  Haaner,  28  Id.  354. 

Mistake  as  to  Bovndabt  is  not  Binding  upon  Pabtt  Pbejudicsd 
THEKEBT:  OroweU  v.  Bebee,  33  Am.  Deo.  172;  Brewer  v.  Beaton  etc.  R.  B,  Co., 
39  Id.  694,  and  note  697;  at  least,  nolees  there  has  been  possession  by  one  or 
both  of  the  parties  according  to  such  line  for  the  statutory  period:  Crowell  v. 
Bebee,  33  Id.  172;  Brown  v.  CaldweU,  13  Id.  660;  see  Kip  v.  Norton,  27  Id. 
120. 

DuLEOT  Line  fbom  One  Tebionub  to  Another  is  Indicated  by  descrip- 
tion calling  for  line  between  such  termini,  where  there  is  nothing  in  the  de- 
scription to  signify  that  the  line  is  not  to  be  a  direct  one:  ShuUz  v.  Young,  40 
Am.  Dec  413;  so  when  one  point  is  desoribed  as  a  given  '^'ftftnfw  from  anothen 
madey.  Btkaridge,  fSn  Id.  567. 


ftSO  SiEiiTHOBN  V.  WEsa  [N.  OftTolina^ 

SiBATHOBN  V.  WeBB. 

[S  Jom'iLAW,  109.] 

BioBT  TO  MoirxT,  GiTxv  BT  Debtor  to  Thibd  Pbbsov  who  promieM  to 

pay  it  to  the  creditor,  doea  not  vest  in  the  creditor  8o  as  to  make  it  his 
property,  until  he  is  notified  of  the  transaction,  and  agrees  to  adopt  the 
act  of  the  third  person  in  receiving  the  money  as  his  own  act»  whereby 
the  debt  is  to  be  extinguished. 
Onb  Gabnibhbd  is  iroT  Ghabobablb  vob  Mokbt  Bbobiyed  fbok  Thibd 
Fbbbok,  to  whom  the  money  has  been  given  by  a  debtor  of  the  prindpsl 
defendant,  with  directions  to  pay  it  to  the  principal  defendant,  unless 
the  third  person  acted  in  the  transaction  as  the  agent  of  the  principal 
defendant,  or  until  the  latter  ratifies  the  act  of  the  third  person  in  re> 
oeiving  the  money,  so  as  to  extinguish  the  debt  and  make  the  money 
his  own. 

Oabhishment,  in  which  Webb,  the  defendant,  was  the  gar- 
nishee, and  Cheek  the  attachment  defendant.  The  garnishee 
answered  on  oath  that  Oheek  was  indebted  to  Long  &  Webb 
and  to  Long,  Webb  &  Co.,  about  two  hundred  dollars;  that 
shortly  before  the  making  of  this  affidavit.  Cheek  had  told  the 
affiant,  who  was  a  member  of  both  of  these  firms,  that  as  soon 
as  he  was  paid  a  debt  due  him  from  one  Putzell  he  would  pay 
these  two  debts;  that  upon  the  day  before  service  of  the  gar- 
nishment, one  McCaulej  delivered  to  the  affiant  one  hundred 
and  ninety  dollars,  which  he  said  Putzell  had  given  him  for 
Oheek,  and  he  left  a  receipt  to  be  signed  by  Cheek  as  evidence 
of  the  payment  of  Putzell's  debt;  that  on  the  day  of  the  service 
of  the  garnishment,  but  before  the  actual  service  of  the  process 
upon  him,  the  affiant  applied  the  money  received  from  Mc- 
Oauley  to  the  payment  of  the  two  above-mentioned  debts  due 
the  firms  of  which  affiant  was  a  member.  The  justice  of  the 
peace,  before  whom  the  proceedings  were  had,  gave  judgment 
against  the  garnishee,  who  then  appealed  to  the  superior  court. 
Upon  the  trial  in  that  court,  Putzell,  the  debtor  of  the  attach- 
ment defendant,  sought  to  interplead,  but  his  application  was 
refused.  Webb,  the  garnishee,  then  moved  for  an  issue  to  be 
submitted  to  the  jury,  aUeging  that  "he  could  then  make 
positive  proof  that  McCauley  was  not  the  agent  of  Cheek  in  the 
transaction,  and  that  a  few  days  after  the  one  hundred  and 
ninety  dollars  was  left  for  him  with  Webb,  he  had  demanded 
and  received  his  debt  from  Putzell."  The  court  refused  the 
issue,  and  adjudged  that  the  one  hundred  and  ninety  dollars 
'was  the  money  of  Cheek,  and  condemned  it  to  the  satisfaction 
•f  the  plaintiff's  debt.    Webb  then  appealed  to  this  court 
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Ordkamy  for  the  plaintiff. 
Norwood^  for  the  defendant. 

By  Court,  Pxabsoh,  J.  His  honor  did  not  consider  it  materia] 
to  be  determined  ivhether  McGanley  received  the  one  hundred 
and  ninety  dollars  as  the  agent  of  Cheek,  or  not.  According  to 
the  view  we  take  of  the  case,  this  was  a  yeiy  material  matter, 
and  was  in  fact  the  point  upon  which  the  liability  of  Webb  as 
garnishee  depended.  If  McCauley  received  the  one  hundred 
and  ninety  dollars  as  the  agent  of  Cheek,  then  the  debt  of  Put- 
sell  to  Cheek  was  extinguished,  and  the  one  hundred  and  ninety 
dollars  was  the  property  of  Cheek,  which  Webb  was  liable  to  be 
called  upon  to  account  for  at  the  instance  of  the  plaintiff,  who 
was  a  creditor  of  Cheek.  If  McCauley  did  not  receive  the  one 
hundred  and  ninety  dollars  as  the  agent  of  Cheek,  then  the  debt 
due  by  Putzell  to  Cheek  was  not  extinguished,  and  remained  as 
a  subsisting  debt  until  Cheek  did  some  act  whereby  to  ratify 
and  adopt  the  act  of  McCauley  in  receiving  the  money,  so  as  to 
extinguish  the  debt  and  make  the  money  his  own. 

This  principle  is  settled  in  Carroway  v.  Cox^  Busb.  L.  173.  If 
a  debtor  hands  money  to  a  third  person,  who  promises  to  hand 
it  to  the  creditor,  the  right  to  the  money  does  not  Test  in  the 
creditor,  so  as  to  make  it  his  property,  until  be  is  notified  of  the 
transaction,  and  agrees  to  adopt  the  act  of  the  third  person  in 
receiving  the  money  as  his  own  act,  whereby  the  debt  is  to  be 
extinguished. 

There  was  error  in  giving  judgment  against  Webb,  in  the 
absence  of  proof  that  McCauley  had  received  the  one  hundred 
and  ninety  dollars  as  the  agent  of  Cheek. 

Judgment  reversed. 

Whku  Dbbiob  Haiomi  Monbt  to  Thibd  Pxbson,  Who  Pbomibis  to 
Hand  It  to  Creditor,  the  right  to  the  money  does  not  vest  in  the  creditor 
until  he  ratifiei  and  adopte  the  act  of  the  third  person.  The  principal  case  is 
dted  to  this  effect  in  Dixon  v.  Pace,  63  N.  C.  605.  A  contract  entered  into 
by  one  professing  to  act  on  behalf  of  another,  bat  without  authority,  may  be 
adopted  by  the  principal  while  it  is  still  in  force  as  between  the  professed 
agent  and  the  other  party:  Maaon  v.  CaldweU^  48  Am.  Dec.  330,  and  note  335. 

Om  GARHismcD  is  not  Liablb  unless  It  Appears  that  He  has  Prop- 
■RTT,  Crsditb,  or  EiTBors  of  the  defendant  in  his  possession  or  is  indebted 
to  him:  8mUh  t.  Deads,  60  Am.  Deo.  390,  and  cases  cited  in  the  note.  And  in 
general^  the  debtor  shoold  haya  a  right  of  action  against  the  penon  sooght  to  h« 
ehaxjfed  m  garnishee:  Whlimey  r.  J/Waros,  36  Id.  732;  JTbfl  r.  Asf^  87  id. 
166}  Jb5y  T.  Labmum.  66  Id.  287. 
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State  v.  Johnbon. 

[3  Jons'M  Law,  MT.] 

Mkrx  Gkubos  OB  Maxjob  D0K8  MOT  CoNifTiTirnB  Mauob  Aiobkhouqbv 
IK  HoMxazDB,  where  there  is  provooation;  bat  in  order  that  the  motiire 
may  be  referred  to  the  precedent  malice  rather  than  to  the  immediate 
provocation,  there  most  be  a  particnlar  and  definite  intent  to  kill,  eo 
that  the  provocation  is  a  mere  collateral  cirenmstanoe,  and  the  intent  to 
kill  existed  before  and  independent  of  it. 

M OnVX  OF  HOMIOIDB  WILL  KOT  BE  EBTEBBBD  TO    PRBTIOUS  MaLRS,  BUT 

TO  Pbbsbkt  Pbovooation,  and  the  homicide  will  not  be  murder  in  a 
ease  where  the  prisoner  bears  malice  toward  the  deceased,  and  they  meet 
by  accident,  and  npon  a  quarrel,  the  deceased  assaults  the  prisoner  with 
a  grubbing-hoe,  and  actually  strikes  him  with  it,  and  thereupon  the 
prisoner  shoots  and  kills  the  deceased. 
MonvB  OF  HoMiciDB  WILL  BB  REFERRED  TO  PREVIOUS  Mauce,  and  not 
to  present  provocation,  and  homicide  will  be  murder  where  the  prisoner, 
pursuant  to  an  expressed  intent  to  kill,  goes  to  a  place  where  he  expects 
to  meet  the  deceased,  and  there  kills  him  in  the  manner  and  at  the  time 
mentioned  in  his  threat,  notwithstanding  the  deceased  gave  the  prisoner 
legal  provocation  Just  before  the  killing,  unless  the  prisoner  shows  that 
he  had  abandoned  his  intention  to  kill. 

Inbiotmkht  for  murder.  The  evidence  tended  to  show  that 
the  prisoner  felt  Bome  malice  or  had  a  grudge  against  the  de- 
ceased, and  that  there  was  ill  feeling  between  them;  that  the 
prisoner,  upon  meeting  the  deceased,  addressed  him  in  a 
friendly  manner;  that  soon  a  quarrel  arose  between  them;  that 
the  deceased  advanced  toward  the  prisoner  some  six  or  eight 
feet,  with  his  grubbing-hoe  raised;  the  prisoner  then  drew  his 
pistol  and  shot  the  deceased,  whereupon  the  deceased  pursued 
the  prisoner  some  eight  or  ten  steps  and  threw  the  grubbing- 
hoe  at  him.  There  was  some  evidence  to  show  that  the  prisoner 
was  hit  with  the  hoe,  but  whether  before  or  after  the  shooting 
did  not  appear;  also  that  the  prisoner  had  started  out  to  meet 
the  deceased  for  the  purpose  of  having  a  friendly  explanation 
with  him,  though  there  was  some  evidence  that  the  prisoner 
was  armed  with  two  pistols  and  a  bowie-knife  on  the  day  of  the 
shooting,  and  on  the  same  day  had  expressed  an  intention  to 
kill  somebody,  and  a  desire  to  ''  cut  '*  the  deceased.  Verdict  of 
guilty.  Judgment  and  appeal  on  the  exception  stated  in  the 
opinion. 

Batchdar,  attorney  genercd,  for  the  state. 

Banks  and  Kelly,  for  the  defendant. 

By  Court,  Pbabsok,  J.  The  judge  charged:  *'If  the  juxj 
belioved  the  prisoner  bore  malice  towards  the  deceased,  and  there 
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^as  no  reconciliation  between  them  (and  this  lies  on  the  prisoner 
to  show),  then,  although  the  deceased  might  have  given  what 
under  other  circumstances  would  have  been  a  legal  provocation^ 
«8  if  he  had  assaulted  the  prisoner  with  the  hoe,  or  had  actually 
stricken  him  with  it,  it  would  be  murder;  for  the  law  would 
refer  the  killing  to  the  malice,  and  not  to  the  provocation." 

To  this  the  prisoner  excepts.  There  is  error.  His  honor  no 
doubt  gave  these  instructions  upon  what  he  conceived  to  be  the 
principle  settied  hy  State  v.  Johnson,  1  Ired.  L.  854  [35  Am.  Dec. 
742].  We  have  heard  that  the  decision  in  Madison  Johnson's 
<sa86  was  not  concurred  in  bj  the  profession.  If  it  is  supposed 
to  have  established  and  setUed  as  a  general  principle  the  doc* 
trine  laid  down  by  his  honor,  the  disapproval  of  the  profession  is 
not  at  all  to  be  wondered  at.  But  in  point  of  fact,  the  decision  in 
that  case  does  not  announce  or  settle  any  such  general  principle. 
Owing  to  the  very  wide  range  taken  by  the  judges  in  deliver- 
ing their  opinions,  and  because  both  opinions  are  very  long,  it 
is  rendered  difficult  to  determine  what  general  principle  is  an- 
nounced and  settled;  in  fact,  the  circumstances  under  which  any 
homicide  is  committed  are  so  numerous,  and  the  details,  in 
4U3y  one  instance,  differ  so  much  from  those  attending  any  other 
case  that  has  occurred,  or  that  will  hereafter  occur,  as  to  make  it 
impossible  to  lay  down  any  general  rule  or  principle  in  regard 
to  it.  For  this  reason,  the  law  does  not  attempt  to  trammel  the 
action  of  the  jury  by  any  artificial  or  general  rule,  and  it  is 
left  to  their  good  sense  to  say,  from  the  evidence,  whether  the 
act  of  killing  was  done  because  of  the  present  provocation,  or 
because  of  a  deliberate  intent  to  kill,  previously  formed,  and 
then  and  there  carried  into  effect,  the  provocation  being  a  mere 
<$ircumBtance  collateral  to  this  wicked  intent,  which  the  prisoner 
would  have  carried  into  effect  anyhow,  or  being  a  mere  pretext 
«ought  for  as  a  cover  to  the  wicked  intent  previously  formed 
and  then  acted  on. 

In  Madison  Johnson's  case,  a  witness  swore  that  at  dinner- 
time of  the  day  on  which  the  homicide  was  committed,  the  pris^ 
«ner  said ' '  he  had  bought  powder  and  shot,  and  intended  to  kill  a 
man  that  night  before  the  bell  rang,  and  showed  the  pistol."  He 
did,  with  the  pistol,  kill  a  man  that  night  before  the  bell  rang 
<9  o'clock).  The  judge  in  the  court  below  charged,  if  the  jury 
were  satisfied  that  the  deceased  was  the  object  of  this  threat, 
and  the  prisoner  went  to  the  shop  with  the  intention  to  provoke 
a  quarrel  with  the  deceased,  in  order  to  gratify  his  avowed  ven- 
^;eance,  the  killing  was  murder,  notwithstanding  the  provocation 
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ofEored  at  fhe  time.  The  charge  was  approved  by  this  oonrt» 
Oaston,  J.yin  oondnding  his  opinion,  f;nv<^:  ''Tn  the  case  be> 
fore  nSy  there  is  one  thing  which  we  can  pruuounce  with  cer- 
tainty: if  the  prisoner  did  go  to  the  place  where  he  killed  the 
deceased  with  intent  to  kill  him  (so  the  jury  have  foTind,  and 
so,  in  onr  opinion,  they  were  warranted  to  find),  there  was  no 
evidence,  however  slight,  showing  or  tending  to  show  that  this 
intention  was  abandoned  before  the  act  was  done/' 

The  principle  settled  by  this  decision,  if  the  snbject-matter  be 
sosceptible  of  any  principle,  is  this:  If  A.  says  he  will  kill  B., 
with  a  weapon  which  he  then  has,  before  a  certain  time,  and  the 
jury  are  satisfied  that,  in  pursuance  of  this  intent  to  kill,  A.  goes 
to  a  place  where  he  expects  to  meet  B.,  and  there  kills  him  with 
the  weapon  at  the  time  named  in  his  previous  threat,  the.killing 
is  murder,  notwithstanding  B.  gave  to  A.  a  legal  provocation  just 
before  the  killing,  unless  A.  offers  some  evidence  showing  or 
tending  to  show  that  he  had  abandoned  his  intention  to  kill. 
The  point  about  which  the  judges  differ  is  whether  there  is  or  is 
not  a  presumption  in  the  absence  of  any  evidence  except  the 
provocation  that  the  intent  to  kill  had  been  abandoned. 

There  can  be  no  sort  of  question  as  to  the  correctness  of  the 
principle  thus  stated;  in  fact,  it  would  suggest  itself  to  the  good 
sense  of  eveiy  juror  without  any  instruction  from  the  presiding 
judge.  But  this  is  altogether  a  different  principle  from  that  laid 
down  by  his  honor  in  the  case  before  us,  viz. :  ''  If  A.  bears 
malice  towards  B. ,  and  they  meet  by  accident,  and  upon  a  quarrel 
B.  assaults  A.  with  a  grubbing-hoe,  and  actually  strikes  him  with 
it,  and  thereupon  A.  shoots  B.  with  a  pistol,  the  killing  is  mur- 
der, because  the  law  refers  it  to  the  previous  malice,  and  not  to 
the  present  provocation,  unless  A.  can  prove  that  there  had  been 
a  reconciliation." 

A  mere  "  grudge''  or  malice,  in  its  general  sense,  is  not  sufficient 
to  bring  a  case  within  the  principle  acted  on  in  Madison  John- 
son's case;  there  must  be  a  particular  and  definite  intent  to  kill, 
as  if  the  weapon  with  which  the  party  intends  to  kill  is  shown,  or 
the  time  and  place  are  fixed  on,  and  the  pariy  goes  to  the  placo 
at  the  time,  for  the  purpose  of  meeting  his  adversary  and  with 
an  intention  to  kill  him;  so  that  the  provocation  is  a  mere  col- 
lateral circumstance,  and  the  intent  to  kill  existed  before  and 
independently  of  it. 

For  this  error  in  the  charge  of  his  honor,  the  prisoner  is  en* 
titled  to  a  venire  de  noro. 

We  express  no  opinion  in  regard  to  the  alleged  repugnanqr  ia 
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the  two  eonntSy  because  we  take  it  for  granted  the  olqeotion  will 
be  remoyed  by  sending  a  new  bill. 
Judgment  reyersed. 

MsBB  Gbudgb  OB  Ill-will  is  rot  Such  Antegbdent  Mauox  that  » 
killing  will  be  referred  to  it  rather  than  to  immediate  proTOcation,  and  thaa 
determine  the  nature  of  the  homicide;  bnt  in  order  that  there  may  be  Bach 
malice,  there  must  be  a  distinct  and  definite  pnrpoee  to  kill  or  to  do  serioua 
bodily  harm.  The  principal  case  la  cited  to  this  point  in  State  v.  TVs-e/ia-na- 
iah,  64  N.  C.  018. 

Whxbb  thxrb  is  Distinct  anp  Definitb  Pubposx  to  Kill,  the  killing 
will  be  referred  to  this  motive,  and  not  to  the  immediate  provocation,  nnlesa 
it  be  shown  that  this  parpose  was  abandoned:  Stale  v.  Johneon,  35  Am.  Deo. 
742,  cited  and  distingnished  In  the  principal  case;  and  see  note  thereto  756w 
The  prineipal  esse  la  cited  to  this  effect  in  Stai€  v.  Owen,  PhilL  L.  428. 
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p  Jons's  La.w,  828.] 

To  OoNysT  TO  Mabbibd  Woman,  bt  Deed  ob  Will,  Sepabatb  Estavm 
in  real  or  personal  property,  words  used  in  deed  or  will  must  be  unequivo- 
cal, and  expressed  in  nnambignons  terms,  as  snch  disposition  is  not 
favored  by  the  law;  bat  though  the  word  "separate"  is  the  appropri- 
ate word,  any  others  will  suffice  if  the  intention  of  the  grantor  is  made- 
suffidently  plain. 

DsyiSB  TO  l^usTES  "to  Only  Pboper  Use  and  Behoof"  of  Married- 
Woman  does  not  invest  her  with  a  separate  use,  and  the  husband's  inter- 
est therein  will  be  subject  to  sale  and  execution;  but  whether  the  wife 
would  have  taken  a  separate  use,  if  it  had  appeared  that  she  was  married 
at  the  time  of  the  making  of  the  will,  qtuere. 

EnDOTMEiiT.  The  lessor  of  the  plaintiff,  Jeremiah  Bason, 
claimed  title  under  a  deyise  to  himself,  in  the  ydll  of  Joseph 
Bason.  The  deyise  is  contained  in  the  opinion.  The  defend- 
ant claimed  under  an  execution  sale  of  the  premises  upon  a 
judgment  against  Whitsett,  who  wa&  the  husband  of  the  testa- 
tor's daughter  Margaret,  to  whose  use  the  property  was  deyised. 
And  the  question  was,  whether  the  husband  of  Margaret  had 
such  an  interest  in  the  land  as  could  be  sold  under  execution 
for  his  debts.  To  an  instruction  of  the  lower  court  that  he  had 
not  such  an  interest,  the  defendant  excepted.  Verdict  for  Ihe 
plaintiff,  judgment  and  appeal  by  the  defendant. 

Chraham,  for  the  plaintiff. 

Norwood^  for  the  defendant. 

By  Oourt,  Nash,  0.  J.  The  question  arises  under  the  will  oi 
Joeeph  Bason,  deceased.    The  clause  of  the  will  is  aa  foUowa: 
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**  I  giire  and  beqneath  a&d  demise  iintomyfloii»  Jeremiah Baaon, 
his  heirs  and  assigns,  a  mare  and  colt,  etc.,  property  bought  bj 
me  as  belonging  to  Martin  Whitsett,  placed  by  me  in  the  pos- 
session of  my  daughter  Margaret,  etc.;  also  the  tract  of  land 
bought  by  me  from  said  Whitsett,  whereon  he  resides,  to  haye 
and  to  hold  said  property,  both  real  and  personal,  to  the  only 
proper  use  and  behoof  of  my  said  daughter  Margaret,  and  at 
her  death,  equally  diyided  among  her  children."  The  land  thus 
divided  was  sold  under  an  execution  against  Whitsett,  and  pur* 
chased  by  the  defendant.  Do  the  wpirds  "  to  the  only  proper 
use  and  behoof  of  my  said  daughter  Margaret,''  etc.,  depriye 
her  husband,  Martin  Whitsett,  of  his  marital  right?  We  think 
that  of  themselves  they  do  not.  That  a  seiMUste  estate  both  in 
real  and  personal  property  may  be  so  conveyed,  by  either  a  deed 
or  will,  to  a  female,  as  to  secure  it  from  the  control  of  her  hus- 
band, and  put  it  beyond  the  reach  of  his  creditors,  cannot  be 
denied;  but  such  disposition  is  not  favored  by  the  law,  and  the 
words  used  in  a  vnll  or  deed,  to  have  such  effect,  must  be  **  un- 
equivocal and  expressed  in  unambiguous  terms."  No  words  of 
art  are,  however,  necessary;  it  will  be  sufficient  if,  as  above 
stated,  the  intention  of  the  donor  is  expressed  in  terms  suffi- 
ciently plain.  The  word  "  separate  "  is  the  appropriate  word, 
but  any  others  will  do  which  express  the  whole  legal  idea 
belonging  to  the  first:  See  Lewin  on  Trusts,  150. 

This  subject  has  several  times  been  before  this  court.  The 
case  of  Eudisell  v.  Watson,  2  Dev.  Eq.  430,  was  a  devise;  the 
words  were,  ''  all  to  be  for  her  and  her  heirs'  proper  use."  The 
court  decided  they  were  not  sufficient  to  deprive  the  husband  of 
his  marital  rights.  In  Ashcrqft  v.  LiUie,  4  Lred.  Eq.  236,  which 
arose  tmder  a  deed,  the  words  were,  '*  but  the  said  gift  to  extend 
to  no  other  person;"  it  was  decided  they  did  not  amount  to  a 
separate  estate  in  the  daughter,  the  donee.  In  Budisell's  case, 
the  doctrine  is  gone  into  largely,  and  the  English  authorities 
examined;  among  them,  Wills  v.  Sayers,  4  Madd.  409,  and  HoberU 
V.  Spicer,  5  Id.  491;  this  court  says:  '*  It  was  held  that  upon  the 
force  of  the  particular  words  'her  use'  or  *  her  own  use,'  etc., 
no' separate  use  could  be  implied;  for  *  her  own  use '  and  '  her 
proper  use '  meant  the  same  thing,  etc.  I  think  no  person  can 
find  a  difference  between  her '  own '  and  her  '  proper'  use."  In 
our  case,  the  words  are,  '*  to  the  only  proper  use  and  behoof," 
etc.  In  Ashcraft's  case,  the  strong  words  **  to  extend  to  no 
other  person  "  were  not  sufficient.  Between  the  words  **  to  her 
own  proper  use"  and  the  words  '*  her  proper  use"  there  is  no 
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difTerencey  thej  mean  the  same  thing,  and  we  have  Been  that  fhA 
latter  are  not  sufficient  to  convey  a  separate  use  to  the  female. 

But  this  case  differs  from  those  cited  in  this,  that  here  the 
legal  title  was  in  a  trustee  bj  the  terms  of  the  will.  What 
would  have  been  the  decision  of  this  court  if,  at  the  time  of  the 
making  of  the  will,  the  devisee,  IXaigaret,  had  been  shown  to 
be  the  wife  of  Whitsett,  we  do  not  consider.  We  have  looked 
carefully  through  the  will  to  find  if  the  fact  were  so,  and  the 
case  sent  here  is  silent  on  that  point.  The  only  indication  upon 
that  subject  is  contained  in  the  opinion  of  the  court  below,  in 
which  it  is  stated,  "Arthur  Whitsett,  who  is  the  husband  of 
Margaret,''  etc.  It  does  not  say  he  was  at  the  time  the  will 
wa«  made,  and  we  cannot,  as  was  said  by  the  court  in  Eudisell's 
case,  be  governed  by  a  meaning  so  defectively  expressed. 

As  this  fsLct  did  not  appear,  so  far  as  the  record  shows,  his 
honor  erred  in  holding  that  Whitsett  had  no  such  interest  as 
was  the  subject  of  an  execution. 

Judgment  is  reversed  for  the  error  pointed  out,  and  a  venire 
de  novo  is  awarded. 

What  Wobds  will  Gsbats  Skparats  Estatb  nr  Mabbzkd  Wokav:  Sm 
BridgeB  v.  PhiUip9,  60  Am.  Deo.  4d5,  and  cases  cited  in  the  note  407)  see 
also  Ware  ▼.  Riehardstm,  66  Id.  762. 

TiSTATOs's  OS  Gbaittob's  Intent  when  Clear  must  Pbevail  as  to  Cbsa* 
TioN  or  Separate  Estate:  Ware  ▼.  Riehardsonf  66  Am.  Deo.  762;  Beai^ori 
▼.  Collier,  44  Id.  321. 

Separate  Estate  op  Wipe  not  Surjbgt  to  Execution  Sale  por  Hus- 
band's Debts:  Howard  v.  Norths  61  Am.  Dec.  769;  TarcUey  ▼.  Baub,  34  Id. 
635.    Eqmty  will  protect  it  from  such  sale:  Sridgea  t.  PhilUpe,  60  Id.  405. 

Husband's  Lipb  Estate  in  Wipe's  Land  is  Subject  to  Ezbouhov:  See 
Sfumely  T.  Wagn^Tt  45  Am.  Deo.  640,  and  note  641. 


Skate  v.  Shelton. 

[8  Jonu't  Law,  800.] 

Dtiho  Dbolabationb  abb  Bestbicted  to  Act  op  KiujNe,  and  oiromn* 
stanoes  immediately  attending  the  act  and  forming  apart  of  the  re$  geHa, 

DtINO    DeOLABATIONS    ABE    NOT    ADMISSIBLE    AS    TO    CONPUOT    BETWEBN 

Pbisoneb  and  Deceased  that  was  separate  and  diitinot  from  the  sabse- 
qnent  meeting  when  the  fatal  blow  was  struck. 
fiouoiTOB  POB  State  should  be  Requibed  to  State  What  He  ExpEon 
TO  Prove  bt  Dtino  Declabations,  and  then  only  sooh  part  of  theiB  as 
admissible  should  be  admittedt 


Indictment  of  James  Shelton  for  the  murder  of  Drozy  Norton. 
The  evidence  showed  that  at  the  house  of  the  deceased  a  fight 
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took  place  between  the  deceased  and  the  prisoner,  and  two  others, 
who  were  charged  as  accessaries.  In  this  fight  stones  were 
thrown  by  both  sides,  and  a  maul  and  an  ar  used.  The  de- 
ceased then  went  away,  threatening  to  procure  a  warrant.  He 
went  to  his  stable  to  get  a  horse,  but  was  driven  off  by  stones 
thrown  at  him.  He  then  went  to  a  neighbor's  house,  about  half 
a  mile  away,  to  obtain  a  gun.  This  the  neighbor  refused  to  loan 
him,  and  he  then  started  homeward.  Not  thinldng  it  safe  to 
return  the  way  he  came,  as  he  stated  in  his  declaration,  he  went 
round  through  his  orchard,  where  he  was  met  by  the  prisoner, 
who  then  and  there  struck  the  fatal  blow,  probably  with  a  stone. 
The  dying  declarations  of  the  deceased  were  admitted  as  to  both 
these  occurrences,  the  conflict  at  the  house,  and  the  meeting  in 
the  orchard.  To  that  part  of  the  declaration  relating  to  what 
occurred  at  the  house,  the  prisoner's  counsel  objected,  and  after 
the  declarations  had  been  stated,  moved  the  court  to  withdraw 
that  part  of  them  from  the  juiy.  The  court  refused,  and  the  de- 
fendant's counsel  excepted.  Verdict  of  guilty  of  murder  was 
lendered  against  the  defendant  Shelton,  and  he  appealed. 

Batchelor,  attorney  general^  and  Baxter,  for  the  state. 

N.  W.  Woodfin  and  J.  W.  Woodfin,  for  the  defendant 

By  Oourt,  Peabsok,  J.  If  the  fight  was  a  continuous  act, 
from  its  commencement  at  the  house  until  the  fatal  blow  was 
struck  in  the  orchard,  although  the  throwing  of  stones  and 
other  offensive  acts  was  not  kept  up  incessantly,  but  was  sus- 
pended at  times,  as  the  parties  saw  proper  to  change  their  posi- 
tion or  seek  other  weapons,  the  killing  was  but  manslaughter; 
because  the  assault  with  the  ax  and  maul,  and  by  throwing  of 
stones,  was  not  only  a  legal  provocation  on  both  sides,  but  was 
a  provocation  of  a  highly  exciting  character,  by  which  the  lives 
of  the  parties  were  mutually  put  in  danger,  and  each  was  im- 
pelled, by  blind  fury,  to  kill  his  adversary  if  he  could.  If  the 
first  fight  ended  at  the  stable,  so  that  the  matter  was  over  and 
done  with,  and  there  was  '*  cooling  time  "  before  the  parties  met 
in  the  orchard,  and  the  prisoner  then  struck  the  fatal  blow,  the 
kiUing  was  murder,  unless  there  was  some  fresh  provocation. 

Considering  all  the  occurrences  as  constituting  but  one  act, 
the  dying  declarations  were  all  properly  admitted  as  evidence, 
being  a  full  narration  of  the  whole  fight;  but  then  the  judge 
should  have  instructed  the  juiy  that  in  this  point  of  view  the 
kiUing  was  manslaughter  only. 

Considering  the  occurrences  as  constituting  two  separate  and 
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distinct  aots.  only  flo  much  of  the  dying  deolaiationa  m  zdated 
to  the  second  act  ought  to  haye  been  admitted,  and  theze  was 
«rror  in  admitting  that  part  of  the  declarationB  which  related  to 
ihe  first  fight.  In  this  point  of  view,  the  judge  ought  to  have 
withdrawn  from  the  jury  all  the  declarations  except  that  part 
which  related  [to]  what  took  place  in  the  orchard  when  the  fatal 
How  was  struck.  The  better  course  would  have  been  to  require 
the  solicitor  for  the  state  to  set  out  what  he  expected  to  prove 
the  dying  declarations  were;  and  as  from  them  it  is  manifest 
that  the  first  fight,  and  the  rencounter  in  which  the  fatal  blow 
was  given,  were  two  separate  and  distinct  acts,  he  should  only 
have  alio  wed  that  part  which  related  to  the  last  act  to  go  to  the  juiy. 

According  to  the  general  rule,  no  testimony  is  admissible 
unless  it  is  subjected  to  two  "  tests  of  truth,"  an  oath  and  a 
cross-examination.  A  sense  of  impending  death  is  as  strong  a 
guaranty  of  truth  as  the  solemnity  of  an  oath;  but  dying  declara- 
tions cannot  be  subjected  to  the  other  test.  There  is  no  oppor- 
tunity for  cross-examination,  and  there  is  nothing  to  meet  this 
objection  and  answer  as  an  equivalent  for  the  want  of  cross- 
examination;  hence,  the  exception,  in  respect  to  dying  declara- 
tions, rests  solely  upon  the  ground  of  public  policy  and  the 
principle  of  necessity.  As  in  many  cases  the  knowledge  of  the 
facts  attending  the  killing  is  confined  to  the  party  killed  and 
the  perpetrator  of  the  crime,  there  is  a  public  necessity  for 
admitting  dying  declarations  as  evidence,  "  in  order  to  preserve 
life,  by  bringing  man-slayers  to  justice;"  but  as  the  exception 
^san  only  be  sustained  on  the  ground  of  necessity,  it  is  restricted 
to  cases  of  indictment  for  homicide,  and  it  is  further  restricted 
to  the  act  of  killing,  and  the  circumstances  immediately  attend- 
ing the  act  and  forming  a  part  of  the  res  gesUs.  11  it  can  be 
extended  to  a  separate  and  distinct  act,  occurring  half  an  hour 
before,  it  vnll  extend  to  any  act  done  the  day  before,  or  a  week, 
month,  or  year.  As  soon  as  the  limit  fixed  by  absolute  necessiiy 
is  passed,  the  principle  upon  which  the  exception  is  based  being 
exceeded,  there  is  no  longer  any  limit  whatever,  and  dying 
declarations  become  admissible,  not  merely  to  prove  the  act  of 
killing,  but  to  make  every  homicide  murder  by  proof  of  soma 
old  grudge. 

That  the  exception  is  restricted  in  the  manner  above  stated, 
is  clear  from  the  reason  of  the  thing,  and  is  settled  by  authority: 
Barfield  v.  BriU,  2  Jones  L.  41  [62  Am.  Dec.  190];  1  Greenl. 
Ev.,  sec.  166,  and  cases  cited;  Phill.  Ev.,  Cowen  &  Hill's  notes^ 
jgi.  1,  610. 
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The  prisoner  excepted  on  other  grounds;  sevezal  of  them,  we 
are  inclined  to  think,  are  well  founded;  bat  it  is  not  neoeeeaiy 
to  notice  them,  as  thej  maj  be  prevented  in  the  next 

Judgment  rerersed,  and  a  venire  de  novo. 


jynsQ  DaoLAKATioKB  ▲&■  Admissibui  only  whbn  Tmcr  Conckrv  Act 
or  KiLLnro,  uid  the  drcnmstaDces  immediately  attending  it,  and  fonmng 
part  of  the  res  geaUe;  and  cannot  indnde  any  ezpreedon  of  opinion  or  deduc- 
tion from  antecedent  circnmBtances:  See  Barfitld  ▼.  BriU,  ^  Am.  Dec.  190, 
dted  in  the  principal  case;  aee  alao  Moore  v.  State,  46  Id.  276;  CommcnweaUh 
▼.  MePikef  50  Id.  727.  The  principal  case  is  cited  to  this  pcunt  in  8taU  ▼. 
rKtttuwu,67N.ai7;  Staiev.  Wood,  S^Vt,  665;  if tfrritt  t.  5to<e,  58  Miaa.  67. 

Dmro  DsoLABATiOHS,  ABMrasfBiUTT  of,  Gkrxballt:  See  MeDanki  ▼. 
State,  47  Am.  Deo.  93,  and  note  101;  Commonwealth  x,  Cas^,  59  Id.  150;  tee 
alw note  toStaUY. Bidgdey,  1  Id.  373. 

OouBT  IS  TO  DarxBiONx  CoMPXTKNCT  OF  Dtoto  Dbglabatiohs,  and  the 
Jozy  ia  to  Jndge  of  their  weight  as  evidence:  McJkuuel  ▼•  Staie,  47  Am. 
Deo.  93. 


Jones  v.  Wabi>. 

(3  Joust's  Law,  M.] 

HotB  OF  Tkoimovy  of  Deceased  Witness  Taken  vt  Axtoritxt  a* 
l^OAL,  which  notes  the  attorney  swears  contain  the  snbetanoeof  the  wit- 
ness's testimony,  although  the  attorney  has  no  recollection  of  the  testi- 
mony independent  of  his  notes,  are  admissible  io  evidence  od  a  suhaeqnent 
trial  of  the  same  cause. 

SBOONDtAKT  BviDsrox  OF  Testdcoivt  OF  DECEASED  WITNESS  shookl  be  ai 
fall  and  as  nearly  as  possible  the  same  as  that  for  which  it  is  ofifored  as  a 
sabstitate,  though  the  very  words  the  witness  spoke  are  not  necessary. 

Seoondabt  Evidencb  of  Tbstimont  OF  Deceased  Witness  mat  Give 
Substance,  but  not  the  mere  effsct,  of  the  former  testimony. 

Mere  Notes  of  Tbsthiont  of  DscxAaBD  Witness  would  not  be  Evi- 
dence, unless  the  person  who  took  them  swears  to  their  oorrectness,  and 
submits  himself  to  the  cross^zamination  of  the  opposite  party. 

Oasb.  The  only  question  inyolyed  ia  the  admissibility  of 
notes  of  the  testimony  of  a  deceased  witness  which  were  taken 
by  one  of  the  attorneys  in  the  canse  at  a  former  trial  of  the  same 
action.  The  attorney  swore  to  this  fact,  and  that  his  notes  con- 
tained the  substance  of  the  testimony  given  by  the  witness  at  the 
former  trial.  He  had  no  recollection  of  the  testimony  of  the 
deceased  witness  other  than  that  furnished  by  his  notes.  He 
said  that  he  did  not  take  down  every  word,  but  what  he  did  take 
down  was  correct,  and  contained  the  substance  of  all  that  was 
stated  by  the  witness  *'  for  the  plaintiff  and  for  the  defendant." 
The  defendant  objected  to  the  testimony,  but  it  was  admitted 
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by  the  oonrt,  and  the  defendant  excepted.    Verdict  and  judg- 
ment being  for  the  plaintiff,  the  defendant  appealed. 

Moore  and  Bodman,  for  the  plaintiff. 

Wifistonjun. ,  and  Batchdor^  aUomey  general^  for  the  defendant. 

Bj  Court,  Battle,  J.  The  precise  qnestion  which  is  pre* 
aented  in  this  case  has  not,  we  believe,  been  heretofore  decided 
in  this  state.  In  the  case  of  BaUenger  v.  Barnes,  3  Dev.  L.  460, 
it  was  held  that  the  testimony  given  bj  a  witness,  on  a  former 
trial  between  the  same  parties,  who  has  since  died,  might  be 
proved  b j  any  person  who  heard  it  and  could  state  its  substance, 
and  not  merely  its  effect.  The  same  rule  was  adverted  to  by  Gas- 
ton, J.,  arguendo,  in  Ingram  v.  Wathina,  1  Dev.  &  B.  444.  Whether 
a  witness  who  had  taken  full  notes  of  the  testimony  given  on  the 
former  trial  would  be  permitted  to  state  from  them  what  the 
deceased  witness  had  sworn  does  not  appear  from  either  of  these 
cases.  The  report  of  the  former  shows  that  the  witness  had 
taken  notes,  and  that  he  produced  them,  but  it  does  not  set 
forth  what  use  he  made  of  them.  In  the  absence  of  the  author- 
ity of  any  decided  case  to  settle  the  practice  here,  we  must  resort 
for  guides  to  the  established  principles  of  evidence,  and  to  the 
adjudications  of  the  country  whence  our  common  law  is  derived. 

In  attempting  to  supply  the  loss  of  the  testimony  of  a  deceased 
witness,  the  secondary  evidence  ought,  manifestly,  to  be  as  full, 
and  as  nearly  the  same,  as  that  for  which  it  is  offered  as  a  sub- 
stitute, as  possible.  The  very  words  which  the  deceased  witness 
spoke  would  be  the  best,  and  were  formerly  supposed  to  be 
necessary:  Bex  v.  Joliffe,  4  T.  B.  290;  but  that  strictness, 
having  made  the  rule  impracticable,  has  long  since  been  aban- 
doned. The  secondary  witness  may  now  give  the  substance,  but 
not  the  mere  effect,  of  the  former  testimony.  To  allow  him  to 
state  the  latter  only  would  be  to  permit  him  to  decide  upon  the 
effect  of  the  testimony,  instead  of  submitting  it  to  the  jury,  to 
whom  it  properly  belongs.  But  suppose  that  the  witness  took 
full  notes  of  the  former  testimony,  and  is  willing  to  swear  that 
they  contain  the  substance  of  everything  testified  by  the  de- 
ceased witness,  because  he  is  certain  they  were  correctly  taken, 
though  he  cannot  recollect  the  testimony  independently  of  them : 
what  principle  is  there  to  prevent  his  giving  his  statement  from 
them  ?  His  recollection  of  the  testimony  at  a  subsequent  time 
eannot  be  more  perfect  than  it  was  when  such  testimony  was 
given.  He  may  remember  distinctly  that  he  took  down  on  his 
note-book  the  substance  of  all  that  was  said,  and  yet  have  ceased 
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to  be  able  to  iwoall  it  to  his  memory;  just  as  he  might  remem- 
ber that  he  had  copied  a  written  instrument  correctly,  without 
being  able  afterwards  to  state  the  words,  or  eyen  the  substance, 
of  the  instrument.  He  would  undoubtedly  be  permitted  to 
prove  the  copy  of  the  writing  by  swearing  that  it  had  been  truly 
and  correctly  taken;  and  we  can  see  no  reason  why  his  notes 
may  not  be  admitted  as  a  copy,  so  to  speak,  of  the  substance 
of  the  words  employed  by  the  deceased  witness.  It  is  true 
that  the  notes  would  not  of  themselves  be  evidence  whether 
the  person  who  took  them  were  living  or  dead,  because  the 
oourt  would  not  have  the  sanction  of  an  oath  that  they  were 
taken  correctly.  The  case  is  very  different  where  the  taker  is 
present,  swearing  to  their  correctness,  and,  as  a  test  thereof, 
-submitting  himself  to  the  cross-examination  of  the  opposite 
party.  This  appears  to  be  the  rule  in  England.  In  Mayor  of 
DoncaaierY.  Day,STa\mt.  262,  Mansfield,  C.  J.,  said:  ''  What  a 
witness,  since  dead,  has  sworn  upon  a  trial  between  the  same 
parties  may  be  given  in  evidence  either  from  the  judge's 
notes,  or  from  noiea  that  have  been  taken  by  any  other  person 
toko  will  swear  to  their  accuracy;  or  the  former  evidence  may 
be  proved  by  any  person  who  will  swear,  from  his  memory,  to 
its  having  been  given."  The  clause  which  we  have  marked  in 
italics  seems  to  us  to  be  directly  in  point,  particularly  as  it  is 
stated  as  an  alternative  to  the  testimony  of  a  witness  who  swears 
from  his  memory.  What  the  rule  is  in  the  different  states  of 
the  Union  it  is  difficult  to  ascertain,  as  any  one  may  see  by  re- 
ferring to  the  numerous  cases,  collected  in  2  Phill.  Ev.  442, 
Cowen  &  Hill's  notes. 

We  are  aware  that  the  rule  is  liable  to  abuse,  but  we  know 
of  none  upon  the  subject  which  is  less  so;  and  as  we  believB 
that  its  operation  is  generally  beneficial,  we  approve  it. 

Judgment  affirmed. 

EviDBNCB  OF  Deceased  Witness's  Testimokt  Givbv  on  Fobkeb  Trial 
OF  Same  Cause  is  Admissible:  AfaxweU  v.  Harriaon,  52  Am.  Dec.  385; 
Manh  V.  JoneBy  Id.  67;  WagfTB  v.  Dkhey,  49  Id.  467;  0«6om  v.  Bd^  Id.  275; 
<fUdertdeeve  v.  Caraway,  44  Id.  4S5;  OarroU  v.  JohnaoTi,  35  Id.  272;  Watsom 
▼.  Proprietors  Lisbon  Bridge,  31  Jd.  49;  Clark  v.  Force,  30  Id.  53;  Conmum- 
wealth  V.  Richards,  29  Id.  608  (criminal  case);  StaU  v.  De  WiU,  27  Id.  S71| 
Crary  v.  Sprague,  Id.  110;  Drayton  v.  Wells,  0  Id.  718;  MagUl  v.  Kai^finam, 
8  Id.  713;  and  see  also  note  to  Wagers  v.  Didbey,  49  Id.  471.  Bat  if  the  tes- 
timony were  given  in  another  and  different  suit,  evid^oe  of  it  would  be  in- 
admissible:  McMorvM  V.  Storey,  34  Id.  374. 

Witness  Testifting  to  Testemont  of  Deceased  Witness  must  ay 
IjBast  be  Able  to  Give  Substanob  of  snch  testimony:  OarroU  v.  Joknaon^  35 
Am.  Deo.  272;  Wagers  v.  Dickey,  49  Id.  467.    If  be  cannot  reooUeet  the  whole 
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•abttaaoe  of  the  deoataed  witoesB's  tostimoDy  on  the  oroBi-ezMnliiation,  hit 
testiiixmy  oannot  be  admitted:  GUderdeeve  v.  Caraway^  44  Id.  485.  In  Monk 
T.  JcneB^  62  Id.  67,  it  waa  aaid  that  the  subatance  of  the  testimony  on  both 
direct  and  oroaa-examination  moat  be  stated  in  the  very  worda  of  thewitneaa. 
And  in  CwnmonweaWi  v.  Sichardst  29  Id.  608,  it  waa  held  that  the  whole 
teatimony  of  the  deceaaed  witneaa,  in  hia  own  worda,  mnat  be  proved  in  a 
criminal  caae,  and  not  merely  the  anbatance  of  what  he  awora  to,  though  the 
witneaa  to  the  teatimony  teatifiea  from  notea  taken  at  the  time.  The  T^gl'«>» 
rale  required  the  teatimony  to  be  proved  in  the  very  worda  of  the  deonaed 
witneaa:  GarroU  v.  Johtuon,  36  Id.  272.  The  principal  caae  ia  cited  to  the 
point  that  a  witneaa  ia  not  competent  to  teatify  aa  to  teatimony  of  deceaaed 
witneaa  given  on  former  trial  of  the  aame  canae  nnleaa  he  aweara  he  can  atate 
the  anbatance  of  all  that  the  deceaaed  witneaa  teatiBed  to:  Wright  v.  SUnae,  4 
Jonea  L.  610. 

Norn  OF  Txstimont  ov  Dbckasbd  Wmnss,  Taksn  at  Fobmxb  Tbial 
1>y  one  who  atatea  that  he  tried  to  take  down  all  the  witneaa  aaid,  not  the 
«abatance,  but  the  praciae  worda,  ia  admiaatble,  although  the  party  will  not 
ewear  that  he  had  taken  down  every  word:  Clark  v.  Foroe,  30  Am.  Dec.  63. 
Kotea  of  preaiding  judge  aa  to  what  such  witneaa  aaid  are  not  per  «e  evidence 
StaU  V.  De  Witt,  27  Id.  371.  The  principal  caae  ia  cited  to  the  point  that 
notea  of  auch  witneaa'a  teatimony,  taken  by  an  attorney  at  the  trial,  which  he 
eweara  are  correct,  thoagh  he  haa  no  other  recollection  of  the  teatimony,  may 
be  need  on  a  anbaeqnent  trial  of  the  aame  cauae:  Aake  v.  De  Bo»9eUf  6  Jones 
L.299. 


ErroHEN  V.  Pbidgen* 


p  Jons's  Law,  49.] 

TsKAiicnr  ibok  Tbab  to  Tbab  is  kot  Criatxd  bt  PiBiiiTTiiro  Om  io 
Brtbr  apon  land  and  cut  wood  aa  long  aa  he  chooaea,  npon  paying 
twenty-five  centa  per  cord,  and  auch  person  ia  not  entitled  to  notioe  to 
quit  before  owner'a  grantee  takea  poaaeaaion. 

Tbtavot  fbok  Tbab  to  Tbab  is  Disthiouishbd  bt  Avkual  OoovPAXioir 
AKD  Patmbbt  or  Ahhual  Bbnt. 

Tbr AHOT  IBOM  Tbab  to  Tbab  is  Sfbcibs  ov  Tbbm  vob  Tbabs,  from 
which  it  ia  diatinguiahed  by  the  fact  that  the  duration  of  the  term  ia  not 
limited. 

Tbnabot  VBOif  Tbab  to  Tbab  is  DisTnroinsHBD  ibom  Tbitahot  at  Will 
by  mode  of  determining  the  tenanciea,  the  former  being  terminated  yxf 
notioe  to  quit;  the  latter,  at  moat,  only  by  demand  of  poaaeaaion. 

Tenahot  bbom  Tbab  to  Tbab  oah  bb  Tbbmikatbd  only  by  either  party 
giving  regular  notice  to  quit^  which  muat  be  given  half  a  year  previous 
to  the  expiration  of  the  current  year  of  tenancy,  so  aa  to  expire  at  the 
period  of  the  year  at  which  the  tenancy  commenced. 

Tbsspass  quare  claumim  fregit.  The  plainiiff  claimed  posaes* 
(rion  under  one  Henring.  He  introduced  eyidence  io  show  that 
at  the  time  of  the  alleged  trespaas  he  had  been  for  some  montha 
in  poBsession  of  the  locus  in  quo,  upon  which  he  had  been  cut- 
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ting  wood,  employing  several  persons  to  assist  him,  and  that  he 
occupied  a  house  on  the  premises,  in  Trliioh  he  employed  a 
woman  to  cook  for  his  employees.  A  wiuiess  testified  thai 
about  three  months  before  the  date  of  the  alleged  trespass 
Herring  told  the  plaintiff  that  he  had  failed  to  pay  him  the  rent 
agreed  upon,  and  unless  he  did  so  he  would  have  to  stop  cut- 
ting. The  plaintiff  then  paid  Herring  seven  dollars,  and  the 
latter  then  said  to  him:  '*  You  can  go  on  and  cut  wood  as  long 
as  you  choose,  upon  paying  twenty-five  cents  per  cord."  And 
the  witness  understood  from  the  conversation  that  this  had  been 
the  original  agreement,  and  that  the  seven  dollars  was  for  wood 
out  at  the  rate  of  twenty-five  cents  per  cord.  The  plaintiff's 
evidence  also  showed  that  about  the  first  of  March,  1847,  the 
defendant  entered  upon  the  land,  and  forbade  an  employee  of 
the  plaintiff  from  cutting  any  more  wood  ux>on  his,  the  defend- 
ant's, land;  and  upon  the  same  day  the  defendant  took  a  trunk 
and  some  tools  of  the  plaintiff  from  the  house  on  the  land,  and 
sent  them  to  a  neighbor's  house.  The  defendant  showed  title 
in  Herring,  and  a  conveyance  from  Herring  to  himself,  dated 
the  fifteenth  of  February,  1847,  and  a  deliveiy  of  possession  to 
himself  by  Herring  on  the  same  day.  The  juiy  were  charged 
that  the  plaintiff  was  a  tenant  from  year  to  year,  and  entitled  to 
six  months'  notice  to  quit;  and  in  the  absence  of  evidence  of 
such  notice,  the  plaintiff  was  entitled  to  recover.  The  defend- 
ant excepted  to  this  charge,  and  verdict  and  judgment  being 
for  the  plaintiff,  appealed. 

Beid,  for  the  plaintiff. 

W,  A.  Wright  and  Strange,  for  the  defendant. 

By  Court,  Battle,  J.  A  tenancy  from  year  to  year  is  a  species 
of  term  for  years,  from  which,  however,  it  is  distinguished,  in- 
asmuch as  the  duration  of  the  term  is  not  limited.  It  is  dis- 
tinguished from  a  tenancy  at  will,  inasmuch  as  it  is  raised  only 
by  construction  of  law  as  a  substitute  for  an  estate  at  will; 
therefore,  although  prima  facie  all  leases  for  uncertain  terms 
create  a  tenancy  at  will,  courts  of  law  have  for  a  long  time  con- 
strued such  leases  to  constitute  a  tenancy  from  year  to  year, 
especially  where  an  annual  rent  is  reserved.  Thus,  where  land 
was  leased  to  A.  for  a  year,  and  so  from  year  to  year,  as  long  as 
both  parties  should  agree;  so,  a  general  parol  demise  at  an  annual 
rent;  so,  where  the  occupier,  under  an  agreement  for  a  lease  at 
a  certain  rent,  pays  the  rent;  so,  where  a  tenant  for  life,  under 
a  limited  power  of  leasing,  granted  a  lease  exceeding  hia  power^ 
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but  the  remaizidennan  accepted  the  rent;  bo,  a  tenantwho  holda 
orer  after  his  term  has  expired,  and  the  lessor  accepts  rent;  so, 
a  parol  demise  for  a  longer  term  than  three  years,  which  is  Toid 
hj  the  statute  of  frauds:  2  Grabbe  on  Real  Estate,  416,  417;  55 
Law  lib.  265,  266.  AU  these  are  cases  where  the  law  will,  by  im- 
plication, raise  a  tenancy  from  year  to  year;  and  it  will  be  seen 
that  in  them  all  there  is  a  reference  to  an  annual  occupation  of 
the  premises,  and  a  corresponding  payment  of  rent.-  The  mode 
of  determining  this  tenancy  by  a  notice  to  quit  is  what  properly 
distinguishes  it  from  an  estate  at  will;  for,  although  this  latter 
estate  cannot,  as  a  rule,  be  determined  without  a  demand  of  pos- 
session, yet  this  is  for  the  most  part  all  that  is  necessair,  though 
there  are  cases  still  occurring  where  the  estate  is  so  strictly  at 
will  that  even  a  demand  of  possession  is  not  required:  2 
Crabbe  on  Heal  Estate,  418.  A  tenancy  from  year  to  year  can 
be  put  an  end  to  only  by  either  parly's  giving  a  regular  notice 
to  quit,  which  must  be  given  half  a  year  previous  to  the  expira- 
tion of  the  current  year  of  tenancy,  so  as  to  expire  at  the  period 
of  the  year  at  which  the  tenancy  was  commenced:  Id.  423.  Ten- 
ancies from  year  to  year  do  not  determine  by  the  death  of  the 
tenant,  but  devolve  on  his  personal  representative,  who  must 
have  half  a  year's  notice  to  quit:  1  Cru.  Dig.,  tit.  Estate  at 
Will,  285;  Doe  v.  Porter,  3  T.  B.  13. 

Such  being  a  tenancy  from  year  to  year,  we  shall  look  in 
vain  for  anything  in  the  testimony  set  out  in  the  bill  of  excep- 
tions which  shows,  or  has  a  tendency  to  show,  that  it  existed 
in  the  present  case.  Neither  of  the  plaintifTs  witnesses  says 
a  word  about  a  lease,  an  annual  occupation,  or  the  payment  of 
an  annual  rent.  One  of  them  does  indeed  state  that  Herring, 
who  then  owned  the  land,  and  from  whom  the  defendant  soon 
afterwards  purchased  it,  complained  that  the  plaintiff  had  not 
paid  him  "  the  rent  which  he  had  agreed  to  pay;"  but  this  we 
soon  afterwards  learn  was  not  for  the  occupation  of  the  land,  but 
for  wood  which  Herring  had  permitted  him  to  cut  at  tweniy-five 
cents  per  cord;  and  then,  upon  his  paying  seven  dollars.  Her- 
ring told  him  he  might  cut  as  long  as  he  chose  upon  the  same 
terms.  This  agreement  certainly  did  not  constitute  a  lease  for 
a  year,  or  a  tenancy  from  year  to  year,  even  of  the  trees  which 
were  to  be  cut  into  wood.  No  particular  time  is  mentioned  at 
which  it  had  commenced,  or  was  to  commence.  There  was  uo 
reference  to  a  year,  or  a  number  of  years,  for  its  continuance,  or 
for  the  payment  of  an  annual  rent.  It  did  not  seem  to  be  con- 
templated that  the  plaintiff  should  be  compelled  to  continue 
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the  basinesB  until  he  had  given  half  a  year's  notice  of  his  inten- 
tion to  quit;  and  we  can  hardly  think  that  he  had  such  an  inter- 
est as  would,  upon  his  death,  have  devolved  on  his  executor  or 
administrator.  In  the  absence  of  these  qualities,  the  agreement 
between  Herring  and  the  plaintiff  could  not  create  a  tenancy 
from  year  to  year.  If  this  be  so,  the  purchase  of  the  land  by 
the  defendant  did  not  alter  the  nature  of  the  transaction.  At 
most,  it  was  but  a  tenancy  at  will  of  the  trees,  and  such  portion 
of  the  land  as  was  necessary  to  enable  him  to  cut  them;  and 
it  may  well  be  doubted  whether  it  was  anything  more  than 
''a  mere  personal  contract,  not  attaching  to  the  bind,  or 
passing,  or  intending  to  pass,  any  estate  in  it,  but  resting 
entirely  in  contract:"  See  Mhoon  v.  Driezle,  3  Dev.  L.  414.  It 
is  sufficient  for  us  to  say  that  it  was  not  a  case  of  tenancy  from 
year  to  year;  which  puts  an  end  to  the  action,  without  reference 
to  any  other  question.  The  judgment  must  be  reversed  and  a 
venire  de  novo  awarded. 
Judgment  reversed. 

Tknanct  ntOM  Ykab  to  Ysab,  What  is:  Sen  Stednum  v.  McFntaak,  42 
Am.  Dec.  122,  and  note  126,  127;  annual  occupaucy  and  Beml-annnal  rent 
changed  estate  at  wiU  in  one  from  year  to  year;  Baarl^Ae  t.  WcUmDnghi^  52  Id. 
79,  and  note.  Proof  of  tenancy  by  yearly  receipts  of  rent  shows  bnt  a  lease 
at  will:  Whtmiy  v.  SxoeU,  53  Id.  228.  In  PatUm  t.  AxUy,  5  Jones  L.  440,  it 
is  held,  citing  the  principal  case,  that  a  deed  granting  a  lease  wherein  rent  is 
made  payable  quarterly,  and  a  forfeiture  is  created  by  non-user  for  a  year,  bnt 
with  the  right  in  lessees  to  discontinue  their  possession  at  any  time,  nothing 
more  being  said  as  to  the  duration  of  lease,  conTeyed  an  estate  from  year  to 
year,  to  terminate  which  a  six  months'  notice  to  quit  was  necessary. 

Tbnanov  at  Will,  What  is:  See  note  to  Sudman  t.  Mclniosh,  42  Am. 
Dec  128,  129;  Bennock  v.  WhippU,  2S  Id.  186;  Duke  v.  Harper,  27  Id.  462; 
Duncan  v.  Potts,  24  Id.  756;  Doak  t.  DoneUon,  Id.  485. 

Six  Months*  Notigx  to  Qiit  Niobssabv  in  Tenancies  from  Tkab  to 
YiAH:  Stedman  v.  Mcintosh,  42  Am.  Dec  122,  with  note  125-140,  diaonflaing 
BOtiM  to  quit  generally.    In  respect  to  tenancies  at  wHl:  Id.,  note  128. 


State  v.  Samuel. 

[3Joins'BLAW,74.) 

It  m  MusDm  tor  Husband  to  Kill  One  Who  has  Pbxvxovslt  CommxBD 
Ajuui/tery  with  his  wife,  and  who,  the  prisoner  believes  at  the  time  of 
the  killing,  is  accompanying  his  wife  for  the  purpose  of  oommittifug 
adoltery. 

It  I?  Manblauohter  Merely  for  Husband  to  Kill  on  ths  spot  oam  tufcan  m 
tiie  act  of  adultery  with  his  wife. 
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LnncmaDiT  for  mtirder.  The  death  was  caused  by  blowB  of  a 
wooden  mallet.  The  prisoner  asked  instmctions  that  if  the  jmy 
belieyed  from  the  testimonj  that  the  prisoner  straok  the  deceased 
under  an  honest  oonTiction  that  he  was  going  off  with  his  wife 
for  the  piizpose  of  adultery  with  her,  thej  might  find  him  guiltj 
of  manslaughter.  But  the  court  charged  that  had  the  prisoner 
caught  the  deceased  in  adultery  with  his  wife,  it  would  have  been 
manslaughter  had  he  then  immediately  killed  him ;  and  that  if  the 
testimony  adduced  was  beUeved,  the  prisoner  was  guilty  of 
murder.  The  instruction  asked  was  refused.  The  prisoner  ex- 
cepted, and  being  found  guilty  of  murder,  appealed. 

Batchdor,  aUomey  general^  lot  the  state. 
MiUer,  for  the  defendant. 

By  Court,  Nash,  G.  J.  In  his  charge  to  the  jury  by  the  pre- 
siding judge,  the  law  upon  the  homicide  in  question  was  cor- 
rectly stated.  If  the  prisoner  had  caught  the  deceased  in  the 
act  of  adultery  with  his  wife,  and  had  slain  him  on  the  spot,  the 
crime  would  have  been  extenuated  to  manslaughter,  the  provo* 
cation  being  considered  in  law  a  legal  one,  as  producing  that 
brevis/uror,  which  for  the  moment  unsettles  reason.  But  if  the 
adulterer  is  not  slain  on  the  spot,  and  sufficient  time  has  elapsed 
for  the  passions  to  cool,  the  crime  is  not  extenuated  to  man- 
slaughter, but  the  slayer  is  guilty  of  murder.  Sach  has  been 
the  law  from  the  time  of  Lord  Hale:  See  1  Hale  P.  C.  486. 
Justice  Foster,  in  his  Crown  Law,  p.  296,  after  speaking  of 
killing  the  adulterer  on  the  spot,  uses  this  language:  ''  Had  he 
killed  the  adulterer  deliberately  on  revenge  after  the  fact  and 
sufficient  cooling  time,  it  had  been  tmdoubtedly  murder."  Jus- 
tice Blackstone,  4  Bla.  Com.  192,  states  the  same  principle,  and 
it  is  affirmed  by  this  court  in  State  y.  John,  8  Ired.  L.  330  [49 
Am.  Dec.  396]. 

Here  the  prisoner  did  not  find  the  deceased  in  the  act  of  adul- 
tery. The  case  states  that  he  was  in  the  habit  of  adulterous  in- 
tercourse with  the  prisoner's  wife,  and  we  are  to  understand  that 
the  prisoner  knew  or  believed  it.  There  is,  then,  nothing  in  law 
to  extenuate  the  offense  to  manslaughter.  The  crime  was  com- 
mitted deliberately,  and  from  revenge.  The  prisoner,  the  de- 
ceased, the  wife  of  the  prisoner,  his  mother  and  sister,  were  all 
at  a  neighbor's  house,  which  was  divided  into  two  rooms,  with- 
out any  door  between  them.  The  prisoner  sat  in  one,  the  other 
parties  in  the  other.  Between  the  hours  of  ten  and  eleven 
o'dock  the  party  broke  up,  to  return  to  the  prisoner's  house.  As 
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Ihey  passed  fhe  outer  door  of  the  room  in  which  he  ni,  no 
notice  was  taken  of  him  except  by  the  deceased;  no  in^tation 
given  him  to  accompany  them.  These  were  ciroamstanoee  well 
ealcnlated  to  rouse  his  pasaionsy  and  particnhirly  that  of  re- 
Tenge,  but  they  did  not  amount  to  a  legal  provocation.  The 
prisoner  armed  himself  with  a  deadly  weapon,  pursued  them, 
and  gave  the  deceased  a  blow  upon  the  head  which  felled  him  to 
the  ground,  and  then  with  the  same  instrument  struck  him  two 
more  mortal  blows.  This  was  murder;  for,  as  Justice  Foster 
remarks,  "  let  it  be  observed  that  eveiy  possible  case  of  homi- 
eide  upon  the  principle  of  revenge  is  murder." 

We  have  looked  carefully  through  the  record,  and  find  thatit 
IS  correct 

Judgment  affirmed. 

It  IB  Makslaugbtfr  to  Knx  Oirx  Fovhb  in  Act  of  AnuunRT  wm 
PBnoHKB's  Win;  but  mere  belief  that  prisoner's  wife  is  in  the  act  of  adiil* 
t«ry  with  the  deceased  at  the  time  the  prisoner  breaks  into  the  deoeasedli 
honse  and  kills  him  does  not  mitigate  the  crime:  Stale  v.  John,  40  Am.  Dee. 
890,  and  note  401.  The  fact  that  the  prisoner  knew  of  the  adnlterons  inter- 
eoQise  between  the  deceased  and  his  wife  is  no  palliation  of  killing,  after 
lapse  of  time  sufficient  for  the  passion  to  cool:  Sawyer  t.  Stale,  35  Ind.  83, 
dting  the  principal  case.  If  the  deceased  b  killed  in  the  act  of  adnlteiy  or 
vnder  sospidons  oircnmstances  with  the  prisoner's  wife,  it  is  manalanghter; 
Uat  if  the  killing  was  prompted  merely  by  a  spirit  of  revenge,  or  jealoosy,  it 
ii  mnrder:  SiaU  v.  Avery,  64  N.  G.  609;  StaU  t.  ^armoa,  78  Id.  619,  both 
sitiiig  the  principal 
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[S  ioimm^t  IiA,w,  T7.] 

Exaounon  of  Sboond  Wnx  that  is  Ajtkrwa&ds  Distbotxd  bt  Tm- 
TATOB  cannot  affect  validity  of  will  previously  execnted,  thoogh  the 
second  contained  a  clause  of  revocation  of  the  former  will,  especially 
where  the  motive  for  making  the  second  will  was  because  the  testator 
thought  the  first  was  lost,  and,  upon  finding  the  first,  destroys  the  seoondt 
declaring  his  preference  for  the  first  and  direoting  its  preservation. 

Wills  arb  Akbulatory,  and  bays  No  Opsbatiqh  uiitil  Death  ov 
Tbstatob. 

IssTTB  of  devisavU  vd  non.  The  will  of  William  Marsh,  dated 
m  1885,  and  proved  by  subscribing  witnesses,  was  propounded. 
The  caveators  proved  that  after  the  making  of  the  will  offered 
for  probate,  the  testator,  in  1850,  executed  another  will  incon« 
rastent  with  the  former  one,  and  containing  a  clause  revoking 
the  same.    The  testator,  supposing  that  the  will  propounded 
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was  lost,  sent  for  a  neighbor  and  had  this  second  will  drawn 
and  executed  as  nearly  the  same  as  the  former  will,  he  said,  as 
he  could  make  it  Afterwards  he  sent  for  this  neighbor,  direct- 
ing him  to  bring  the  second  will  with  him.  The  testator  then 
Mud  thatk  the  first  will  was  found.  He  produced  the  first  will, 
and  asked  the  neighbor  to  read  over  both  wills.  The  neighbor 
did  this  distinctly,  and  the  testator  then  deliberately  declared 
in  &vor  of  the  former  will,  ordered  the  other  to  be  destroyed, 
which  was  done,  and  directed  the  former  will  to  be  taken  care 
of.  The  caveators  asked  the  instruction  that  the  will  of  1886 
was  revoked  and  annulled.  This  the  court  refused,  and  in- 
structed that  upon  the  above  facts  the  will  of  1885  was  not  re- 
voked. The  caveators  excepted,  and  the  verdict  being  in  fkvor 
of  the  will  propounded,  appealed. 

Haughion  and  Manly ^  for  the  propounders. 
Bryan  and  Oraham,  for  the  caveators. 

By  Court,  Pbabson,  J.  As  wills  are  ambulatory,  and  have  no 
operation  until  the  death  of  the  testator,  it  is  difficult  to  see 
how  the  execution  of  a  second  will,  which  is  afterwards  destroyed 
by  the  testator,  can  in  any  wise  affect  the  validity  of  a  will  previ- 
ously executed.  Both  are  inactive  during  the  life  of  the  testator, 
and  the  cancellation  of  the  second,  it  would  seem,  must  neces- 
sarily leave  the  first  to  go  into  operation  at  the  testator's  death. 
Nor  is  it  perceived  how  the  fact  that  the  second  contained  a 
olause  of  revocation  can  alter  the  case,  because  that  clause  is  just 
as  inactive  and  inoperative  as  the  rest  of  it,  and  so  continues 
up  to  the  time  that  the  whole  is  canceled.  This  principle  is  set- 
tled in  the  common-law  courts  in  England  in  regard  to  devises: 
Chodright  v.  OUmer^  4  Burr.  2512;  Harwood  v.  Ooodrighi,  Cowp. 
92;  1  Jarman  on  Wills,  123.  But  in  the  ecclesiastical  courts  in 
regard  to  wills  of  personalty,  the  principle  is  modified  to  some 
extent,  and  the  validity  of  the  first  will  is  made  to  depend  upon 
the  question  of  intention,  which,  however,  may  be  established 
by  parol  evidence  of  declarations,  and  other  circumstances  tend- 
ing to  show  an  intention  to  restore  the  first  will :  Moore  v.  Moore, 
1  PhiUim.  375;  Usticke  v.  Bawden,  2  Add.  Ecc.  125;  1  Williamson 
Executors,  88.  It  is  not  necessary,  however,  for  us  to  enter  into 
the  controversy  as  to  whether  the  principle  giving  validity  to  the 
first  will  is  absolute  or  modified,  for,  in  our  case,  there  is  plenary 
proof  as  to  the  intention  which  has  been  passed  on  by  the  jury. 
The  motive  for  making  the  second  will  was  because  the  testator 
thought  the  first  v^as  lost.    As  soon  as  it  is  found,  he  destroys 
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llie  second  will,  expressly  declaring  that  he  preferred  the  first, 
and  giving  directions  that  it  should  be  taken  care  of.     There  i» 
no  error. 
Judgment  affirmed. 

B.voaAT,ON  o,  Wnx  .r  SnB<»QU^WiLL  dc  not  tek.  pi^  lude.  .«. 
Q&d  will  contains  a  olanae  of  revocation,  or  is  wholly  inconsistent  with  the  for- 
mer wilL  If  partly  inconsistent,  it  is  a  revocation  pro  UuUo  only.  And  where- 
the  ezecntion  of  the  sabseqaent  will  is  proved,  bat  not  its  contents,  the  for- 
mer will  is  not  revoked:  Ndaon  v.  MeO^fferi,  49  Am.  Dec.  170,  and  note  174. 
A  noncnpative  will  cannot  revoke  a  prior  written  will:  JHeOune  v.  ffouBA,  31 
Id.  438.  But  a  subsequent  will  or  writing,  if  executed  in  due  form,  may  revoke 
the  prior  will:  HiM  v.  Finehar,  51  Id.  383,  and  cases  cited  in  the  note;  Floyd 
V.  FUrtfd^  49  Id.  026;  MatnUm  v.  Maraton,  43  Id.  611.  Where  a  will  had 
been  made,  and  snbaeqaently  another  ezeouted,  and  the  first  was  found  un- 
canceled in  the  possession  of  the  testator  at  the  time  of  his  death,  and  the 
second  could  not  be  found,  it  was  held,  on  evidenoe  of  intention,  that  the  lat- 
ter did  not  necessarily  revoke  the  former:  Lawaon  v.  iforrtsoii,  1  Id.  288. 

Bkvogatiov  07  Wnx  bt  I>B8TRucnoN  THKRBor:  See  WkUe  v.  Catiett,  S^ 
Am.  Deo.  686^  and  cases  dted  in  the  note. 
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[8  Jomn's  Law,  185.] 

PuBOHABSB  AT  Shsbitt's  Salb  Who  18  NOT  FhAJVTOW  IK  ExxcDTiov  need 
not,  in  support  of  his  title,  show  judgment  on  which  ezecntioii  war 
founded. 

Bboitals  in  Shxruf's  Dxbd  abb  Pbiha  Facix  Btidekob  of  ExBoonoN, 
Lbvt,  and  Salb. 

EjsoncEBT,  the  lessor  of  the  plaintiff  claiming  as  heir  at 
law  of  Charles  Shearing;  the  defendant  claiming  under  a  pur- 
chaser at  a  sheriff's  sale  of  the  land  under  an  execution  against 
Charles  Shearing.  The  defendant  offered  in  evidenoe  a  memoran- 
dum on  the  docket  of  the  county  court  of  Cumberland  of  a  judg- 
ment against  Charles  Shearing  for  costs,  in  a  suit  in  which  he  was 
plaintiff,  and  which  was  at  that  court  "  discontinued; "  also  a 
fieri  facias  that  issued  on  this  judgment,  and  was  returned 
''satisfied  by  sale."  The  sheriff's  deed  to  the  defendant's 
grantor  recited,  that  whereas,  by  sundry  executions  issuing 
from  the  county  of  Cumberland  against  Charles  Shearing,  etc., 
directed  and  delivered  to  him  as  sheriff,  he  levied  on  the  land 
in  controversy,  and  sold  it.  Plaintiff  excepted  to  the  instruo- 
tions  given,  and  verdict  and  judgment  being  for  the  defendant, 
appealed.    The  case  is  in  other  respects  stated  in  the  opinion. 

Bryan,  for  the  plaintiff. 

Kelly  and  Eaughton,  for  the  defendant. 
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By  Court,  Nash»  0.  J.  Seveial  points  are  embraced  in  his 
honor's  charge.  The  first  is  decisive  of  the  case,  and  renders  it 
tmnecessary  to  consider  the  others.  The  defendant  clauned  title 
to  the  land  in  dispute  under  Archibald  McNeil,  who  derived 
title  under  an  execution  sale  made  by  the  sheriff  of  Cumberland, 
by  virtue  of  an  execution  against  Charles  Shearing,  under  whom 
the  plaintiff  claims  title.  The  sale  was  made  in  1776.  Charles 
Shearing  died  in  1786,  and  in  1788  his  widow  and  children 
abandoned  the  possession  of  the  land.  The  defendant  showed 
a  regular  chain  of  title  from  McNeil  to  himself.  The  plaintiff 
objected  that  there  was  no  sufficient  judgment  to  warrant  the 
issuing  of  the  execution  under  which  the  sheriff  of  Cumberland 
sold  the  land  in  controversy;  nor  was  there  any  evidence  that 
the  sheriff  either  levied  on  the  land  or  sold  it.  His  honor 
charged  the  juiy  that  it  was  not  necessary  for  a  purchaser  at  a 
sheriff's  sale,  not  being  the  plaintiff  in  the  execution,  to  show 
the  judgment  on  which  the  execution  was  founded.  But  if  the 
evidence  satisfied  them  that  the  sheriff  actually  levied  the  execu- 
tion against  Charles  Shearing  on  the  land  in  controversy,  and 
sold  it  at  public  sale,  for  a  valuable  consideration,  to  Archibald 
McNeil,  then  the  title  passed  to  him,  and  the  defendant  was 
entitled  to  their  verdict. 

The  first  branch  of  the  charge  is  in  conformity  with  the  de- 
cision in  RtUherford  v.  Babum,  10  Ired.  L.  144.  The  evidence 
upon  the  second  branch  of  the  objection  was  the  sheriff's  deed 
to  McNeil,  in  which  he  recites  the  levy  and  the  sale.  It  was  in- 
sisted that  the  recital  in  a  sheriff's  deed  was  no  part  of  the  deed, 
and  was  therefore  no  evidence  of  the  fact  recited.  This  objec- 
tion was  founded,  we  presume,  on  what  fell  from  the  court  in 
the  case  of  Owen  v.  Barksdale,  8  Id.  81  [47  Am.  Dec.  348],  in 
which  the  court  say  that  a  sheriff's  deed  is  not  evidence  of  the 
fact.  If  the  court  intended  to  convey  the  idea  that  a  recital  in 
a  sheriff's  deed  is  not  any  evidence  of  the  facts  set  forth  in  it, 
we  do  not  concur  in  the  opinion,  but  deem  it  an  error.  We 
hold  that  the  recital  in  the  deed  was  prima  facie  evidence  of  the 
facts  set  forth,  it  being  the  act  of  a  public  officer,  in  dischaiging 
his  official  duties,  reciting  how,  and  by  what  authority,  he  had 
made  the  conveyance,  nevertheless  open  to  proof  that  the  fact 
did  not  exist.  If  a  sheriff's  deed  have  no  recital,  or  sets  forth 
in  it  an  insufficient  execution,  the  purchaser  may  prove  by  any 
legal  evidence  that  the  officer,  at  the  time  of  the  sale,  had  a 
sufficient  execution,  and  for  this  purpose  the  sheriff  is  a  compe- 
tent witness;  or  it  may  be  proved  by  other  testimony:  Carter  t. 
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Spencer,  TLned.  L.  14;  MoEniiirey.  Durham^llL  151  [46  Am.  Dec 
512].  If,  however,  the  court  intended  to  say  that  a  sheriff's 
deed,  not  containing  any  recital,  did  not  of  itself  prove  that  the 
sheriff,  at  the  time  of  Ihe  sale,  had  any  sufficient  execution  to 
warrant  the  sale,  we  see  no  error  in  it.  Charles  Shearing,  against 
whom  the  execution  issued,  died  in  1786.  •  At  that  time  he  had 
no  seisin  in  the  land  in  question,  it  having  been  duly  sold,  and 
could  transmit  to  his  heirs  no  heritable  blood  in  it.  The 
plaintiff,  therefore,  who  claims  under  him  by  descent,  or  under 
his  sons,  has  no  title  to  the  premises  in  dii^ute;  but  the  title, 
under  the  facts,  was  in  the  defendant. 
There  is  no  error,  and  judgment  is  affirmed. 

Recitals  in  SHSRinr's  Dkkd  as  Evidkncb  oy  JuDOMXirr,  EzxounoH, 
Lbvt,  and  Salb.— In  Owen  v.  BarktdcUe,  47  Am.  Dec.  348,. cited  but  not 
followed  in  the  principal  case,  it  was  held  that  such  recitals  were  not  eridenoe 
of  these  facts.  So  in  Byhee  y.  Ashby^  43  Id.  47.  The  sherifiTs  deed  is  evi- 
dence of  the  sale,  bat  not  of  the  regularity  of  proceedings  preceding  the  sale: 
Alexander  v.  WcUiCTf  60  Id.  688.  But  it  may  be  admitted  as  evidence  of  color 
of  title:  BurkhaUer  v.  JTiiioortis,  60  Id.  744.  The  principal  case  cannot  be 
considered  as  a  general  authority  to  the  effect  that  a  sheriff's  deed  is  evidenoo 
of  the  judgment  and  execution  upon  which  it  is  founded.  It  is  distinguished 
in  a  subsequent  case  in  this  state,  and  its  authority  supported  upon  the  fsd 
that  the  sheriff's  deed  in  the  principal  case  was  an  ancient  one:  BoUim  ▼. 
Henry f  78  N.  C.  348.  In  that  case  Rodman,  J.,  said:  '*In  delivering  the 
opinion  of  the  court  in  Edwards  v.  TipUm,  77  Id.  222, 1  said,  curguendOf  that  I 
was  not  aware  of  any  case  in  which  it  had  been  held  that  the  recitals  in  a 
sheriff's  deed  were  prima  fade  evidence  of  the  judgment,  levy,  sale,  etc., 
except  under  exceptional  circumstances.  The  remark  did  not  affect  the  case 
then  under  decision,  and  I  made  it  on  the  authority  of  Owen  v.  Barktdale,  8 
Ired.  L.  81 .  I  have  since  discovered  that  this  case  was  apparently  disapproved 
of  on  that  point  in  Hardin  v.  Cheek,  3  Jones  L.  135.  On  this  last  case,  how* 
ever,  it  requires  to  be  observed  that  the  execution  sale  under  which  the  de- 
fendant claimed  was  made  In  1775,  and  as  the  trial  took  place  in  1835 — eij^tj 
years  afterwards — the  circumstances  may  be  considered  exceptional,  and  thus 
the  two  cases  may  be  reconciled.  *  «  «  The  rule  which  seems  to  bs 
established,  and  which  is  supported  by  reason,  appears  to  be  this:  the  return 
to  an  execution  is  ordinarily  the  best  evidence  of  a  levy  and  sale  tinder  it. 
But  when  the  execution  has  not  been  returned  to  the  clerk's  office,  and  it,  with 
any  return  on  it,  has  been  destroyed  or  lost,  and  it  is  proved  otherwise  than 
from  the  recital  that  there  was  a  judgment  and  execution,  the  recital  in  a 
sheriff's  deed  is  prima  fade  evidence  of  the  levy  and  sale,  th^  being  offioial 
acts  of  the  sheri£^  even  although  the  sale  was  not  a  recent  one.  This  mla  is 
intended  to  be  applicable  only  to  cases  like  the  present,  and  does  not  touch 
cases  like  Hardin  v.  Cheek,  where  the  deed  was  an  ancient  one,  but  then 
was  no  proof  of  a  judgment  and  execution." 

JuDOMSNT,  ExxonnoN,  AND  Salb  moot  bb  Shown,  as  well  as  the  shsriff  ^ 
dsed:  Owen  v.  Barkadale,  47  Am.  Dec.  348,  and  note  349;  Oaraon  t.  HwUmQ' 
ton,  45  Id.  273;  Blandiard  v.  Blanehard,  38  Id.  710;  Bgbee  v.  AehJby,  43  Id. 
47.  See  also  Lyerly  v.  Wlteeler,  53  Id.  414;  PraJU  v.  Phmpe,  60  Id.  162,  and 
Bote  165.    But  the  levy  need  not  be  shown:  McEntire  v.  Durham,  46  Id.  5I& 


OASES 

Ur  TBI 

SUPREME  COURT 

OHIO. 


MoLauohlin  V.  MoIiAuasLDr. 

(4  Ohio  Bxazb,  606.) 

PlMBATI  GOUBT,    UNDXB  AOT  07  MaBCH  14,    1853,    HAD  JTUBIBOIOTrOV  DOl 

only  to  settle  the  moconnte  of  executors  and  administraton,  but  also  to 
determine  the  amount  due  to  each  legatee  or  distribatee,  and  to  order 
the  pajrment  thereof.  Snoh  order  had  so  far  the  force  of  a  judgment  that 
it  might  be  enforced  by  execution. 

UVOV  FlKAL  SXRLBMBNT  OT  ESTATB,  PftOBAn  JUDOI  WAS  EmFOWBUBD,  hf 

act  of  March  14, 1863,  to  determine  every  disputed  question  of  fact  which 
it  might  be  necessary  to  settle  before  making  the  necessary  orders,  or  In 
his  discretion  to  cause  the  same  to  be  tried  by  a  jury  or  referred. 
^HBN  JuDox  or  Pbobatb  has  Madi  Obdbb  of  DmxBnnrnoK,  Powxbs 
or  CouBT  ABB  EzHAuanD,  and  it  has  no  jurisdiction  to  entertain  aa 
original  petition  brought  to  enforce  the  collection  of  the  amount  awarded 
to  the  distributee  as  a  debt  against  the  administrator.  When  the  order 
was  made,  the  distributee  had  his  election  to  either  enforce  It  by  exeou* 
tion  or  to  treat  it  as  a  debt  of  record  against  the  administrator,  and  sua 
for  and  recover  It  in  another  proceeding.  The  probate  court  had  no 
power  to  entertain  such  a  proceeding. 

Ebbob  to  the  probate  court.    The  facts  of  the  case  are  stated 
in  the  opinion. 

W.  K.  T^ham^  for  the  plaintiff  in  error. 

TF.  Z>.  Ewing,  for  the  defendant  in  error. 

By  Court,  Banhbt,  J.    The  plaintiff  in  error  was  appointed 

administrator  of  the  estate  of  Margaret  McLaughlin  as  early  as 

April,  1848.    A  final  account  was  filed  in  the  probate  court  in 

1862,  which,  after  being  referred  to  and  reported  upon  by  a 

jmaster,  was  settled  by  the  court  in  September  of  that  year. 
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The  principal  exception  taken  to  the  account  related  tea  leleam 
of  all  the  interest  of  the  defendant  in  error  in  the  estate  of 
Margaret  McLaughlin,  dated  on  the  eighth  of  November,  1844, 
which  the  administrator  presented  as  a  voucher,  and  claimed  to 
be  credited  with  the  payment  of  the  share  of  the  defendant  in  the 
estate.  At  the  time  it  was  executed,  the  plaintiff  in  error  was 
also  the  administrator  upon  the  estate  of  Catharine  McLaughlin, 
from  which,  in  1847,  he  received,  as  the  administrator  of  Mar- 
garet, over  four  thousand  dollars. 

It  was  claimed  that  a  note  at  the  foot  of  this  release,  statiog 
that  the  paper  had  ''no"  reference  to  the  estate  of  Catharine 
McLaughlin,  had  been  fraudulently  altered,  so  as  to  make  it 
read  that  the  release  had  ''  a "  reference  to  that  estate.  The 
master  did  not  determine  this  question;  but  being  of  opinion 
that  the  release  was  not,  within  the  meaning  of  the  statute, 
a  proper  voucher  for  the  payment  of  the  share  of  James  Mc- 
Laughlin, as  an  heir  to  the  estate,  he  disallowed  it,  and  found 
due  to  said  James  the  sum  of  one  thousand  and  eleven  dollars. 
This  report  was  approved  and  confirmed  by  the  court,  and  the 
administrator  was  ordered  to  distribute  and  pay  over  that 
amount  according  to  law. 

About  one  year  thereafter  the  said  James  filed  in  the  probate 
court  an  original  petition,  setting  up  the  amount  found  due  him, 
and  the  order  of  distribution;  averring  the  alteration  of  the  re- 
lease, and  praying  for  a  judgment  for  ttie  amount  with  interest, 
less  the  sum  actually  received  by  him  when  the  release  was  exe- 
cuted. The  administrator  answered  the  petition,  denying  the 
alteration  of  the  release;  and  this  issue  being  submitted  to  a 
jury,  a  verdict  was  returned,  finding  the  release  altered  as 
charged  in  the  petition,  and  assessing  the  damages  of  the  peti- 
tioner at  eight  hundred  and  thirty-eight  dollars  and  fifty-six 
cents,  upon  which  the  court  rendered  a  judgment  for  that 
amount.  This  petition  is  filed  to  reverse  that  judgment;  and 
the  error  assigned  is,  that  the  court  had  no  jurisdiction  to 
entertain  this  last  proceeding. 

The  question  depends  upon  the  act  of  March  14, 1853,  **  defin- 
ing the  jurisdiction  and  regulating  the  practice  of  probate 
courts:"  61  Ohio  Laws,  167.  By  the  second  section  of  that  act 
it  is  provided  that  the  probate  court  shall  have  exclusive  juris- 
diotion  **  to  enforce  the  payment  of  the  debts  and  legacies  of  de- 
oeased  persons,  and  the  distribution  of  the  estates  of  intestates." 

This  is  the  only  provision  of  the  act  having  any  relation  to 
this  case  conferring  jurisdiction  upon  that  court.    Its  language 
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18  too  explicit  to  admit  of  doabt  as  to  what  was  intended. 
The  legislature  manifesUj  intended  to  invest  the  court  with 
authority  to  compel  executors  and  administrators  to  pay  over  to 
the  persons  entitled  the  proceeds  of  all  the  property  which 
ought  come  into  their  hands  to  be  administered,  whether 
such  persons  might  be  creditors,  legatees,  or  distributees. 
Creditors  have  the  first  lien  upon  the  fund,  and  when  their 
claims  were  ascertained  and  liquidated  by  allowance,  judg- 
ment, or  award,  it  became  the  duty  of  the  court  to  compel  an 
Application  of  the  assets  to  their  satisfaction.  When  these  were 
paid,  whatever  might  remain  would  belong  to  legatees  or  dis- 
tributees; and  the  same  full  authority  was  given  to  enforce 
the  payment  of  their  claims  upon  the  estate.  The  act  did  not 
extend  so  far  as  to  permit  the  executor  or  administrator  to  sue 
in  that  court  for  a  debt  due  to  the  estate,  or  to  subject  him  to  be 
nxied  there  for  a  debt  disputed  by  him;  but  when  the  funds  were 
in  his  hands,  and  the  creditors  were  ascertained,  and  their  debts 
liquidated,  it  conferred  full  power  upon  the  court  to  compel  him 
to  do  his  whole  duty  in  disbursing  the  fund  as  well  to  legatees 
and  distributees  as  to  creditors. 

These  powers  may  have  been  injudiciously  large;  and  the 
inference  is  very  strong  that  they  were  thought  to  be  by  the 
legislature,  from  the  fact  that  the  section  was  repealed  by  the 
amendatory  act  of  May  1,  1854,  and  re-enacted  with  no  other 
change  than  that  of  substituting  for  the  clause  above  quoted 
the  power  "  to  order  the  distribution  of  estates." 

This  case  does  not  call  for  a  construction  of  the  amendatory 
act,  but  the  conclusion  is  irresistible  that  some  change  was  in* 
tended;  and  as  the  specific  power  to  enforce  the  payment  of 
debts,  iQgades,  and  distributive  shares  is  omitted,  it  may  not 
unreasonably  be  supposed  that,  in  the  opinion  of  the  general 
assembly,  the  determination  of  the  difficult  questions  of  law 
and  fact  often  involved  in  the  settlement  of  the  rights  of  lega- 
tees and  distributees  ought  not  longer  to  remain  with  that  court; 
and  that  the  order  of  distribution  here  referred  to  should  be  a 
general  direction  to  the  administrator  or  executor  to  disburse 
the  amount  remaining  in  his  hands,  after  a  final  settiement  of 
his  account,  and  to  be  used  ad  a  foundation  for  his  liability, 
when  sued  elsewhere,  rather  than  the  specific  ascertainment  of 
the  amount  due  to  each  legatee  or  distributee,  and  its  enforce* 
ment  by  execution.  But  however  this  may  be,  we  cannot  doubt 
that  these  powers  were  conferred  by  the  act  of  1853;  and  we 
know  of  no  constitutional  objection  to  the  act  in  this  particular. 

Whether  these  powers  fell  within  the  specific  description  of 
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probate  jnxiadiotion,  as  defined  by  the  eighth  aection  of  the 
fourth  article  of  the  constitution,  or  not,  is  wholly  immaterial; 
as  the  same  section  authorizes  that  court  to  exercise  **  such  other 
jurisdiction  as  may  be  proTided  by  law."  That  act  provided 
all  the  necessary  means  for  the  full  and  efficient  exercise  of  this 
jurisdiction.  By  the  twenty-eighth  section  the  judge  was  em- 
powered to  determine  eveiy  disputed  question  of  &ct  which  it 
might  be  necessary  to  settie  before  making  the  necessary  order,  or, 
in  his  discretion,  to  cause  the  same  to  be  determined  by  a  jury  or 
referred;  while  the  fifteenth  section  provides  for  enforcing  all 
his  orders  for  the  payment  of  money  by  execution,  **  in  the 
same  manner  as  judgments  in  the  courts  of  common  pleas." 

We  are  therefore  brought  to  the  conclosion  that  the  court 
had  jurisdiction,  not  only  to  settie  the  accounts  of  executcxrs 
and  administrators,  but  also  to  determine  the  amount  due  to 
each  legatee  or  distributee,  and  to  order  the  payment  thereof; 
and — without  undertaking  to  determine  whether  such  order 
would  in  every  respect  be  conclusive — that  it  had  so  far  the 
force  and  e£fect  of  a  judgment  that  it  might  be  enforced  by 
execution.  But  the  powers  of  the  court  were  exhausted  when 
the  order  of  distribution  was  made,  and  it  had  no  jurisdiction 
to  entertain  an  original  petition,  brought  to  enforce  the  collec- 
tion of  the  amount  awarded  to  the  distributee  as  a  debt  against 
the  administrator. 

The  power  to  make  the  original  order  was  derived  from  the 
jurisdiction  already  acquired  over  the  administrator  for  the  pur- 
pose of  settling  the  estate,  and  from  the  authorily  given  to  com- 
pel a  full  settlement  by  enforcing  the  payment  of  all  the  moneys 
that  had  come  to  his  hands.  When  the  order  was  made  the 
distributee  had  his  election — ^to  enforce  it  by  execution,  or  to  treat 
it  as  a  debt  of  record  against  the  administrator,  and  sue  for  and 
collect  it  in  another  proceeding.  But  the  probate  court  had  no 
power  to  entertain  such  a  proceeding.  Its  jurisdiction  over  the 
administrator  having  terminated  when  the  final  order  was  made» 
it  had  no  jurisdiction  to  call  upon  him  again  to  answer  in  that 
court.  It  erred  in  attempting  it,  and  for  that  cause  its  judg- 
ment must  be  reversed. 

Obbkb  or  Pbosatb  Coubt  is  Bikdino  and  oonolnaive  apon  administn^ 
tor  in  adjudging  that  ho  pay  over  money  in  hia  handa  to  the  hdn,  wbes 
the  administrator  was  a  direct  party  to  the  order,  and  was  before  the  ooort 
at  the  time:  JRaUUm  v.  Wood,  6S  Am.  Deo.  004. 

Tmi  raxirciPAL  oasb  is  oitbd  in  DawMon  r,  Dawmmt  25  Ohio  St.  448»  to 
the  point  that  the  probate  oonrt  has  no  jnrisdiotion  to  entartain  a  rait  upam 
■a  administrator's  bond. 
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Atlantio  &  Gbeat  Western  Railboad  Gompakt 

V.  Campbell. 

[4  Ohio  Bcatb,  68S.] 

DiFBirDAirr  is  Compxtiht  Witniss  im  his  Own  Bbhalt,  under  sectioD 
310,  Ohio  oode,  in  a  proceeding  by  a  railroad  company  to  appropriate  hi* 
land  to  the  nee  of  the  company. 

WiTNBSS  CANNOT    OlVS  HIS  OPINION  AS  TO  AMOUNT  OT  DaMAOBS  whlch  a 

land-holder  will  sustain  by  reason  of  a  railroad  pasdDg  OTer  his  land,  in 
an  action  by  a  railroad  company  to  condemn  and  appropriate  the  same. 

Ebbob  to  the  ooxninon  pleas.  The  facts  of  the  case  are  stated 
in  the  opinion. 

J,  and  S,  H.  Bartram^  for  the  plaintiff  in  error. 

WiUiams  and  Hwme^  and  Stanton  and  JUiaan,  for  the  defend- 
ant in  error. 

By  Court,  Eennos,  J.  Proceedings  were  instituted  before  the 
probate  court  of  Marion  county  by  the  plaintiff,  to  appropriate 
to  its  use  for  railroad  purposes  a  portion  of  the  defendants  land. 
The  appropriation  and  assessment  of  damages  were  made  in  thai 
court,  and  the  proceedings  afterwards  reversed  by  the  common 
pleas,  and  an  assessment  of  damages  made  in  the  common  pleas. 

Upon  the  trial  before  the  jury,  Campbell  was  called  as  a 
witness  to  testify  in  his  own  behalf;  was  objected  to  by  the 
company  as  incompetent,  but  the  court  overruled  the  objection 
and  permitted  him  to  testify.  He  testified  that  he  was  the 
owner  of  one  thousand  two  bundred  and  forty  acres  of  land  in 
the  county  of  Marion,  situate  in  different  tracts  of  from  one- 
hundred  and  twenfy  to  three  hundred  and  twenty  acres  each,, 
some  adjoining  and  some  one  and  one  half  miles  from  the  rail- 
road; that  he  had  all  of  said  lands  in  connection  for  grazing,, 
feeding,  and  agricultural  purposes,  in  prosecution  of  his  principal 
business  of  dealing  in  stock;  that  the  land  through  which  the 
road  passed  was  principally  used  for  raising  feed,  and  feed- 
ing-grounds for  stock  grazed  on  other  lands. 

The  following  question  was  then  put  to  Campbell  by  his  attor- 
neys, viz. :  "What  amount  of  damage  do  you  think  you  would 
sustain  by  reason  of  the  location  and  construction  of  said  railroad 
over  your  lands,  in  that  part  where  located,  and  the  market  value 
of  the  same — taking  into  view  the  amount  of  land  taken,  the 
additional  fencing  which  would  be  required,  the  shape  of  your 
fields,  the  inconvenience  of  crossing  said  railroad,  the  danger 
of  fire  from  the  locomotive,  the  danger  of  scaring  cattle,  and 
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all  other  injuries  necessarily  incident  to  the  constmction  and 
Fanning  of  said  railroad  on  said  lands?"  To  this  question  the 
counsel  for  the  road  objected,  but  the  court  OTcrruled  the 
objection,  and  the  witness  was  permitted  to  testify  as  to  his 
opinion  of  the  amount  of  all  damages  which  would  accrue  to  the 
said  lands  by  the  location  and  operation  of  said  railroad,  from 
all  direct  and  positive  injury  to  the  same;  and  also  all  damage 
or  liability  to  loss  or  injury  which  was  necessarily  incident  to 
such  location  and  operation  which  would  diminish  the  value  of 
said  land  in  the  market 

Other  witnesses  were  also  asked  their  opinion  as  to  how  much 
damage  Campbell  would  sustain,  in  the  market  value  of  the 
land,  by  reason  of  the  appropriation  of  the  land  by  the  com- 
pany; which  question  was  also  objected  to  by  the  railroad  com- 
pany, but  the  objection  was  overruled,and  the  witnesses  permitted 
to  answer  the  question.  The  jury  assessed  the  damages  to 
Campbell  at  one  thousand  eight  hundred  dollars,  for  which  the 
court  of  common  pleas  rendered  judgment. 

The  principal  errors  assigned  in  the  case  are:  1.  That  Camp- 
bell ought  not  to  have  been  permitted  to  testify  in  his  own  case; 
2.  That  the  opinion  of  witness  as  to  the  amount  of  damages 
sustained  ought  not  to  have  been  received;  3.  That  no  judg- 
ment ought  to  have  been  rendered  on  the  verdict  by  the  court, 
but  it  should  simply  have  confirmed  the  verdict,  and,  upon  pay- 
ment of  the  amount,  have  rendered  judgment  to  the  effect  that 
said  corporation  should  hold  the  properfy  appropriated. 

As  to  the  first  error  assigned,  this  court  hold  that  by  sections 
310  and  311  of  the  code,  and  section  6  of  the  act  regulating  the 
proceedings  in  appropriations  of  lands.  Swan's  Stat.  233,  it  is 
clear  that  the  court  did  not  err  in  permitting  Campbell  to  testify 
in  his  own  case. 

By  section  810  of  the  code  it  is  provided  that  no  person  shall 
be  disqualified  as  a  witness  in  any  dvil  action  or  proceeding  by 
reason  of  his  interest  in  the  same  as  a  parfy  or  otherwise. 

The  only  exception  is  found  in  sections  811  and  313,  the  for- 
mer of  which  provides  that  nothing  in  section  810  shall  in  any 
manner  affect  the  laws  now  existing  relating  to  the  settiement 
of  estates  of  deceased  persons,  infants,  idiots,  lunatics,  or  the 
attestation  of  the  execution  of  wills  and  testaments,  or  the  con- 
veyance of  real  estate,  or  any  other  instrument  required  by  law 
to  be  att^ted.  We  see  no  reason  why  a  party  is  not  a  compe- 
tent witness  in  all  civil  proceedings,  except  in  the  cases  ex* 
pressly  excepted  by  sections  310  and  602  of  the  code;  nor  why 
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fuij  person  is  incompetent  exoept  those  persons  expressly  named 
in  section  813  of  the  code.  Sections  604  and  605  have  reference 
to  the  forms  of  proceedings,  and  not  to  the  competency  of 
witnesses. 

As  to  the  second  error  assigned,  we  are  of  opinion  that  the 
amount  of  damages  which  a  land-owner  would  sustain  by  reason 
of  the  appropriation  of  his  land  by  a  railroad  is  a  question  of 
fact  to  be  determined  by  the  jury,  not  from  the  opinion  of  wit- 
nesses, but  from  the  facts  of  the  case;  that  it  is  not  a  question 
of  science  or  skill,  which  lies  more  peculiarly  in  the  knowledge 
of  one  man  than  another.  But  in  coming  to  the  conclusion 
that  the  opinion  of  witnesses  as  to  the  amount  of  damages  sus- 
tained is  incompetent  eyidence,  we  do  not  intend  to  say  that  ^ 
witness  may  not  testify  to  the  value  of  the  land  before  and  aft^r 
the  location  of  the  railroad,  but  simply  that  a  witness  cannot  f:*- 
his  opinion  as  to  the  amount  of  damages  which  the  land-holaer 
will  sustain  by  reason  of  the  road  passing  over  the  land.  In 
admitting  such  opinions,  we  think  the  common  pleas  erred, 
and  for  this  reason  the  judgment  is  reversed  and  verdict  set 
aside,  and  the  case  remanded  for  further  proceedings.  This 
makes  it  unnecessary  to  determine  whether  the  court  should  or 
ahould  not  have  rendered  judgment  on  the  verdict. 


Opinion  or  WiTNKStf  as  to  Amount  or  Damages  ia  not  admiBsible.  Ho 
must  state  the  facts  and  let  the  jnry  asseas  the  damages:  lUh  v.  Dodge^  47 
Am.  Dec.  254,  and  numerous  cases  cited  in  note.  The  case  of  VcuuliTte  y. 
Burpee,  46  Id.  733,  is  an  illustration  of  a  case  in  which  this  rule  does  not  ap- 
ply; see  also  note  to  that  case. 

The  principal  case  is  cited  in  Carter  t.  Kriae,  9  Ohio  St.  404,  as  having 
established  that  section  604  of  the  code  of  civil  procedure  has  reference  to 
the  form  of  proceeding  only,  and  not  to  the  competency  of  witnesses,  and 
consequently  the  court  hold  that  section  310  allows  a  party  to  be  a  witness  in 
bis  own  behalf  in  an  action  against  him  for  the  support  of  his  illegitimate 
children.  It  is  cited  to  the  same  effect  in  Baab^s  EatcUe,  16  Id.  280.  In 
ihUfR'  ^'  Oo,  V.  OtDen,  8  Kan.  416,  the  court  say:  '*The  witness  Ck>le  was 
asked  the  value  of  the  land  occupied  by  Owen  in  'section  8,*  as  set  forth  in 
the  petition,  just  before  and  just  after  the  construction  of  the  railroad  through 
it,  to  which  he  answered,  that  '  it  was  worth  twenty-five  dollars  per  acre 
just  before  and  ten  dollars  less  per  acre  just  after.'  The  question  was  cor- 
rect, and  not  objected  to.  The  question  was  equivalent  to  saying  that  the 
land  was  worth  twenty-five  dollars  per  acre  just  before  the  oonstmction  of 
the  railroad  and  fifteen  dollars  per  acre  just  after,  which  brings  it  clearly 
within  the  rule  laid  down  in  Cleveland  d&  PiUdmrgh  R.  R.  Co.  v.  BaU^  6  Ohio 
Sti  674,  and  "  the  principal  case. 
Am.  Dao,  YOL.  LZIT--^ 
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Elub  &  MoBTON  V.  Ohio  Life  Inbubanoe  A2ii> 

Tbubt  Company, 

[4  Okid  Btatb,  698.] 

COUBilB  IN  OmO  HAVB  POWSB,  IN  PbOPXB  CaBE,  TO  ObDXB  PXBXMFTOBT 
KONOTIT. 

MonoN  voR  Nonsuit  iNVOLyxs  not  only  Admission  or  Truth  of  Evi- 
1/XHOB  addnoed  by  the  plaintiff,  but  the  existence  of  all  the  £aeti  which 
the  evidence  in  any  degree  tends  to  prove.  It  concedes  to  the  plaintiff 
everything  that  the  jury  conld  possibly  find  in  his  favor,  and  leaves  noth- 
ing bnt  the  question  whether,  as  matter  of  law,  each  fact  indispensable 
to  his  right  of  action  has  been  supported  by  some  evidence.  If  it  has,  no 
matter  how  slight  it  may  have  been,  the  motion  must  be  denied;  becanso 
it  is  the  right  of  the  party  to  have  the  weight  and  soffieiency  of  his  evi- 
dence passed  npon  by  a  jnry. 

AS  GxNERAL  Rule,  Action  vor  Monbt  Had  and  Rbcetvsd  Lies  to 
Beoover^  Monet  Paid  by  Mistake,  or  npon  a  consideration  which  ha* 
failed. 

Wherever  Monet  has  been  Paid  bt  Mistake  Which  Arose  erom 
Fault  or  Keougenoe  of  the  party  paying  the  money,  and  cannot  be 
recovered  without  prejudice  to  the  party  who  has  received  it,  there  can 
be  no  recovery. 

Wrll-estabubhed  Exception  to  Rule  that  Monet  Paid  bt  Mistake 
MAT  BE  Recovered,  is  where  a  drawee  pays  a  forged  bill  of  exchange  to 
a  holder  thereof  without  fault  and  for  a  valuable  consideration,  tn  such 
a  case  the  foundation  upon  which  the  drawee  is  made  to  suffer  the  loss 
is  the  imputed  negligence  in  accepting  or  paying  until  he  has  ascertained 
the  bill  to  be  genuine.  He  is  supposed  to  know  the  handwriting  of  his 
correspondent  much  better  than  the  holder  can. 

BlOOYERT  of  Momet  Paid  BT  MISTAKE. — A  chcck  drawn  upon  one  bank 
was  presented  to  another  within  a  short  distance  of  the  former,  and  was 
discounted.  No  questions  were  asked  the  presenter  as  to  who  he  was,  or 
as  to  his  right  to  the  check.  Later  in  the  day  this  check,  with  other 
similar  ones,  was  presented  to  the  drawee  bank  by  the  discounting  bank, 
and  was  paid  without  examination.  The  drawee  discovered  ten  days 
later  that  the  check  was  a  forgery,  and  so  notified  the  other  bank.  The 
drawee,  in  an  action  to  recover  the  amount  of  the  check  from  the  other 
bank,  introduced  evidence  to  show  a  custom  among  the  city  banks  to 
inquire,  when  a  stranger  presented  a  check  to  the  bank  not  the  one  upon 
which  it  is  drawn,  "in  reference  to  his  right  to  the  check,  and  the  iden- 
tity of  the  person."  Also  that  there  was  "  not  generally  so  strict  a  scru- 
tiny when  checks  came  from  other  banks,  it  being  presumed  that  caution 
had  already  been  exercised.'*  Held,  that  the  money  could  be  recovered, 
as  the  bank  which  first  discounted  the  check  had  been  negligent  in  not 
making  the  proper  investigation  as  to  the  validity  of  the  check,  and  that 
the  drawee  was  excused  from  making  such  inquiry,  it  having  a  right  to 
presume  that  the  other  bank  had  done  so. 

To  Entitle  Holder  to  Retain  Monet  Obtained  bt  Mistake  upon 
FoRQED  Check,  he  must  occupy  the  vantage-ground  by  putting  the 
drawee  alone  in  the  wrong;  and  he  must  be  able  truthfully  to  assert  that 
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he  pat  the  whole  reeponeibflity  upon  the  drawee,  and  relied  npon  him  to 

decide,  and  that  the  mistake  ariaing  from  his  negligence  cannot  now  be 

oonreoted  without  placing  the  holder  in  a  worse  position  than  though 

payment  had  been  refused. 
In  Pbopxb  Gasb  for  Hxootkrt  07  Monet  Paid  bt  Mibtakb  upon  Fobokb 

Chick,  it  is  sufficient  to  notify  the  holder  thereof  when  the  forgery  is 

discovered. 
Whxn  Mokxt  Paid  bt  Mistake  upon   Fobobd  Instbomuit  can   bb 

Reoovebed  from  the  holder  of  the  instrument,  discussed  at  length. 


Assuicpsrr.  The  declaration  stated  that  it  was  brought  for 
money  had  and  received,  money  paid,  lent,  and  found  due  upon 
an  account  stated.  At  a  trial  of  the  case,  after  plaintiff  had 
introduced  his  evidence  and  rested,  upon  motion  of  defendant 
the  court  granted  a  nonsuit.  The  judgment  of  nonsuit  was 
affirmed  by  the  superior  court.  This  petition  of  error  was  filed 
to  reverse  this  judgment.    The  opinion  states  the  facts. 

Fox,  French,  and  PendleUm^  and  Walker  and  KMer,  for  the 
plaintiff. 

Worthington  and  Matthews,  for  the  defendants. 

By  Court,  Bannxt,  J.  We  cannot  consider  it  necessary 
to  enter  at  much  length  upon  an  examination  of  the  power 
of  the  courts  of  this  state  to  order  a  peremptory  nonsuit.  If 
any  question  can  be  said  to  be  settled,  this  must  be  so  regarded. 
There  is  reason  to  believe  that  the  power  has  been  constantly 
exercised  since  the  first  organization  of  the  state  government ; 
and  it  is  certain  that  since  1813  the  power  has  been  expressly 
and  repeatedly  recognized  by  the  legislature.  From  that  time 
to  this,  by  numerous  statutory  provisions,  the  party  against 
whom  such  a  judgment  has  been  given  has  been  secured  in  the 
right  to  appeal,  or  to  except  to  the  order  of  the  court,  and  to 
review  it  on  error. 

In  the  multitude  of  cases  that  have  in  this  manner- found  their 
way  to  the  supreme  court,  no  doubt  has  been  expressed,  either 
from  the  bench  or  at  the  bar,  of  the  existence  of  the  power,  al- 
though the  propriety  of  its  exercise,  in  particular  cases,  has  often 
been  obstinately  contested.  It  is  true  that  these  enactments  have 
not  in  terms  conferred  the  power;  but  they  furnish  unmistak- 
able evidence  that  the  legislature  was  well  advised  of  the  course 
of  decision  upon  the  subject,  and  intended  it  to  continue,  with 
the  proper  safeguards  against  abuse.  In  view  of  this  uninter- 
rupted practice  of  the  courts,  sanctioned  and  regulated  by  the 
legislative  department  for  half  a  century,  it  can  matter  but 
little  what  may  have  been  the  course  of  decision  in  other  states. 
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or  in  the  federal  courts.  If  there  is  anything  eminently  and 
ezolosively  our  own,  it  is  our  system  of  l^gal  procedure; 
and  while  an  enlightened  policy  would  require  us  to  consult 
other  systems  when  constructing  one  for  ourseWes,  they  ought 
iiover  to  be  receiyed  to  prevent  the  application  of  rules  and 
2>rinciples  which  we  have  deliberately  adopted  and  applied  for 
such  a  length  of  time  as  to  give  them  general  notoriety.  If  it 
was  necessary,  however,  it  would  not  be  difficult  to  show  that 
our  decisions  have  rather  limited  than  extended  the  power  exer- 
cised by  the  courts  of  such  of  the  old  states  as  were,  for  obvious 
reasons,  most  influential  in  giving  character  to  our  system  of 
law  and  legal  procedure.  And  if  we  have  somewhat  enlarged 
the  practice  of  ordering  involuntary  nonsuits,  as  compared  with 
the  English  courts,  and  those  of  other  states  of  the  Union,  it 
has  been  done,  as  a  matter  of  practical  convenience,  by  substi- 
tuting this  mode  of  proceeding  for  the  demurrer  to  evidence,  in 
full  operation  with  them;  thereby  referring  the  rights  of  the 
parties  to  the  same  principles  of  adjudication,  and  attaining  the 
same  end,  but  in  a  manner  much  less  embarrassed  with  tech- 
nical formality,  and  in  its  e£Eect  much  more  favorable  to  the 
plaintiff,  against  whom  the  power  is  exercised. 

There  is  still  less  difficulty  in  defending  the  exercise  of  this 
power  from  the  imputation  of  being  an  encroachment  upon  the 
constitutional  right  of  trial  by  jury.  The  law  of  every  case, 
in  whatever  form  presented,  belongs  to  the  court;  and  it  is  not 
only  the  right  of  the  judge,  but  his  solemn  duty,  to  decide  and 
apply  it.  He  must  determine  the  legal  requisites  to  the  right 
of  action,  and  the  admissibility  of  the  evidence  offered  to  sus- 
tain it.  When  all  the  evidence  offered  by  the  plaintiff  has  been 
given,  and  a  motion  for  a  nonsuit  is  interposed,  a  question  of 
law  is  presented,  whether  the  evidence  before  the  jury  tends  to 
prove  all  the  facts  involved  in  the  right  of  action,  and  put  in 
issue  by  the  pleadings.  In  deciding  this  question,  no  finding 
of  facts  by  the  court  is  required,  and  no  weighing  of  the  evidence 
is  permitted.  All  that  the  evidence  in  any  degree  tends  to  prove 
must  be  received  as  fully  proved;  every  fact  that  the  evidence, 
and  all  reasonable  inferences  from  it,  conduces  to  establish, 
must  be  taken  as  fully  established. 

The  motion  involves  not  only  an  admission  of  the  truth  of  the 
evidence,  but  the  existence  of  all  the  facts  which  the  evidence 
conduces  to  prove.  It  thus  concedes  to  the  plaintiff  everything 
that  the  jury  could  possibly  find  in  his  favor,  and  leaves  nothing 
but  the  question  whether,  as  a  matter  of  law,  each  fact  indis* 
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pensable  to  the  right  of  action  has  been  supported  hj  some  evi« 
dence.  If  it  baa,  no  matter  how  slight  it  may  have  been,  the 
motion  must  be  denied,  because  it  is  the  right  of  the  party  to 
have  the  weight  and  sufficiency  of  his  evidence  passed  upon  by 
the  jury — a  right  of  which  he  cannot  be  deprived,  and  involv- 
ing an  exercise  of  power  for  which,  without  his  consent,  the 
court  is  incompetent.  But  where  he  has  given  no  evidence  to 
establish  a  fact,  without  which  the  law  does  not  permit  a  recov- 
ery, he  has  nothing  to  submit  to  the  jury;  and  the  determina- 
tion of  the  coiurt  that  the  fact  constitutes  an  essential  element 
in  the  right  of  action  necessarily  ends  the  case. 

It  follows,  from  the  views  we  have  expressed,  that  we  do  not 
concur  in  the  position  assumed  in  argument  and  supported  by 
several  New  York  cases,  that  a  nonsuit  may  be  ordered  where 
the  clear  weight  of  the  testimony  is  against  the  plaintiff.  It  is 
said,  with  much  plausibility,  that  if  the  weight  of  the  evidence 
is  so  decided  as  that  the  court  would  grant  a  new  trial  if  the 
verdict  should  be  for  the  plaintiff,  he  cannot  be  injured  by 
taking  the  case  from  the  jury  in  the  first  instance,  instead  of 
waiting  to  set  aside  their  finding,  after  they  have  improperly 
given  him  a  verdict.  But,  aside  from  the  fact  that  such  n  prac- 
tice involves  an  assumption  of  power  by  the  court  which  the 
constitution  and  laws  have  committed  to  the  jury  in  the  very  case 
supposed,  the  plaintiff  would  have  good  cause  to  complain  of 
injury.  A  nonsuit  puts  him  out  of  court,  and  charges  him  with 
the  costs;  a  new  trial  leaves  him  in  court,  and  ordinarily  exacts 
the  costs  from  the  other  side.  It  would  also  have  deprived  the 
plaintiff  of  the  benefit  of  the  ninety-eighth  section  of  the  prac- 
tice act  of  1831,  limiting  the  power  of  the  court,  in  granting 
new  trials,  to  not  more  than  two  to  the  same  party. 

In  fact,  the  two  proceedings  have  nothing  in  common.  The 
one  reviews  the  evidence,  but  not  until  the  functions  of  the  juiy 
have  been  discharged,  and  then  only  for  the  purpose  of  deter- 
mining whether  the  cause  should  be  submitted  to  another  jury. 
The  other  takes  the  evidence  from  the  jury,  prevents  a  verdict, 
and  disposes  of  the  case.  This  can  only  be  done  when,  assum- 
ing eveiything  that  the  party  has  attempted  to  prove  as  true, 
and  thereby  obviating  the  necessity  for  a  jury  to  find  it  so,  the 
law  still  disposes  of  the  case  against  the  plaintiff,  because  soTue 
fact  material  to  his  right  of  action  is  unsupported  by  any  evi- 
dence. So  long  as  there  is  evidence  tending  to  prove  the  whole 
issuoy  there  can  be  no  substitution  of  the  court  for  the  jniy,  to 
pass  upon  it;  and  the  party  cannot  be  deprived  of  the  right  to 
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demand  a  Terdiot  withont  a  Bubstatitial  denial  of  the  right  of 
juiy  trial:  CommonweaUh  t.  Hope,  22  Pick.  7;  Kingman  v.  Pierce, 
17  Mass.  249;  Davis  t.  Steiner,  14  Pa.  St.  275  [53  Am.  Bee.  547]. 

Our  conolosions  upon  this  subject  cannot  be  better  stated 
than  in  the  dear  and  explicit  language  of  one  of  the  learned 
judges  in  the  court  below:  ''Wherever  there  is  anjeTidenoe» 
howeyer  slight,  tending  to  prove  the  facts  essential  to  make  out 
a  case  for  the  plaintiff,  a  nonsuit  cannot  be  properly  ordered;  it 
is  in  no  case  a  question  as  to  the  weight,  but  as  to  tiie  relevancy 
of  the  testimony.  If  the  testimony  tends  to  prove  a  prima/acie 
case  for  the  plaintiff,  a  nonsuit  cannot  be  properly  ordered.  .  Nor 
can  facts  tending  to  prove  a  defense  on  the  part  of  the  defendant, 
though  proceeding  from  witnesses  introduced  by  the  plaintiff, 
be  considered  on  a  motion  to  nonsuit.  If  the  defendant  wishes 
to  set  up  any  such  facts,  he  must  resort  to  the  juiy  to  have  them 
established."  ^ 

2.  Having  settled  the  principles  by  which  our  inquiries  are  to 
be  guided,  we  are  now  prepared  to  ask  the  question.  Were  the 
plaintiffs  properly  nonsuited  in  the  present  case  ?  An  answer 
to  this  question  demands  a  careful  attention  to  the  evidence  con- 
tained in  the  bill  of  exceptions,  and  a  settling  of  the  state  of 
facts  that  it  conduced  to  prove,  and  then  the  legal  principles 
applicable  to  such  a  state  of  facts. 

There  has  been»  and  can  be,  no  dispute  that  the  money  for 
which  this  action  was  brought  was  paid  by  the  plaintiffs,  and 
received  by  the  defendants,  on  a  check  for  seven  thousand  five 
hundred  dollars,  purporting  to  be  drawn  upon  the  plaintiffs  by 
Evans  &  Swift,  a  firm  at  Cincinnati  engaged  in  the  pork-pack- 
ing business,  and  payable  to  Samuel  Taylor  &  Co.,  or  bearer; 
and  that  the  check  was  a  forgery,  of  which  the  parties  were 
mutually  ignorant  at  the  time  the  payment  was  made.  This 
check,  with  another  for  seven  thousand  three  hundred  dollars, 
purporting  to  be  drawn  by  S.  Davis  &  Co.,  on  the  Mechanics' 
and  Traders'  Bank,  and  which  was  also  a  foigeiy,  was  presented 
in  the  early  part  of  the  day  it  bears  date,  by  a  stranger  having 
the  dress  and  appearance  of  a  drover,  and  expressing  a  desire 
to  exchange  them  for  Kentucky  money  or  gold,  to  the  teller  of 
the  defendants'  bank,  by  whom  they  were  taken  and  the  gold 
advanced  at  a  discount  of  one  quarter  of  one  per  cent.  He  tes- 
tified that  he  *'did  not  know  the  standing  of  either  firm,  nor 
their  signatures,  but  took  the  checks  to  Mr.  Bishop,  the  cashier, 
laid  them  on  his  desk,  and  asked  him  if  he  should  make  the 
exchange.    He  [Bishop]  said  '  Yes.'   Cannot  say  whether  he  6Z« 
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«unined  or  knew  the  signatures.  The  oheoks  were  before  him 
some  three  or  four  minutes.  He  assisted  in  .calculating  the 
premiums.  No  question  was  asked  as  to  who  the  presenter  was» 
or  as  to  his  right  to  the  checks.  He  was  probably  in  the  bank 
from  two  to  fifteen  minutes;  should  not  have  recognized  him 
Again.  He  carried  off  the  gold  in  saddle-bags.  Both  the  banks 
upon  which  the  checks  were  drawn  were  within  less  than  a 
flqnare;  there  was  nothing  to  create  suspicion,  and  nothing  un«^ 
usual  in  the  transaction." 

In  accordance  with  a  custom  of  doing  business  between  these 
banks,  and,  to  some  extent,  with  other  banks  of  the  city,  this 
isheck,  with  others  drawn  upon  the  plaintiffs  and  taken  by  the 
defendant,  were  pinned  together,  with  a  ticket  upon  the  top 
showing  the  amount  of  each  and  the  aggregate  amount  of  all, 
and  on  the  same  day  presented  to  the  plaintiffs,  who  paid  the 
amount  appearing  from  the  ticket  without  any  examination  of 
the  checks;  it  being  the  custom,  however,  to  examine  them  on 
the  same  day  and  return  such  as  were  foimd  not  to  be  good. 
This  check  was  examined  on  the  same  day,  by  the  note-clerk  of 
the  plaintiffs,  and  charged  up  against  the  supposed  drawers. 
The  forgery  was  not  discovered  until  ten  days  afterwards,  when 
the  check  was  returned  to  the  defendants,  and  repayment  de- 
manded. 

For  the  purpose  of  showing  what  was  claimed  to  be  gross 
negligence  on  the  part  of  the  defendants,  the  plaintiffs  intro- 
duced several  witnesses  engaged  in  the  business  of  banking  at 
Cincinnati,  who  expressed  the  opinion  that  the  defendants,  in 
the  exercise  of  proper  diligence,  should  have  required  the  per- 
son presenting  the  check  to  have  drawn  the  money  himself,  or 
should,  by  inquiry,  have  been  satisfied  of  his  right  to  it,  and  of 
iiis  identity.  As  expressed  by  one  of  them:  "  It  is  the  general 
'Custom  in  this  city,  when  a  check  is  presented  for  sale,  that  is, 
when  it  is  presented  by  a  stranger  to  a  bank  not  the  one  upon 
which  it  is  drawn,  to  make  inquiries  in  reference  to  his  right  to 
the  check,  and  the  identity  of  the  person."  And  with  a  view  of 
making  it  appear  that  this  negligence  operated  directiy  to  their 
prejudice,  and  induced  the  payment  of  the  check,  the  plaintiffs 
further  gave  evidence  tending  to  prove  their  uniform  custom  of 
making  such  inquiries  when  a  check  of  this  character  drawn 
tipon  them  was  presented  by  a  stranger;  and  that  there  was 
*'  not  generally  so  strict  a  scrutiny  when  checks  came  from  other 
banks,  it  being  presumed  that  caution  had  been  already  exer- 
'*    The  tendency  of  this  evidence  cannot  be  mistaken.    It 
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clearly  oondnoed  to  prove  the  existence  of  a  general  costom 
amongst  the  banks  of  Cincinnati  requirinrr  the  bank  taking  a 
check  of  this  character,  drawn  upon  anutker,  irom  a  stranger, 
to  be  satisfied  bj  inquiry  of  his  right  to  the  check,  and  of  the 
person  from  whom  it  was  received;  and  as  clearly  allowing  the 
bank  upon  which  it  was  drawn  to  rely  upon  the  presumption 
that  such  caution  had  been  exercised  when  the  check  was  pre- 
sented for  payment.  If  this  custom,  in  both  its  branches,  was 
established  to  the  satisfaction  of  the  jury,  the  fair  presumption 
arising  would  be  that  the  defendants  had  been  n^ligent  in  fail- 
ing to  comply  with  an  established  custom  of  the  business,  neces- 
sary not  only  to  their  own  security,  but  also  to  that  of  the  bank 
upon  which  the  check  was  drawn,  and  that  the  plaintiffs,  not 
being  informed  to  the  contrary,  paid  the  check  upon  the  suppo- 
sition that  the  custom  had  been  observed;  while  it  would  be 
made  absolutely  certain  that  the  intervention  of  the  defendants 
had  prevented  the  plaintiffs  from  exercising  this  precaution; 
and  nearly  so,  that  if  it  had  been  exercised  by  the  defendants 
the  check  would  not  have  been  purchased  by  them  or  paid  by 
the  plaintiffs. 

We  do  not  say  that  the  evidence  was  sufScient  to  establish 
this  state  of  facts,  or  that  it  was  not;  it  is  enough  that  it  had 
that  tendency.  It  is  wholly  immaterial  for  present  purposes 
how  weak  and  inconclusive  it  may  have  been,  or  even  that  it 
was  contradicted  by  other  evidence  given  by  the  plaintiffs.  As 
was  well  said  in  the  court  below,  ''  if  the  testimony  be  contra- 
dictory, it  cannot  all  be  admitted  to  be  trne;  if  not  all  true, 
judgment  must  be  exercised  in  separating  the  true  from  the 
false;  and  this  is  the  peculiar  province  of  the  jury." 

Assuming  all  to  be  satisfactorily  proved  that  this  evidence 
conduced  to  prove,  does  the  law  permit  a  recovery?  Upon  this 
question  we  have  bestowed  the  careful  attention  which  the  im- 
portance of  the  subject,  as  well  as  the  learning  and  ability  with 
which  it  was  treated  in  the  superior  court,  and  by  counsel  in 
this  court,  seemed  to  demand,  and  a  majority  of  the  court  are 
brought  to  the  conclusion  that  it  does. 

There  is  certainly  no  room  for  the  application  of  technical  or 
arbitrary  rules  in  determining  the  rights  of  the  parties;  neither 
the  form  of  the  action  nor  the  nature  of  the  subject  permits  it. 
The  action  is  brought  for  money  had  and  received;  and  it  lies 
in  all  cases  where  one  has  the  money  of  another  which  he  can« 
oot  in  equity  and  good  conscience  retain. 

It  lies,  therefore,  for  money  paid  by  mistake,  or  upon  a  eon* 
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sideration  which  has  failed;  because  in  such  case  (he  plaintiff 
did  not  intend  to  give  his  money  to  the  defendant,  and  the  lat- 
ter cannot  consdentiouslj  retain  money  for  which  he  has  given 
no  equivalent.  This  is  the  general  rule;  but  it  has  its  excep- 
tions, as  well  settled,  and  resting  upon  reasons  as  solid  and  sat- 
isfactoiy  as  the  rule  itself.  Whemver  the  mistake  has  arisen 
from  the  fault  or  negligence  of  the  party  paying  the  money, 
and  cannot  be  corrected  without  prejudice  to  the  party  who  baa 
received  it,  there  can  be  no  recovery,  and  simply  because  the 
plaintiff  is  alone  in  fault;  the  defendant  is  under  no  obligation 
to  submit  to  loss  to  extricate  him  from  difficulty,  and  may  there- 
fore conscientiously  retain  the  money.  The  question  is,  Doea 
this  case  fall  within  the  general  rule  or  the  exception  ?  We 
make  the  solution  of  this  question  depend  wholly  upon  the  an- 
swer to  be  given  to  another:  Does  the  negligence  imputed  to 
the  defendants  subject  them  to  an  action  for  the  recovery  of  the 
money  paid  upon  the  check?  Can  a  party,  upon  whom  an  es- 
tablished course  of  business  devolves  the  obligation  of  making 
certain  inquiries  before  taking  a  check  purporting  to  be  drawn 
upon  another,  in  negligent  disregard  of  that  duty,  conscien- 
tiously retain  the  money  received  upon  a  forged  instrument, 
when  it  appears  that  such  negligence  contributed  to  induce  the 
payment? 

Whatever  of  doubt  might  have  been  once  entertained,  it  has 
been  long  settled  that  a  person  giving  a  security  in  payment,  or 
procuring  it  to  be  discounted,  vouches  for  its  genuineness;  and 
if  it  proves  to  be  a  forgery,  he  is  still  liable  for  the  debt  in  the 
one  case,  or  for  a  return  of  the  money  in  the  other:  Markle  v. 
Hatfield,  2  Johns.  456  [3  Am.  Dec.  446];  Yowng  v.  Adams,  6 
Mass.  182;  J(me8  v.  Ryde,  6  Taunt.  488. 

We  admit  it  to  be  equally  well  settled  that  where  the  instru* 
ment  is  drawn  upon,  or  purports  to  be  signed  by,  the  party  paying 
the  money  to  a  holder  without  fault,  and  whose  situation  would 
be  thereby  changed  to  his  prejudice  if  he  was  compelled  to  re- 
fund, the  money  cannot  be  recovered  back.  The  foundations 
of  the  rule  are  sufficiently  obvious.  The  party  is  supposed  to 
know  his  own  handwriting  in  the  one  case,  or  that  of  his 
customer  or  correspondent  in  the  other,  much  better  than  the 
holder  can;  and  the  law  therefore  allows  the  holder  to  cast 
upon  him  the  entire  responsibility  of  determining  as  to  the 
genuineness  of  the  instrument,  and  if  he  fails  to  discover  the 
forgery,  imputes  to  him  negligence,  and,  as  between  him  and 
fbe  innocent  holder,  compels  him  to  suffer  the  loss.    For  still 
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Btronger  reasons  the  drawee  of  a  bill  or  check,  who  has  ao- 
cepted  it,  and  again  suffered  it  to  go  into  circolation,  is  abso- 
lutely estopped  to  deny  the  genuineness  of  the  drawer's  hand- 
writing. The  acceptance  necessarily  involyes  the  most  positive 
affirmation  that  the  instrument  is  what  it  purports  to  be,  and 
the  acceptor  is  not  permitted  to  withdraw  the  assertion  to  the 
prejudice  of  those  who  have,  in  consequence  of  it,  giyen  credit 
to  the  paper. 

In  all  such  cases,  either  of  acceptance  or  payment,  the  foun- 
dation upon  which  the  drawee  is  made  to  suffer  the  loss  is  the 
imputed  negligence  in  accepting  or  paying,  until  he  has  ascer- 
tained the  bill  to  be  genuine;  and,  in  case  of  payment,  notwith- 
standing he  has  done  it  in  mistake,  and  parts  with  his  money 
without  receiving  the  supposed  equivalent,  and  notvnthstand- 
ing  the  holder  has  obtained  the  money  without  consideration, 
the  former  cannot  be  relieved  from  the  consequences  of  his 
negligence  at  the  expense  of  the  latter,  and  the  latter  may  in 
equity  and  good  conscience  retain  what  he  has  got.  But  this 
stem  rule  is  only  exerted  in  favor  of  a  holder  without  fault,  and 
for  a  valuable  consideration;  and  we  deem  ib  equally  clear  that 
he  may,  by  his  own  negligent  conduct,  place  himself  in  such 
an  inequitable  position  in  reference  to  the  drawee  as  to  deprive 
himself  of  the  benefit  of  this  rule,  and  it  makes  it  unjust  and 
inequitable  that  he  should  keep  what  he  has  obtained  by  a  mis- 
take, and  for  which  he  has  given  no  equivalent. 

We  do  not  here  speak  of  negligence  as  a  matter  at  large.  We 
only  intend  to  deal  with  the  case  before  us;  and  that  only 
requires  us  to  say  that  where  the  negligence  reaches  beyond  the 
holder,  and  necessarily  affects  the  drawee,  and  consists  of  an 
omission  to  exercise  some  precaution,  either  by  the  agreement 
of  the  parties  or  the  course  of  business  devolved  upon  the  holder, 
in  relation  to  the  genuineness  of  the  paper,  he  cannot,  in  negligent 
disregard  of  this  duty,  retain  the  money  received  upon  a  forged 
instrument.  Both  these  propositions,  we  think,  will  be  found 
fully  sustained,  if  not  in  every  particular,  by  direct  adjudica- 
tions, by  the  fixed  principles  upon  which  nearly  all  the  cases  have 
proceeded. 

The  leading  case  is  that  of  Price  v.  Need,  3  Burr.  1355.  It  is 
not  very  clearly  reported,  and  has  been  the  subject  of  some 
misunderstanding  in  the  subsequent  cases.  The  action  WM 
brought  to  recover  the  money  paid  upon  two  forged  bills  of 
exchange  drawn  upon  the  plaintiff;  one  of  which  was  first 
accepted  and  afterwards  paid,  and  the  other  paid  upon  preeenta- 
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tion.  Lord  Mansfield  lays  some  sti^ss  upon  this  dronmfltanoe; 
and  he  is  very  careful  to  say  that  the  ''misfortune  happened 
without  the  defendant's  fault  or  neglect/'  and  that  whatever  of 
negligence  there  was,  was  on  the  side  of  the  plaintiff. 

Without  advancing  any  views  of  our  own  as  the  true  ground 
upon  which  the  plaintiff  was  denied  a  recovery,  it  will  be 
flufficient  to  present  those  of  the  supreme  courts  of  Massachusetts 
and  New  York.  In  Young  v.  Adams,  6  Mass.  187.  SewaU,  J.» 
says,  the  strong  ground  for  the  decision,  ''although  nofc  so 
prominently  stated  by  the  reporter,  was  because  the  plaintiff's 
acceptance  and  payment  of  these  false  bills,  considering  them 
as  drawn  upon  himself,  was  his  own  peculiar  negligence,  by 
which  the  loss  had  been  incurred;  and  therefore  it  was  not  to  be 
thrown  back  upon  the  innocent  holder  of  the  bills."  And  Chief 
Justice  Kent,  in  Marlde  v.  Hatfield,  2  Johns.  462  [3  Am.  Dec. 
446],  says:  "  That  decision  turned  upon  the  negligence  imputa- 
ble to  the  one  pariy,  and  not  to  the  other." 

In  Smilh  v.  Mercer,  6  Taunt.  80,  the  payment  was  made  by  the 
bankers  of  the  party,  who  purported  to  have  accepted  the  bill 
payable  at  their  banking-house;  and  the  forgery  was  not  discov- 
ered for  a  week  afterwards.  The  court  were  of  the  opinion  that 
no  distinction  was  to  be  taken  between  a  payment  by  the 
bankers  of  the  acceptor  and  the  acceptor  himself;  and  gave 
judgment  for  the  defendant.  But  the  judges  were  not  unani- 
mous ;  Chambre,  J. ,  expressing  his  dissatisfaction  with  the  reason- 
ing in  Price  v.  Neal,  supra,  thought  the  case  came  within  the 
general  rule  of  money  paid  by  mistake,  and  could  be  recovered 
back;  while  Gibbs,  C.  J.,  being  the  only  judge,  as  Mr.  Chitiy 
thinks,  who  put  the  case  upon  tiie  true  ground,  rested  his  judg- 
ment wholly  upon  the  delay  in  giving  notice,  by  which  the  de- 
fendant's remedy  against  the  indorsers  was  lost:  See  Oh.  Bills, 
8th  ed. ,  c.  9,  p.  463. 

In  Wilkinson  v.  JohnsUm,  8  Bam.  &  Cress.  435,  the  bill  was  paid 
for  the  honor  of  an  indorser,  whose  name  was  forged;  but  the 
forgeiy  was  discovered  on  the  same  day,  and  notice  being  given, 
the  money  was  recovered  back.  Lord  Tenterden,  after  examining 
the  previous  cases,  and  stating  that  a  call  upon  the  acceptor  for 
payment  was  altogether  a  matter  of  course,  while  a  call  upon 
a  person  to  pay  for  the  honor  of  an  indorser  was  unusual,  and 
necessarily  imports  that  the  name  of  the  correspondent  for 
whose  honor  the  payment  is  asked  is  actually  on  the  bill,  pro- 
ceeds to  say:  "  The  person  thus  called  upon  ought  certainly  to 
satisfy  himself  that  the  name  of  his  correspondent  is  really  on 
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the  bill;  but  still  his  attention  may  be  reasonably  lessened  by 
the  assertion  that  the  call  makes  upon  him  in  fact,  though  no 
assertion  may  be  made  in  words.     And  the  fault,  if  he  pays  on 
a  forged  signature,  is  not  wholly  and  entirely  his  own,  but  be- 
gins at  least  with  the  person  who  thus  calls  upon  him.     And 
though,  where  all  the  negligence  is  on  one  side,  it  may  perhaps 
be  unfit  to  inquire  into  the  quarUum,  yet  where  there  is  any  fault 
in  the  other  party,  and  that  other  party  cannot  be  said  to  he 
wholly  innocent,  he  ought  not,  in  our  opinion,  to  profit  by  the 
mistake  into  which  he  may,  by  his  own  prior  mistake,  have  led 
the  other;  at  least,  if  the  mistake  is  discoTered  before  any  alter- 
ation in  the  situation  of  any  of  the  other  parties;  that  is, 
whilst  the  remedies  of  all  the  parties  entitled  to  remedy  are  left 
entire,  and  no  one  is  discharged  by  laches."    And  he  adds: 
"  We  think  the  payment  in  this  case  was  a  payment  by  mistake, 
to  a  person  not  wholly  free  from  blame,  and  who  ought  not 
therefore  to  retain  the  money." 

Now,  as  it  is  undeniably  clear  that  a  payment  supra  protest^ 
either  for  the  honor  of  a  drawer  or  indorser,  places  the  party  pay- 
ing in  the  same  situation  as  payment  by  the  drawee  (the  party  for 
whom  payment  is  made  being  supposed  to  be  his  correspondent, 
with  whose  handwriting  he  is  acquainted),  it  is  evident  that  this 
decision  was  grounded  upon  the  negligence  of  the  holder  in  not 
properly  informing  himself  as  to  the  genuineness  of  th^  signa- 
ture before  presenting  the  bill  to  the  correspondent  of  the  in- 
dorser for  payment;  and  the  case  is  very  strong  to  show  with 
what  scrupulous  fidelity  eveiy  duty  deyolved  upon  the  holder 
must  be  discharged  to  entitle  him  to  retain  the  money  received 
upon  a  f orgeiy. 

I  shall  refer  to  but  one  other  English  case,  Cocks  t.  Hosier^ 
man,  9  Bam.  &  Cress.  902.  In  that  case,  as  in  8mUh  v.  Mercer, 
6  Taunt.  80,  the  payment  was  made  by  the  bankers  of  a  sup- 
posed acceptor,  and  the  forgery  was  discovered  and  notice  given 
the  next  day.  As  there  were  indorsers  upon  the  paper,  the 
court  held  the  notice  too  late.  While  it  is  admitted  that  the 
holder  had  notice  in  time  to  have  charged  the  other  parties  upon 
the  bill,  it  is  nevertheless  said  that  he  had  the  right,  if  he  saw 
fit,  to  take  steps  against  them  on  the  day  it  matured,  and  that  ha 
ought  not  to  be  deprived  of  this  right  by  the  negligence  of  the 
party  making  the  payment. 

Amongst  the  American  cases,  those  of  Olauoester  Bank  v. 
Salem  Bank,  17  Mass.  33,  and  Bank  of  (he  Dhiied  States  t.  Bank 
rf  Georgia,  10  Wheat.  838,  were  payments  made  upon  foiged 
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notes,  pozporting  to  have  been  issued  by  fhe  banln  inaUng 
payment.  In  the  one  case  a  delay  of  fifteen  days,  and  in  the 
other  of  nineteen,  had  occurred  in  giTing  notice  of  the  foi^zy 
to  the  banks  receiving  the  money;  and  in  each  they  were  held 
entitled  to  retain  it. 

There  can  be  no  doubt  of  the  correctness  of  these  decisions. 
In  neither  case  was  the  party  receiving  the  money  implicated  in 
uny  fault;  and  while  the  decisions  are  based  upon  the  analogy 
furnished  by  the  rule  which  fixes  the  rights  of  the  drawee  or  ac- 
ceptor of  a  bill,  it  is  very  successfully  shown  th|it,  in  reason,  the 
rule  has  a  much  stronger  application  to  the  redemption  of  bank 
notes,  growing  out  of  the  fact  that  they  purport  to  be  the  party's 
cwn  paper,  circulating  as  money,  and  therefore  difficult  to  trace 
back,  and  from  the  greater  facilities  that  a  bank  has  to  detect 
forgeries,  by  the  use  of  registers  and  private  marks. 

In  the  first  of  these  cases.  Chief  Justice  Parker  commences 
his  able  opinion  by  laying  down  the  general  principle  applica* 
ble  to  that  and  like  cases.  He  says:  "  In  all  such  cases  the  just 
and  sound  principle  of  decision  has  been  that  if  the  loss  can  be 
trar*.ed  to  the  fault  or  negligence  of  either  party,  it  shall  be  fixed 
upon  him.  Generally,  where  no  fault  or  negligence  is  imputa- 
ble, the  loss  has  been  su£Eered  to  remain  where  the  course  of 
business  has  placed  iL''  And  he  very  reasonably  concludes  that 
*'  it  would  seem  to  be  a  principle  of  natural  justice,  that  where  a 
loss  has  happened,  he  through  whose  means  it  happened  should 
sustain  it,  although  innocent,  rather  than  he  who  is  not  only  in« 
nocent  but  wholly  without  imputation  of  negligence." 

In  Levy  v.  Bank  of  United  Stales,  4  Dall.  234,  and  Banh 
of  St.  Albans  v.  Farmers'  and  Mechanics'  Bank,  10  Vt.  141  [33 
Am.  Dec.  138],  the  payment  was  made  upon  a  check,  purporting 
to  be  drawn  by  a  depositor  upon  the  plaintifis.  In  the  first  case 
the  forgery  was  detected  and  the  notice  given  on  the  same 
day;  and  in  the  other,  not  until  after  the  expiration  of  two 
months;  and  in  both  the  right  to  retain  the  money  was  sus« 
tained.  While  the  first  case  is  certainly  questionable,  the  last 
may  have  been  correctly  decided. 

Canal  Banky.  Bankof  Albany,  1  Hill  (N.  Y.),  287,  was  the  case  of 
«  forged  indorsement  of  the  payee,  and  the  money  paid  by  the 
drawees  was  recovered  back,  although  the  forgery  was  not  dis* 
covered  for  two  months  after  the  payment,  and  the  remedy 
against  other  indorsers  was  lost. 

We  do  not  cite  this  case  as  bearing  directly  upon  the  ques* 
tion  under  discussion,  as  it  is  well  settled  that  the  payment  hj 
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the  drawee  does  not  involye  an  admission  of  the  genuineness  of 
the  signature  of  any  indorser;  and  the  role  has  even  been  carried 
■o  far  as  to  be  applied  to  the  case  of  a  bill  payable  to  the  order 
of  the  drawer,  and  purporting  to  be  indorsed  by  him:  Story  on 
Bills,  sec.  412.  But  the  case  is  valuable  for  the  general  rule 
elicited  by  the  court,  upon  a  full  review  of  all  the  cases  we  have 
cited,  that ''  money  paid  by  one  party  to  another  through  a 
mutual  mistake  of  facts,  in  respect  to  which  both  were  equally 
bound  to  inquire,  may  be  recovered  back;"  and  that  when 
money  is  thus  paid  upon  a  forgery  it  is  sufficient  to  give  notice, 
without  unreasonable  delay,  after  the  forgery  is  discovered. 

In  the  case  of  Bank  of  Commerce  v.  Union  Bank^  3  N.  Y. 
230,  the  forgery  consisted  in  increasing  the  amount  by  altering 
the  body  of  the  bill,  and  the  drawees  recovered  back  the  money, 
although  a  notice  was  given  too  late  to  enable  the  holder  to 
charge  the  indorsers.  Judge  Buggies,  in  delivering  the  opinion 
of  the  court,  after  stating  that  the  rule  which  casts  the  loss 
upon  the  drawee,  when  the  drawer's  name  is  forged,  "is 
founded  on  the  supposed  negligence  of  the  drawee  in  failing, 
by  an  examination  of  the  signature  when  the  bill  is  presented, 
to  detect  the  forgery  and  refuse  payment,"  and  that  the  rule 
did  not  apply  to  an  alteration  in  the  body  of  the  bill,  which  was 
not  presumed  to  be  in  a  handwriting  known  to  him,  arrives  at  the 
conclusion  that  "  the  greater  negligence  in  a  case  of  this  kind 
is  chargeable  on  the  party  who  received  the  bill  from  the  perpe- 
trator of  the  forgery,"  and  that  "if  reasonable  diligence  is  ex- 
ercised in  giving  notice  after  the  forgery  comes  to  light,  it  is  all 
that  any  of  the  parties  can  require." 

In  Chddard  v.  Merchants'  Bank^  4  N.  Y.  147,  the  signature  of 
the  drawer  was  forged,  and  the  bill  was  paid,  the  day  after  it  was 
protested  by  the  plaintiff,  for  the  honor  of  the  drawer.  The  bill 
purported  to  have  been  drawn  by  a  bank  in  Ohio,  upon  the 
American  Exchange  Bank  in  New  York,  and  was  indorsed  by 
the  person  who  forged  it  to  the  bank  of  Butland,  Vermont,  by 
which  it  was  transmitted  to  the  defendants  for  collection.  In 
consequence  of  the  absence  of  the  notaiy,  in  whose  hands  it 
was  placed,  from  his  office,  the  plaintiff  did  not  see  the  bill  at 
the  time  he  made  the  payment,  but  left  word  to  have  it  sent  to 
his  place  of  business.  On  seeing  it  the  next  day,  he  pronounced 
it  a  forgery  and  demanded  back  the  money.  The  court  held  him 
entitled  to  recover.  They  admit  that  he  occupied  the  same  posi« 
tion  as  the  drawee  would;  but  as  he  paid  the  bill  without  an  op- 
portunity of  judging  whether  it  was  signed  by  his  correspondents 
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or  not,  and  upon  the  repres^tation  of  the  holders  that  they  had 
Buch  a  bill,  that  he  could  not  be  held  to  have  admitted  the  genu- 
ineness of  the  signature.  And  although  the  f orgerj  was  discov- 
ered too  late  to  give  notice  of  protest,  they  held  that  no  such 
notice  was  necessary,  as  the  defendants  had  the  bill  only  for 
collection  and  needed  no  recourse,  and  the  payee  who  forged  it 
was  liable  to  the  owners  without  notice. 

We  have  thus  particularly  referred  to  every  important  case  in 
England  and  the  United  States  having  a  direct  reference  to  the 
subject  under  examinatiou,  and  to  the  grounds  upon  which 
these  decisions  have  been  made.  It  is  readily  admitted  that  no 
one  of  them  is,  in  all  respects,  like  the  present.  The  governing 
principles  by  which  these  cases  were  ruled,  rather  than  precise 
identity  of  circumstances,  must  furnish  a  guide  for  us.  Several 
questions  will  readily  suggest  themselves,  which  we  do  not  con- 
sider necessarily  involved  in  the  decision  of  this  case.  Amongst 
these  is  the  question  whether,  in  cases  properly  within  the  rule 
of  payment  by  the  drawee  of  a  bill  or  other  party  occupying  a 
like  position,'  the  payment  becomes  absolute  as  soon  as  made  f 
or  whether  a  discovery  of  the  forgery,  and  notice  given  in  time 
to  charge  the  real  parties  upon  it,  will  entitle  him  to  a  return 
of  the  money?  The  cases  cited  from  the  Massachusetts  and 
Wheaton's  reports  pretty  strongly  imply  that,  in  the  case  of 
bank  notes,  the  payment  is  absolute;  and  Mr.  Justice  Stoiy,  in 
his  treatise  on  bills,  is  evidently  of  the  opinion  that  the  same 
rule  is  applicable  to  the  payment  of  bills  and  checks.  For  my* 
self,  I  must  be  permitted  to  say  that  I  can  see  very  little  founda- 
tion in  principle  for  this  opinion.  The  ground  upon  which  the 
drawee  is  denied  the  right  to  correct  the  mistake  originating  in 
his  own  negligence  is  the  prejudice  arising  to  the  holder  from 
making  payment  instead  of  suffering  the  paper  to  be  protested. 
I  do  not  say  that  this  prejudice  must  be  affirmatively  proved; 
the  law  may,  in  many  cases,  presume  it.  But  where  the  only 
prejudice  which  the  party  could  sustain  would  be  the  loss  of 
remedies  against  other  parties,  and  when  the  law  by  its  own 
fixed  rules  determines  that  those  remedies  remain  unimpaired, 
I  think  no  such  presumption  can  arise. 

And  such  is  not  only  the  opinion  of  Mr.  Chitty,  but  he  thinks 
it  the  fair  result  of  the  modem  English  cases.  After  alluding 
to  the  grounds  of  the  contrary  opinion,  he  says:  ''But,  on  the 
other  hand,  it  may  be  observed  that  the  holder  who  obtained 
payment  cannot  be  considered  as  having  altogether  shown  mffi- 
tient  circumspection.     He  might,  before  he  discounted  or  va* 
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ceived  the  instrument  in  payment,  have  made  more  inqoiiies  as 
to  the  signatures  and  genuineness  of  the  instrument,  eren  of  the 
-drawer  or  indorsers  themselves;  and  if  he  thought  fit  to  rely  on 
the  bare  representation  of  the  parfy  from  whom  he  took  it,  there 
is  no  reason  that  he  should  profit  bj  the  accidental  payment, 
-when  the  loss  had  already  attached  upon  himself,  and  why  he 
should  be  allowed  to  retain  the  money,  when,  by  an  immediate 
notice  of  the  forgery,  he  is  enabled  to  proceed  against  all  other 
parties  precisely  the  same  as  if  the  payment  had  not  been  made; 
and  consequently,  the  payment  to  him  has  not  in  the  least  altered 
bis  situation,  or  occasioned  any  delay  or  prejudice.  It  seems 
that  of  late,  upon  questions  of  this  nature,  these  latter  consid- 
erations have  influenced  the  court  in  determining  whether  or 
not  the  money  shall  be  recoverable  back."  To  this  may  be 
added  the  repeatedly  expressed  opinion  of  the  courts  of  New 
York. 

We  pass  without  any  remark,  or  the  expression  of  any  opin- 
ion, the  claim  of  the  plaintiffs,  that,  as  the  defendants  were  con- 
fessedly liable  under  the  custom  to  return  the  money  for  one 
day,  as  there  were  no  parties  upon  the  paper  to  be  made  liable 
by  notice  of  non-payment,  and  as  the  money  was  irrecoverably 
gone  before  the  check  was  presented,  unless  recovered  from  the 
forger,  whose  liability  still  continues,  the  failure  to  give  notice 
until  the  forgery  was  discovered  did  not,  in  presumption  of 
law,  prejudice  the  defendants,  and  that  it  could  only  operate 
against  the  plaintiffs  when  it  was  shown  that  actual  loss  ensued; 
and,  for  the  purposes  of  the  case,  we  yield  to  the  defendants  the 
position  that,  after  the  expiration  of  that  day,  and  after  the 
plaintiffs  had  the  opportunity  to  examine  the  signature,  they 
stood  upon  the  same  ground  as  though  they  had  paid  on  sight 
of  the  check.  We  do  not  examine  these  propositions,  because 
we  think  the  case  now  depends  upon  much  more  obvious  con- 
siderations. 

Recurring  again  to  the  fact  that  the  plaintiffis  gave  evidence 
tending  to  establish  a  course  of  business  which  required  the 
defendants  to  take  the  first  precautionary  step  for  the  detection 
of  the  forgery,  which  they  wholly  omitted  to  do,  we  proceed  to 
apply  the  principles,  deducible  from  the  cases  referred  to,  to  that 
attitude  of  the  controversy.  Viewed  in  that  light,  the  case  is  most 
<slearly  within  the  principle  upon  which  Wilkinson  v.  Johnston^  3 
Bam.  &  Cress.  435,  was  decided.  In  that  case,  in  consequence 
of  the  relation  of  the  parties,  it  became  the  duty  of  the  holder  to 
•exercise  active  diligence  to  ascertain  the  genuineness  of  the  bilL 
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In  this  case,  a  like  obligation  arose  from  the  conrae  of  biudneM 
between  the  parties.  In  this  case,  as  in  that,  the  attention  of 
the  plaintifis  might  be  *'  reasonably  lessened/'  under  the  sup- 
position that  this  obligation  had  been  regarded.  And  while  it 
is  tme,  here  as  there,  that  the  plaintiffs  ought  to  have  satisfied 
themselTes  of  the  genuineness  of  the  check  before  making  pay- 
ment, yet  the  fault  **  was  not  wholly  and  entirely  their  own,  but 
began  at  least "  with  the  defendants;  and  the  payment  was  made, 
not  only  "  to  a  person  not  wholly  free  from  blame,"  but  to  one 
^rieyoualy  in  fault. 

Quite  as  clearly  is  it  within  the  role  of  Chief  Justice  Parker, 
requiring  the  loss  to  fall  upon  the  party  to  whose  **  fault  or 
negligence  "  it  can  be  traced,  and  that  of  the  supreme  court  of 
New  York,  affirming  the  general  proposition  that  where  the 
parties  are  equally  innocent,  or  equally  in  fault,  and  money 
is  paid  upon  a  mutual  mistake  of  facts,  "  in  respect  to  which 
both  were  equaUy  bound  to  inquire,"  it  may  be  recovered 
back.  In  this  case,  there  is  every  reason  to  beliere  that  if  the 
defendants  had  required  the  person  presenting  the  check  to  show 
-who  he  was  he  would  have  declined  the  ordeal,  and  it  would 
not  have  been  bought  or  paid. 

The  loss  may  therefore  be  traced  directly  to  their  negligence. 
But  whether  this  would  have  prevented  the  fraud  or  not,  it  is 
enough  that  both  parties  were  bound  to  inquire;  and  allowing 
both  to  be  in  fault,  the  result  is  precisely  the  same.  The  case 
of  Ooddard  v.  MercharUs'  Bank,  4  N.  Y.  147,  is  full  to  the  pur* 
pose;  that,  in  order  to  bring  the  drawee  within  the  exception  to 
the  rule  which  allows  money  paid  under  a  mistake  of  facts  to 
be  recovered  back,  the  whole  responsibility  of  investigating 
must  be  cast  upon  him  by  the  holder;  and,  as  between  them,  he 
must  be  left  in  possession  of  every  effective  means  for  prosecut- 
ing the  inquiry.  If  the  holder  does  not  see  fit  to  require  this, 
or  takes  any  part  of  the  duty  upon  himself,  or  deprives  the 
drawee  of  any  of  these  means  of  information,  the  case,  in  the 
language  of  Bronson,  C.  J., "  is  out  of  the  exception  and  within 
the  general  role."  And  in  aU  cases  within  the  general  rule,  all 
the  New  York  cases  affirm  it  is  sufficient  to  give  notice  when 
the  forgeiy  is  discovered. 

To  entitle  the  holder  to  retain  the  money  obtained  by  mistake 
upon  a  forged  instrument,  he  must  occupy  the  vantage-ground 
by  putting  the  drawee  alone  in  the  wrong;  and  he  must  be  able 
truthfully  to  assert  that  he  put  the  whole  responsibility  upon 
the  drawee,  and  relied  upon  him  to  decide,  and  that  the  mistaka 

▲ic  nao.  Vol.  XJOV— 40 


626  Ellis  v.  Ohio  L.  I  &  T.  Ckx  [Ohio^ 

azifling  from  his  negligence  cannot  now  be  corrected  withonl 
placing  the  holder  in  a  worse  position  tliaii  tlionorh  payment  had 
been  refused.  If  the  holder  cannot  say  Uiib,  u,iid  especially  if 
the  failure  to  detect  the  forgery,  and  conseqaent  loss,  can  be 
traced  to  his  own  disregard  of  duty  in  negligently  omitting  to 
exercise  some  precaution  which  he  had  undertaken  to  perform, 
he  fails  to  establish  a  superior  equity  to  the  money,  and  cannot 
with  a  good  conscience  retain  it.  To  allow  him  to  do  so  would 
be  to  permit  him  to  take  advantage  of  his  own  wrong,  and  to 
pervert  a  rule  designed  for  his  protection  against  the  negligence 
of  the  drawee  into  one  for  doing  injustice  to  him.  ' 

Nor  is  it  anything  remarkable  or  unusual  that  such  an  obli- 
gation should  arise,  from  a  settied  course  of  business  between 
the  parties,  or  be  established  by  the  proof  of  a  custom;  or  that 
the  holder  should,  for  his  negligent  failure  to  regard  it,  be  de* 
prived  of  rights  which  he  would  otherwise  be  entitled  to  de- 
mand. No  court  has  been  more  reluctant  than  this  to  allow 
local  customs  to  interfere  with  the  general  principles  of  law; 
but  to  a  certain  extent,  and  within  certain  limits,  it  becomes  ab- 
solutely necessary  to  enforce  them,  or  to  disregard  the  implied 
conditions  and  understandings  upon  which  parties  have  dealt. 
To  allow  them  to  operate  against  third  persons,  who  cannot 
be  shown  to  have  had  any  knowledge  of  their  existence,  is 
one  thing;  and  to  hold  the  immediate  parties  to  the  controversy » 
bound  by  a  course  of  business  upon  which  they  have  uniformly 
acted,  or  one  embarked  in  a  particular  business,  at  a  place  where 
it  has  been  found  necessary  to  its  safe  or  convenient  prosecu- 
tion that  a  general  custom  should  be  observed,  under  obliga- 
tions to  conform  to  it,  is  quite  another.  Every  one  engaged  in 
a  business  undertakes  to  bring  to  it  a  competent  knowledge  of 
its  rules  and  principles;  and  those  who  deal  with  him  have  a 
right  to  rely  upon  his  having  regarded  them. 

The  custom  which  the  plaintiffs  sought  to  establish  seems  to 
have  been  one  of  the  most  reasonable  character.  It  is  a  great 
error  to  suppose  that  the  drawee  of  a  bill  or  check  is  bound  to 
rely  alone  upon  his  knowledge  of  the  handwriting  of  his  cus- 
tomer or  correspondent.  The  testimony  in  the  case,  as  well  as 
every  day's  experience,  shows  this  alone  to  be  an  insufficient 
security,  when  dealing  with  strangers  and  in  large  amounts, 
against  the  ingenuiiy  with  which  forgeries  are  now  committed. 
The  next  most  effective  precaution  is  that  of  requiring  the  holder 
to  furnish  some  reliable  information  of  himself,  and  of  hia  right 
to  the  paper.    But  when  another  bank  intervenes  and  takes  tha 
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ohecky  this  cannot  be  resorted  to  by  the  drawee.  As  between  the 
banks,  therefore,  the  observance  of  the  custom  becomes  a  mat- 
ter of  mutual  protection,  and  saves  to  the  drawee  the  benefit  of 
this  precaution.  While  the  bank  taking  the  check,  hj  its  exer- 
cise, is  consulting  its  own  securiiy,  as  well  as  that  of  the  bank 
upon  which  it  purports  to  be  drawn,  it  gets  a  full  remuneration 
for  its  care  in  the  reciprocity  afforded  in  relation  to  checks 
drawn  upon  itself,  and  taken  in  the  like  manner. 

When  the  defendants  purchased  this  check  they  knew  full 
well  that  it  deprived  the  plaintifiis  of  the  abUiiy  to  make  this 
part  of  the  investigation,  and  that  it  would  be  paid  to  them 
without  any  examination  whatever;  and  if  the  custom  really 
exists,  they  must  have  known  equally  well  that  in  afterwards 
passing  upon  the  genuineness  of  the  paper  the  plaintiffs  would 
have  a  right  to  rely,  as  an  important  element  in  forming  a  con-> 
elusion,  upon  the  supposition  that  the  defendants  had  made  the 
investigation,  and  were  satisfied  with  the  result.  And  while  it 
may  be  very  true  that  they  did  not  warrant  the  genuineness  of 
the  checks  in  the  package  which  they  presented  for  payment, 
yet,  in  the  event  supposed,  they  did  what  was  equivalent  to 
affirming  that  they  had  checks  for  the  amount  they  asked,  re- 
ceived from  persons  either  known  to  them  or  of  whose  identity 
and  honesty  they  were  satisfactorily  informed. 

But  the  short  answer  to  all  this,  made  by  counsel  for  the  de« 
'fendants,  and  adopted  in  the  superior  court,  is  that  negligence 
alone,  howeyer  gross  and  however  injurious  to  the  plaintiffs,  can- 
not affect  the  defendants;  that  unless  they  "  have  been  proved  to 
be  complicated  with  the  fraud  by  which  the  plaintiffs  have  suf- 
fered, they  cannot  be  held  to  refund  the  amount  that  has  been 
paid  to  them."  And  they  very  correctly  say  that  there  was  no 
proof  of  any  such  fraud  or  complicity  in  the  forgery.  This  posi- 
tion is  grounded  upon  the  authority  of  several  recent  English 
decisions  in  relation  to  the  proof  necessaiy  to  impeach  the  title 
of  a  holder  of  negotiable  paper,  in  conflict  with  many  earlier 
cases  in  that  counizy. 

OiU  V.  GvbiUj  8  Bam.  &  Cress.  466,  was  the  case  of  an  ac- 
cepted bill  which  had  been  stolen,  and  was  afterwards  dis- 
counted by  the  plaintiff,  a  bill-broker,  without  knowing  the 
name  of  the  holder,  though  his  features  seemed  familiar,  and 
without  asking  any  questions  as  to  his  right  to  the  bill.  Chief 
Justice  Abbott  left  to  the  jury  the  question  **  whether  the  plaint- 
iff took  the  bill  under  circumstances  which  ought  to  have  ox- 
eiied  the  suspicion  of  a  prudent  and  careful  man;  **  and  he  put 
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to  them  this  veiy  significant  inqtiixy,  what  they  would  think  of 
a  sign  like  this:  '*  Bills  discounted  for  persons  whose  featoies 
are  familiar,  and  no  questions  asked."  The  defendant  had  a 
▼crdict,  and  the  court  refused  to  disturb  it. 

This  decision  was  followed  in  several  subsequent  cases,  until 
at  lengthy  in  Crook  y.  Jadis,  6  Bam.  &  Adol.  909,  which  was 
also  the  case  of  an  accepted  bill  fraudulently  put  in  circulation. 
Lord  Denman  told  the  jury  to  find  for  the  plaintiff,  "  if  they 
thought  he  had  not  been  guilty  of  gross  negligence  in  taking 
the  bill;"  and  his  ruling  was  sustained  by  the  whole  court 
This  case,  again,  governed  several  others,  until  in  Cfoodman  v. 
Marvey,  4  Ad.  &  El.  870,  Lord  Denman  and  his  associates  took 
another  step,  and  held  that  **  gross  negligence  only  could  not 
be  a  sufficient  answer,  where  the  party  has  given  considera- 
tion for  the  bill.  Gross  negligence  may  be  evidence  of  inala 
Jide8,  but  is  not  the  same  thing."  And  they  add:  "We  have 
shaken  off  the  last  remnant  of  the  contrary  doctrine." 

It  is  not  a  little  remarkable  if  these  cases  can  properly  have 
80  commanding  an  infiuence  upon  the  question  before  us  that 
they  should  not  have  been  alluded  to  either  by  the  court  or 
counsel  in  any  of  the  cases  to  which  we  have  referred.  They 
present  an  important  question,  and  when  it  shall  properly  arise, 
one  which  will  deserve  careful  attention;  but  in  the  decision  of 
this  case,  we  regard  it  alike  immaterial  whether  the  rule  of  Lord 
Tentorden,  or  the  first  impression,  or  "  sober  second  thought," 
of  Lord  Denman,  is  adopted.  They  were  all  actions  brought 
upon  genuine  bills,  either  stolen,  lost,  or  fraudulently  nego- 
tiated; and  the  rule  which  governed  them  all  has  its  foundation 
in  that  public  policy  which  fosters  the  circulation  of  bills  as  a 
medium  of  exchange,  answering  the  purposes  of  currency.  But 
the  law  has  shown  no  such  anxiety  to  facilitate  the  circulation 
of  forgeries. 

On  the  contrary,  however  innocent  and  careful  the  holder  may 
have  been,  if  he  is  obliged  to  trace  his  title  through  a  forgery, 
the  instrument  is  a  nullity  in  his  hands.  Before  any  encomi- 
ums  can  properly  be  passed  upon  the  peculiar  and  happy 
adaptation  of  the  bill  of  exchange  for  circulation,  or  any  founda- 
tion can  be  laid  for  insisting  that  the  title  of  the  holder  shall 
not  be  affected  by  anything  that  may  have  attended  its  private 
history  before  reaching  his  hands,  a  bill  must  exist  of  which 
title  may  be  predicated,  and  to  which  such  considerations  may 
be  referred.  We  do  not  say  that  every  name  appearing  upon  it 
must  be  genuine;  but  there  must,  at  least,  either  at  its  incejp* 
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tion  or  coming  upon  it  afterwards  and  impliedly  Tvarranting 
the  preTions  signatures,  be  some  one  liable  to  pay  it  before  it 
aoqnireB  the  character  of  a  bill  in  any  respect  or  for  any  pur- 
pose. The  rule  insisted  upon  is  a  rule  alone  applicable  to  the 
protection  of  legal  titles,  and  to  the  instruments  by  which  such 
titles  may  be  acquired,  and  to  no  other. 

What  title  did  the  defendants  get  when  they  took  the  papei 
appearing  in  this  case?  Certainly  none.  It  was  as  perfect  a 
nullity  as  though  no  word  had  been  written  upon  it.  No  one 
appeared  to  be  liable  upon  it  but  the  drawers,  and  their  names 
were  forged.  Even  the  felon,  although  liable  for  his  fraud,  was 
not  liable  as  a  party  to  the  paper.  With  exactly  the  same  pro- 
priety could  a  plea  of  purchase  for  a  valuable  consideration 
without  notice  be  sustained  upon  a  forged  deed  as  this  rule  ap- 
plied to  a  paper  of  that  description. 

If  the  defendants  are  entitled  to  retain  the  money,  it  is  upon 
a  different  principle,  resting  upon  different  considerations,  and 
with  other  and  different  objects.  Confessing  the  nullity  of 
the  paper  as  a  muniment  of  title,  they  must  stand  upon  their 
interest  to  know  it  at  the  earliest  moment,  and  their  right  to 
exact  the  information  from  the  plaintiffs  when  it  was  presented 
for  payment.  The  negligent  omission  of  the  plaintiffs  to  dis- 
charge this  duly,  resulting  in  injury  to  the  defendants,  lies  at 
the  very  foundation  of  the  rule  which  subjects  them  to  the  loss 
and  allows  th^  defendants  to  retain  the  money.  But  it  would 
indeed  be  singular  if  the  one  party  could  be  visited  with  conse- 
quences so  severe  upon  the  mere  legal  imputation  of  negligence 
and  injury,  and  the  other  stand  wholly  unaffected  for  their  neg- 
ligence, however  gross  and  injurious  it  might  have  been. 

As  was  said  in  Bank  of  Commerce  v.  Union  Bank,  3  N.  Y.  230, 
" the  plaintiffs' right  of  recovery  rests  on  equitable  grounds;" 
and,  in  our  opinion,  they  place  themselves  upon  the  highest 
equitable  grounds  for  a  return  of  the  money,  when  they  show  that 
it  was  theirs,  that  they  parted  with  it  by  mistake  and  without  con- 
sideration, upon  a  forged  instrument  which  the  defendants,  by 
their  negligent  disregard  of  duty,  had  contributed  to  induce  them 
to  act  upon  as  genuine.  In  the  forum  of  conscience,  it  is  true,  there 
may  be  a  wide  difference  between  intentional  injuries  and  those 
arising  from  negligence.  But  no  man  operates  quite  as  absolutely 
in  this  world  as  though  he  was  the  only  man  in  it;  and  the 
very  existence  of  socieiy  depends  upon  compelling  every  one  to 
pay  a  proper  regard  to  the  rights  and  interests  of  others.  The 
law,  therefore,  proceeding  upon  the  soundest  principles  of 
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momUfy  and  pnblio  policy,  has  adapted  a  laige  mimber  of  its 
rules  and  remedies  to  the  enforcement  of  this  duty.  In  almost 
every  department  of  active  life  rights  are  in  this  manner  daily 
lost  and  acquired,  and  we  know  of  no  reason  for  making  the 
commercial  classes  an  exception. 

The  necessity  for  care  and  caution  on  the  part  of  those  who 
use  bills  and  checks,  to  prevent  injury  to  those  upon  whom  they 
are  drawn,  is  strikingly  illustrated  in  another  class  of  cases, 
which  turned  upon  a  principle  very  analogous  to  the  one  that 
we  have  applied  to  this.  As  a  general  proposition,  it  is  per- 
fectly well  settled  that  payment  upon  a  forged  check  or  order 
cannot  be  charged  by  the  party  paying  against  the  party  pur- 
porting to  have  drawn  the  paper;  but  the  latter  will  be  entitled 
to  recover  the  money  intrusted  to  the  former,  however  inno- 
cently or  with  whatever  caution  the  payment  may  have  been 
made:  ffaU  v.  Fuller,  6  Bam.  &  Cress.  760;  Johnson  v.  Windier  3 
Bing.  N.  0.  225;  Boberia  v.  Ikcher,  12  Q.  B.  660. 

But  yet  in  Young  v.  Orote,  4  Bing.  253,  where  the  customer 
had  intrusted  his  wife  to  fill  up  checks  in  his  absence,  and  this 
had  been  so  inartificially  and  carelessly  done  as  to  be  easily 
-changed  from  fifty  pounds  to  three  hundred  and  fifty  {)OundB, 
the  banker  was  held  entitled  to  a  credit  for  the  larger  sum.  In 
'the  vezy  recent  case  of  Orr  v.  Union  Bank  of  Scotland,  in 
■the  house  of  lords,  ^9  Eng.  L.  &  Eq.  1,  Lord  Chancellor  Cran- 
'worth,  in  speaking  of  the  general  rule,  and  of  the  exception 
^ingrafted  upon  it  by  this  case,  says:  "  The  decision  went  on  the 
ground  that  it  was  the  fault  of  the  customer;  the  bank  had  been 
deceived.  The  principle  is  a  sound  one,  that  when  the  custom- 
er's neglect  of  due  caution  has  caused  his  bankers  to  make  a 
payment  on  a  forged  order,  he  shall  not  set  up  against  them  the 
invalidity  of  a  document  which  he  has  induced  them  to  act  on 
as  genuine." 

We  have  thus,  at  much  greater  length  than  was  intended  at 
'the  outset,  stated  our  views  of  this  case.  We  have  nowhere 
doubted  the  wisdom  or  policy  of  the  rule  which  allows  an  inno- 
cent holder  to  require  the  drawee  to  pass  upon  the  signature  of 
the  drawer  and  make  him  responsible  for  the  decision  he  makes; 
nor  the  justice  of  permitting  the  former  to  retain  the  money 
received  upon  a  forgery  when  some  one  must  suffer  by  the  mis- 
take. But  we  must  be  better  informed  than  at  present  before 
we  shall  be  able  to  perceive  the  justice  or  propriety  of  permitting 
a  holder  to  profit  by  a  mistake  which  his  own  negligent  dis- 
regard of  duty  has  contributed  to  induce  the  drawee  to  oommit. 
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Should  the  plaintiiDb  be  ultimately  aUe  to  satisfy  a  jnxj  of  the 
state  of  facts  which  their  eyidenoe  before  condaoed  to  prove, 
they  would,  in  our  opinion,  have  established  a  dear  right  to 
recover. 

Judgment  reversed  and  cause  remanded. 

Thubuajt,  C.  J.,  and  Swax,  J.,  dissented. 


Ck)MFUL80BT  NoNSTTTT  Qju.NTED. — ^A  nonsait  should  be  ordered  U^  ad* 
mitting  all  facte  proved,  and  all  reasonable  deductions  from  them,  the  plaini- 
iSt,  on' all  the  proof,  ought  not  to  reoover:  Tiaon  v.  Town,  60  Am.  Dec.  706; 
Dam  V.  Cowing,  89  Id.  585.  It  should  not  be  ordered  if  there  be  any  evi- 
dence upon  which  any  verdict  oould  be  rendered  for  the  plaintiff:  l%son  ▼. 
Town,  60  Id.  708;  Van  Benasekar  v.  JemU,  51  Id.  275;  Maxwell  v.  Harnrnm^ 
52  Id.  385.*  A  compulsory  nonsuit  may  be  directed  by  the  court  in  Califor* 
oia:  Mateer  v.  Brown^  52  Id.  303;  see  aJso  cases  cited  in  note. 

CoMPULSOBT  N.ovsurr  kot  Ghaktxd. — Courts  do  not  poesees  power  in 
Mississippi  to  nonsuit,  but  they  instruct  the  jury  to  find  as  in  case  of  a  non* 
«uit:  Ewmg  v.  OUdwtU,  34  Am.  Dec  06;  see  also  Martin,  v.  Wehb,  39  Id.  363; 
Boo€  V.  DavM,  33  Id.  457;  CaJuU  v.  KaiamMoo  etc  Co.,  43  Id.  457.  Plaintiff 
has  right  to  have  every  question  of  fiict  in  his  case  tried  by  a  jury,  and  to 
nonsuit  him  on  his  trial  without  his  consent  would  be  an  infringement  of 
that  right:  Bboe  v.  Davw,  33  Id.  457. 

Regovbbt  of  Monkt  Paid  by  Mistaxs. — Money  wrongfully  paid  under 
a  mistake  of  facts  may  be  recovered  in  an  action  for  money  had  and  received: 
/Vontter  Bank  v.  Mor$e,  38  Am.  Deo.  284.  It  may  be  recovered,  although 
%he  party  making  the  payment  has  access  to  information,  and  by  his  own 
laches  neglects  to  acquire  it:  BcUtitnore  etc,  B,  B.  v.  Faunee,  46  Id.  655;  eon- 
Ira;  Norton  v.  Marden,  32  Id.  132;  see  notes  to  Benaon  v.  Monroe,  54  Id* 
719;  Mayor  of  BaUimore  T.  Lefferman,  45  Id.  171;  Nortkrop'a  Ez?n  ▼. 
Craves,  50  Id.  264,  and  note;  note  to  Wells  v.  Bingham,  52  Id.  759. 

It  is  Bank*s  Dittt  to  Know  SioyATuaxs  ov  its  Customers:  IFfesser 
T.  Denison,  61  Am.  Dec.  731,  and  note.  By  accepting  a  bill  the  drawee 
admits  everything  essential  to  its  validity,  including  the  signature  of  the 
drawer,  with  which  he  is  presumed  to  be  familiar.  He  cannot  afterwards  deny 
Us  genuinenees:  1  Daniel  on  Neg.  Init.,  sees.  5.33,  1359.  Numerous  oases, 
holding  that  a  drawee  of  a  forged  bill  of  exchange  paying  the  same  cannot 
recover  back  the  amount,  are  cited,  and  tlie  exceptions  stated,  by  the  same 
ftuthor  at  sections  1361  and  1656.  The  exceptions  to  the  rule  are  more  par- 
ticularly stated  in  section  1367.  When  notice  of  forgery  must  be  given  and 
demand  for  restitution  made:  Id.,  sees.  1371,  1372.  At  each  of  the  above 
plaoes  the  principal  case  is  cited. 

Tns  PBiNciPAL  GASB  IB  CITED  by  the  supreme  court  of  Massachusetts  in 
the  case  of  National  Bank  of  North  America  v.  Bangs,  106  Mass.  441,  where 
the  court  decide  that  the  responsibility  of  the  drawee,  who  pays  a  forged 
check,  for  the  genuineness  of  the  drawer's  signature,  is  absolute  only  in  favor 
of  one  who  has  not  by  his  own  fault  or  negligence  contributed  to  the  sncoess 
of  the  fraud  or  to  mislead  the  drawee;  and  if  the  payee  took  the  check, 
drawn  payable  to  his  order  from  a  stranger  or  other  third  person,  without  in- 
quiry, although  in  good  faith  and  for  value,  and  gave  it  currency  and  credit 
hy  indorsing  it  before  receiving  payment  of  it,  the  drawee  may  recover  baok 
the  money  paid. 
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MoBBiBON  V.  Bailet  and  Bubgess. 

[5  Ohio  Bxazb.  18.] 

Din  07  Qback. — Ghwjk  Rbquixxs  No  Acoxftakce,  is  Fayaxlm  Inaa^ 
diately  upon  preoentment  and  demand,  and  is  not  entitled  to  daya  of 
grace. 

0mEBENCs  BSTWBEN  Chbok  akd  Bill  ov  Ezghakob  itated  and  dia- 
cassed  at  length. 

Bt  Making  Dbaft  vob.  Movbt,  ik  Evxbt  Othk&  Rxsfmv  iDEHnoair 

WITH  CHBCK,   PaTABI.!  AT  A  SPECIFIED  DaT  IK  FUTUBB,  it  beOODfla  » 

bill  of  exchange,  and  entitled  to  days  of  grace.' 
Ubagb  among  Banks  in  Ant  Pabticulak  Placb,  to  Regard  Dbafie 
UPON  Them  payable  at  a  certain  day  after  date  as  checks,  and  not  en- 
titled to  days  of  grace,  cannot  be  allowed  to  control  the  law  which  is  to 
the  contrary. 

Tms  was  ao  aoidon  upon  the  instrument  set  forth  in  the  opin- 
ion.   The  opinion  states  the  facts. 

WiUey  and  Cary^  for  the  plaintiff. 

8,  B.  and  F.  J.  Frentiss,  for  the  defendant  Buigess. 

By  Court,  Babtlet,  J.  This  suit  was  brought  against  Bailey 
as  drawer  and  Burgess  as  indorser  of  a  paper  of  which  the  fol- 
lowing is  a  copy: 

*'  $300.  Clevelasd,  O.,  June  30, 1853. 

''  Wicks,  Otis  &  Brownell:  Pay  to  L.  F.  Burgess,  on  the  thir- 
teenth day  of  July,  1853,  or  order,  three  hundred  dollars. 

**  Indorsed  by  L.  E.  Burgess.  B.  B.  Bailet.'* 

The  paper  was  presented  to  Wicks,  Otis  &  Brownell  for  pay- 
ment on  the  sixteenth  day  of  July,  1853;  payment  refused,  and 
notice  of  non-payment  given  on  that  day.  It  is  claimed  on  the 
part  of  the  defense  that  presentment  was  not  made  and  notice 
given  in  due  time;  and  the  question  for  determination  is, 
whether  this  instrument  upon  which  suit  is  brought  is  or  is  not 
entitled  to  days  of  grace;  and  this  depends  upon  the  question 
whether  the  instrument  is  a  check  eo  nomine,  or  a  bill  of  ex- 
change, subject  to  the  rules  and  usages  governing  ordinary  bills 
of  exchange. 

The  distinction  between  a  bill  of  exchange  and  a  check,  al- 
though much  confused  in  some  respects  by  the  apparently  incon- 
sistent language  of  some  of  the  adjudicated  cases,  as  well  as  of 
some  of  the  elementary  writers  bearing  upon  it,  is  founded  in 
the  difference  in  the  nature  of  these  two  classes  of  commercial 
paper.  Checks,  being  drafts  or  orders  for  immediate  payment 
of  money,  have  come  into  such  common  use  as  to  supersede,  in 
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frequent  payments  of  considerable  amounts,  not  only  gold  and 
silyer  coin,  but  eyen  bank  notes.  And  with  their  general  ufie 
certain  usages  have  grown  up  peculiar  to  that  class  of  instru- 
ments, and  which  haye  become  ingrafted  on  the  commercial  law 
of  the  country.  A  check  is  subject  to  many  of  the  rules  which 
regulate  the  rights  and  liabilities  of  parties  to  bills  of  exchange, 
and  so  nearly  resembles  the  latter  class  of  instruments  that 
some  authors  haye  defined  a  check  to  be,  in  substance  and  legal 
effect,  an  inland  bill  of  exchange,  payable  on  demand.  But,  as 
Judge  Story  well  said,  in  the  Matter  of  Brown^  2  Story,  502,  al- 
though a  check  **  nearly  resembles  a  bill  of  exchange,  yet  nullum 
simile  est  idem,'*  By  statute  in  Ohio,  all  bills  made  negotiable  are 
entitled  to  three  days  grace  in  the  time  of  payment:  B.  S. 
576.  But  days  of  grace  in  the  time  of  payment  would  be  in- 
consistent with  the  nature  and  purpose  of  a  check,  which 
requires  no  acceptance,  and  is  always  payable  immediately  on 
presentment.  These  two  classes  of  commercial  paper,  although 
in  many  respects  similar,  are  to  be  distinguished  in  the  follow- 
ing particulars,  to  wit: 

1.  A  check  is  drawn  upon  an  existing  fund,  and  is  an  absolute 
transfer  or  appropriation  to  the  holder,  of  so  much  money  in 
the  hands  of  the  drawee;  whereas  a  bill  of  exchange  is  not 
always  or  necessarily  drawn  upon  actual  funds  in  the  hands 
of  the  drawee,  but  veiy  frequently  drawn  in  anticipation  of 
fundsy  or  upon  a  previously  arranged  credit. 

2.  The  drawer  of  a  check  is  always  the  principal;  whereas  the 
drawer  of  a  bill  frequently  stands  in  the  position  of  a  mere 
surety. 

3.  As  between  the  holder  of  a  check  and  an  indorser,  demand 
of  payment  within  due  time  is  essential  to  the  liability  of  the 
latter.  Where  the  parties  reside  in  the  same  place,  the  holder 
should  present  the  check  on  the  day  it  is  received,  or  within 
business  hours  of  the  following  day;  and  when  payable  at  a 
different  place  from  that  in  which  it  is  negotiated,  the  check 
should  be  forwarded  by  mail  on  the  same  or  the  next  succeeding 
day  for  presentment.  But  days  of  grace  being  allowed  to  bills 
of  exchange,  the  time  for  demanding  pa3rment  of  a  bill  is 
different. 

4.  As  between  the  holder  and  drawer,  however,  mere  delay  in 
presenting  a  check  in  due  time  for  payment  would  not  discharge 
the  latter,  unless  he  had  been  injured  thereby,  and  then  only  to 
the  extent  of  his  loss;  but  a  different  rule  in  this  respect  prevails 
in  case  of  a  bill  of  exchange. 
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6.  A  check  requires  no  acceptance,  and  when  preeented,  ihe 
presentment  is  for  payment. 

6.  It  is  not  protestable,  or  in  other  words,  protest  is  not 
requisite  to  hold  either  the  drawer  or  an  indorser. 

From  these  distinguishing  characteristics,  arising  out  of  the 
nature  of  these  two  classes  of  instruments,  it  foUows  that  a 
oheck  is  always  payable  on  presentation  and  demand;  and  that 
if  a  draft  for  money  be  in  the  usual  form  of  a  check,  except  that 
it  is  payable  on  a  specified  day  in  future,  it  is  a  bill  of  ex- 
change, and  entitled  to  days  of  grace.  This  is  the  result  of  the 
doctrine  of  iiie  most  recent  and  well-considered  authorities  hay- 
ing a  bearing  upon  this  subject:  Bowen  v.  NeweU,  8  N.  Y.  190; 
Brown  v.  Ltisk^  4  Terg.  210;  Daniels  v.  Kyle,  1  Ga.  304;  Woodruff 
V.  Merchants'  Bank,  26  Wend.  673;  MercJumts'  Bank  v.  Woodruf, 
^  HiU,  174;  Ch.  BiUs,  512,  515;  Byles  on  Bills,  71;  Story  on 
Prom.  Notes,  sees.  489-491;  3  Kent's  Com.  104.  It  is  also 
settled  in  Woodruff  v.  Merchants'  Bank,  and  Bowen  t.  NeweU^ 
supra,  that  any  supposed  usage  of  banks  in  any  particular  place 
to  regard  drafts  upon  them  payable  at  a  day  certain  after  date 
as  checks,  and  not  entitled  to  days  of  grace,  is  inadmissible  to 
control  the  rules  of  the  law  in  relation  to  such  paper. 

Motion  for  new  trial  overruled,  and  judgment  for  the  plaintiff. 

Checks  abe  Patablb  on  Prbsentmskt  without  Datb  of  Gbaob:  Tayior 
V.  WUaon,  45  Am.  Dec.  180;  Barber  v.  Btxyon,  62  Id.  693.  A  post-dated 
check  is  payable  on  the  day  it  bears  date,  without  grace:  SdUer  ▼.  Buri,  33 
Id.  530;  see  notes  to  above  cases. 

Checks  akb  in  Many  Rbspeots  Like  Inland  Bills  of  Exchanob:  See 
oases  in  tliis  series  collected  in  note  to  Bamet  v.  Smith,  ante,  p.  290. 

Points  of  Diffebence  between  Bill  of  Exchange  and  Check  are  die- 
^cnssed  by  Morse  in  his  work  on  banks  and  banking,  at  pages  257  et  seq.  At 
page  260  he  says:  "The  main  point  of  difference,  upon  which  there  is  no 
diversity  of  authority,  is  that  a  check  has  no  days  of  grace.  It  is  payable 
Immediately  upon  demand,  on  or  at  any  day  after  the  day  of  its  date.**  Mr. 
Morse  also  lays  down  the  rale,  at  page  262,  as  follows:  "Treating  generally 
of  au  instrument  dated  on  a  certain  day,  and  by  some  form  of  words  made 
payable  at  a  day  certain  thereafter,  it  is  probable  that  between  the  array  of 
opposing  authorities,  the  preponderance  will  be  considered  to  lie  in  favor  of 
the  doctrine  that  such  paper  is  not  to  be  considered  as  a  check,  but  aa  an  in- 
land bill  of  exchange,  and  therefore  entitled  to  days  of  grace."  In  support  ol 
this  he  cites  the  principal  case;  also  Botoen  v.  Newdl,  8  N.  T.  190;  8.  C,  IS 
N.  Y.  290;  Brawn  v.  Lusk,  4  Yerg.  210;  Daniel  v.  Kyle,  1  Oa.  304;  Wood- 
ruffv,  Merchantt^  Bank,  25  Wend.  673;  Minium  v.  JFUker,  4  GaL  36;  Bradley 
V.  Delepkune,  6  Harr.  305;  Georgia  National  Bank  v.  Henderson,  46  Gm.  487; 
eee  also  Daniel  on  Neg.  Inst.,  sec.  1574. 

The  principal  case  is  cited  in  Andrews  v.  BliMy,  11  Ohio  St^  89. 
its  doctrine  is  dlKSussed  at  length,  and  the  language  of  the  court 
plained  and  somewhat  limited. 


^ 


Dec  1853.]  PuiLiPS  u  Siatil  685 

Philips  v»  State  ex  bel.  EDkBTSB* 

p  Ohio  Szaxb,  139.1 
HBOBSABr  iKOIDXlir'TO  F]U>PKB  EzXBdSB   OV    JuUBDIOnOir  OF  PBOBAn 

GouBV  Is  th«  power  to  proceed  by  citation  or  i^ttachment  againit  aa 
Adminiitrfttor  or  exeoator  for  neglect  to  file  his  aoconnts  as  required  hy 
law. 
Iir  Pboohdino  bt  Citatiok  to  Ookfxl  ADunnsTHATOB  to  Fiui  hd 
AooouRTy  a  laptfd  of  time  which  is  sofficient  to  bar  an  action  on  the 
administration  bond  will  be  a  sufficient  defense  to  such  citation  pro* 


BuxjB  THAT  TEomnoAL  oB  DisaoT  Tkubt  n  hot  Babbsd  bt  Lapsb  OB 
Tm  Is  subject  to  the  qnalification  that  it  is  barred:  1.  Where  dronm- 
stances  exist  calculated  to  raise  a  presumption  from  lapse  of  time  of  a 
discharge  or  extinguishment  of  the  trust;  2.  Where  there  is  a  remedy 
by  action  at  law  to  which  a  limitation  ia  expressly  fixed;  3.  Where  an 
open  denial  or  repudiation  of  the  trust  is  brought  home  to  the  knowledge 
of  the  parties  in  interest,  which  requires  them  to  act  as  upon  an  asserted 
adTsrse  title. 

Citation  to  defendant  raqniring  him  to  show  cause  why  he  had 
neglected  to  make  settlement  of  administration  of  the  estate  of 
Hezekiah  Philips,  deceased.  Defendant  in  his  answer  denied 
the  right  of  the  relator  to  call  upon  him  for  a  settlement  of  his 
administration,  upon  the  following  grounds:  1.  He  had  letters 
upon  said  estate  issued  to  him  in  1813,  more  than  thirty-eight 
years  ago,  and  that  it  is  now  about  thirty-eight  years  sinoe^ 
by  the  conditions  of  his  bond,  his  settlement  should  have 
been  made;  2.  That  he  had  made  a  satisfactory  settlement 
of  his  administration  of  said  estate,  which  had  been  acquiesced 
in  up  to  the  issuance  of  this  citation;  8.  That  he  was  appointed 
under  the  administration  law  of  1810,  which  did  not  provide  for 
the  issuance  of  a  citation  as  in  this  case.  The  probate  court, 
after  hearing  relator's  objections  to  this  answer,  dismissed  the 
cause.  The  common  pleas  reversed  this  judgment.  This  pro- 
oeeding  is  brought  to  reverse  the  judgment  of  the  common 
pleas. 

Chadtoiok  <md  DroMer^  ior  the  plaintiff  in  error. 

Hubbard  and  Foos^  for  the  defendants  in  error. 

By  Court,  Babtlet,  J.  The  power  of  proceeding  by  citation 
•or  attachment  against  an  administrator  or  executor  for  neglect 
to  file  his  settlement  accounts  as  required  by  law  is  a  necessaiy 
incident  to  the  proper  exercise  of  the  jurisdiction  of  a  probate 
-court,  and  the  statutory  provision  in  the  present  administration 
Jaws  of  the  state  expressly  authorizing  such  proceedings  is  only 
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in  affirmanoe^f  tiiat  incidental  power  essential  to  enable  a  pxo« 
bate  court  to  control  and  direct  the  settlement  of  the  estates  of 
deceased  persons. 

And  although  such  proceeding  by  citation  or  attachment  is 
not  an  action  at  law  within  the  purview  of  the  statute  of  limita- 
tions, but  a  simple  proceeding  in  the  court  of  probate,  usuallj 
preparatory  to  the  commencement  of  a  suit  on  the  administra- 
tion bond;  yet  the  lapse  of  time,  after  the  default  of  an  admin- 
istrator in  filing  his  settlement  accounts,  which  is  sufficient  to 
bar  an  action  on  the  administration  bond,  or  to  amount  to  a  de- 
fense against  a  proceeding  in  equity  for  a  discovery  and  account, 
will  constitute  a  sufficient  defense  against  any  such  proceeding 
by  citation  or  attachment. 

True  it  is,  that  the  doctrine  that  a  technical  or  direct  trust  is 
not  barred  by  lapse  of  time  is  usually  recognized,  yet  it  is  sub- 
ject to  the  following  important  qualifications,  namely:  that  this 
rule  in  equity  is  dispensed  with  except  in  cases  of  fraud  and  con- 
cealment: 1.  Where  there  is  a  remedy  by  action  at  law  to  which 
a  limitation  is  expressly  fixed;  2.  Where  an  open  denial  or  re- 
pudiation of  the  trust  is  brought  home  to  the  knowledge  of  the 
parties  in  interest,  which  requires  them  to  act  as  upon  an  as- 
serted adverse  title;  and  3.  Where  circumstances  exist  calcu- 
lated to  raise  a  presumption  from  lapse  of  time  of  a  discharge 
or  extinguishment  of  the  trust.  And  the  defense  set  up  in  the 
answer  to  the  citation  in  the  probate  court,  in  the  case  before  us, 
clearly  falls  within  the  latter  qualification  of  the  rule. 

Judgment  of  the  common  pleas  reversed. 


Statute  of  LiMiTATiONa  as  Applied  to  Trusts:  See  Tmnen  v.  Mdtane^  60 
Am.  Dec  205;  Hajfnie  v.  HaU,  42  Id.  427;  Tarleton  v.  OoUUhwaUe'a  Udn, 
68  Id.  296;  CommonweaUh  v.  MoUz,  51  Id.  499;  LexmgUm  eU,  Co.  v.  Bridge*, 
46  Id.  528;  Finvey  v.  Cochran,  37  Id.  450;  Agnew  v.  FeUerman,  45  Id.  671; 
Williams  v.  OUy,  47  Id.  632;  MiOer  v.  Bingham,  36  Id.  58;  MojfU  v.  Buchanan, 
54  Id.  41;  Hightovier  v.  Thomttm,  52  Id.  412;  PraU  v.  Thornton,  48  Id.  492; 
Dt  Cordova  v.  SmUh,  58  Id.  136.  The  above  cases  cover  all  the  ezoeptioDB 
enumerated  by  the  court  to  the  rule  that  the  statute  of  limitations  does  not 
apply  to  direct  or  technical  trusts. 

The  pbinoipal  case  is  cited  in  PajichaU  v.  Hinderer,  28  Ohio  St.  578, 
where  the  court  say  that  "the  statute  of  limitations  did  not  apply  in  courts 
of  equity  to  technical  or  direct  trusts,  except  in  either  of  the  following  classei 
of  oases."  The  court  then  proceeds  to  enumerate  the  instanoes  enumerated 
In  the  principal 
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HOFFB£AK   V.   MaOEALL. 

[5  Ohio  Stats,  U4.] 
DiLZTXBT  OV    DjCXD  TO  Eb(X>RDXS  FOR  GbANTBXS,  AND  AS  THXIB  DlID,  IS 

SuFficiSNT  Dbiiyert,  where  such  graoteeB  agreed  to  accept  the  deed 
before  the  execation  of  the  same. 
Tkoui  is  Well-skftled  Distinction  bstwexn  Unconditional  Dxxd  ov 
Trust  and  Dbxd  ov  Trust  in  Naturk  of  Mortoaob.  The  former  is  a 
oonveyanoe  to  a  trustee  for  the  purpose  of  raising  a  fund  to  pay  debts; 
the  latter  is  a  conveyance  in  trust  for  the  purpose  of  securing  a  debt. 
Other  points  of  difference  explained. 

KlGtJCT    OF    RSOOBDER   TO    BeOORD    DeED    BEGAUSB    He    DID    NOT  KnOW 

Who  would  Pat  Fees  cannot  be  allowed  to  defeat  ita  record  as  of  the 
time  of  its  delivery  to  him,  where  he  neglected  to  demand  the  fees  at 
such  time. 

When  Man  Finds  Himself  in  Failing  Circumstanoes,  and  Unable  to 
Pat  All  bis  Debts,  he  can  do  no  act  more  just  and  equitable  than  to 
surrender  and  assign  his  property  in  trust  for  the  benefit  of  all  his 
creditors. 

E^SED  OF  Trust  or  Assignment  Made  in  Contemplation  of  Insolvenct 
MAT  BE  Invalid  by  containing  certain  provisions  which  are  fraudulent 
per  w.    The  court  enumerates  five  such  provisions. 

In  Deed  of  Trust  for  Patment  of  Debts  of  Grantor,  the  reservation 
to  such  grantor  of  the  surplus,  should  there  be  any  after  payment  of  all 
the  creditors,  is  not  fraudulent.  It  is  no  more  than  the  law  would  have 
required  without  any  such  provision. 

Power  to  Trustees  to  Sell  at  Private,  as  Well  as  at  Public,  Sale 
all  the  property  of  a  debtor  for  the  benefit  of  his  creditors  imposes  no 
improper  disadvantage  on  such  creditors. 

Deed  of  Trust  for  Patment  of  Debts  of  Qrantor's  Creditors,  which 
impliedly  authorizes  the  trustees  to  sell  on  such  reasonable  credit  as 
might  be  found  *'  expedient  and  beneficial  to  the  creditors,"  is  not  fraud- 
ulent or  void.  Had  the  instrument  been  wholly  silent  as  to  the  terms  or 
manner  of  sale,  the  authority  of  the  trustees  to  exercise  a  discretion  in 
regard  to  a  sale  for  cash  or  on  a  reasonable  credit,  as  the  interests  of  the 
creditors  might  require,  would  have  been  unquestionable,  upon  the  ordi- 
nary principles  which  govern  the  duties  of  trustees. 

Sale  bt  Trustees  upon  Credit  mat  be  Act  of  Good  Faith  and  the 
proper  exercise  of  discretion,  according  to  circumstanoes. 

Deed  of  Trust  Made  for  Equal  Benefit  of  All  Grantor's  Creditors 
is  not  affected  by  the  circumstance  that  it  prevented,  and  was  probably 
designed  to  prevent,  some  of  the  creditors  from  getting  prior  liens  on  the 
property,  by  judgments  about  to  be  taken,  within  a  few  days  after  the 
execution  of  the  conveyance.  It  is  not  void,  under  the  statute  of  frauds^ 
as  tending  to  hinder,  delay,  and  defraud  creditors. 

On  May  16, 1852,  Benjamiii  Mackall  and  his  wife  executed  a 
trust  deed,  which  is  sufficiently  described  in  the  opinion.  Upon 
the  day  of  its  execution  Mackall  took  the  deed  to  the  office  of 
the  recorder  to  have  it  entered  of  record.    The  recorder  was 
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bosj  with  other  duties,  but  with  his  permission  ATaclrall  bud  it 
down  upon  a  table  in  his  presence,  remarking  that  there  was  a 
deed  which  one  of  the  tmstees,  naming  him,  desired  to  have 
recorded.  He  desired  to  have  it  done  by  the  next,  sitting  of  the 
court,  when  he  would  call  for  it,  and  pay  the  recording  fees. 
Mackall  then  left,  and  the  recorder,  upon  examining  the  deed 
and  finding  it  of  considerable  length,  and  having  received  no 
fees,  laid  it  down,  and  refused  to  record  it  He  afterwards,  of 
his  own  motion,  recorded  it  as  of  May  18th,  in  the  set  of  books 
denominated  '*  record  of  mortgages."  In  March,  1852,  suita 
had  been  commenced  against  Mackall  by  S.  B.  Wilson,  as 
surety  upon  a  bond,  and  by  Long  &  Byrne.  He  gave  to  these 
complainants,  and  to  other  persons,  warrants  of  attorney  to 
enter  up  judgments  for  their  claims  in  the  May  term,  which 
commenced  May  18, 1852.  On  that  day  judgments  were  ren> 
dered  against  defendant  in  all  the  suits  upon  the  warrants  of 
attorney  mentioned.  Judgment  in  favor  of  complainant  and 
some  others  was  rendered  on  the  first  day  of  the  term.  Upon 
being  examined  as  a  witness  by  one  of  the  parties  claiming 
against  the  judgment  creditors,  Mackall  testified  that  his  object 
in  making  the  deed  of  trust  was  to  pay  aU  his  creditors  alike» 
and  to  prevent  a  sacrifice  of  his  property.  He  also  testified  that 
in  making  the  deed  he  believed  that  his  own  creditors  would 
be  paid  before  those  whom  he  was  surety  for. 

D.  Peck,  for  the  complainants. 
(7.  (7.  CarroUy  for  the  defendants. 

By  Court,  Babtley,  J.  This  is  a  proceeding  in  chancezy,  in- 
stituted by  the  complainants  as  judgment  creditors  of  Benjamin 
Mackall,  to  set  aside  a  deed  of  conveyance,  made  by  him  to 
trustees,  in  contemplation  of  insolvency.  The  terms  of  the  con- 
veyance, the  object  of  which  is  expressly  dedared  to  be  the  ben- 
efit of  all  the  grantor's  creditors,  are  expressed  in  the  following 
language,  to  wit:  "And  to  that  full  and  complete  extent,  the 
said  trustees  are  hereby  authorized  and  empowered  to  sell,  either 
at  public  or  private  sale,  and  with  such  notice  of  sale  and  in 
such  manner  as  they  shall  think  most  expedient  and  beneficial 
to  my  creditors,  the  above-described  tracts  of  land.  And  out  of 
the  proceeds  of  said  sales  to  pay  as  soon  and  as  fast  as  they  may 
be  realized:  1.  The  costs  of  this  assignment,  and  the  reasonable 
costs,  expenses,  and  compensation  to  the  said  tmstees,  of  the 
execution  and  carrying  into  effect  the  trust  aforesaid;  2.  That 
ihej  payout  the  balance  of  said  fund  equally  and  jdto  raia  to  all 
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my  czeditora,  in  proportion  to  the  amonnt  of  iheir  respeotiy^ 
demands,  hoping  and  expecting  that  the  trost  fond  hereby 
created  will  satisfy  all  my  debts,  leaTing  a  balance,  which  said 
balance,  should  it  arise,  the  said  trustees  are  to  pay  oyer  to  the 
undersigned  B.  Mackall,  or  his  personal  representatives."  It 
ap{>ears  that  at  the  time  of  the  execution  of  the  deed  judgments 
were  about  to  be  taken  against  the  grantor,  one  of  which  was  for 
a  security  debt;  and  that  he  declared  that  he  intended  the  con- 
Tcyance  to  be  a  security  for  his  own  debts,  and  not  for  his  surety 
debts;  and  also  that  he  desired  by  the  conveyance  to  prevent  a 
sacrifice,  thinking  that  in  the  hands  of  trustees  the  property 
could  be  made  to  go  further,  etc. 

The  grounds  upon  which  the  complainants  seek  to  set  aside  the 
conveyance  are  the  following:  1.  That  there  was  no  actual  de- 
livery of  the  deed,  either  to  the  trustees  or  the  beneficiaries  of 
the  trust,  prior  to  the  judgments  of  complainants;  2.  That  the 
deed  is  a  deed  of  trust  in  the  nature  of  a  mortgage,  which  could 
not  take  effect  until  entered  for  record;  that  it  was  not  entered 
for  record  until  after  the  recovery  of  the  judgments;  and  there- 
fore, that  the  judgments  have  the  first  lien;  3.  And  that  the 
deed  is  fraudulent  and  void  as  against  creditors. 

Of  these  in  their  order:  1.  The  delivery  of  the  deed  to  the 
recorder  for  the  grantees,  and  as  their  deed,  was  sufficient  evi- 
dence of  delivery.  It  has  been  held  that  the  deliTery  of  a  deed 
to  a  third  person  for  the  use  of  the  grantees  was  a  sufficient  de- 
livery; and  if  proof  of  acceptance  by  the  trustees  were  necessary 
in  thid  case,  the  evidence  was  sufficient.  It  is  shown  that  the 
trustees  agreed  to  accept  before  the  execution  of  the  deed.  In 
MUchell  V.  Byafif  3  Ohio  St  377,  it  was  expressly  ruled  that 
'*  simple  assent  to  the  conveyance  given,  even  before  its  execu- 
tion, is  a  sufficient  acceptance."  Aud  if  the  doctrine  of  this  case 
of  MUchell  V.  RyaiXy  supra^  is  to  be  followed,  there  is  an  end  to 
the  question  on  this  point;  and  this  is  strengthened  by  Church 
T.  Oilman,  16  Wend.  656  [30  Am.  Dec.  82];  Gamong  v.  Knight, 
12  Eng.  Com.  L.  351. 

2.  There  is  a  manifest  and  well-settied  distinction  between  an 
unconditional  deed  of  trust  and  a  mortgage,  or  deed  of  trust 
in  the  nature  of  a  mortgage.  The  former  is  an  absolute  and  in- 
defeasible conveyance  of  the  subject-matter  thereof  for  the  pur- 
pose expressed;  whereas  the  latter  is  conditional  and  defeasible. 
A  mortgage  is  the  conveyance  of  an  estate,  or  pledge  of  prop- 
erty, as  security  for  the  pa3rment  of  money,  or  the  performance 
of  some  other  act,  and  conditioned  to  become  void  upon  such 
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payment  or  petfonnance.  A  deed  of  tmst  in  the  nfttme  of  a 
mortgage  is  a  conyeyance  in  trust  by  way  of  Becority,  sabject  to 
a  condition  of  defeasance,  or  redeemable  at  any  time  before  ihe 
sale  of  the  property.  A  deed  conveying  land  to  a  trustee  as 
mere  collateral  secority  for  the  payment  of  a  debt,  with  the  con- 
dition that  it  shall  become  Toid  on  the  payment  of  the  debt 
when  dne,  and  with  power  to  the  trustee  to  sell  the  land  and 
pay  the  debt  in  case  of  default  on  the  part  of  the  debtor,  is  a 
deed  of  trust  in  the  nature  of  a  mortgage.  By  an  absolute  deed 
of  trust,  the  grantor  parts  absolutely  with  the  title,  which  rests 
in  the  grantee  unconditionally  for  the  purpose  of  the  trust. 
The  latter  is  a  conyeyance  to  a  trustee  for  the  purpose  of  rais- 
ing a  fund  to  pay  debts,  while  the  former  is  a  conveyance  in 
trust  for  the  purpose  of  securing  a  debt,  subject  to  a  condi- 
tion of  defeasance:  Woodru^  Y.  EM>,19  Ohio,  216;  IHilliardon 
Mortgages,  859.  It  is  manifest,  from  this  distinction,  that  the  con- 
veyance in  controversy  in  this  case  was  not  a  mortgage,  or  deed 
of  trust  in  the  nature  of  a  mortgage,  but  an  absolute  deed  of  trust; 
and  therefore,  that  it  took  effect  from  the  time  of  its  delivezy,  on 
the  fifteenth  day  of  May,  and  prior  to  the  recovery  of  the  judg- 
ments by  the  complainants. 

But  even  had  it  been  a  deed  of  trust  in  the  nature  of  a  mort- 
gage, it  would  have  taken  effect  on  the  fifteenth  of  May,  for  it 
was  delivered  for  record  on  that  day.  The  neglect  of  the  re- 
corder to  mark  the  time  of  the  delivery,  because  he  did  not 
know  who  would  pay  lus  fees,  cannot  be  allowed  to  defeat  the 
delivery,  for  he  ought  to  have  made  that  objection  when  the 
deed  was  delivered  to  him;  and  not  having  made  it  then,  it  was 
too  late  to  make  it  afterwards.  The  maxim  of  the  law,  that  he 
v*ho  does  not  speak  when  he  ought  to  speak  shall  not  be  per- 
mitted to  speak  when  he  would  speak,  would  seem  to  be  appli- 
cable in  the  case  before  us. 

The  deed  became  effectual  the  moment  it  was  delivered,  what- 
ever may  have  been  afterwards  done  or  left  undone.  It  is  im- 
material in  this  case  whether  the  deed  was  recorded  in  the  proper 
book  or  not.  An  unrecorded  deed  is  of  course  good,  except  as 
against  subsequent  bona  fide  purchasers.  It  may  be  added  here, 
that  this  deed,  being  an  absolute  and  indefeasible  conveyance  in 
trust,  and  not  in  the  nature  of  a  mortgage,  should  have  been 
recorded  in  the  book  denominated  '*  record  of  deeds." 

3.  Was  the  conveyance  fraudulent,  and  therefore  void  by  the 
operation  of  the  statute  of  frauds  ?  It  is  urged  on  behalf  of  the 
complainant  that  the  deed  is  shown  to  be  fraudulent  and  void  es 
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to  cxeditozB:  1.  By  the  inherent  tenns  of  the  instrument  iteelf; 
and  2.  By  its  teimSy  taken  in  oonneotion  with  extrinsio  facts 
attending  its  execution  and  deliyeiy.  The  conyeyance  was  made 
in  contemplation  of  insolvency,  and  recites  that  the  grantor  was 
apprehensiye  that  he  would  not  be  able  to  make  a  fair  distribu- 
tion of  his  property  without  an  assignment.  And  it  authorizes 
the  sale  of  the  property  by  the  trustees^  *^  either  at  public  or 
private  sale,  and  with  such  notice  of  sale  and  in  such  man- 
ner as  they  shall  think  most  expedient  and  beneficial  to  his 
<n:editors;"  and  out  of  the  proceeds  to  pay:  1.  The  costs  and 
the  expenses  and  compensation  of  the  trustees;  and  2.  That 
the  balance  be  paid  out  to  all  his  creditors,  in  proportion 
to  the  amount  of  their  respective  demands,  hoping  and  expect- 
ing that  the  fund  would  be  sufficient  to  pay  all  and  leave  the 
grantor  a  balance,  which  it  is  provided  should  be  paid  back  to 
him. 

The  intrinsic  evidence  of  fraud  in  the  deed  relied  on  is  that 
by  its  terms  the  trustees  had  the  discretion  to  sell  at  private 
sale,  and  upon  credit,  and  that  provision  was  made  that,  in  case 
any  surplus  should  remain  after  payment  of  debts,  it  should  be 
paid  back  to  the  grantor. 

The  statute  for  the  prevention  of  frauds  and  perjuries  provides 
that  every  gift,  grant,  or  conveyance  of  property,  made  or 
obtained  with  intent  to  defraud  creditors,  shall  be  deemed  void, 
and  of  no  effect.  Whether  there  was  fraud  in  the  transaction 
presented  in  this  case  is  a  matter  of  fact  to  be  established  by 
proof,  and  the  ontisprobandi  is  thrown  upon  the  party  impeach- 
ing the  de^.  And  where  an  instrument  is  ambiguous  or  indefi. 
nite  in  its  terms,  and  admits  of  two  constructions,  one  of  which 
renders  it  inoperative  and  void,  and  the  other  operative  and 
valid,  the  latter  is  to  be  adopted  in  preference  to  the  former. 

It  is  argued  that  an  assignment  in  trust  for  creditors,  which 
by  its  provisions  tends  to  hinder  and  delay  creditors,  is  fraudu« 
lent  and  void.  The  provision  of  the  statute  of  13  Elizabeth, 
which  was  held  to  be  declaratory  of  the  common  law  in  England, 
and  which  is  said  to  have  been  followed  literally  in  the  statute 
of  frauds  in  New  York,  declares  *'  every  conveyance  or  assign- 
ment," etc.,  **  made  with  intent  to  hinder,  delay,  or  defraud  cred- 
itors," etc.,  void.  The  provision  in  the  Ohio  statute  omits  the 
words  **  hinder  and  delay."  But  I  am  not  aware  that  this  differ- 
ence of  phraseology  is  the  foundation  of  any  material  distinction 
in  legal  effect  between  the  English  statute  and  that  of  Ohio.  That 
Hff^^"^g  and  delaying  of  a  creditor  which  would  bring  an 
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MBignment  within  the  operatdon  of  the  statute  of  England 
would,  I  apprehend,  constitate  a  fraud  under  -the  statute  of 
Ohio.  As  early  as  the  case  of  Pickstock  v.  Lyzter^  3  Mau.  h 
Bel.  371,  where  a  person,  being  insolvent,  had,  pending  a  suit 
against  him  by  one  of  his  creditors,  assigned  all  his  effects  to 
trustees  for  the  benefit  of  all  lus  creditors,  it  was  held  that  the 
assignment,  although  it  prevented  the  suing  creditor  from  reach- 
ing lus  debtor's  effects  by  legal  process,  was  not  fraudulent  within 
the  operation  of  the  statute  of  frauds,  although  made  with  intent 
to  delay  the  plaintiff  in  the  suit  in  the  collection  of  his  debt  by 
legal  process.  It  is  true  that  such  an  assignment  would  seem 
to  be  in  violation  of  the  mere  literal  import  of  the  Wngliwh 
statute. 

But  the  effect  of  almost  eveiy  assignment,  even  where  creditors 
are  to  be  paidjMirt  pfusa^  is,  in  one  sense,  to  hinder  and  delay 
them  in  the  collection  of  their  debts  by  withdrawing  the  prop- 
erty from  the  reach  of  any  legal  process  to  which  they  may  wish 
to  resort.  This  statute  is  to  be  construed  according  to  its 
reasonable  intent  and  object.  And  assignment,  although 
designed  manifestly  to  deprive  particular  creditors  of  speedy 
remedies  at  law,  and  thus  hinder  and  delay  them  in  the  collection 
of  their  debts,  or  to  deprive  some  of  that  full  satisfaction  of 
their  debts  which  by  their  superior  diligence  in  prosecuting 
their  suits  they  would  otherwise  certainly  have  obtained,  are 
upheld  as  valid  and  effectuaL  Although  in  one  sense  there  is  a 
manifest  intent  to  hinder  and  delay  one  or  more  creditors  in 
such  assignment,  yet  there  is  no  intent  to  cheat  or  defraud  them; 
and  by  a  reasonable  construction,  such  hinderance  and  delay 
only  as  would  operate  as  a  fraud  and  are  designed  as  a  fraud, 
come  within  the  operation  of  the  statute. 

When  a  man  finds  himself  in  failing  circumstances  and  unable 
to  pay  all  his  debts,  he  can  do  no  act  more  just  and  equitable 
than  to  surrender  and  assign  his  property  in  trust  for  the 
benefit  of  all  his  creditors.  In  such  situation,  all  the  law  can 
reasonably  demand  is  a  faithful  application  of  all  his  property 
to  the  payment  of  all  his  debts;  and  when  this  object  is 
accomplished  by  an  assignment  or  deed  of  trust  for  the  benefit 
of  all  his  creditors,  the  hinderance  and  delay  which  may  operate 
to  the  prejudice  of  particular  creditors  is  simply  an  unavoidable 
incident  to  a  just  and  lawful  act.  And  such  mere  incident  to 
such  laudable  act  cannot  be  held  to  vitiate  the  transaction  as 
fraudulent  until  the  maxim  that  equality  is  equity,  in  the  dis- 
tribution of  the  property  of  an  insolvent,  shall  have  been 
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I,  and  the  lughest  act  of  justice  which  can  be  done  by 
a  debtor  in  contemplation  of  insolyency  shall  be  deemed  an  act 
of  dishonesty.  If  anthority  be  necessaxy  to  sustain  so  plain  a 
proposition,  reference  is  made  to  Meux  t.  HatoeU^  4  East,  1; 
Wilder  t.  Winne,  6  Cow.  284;  and  WUder  t.  Ibndey,  4  Wend. 
100. 

There  are  certain  provisions  in  the  terms  of  an  assignment  or 
deed  of  trust  made  in  contemplation  of  insolyency  which  haye 
been  determined  to  be  per  se  fraudulent,  as  follows,  to  wit: 
1.  A  provision  in  the  instrument  postponing  the  period  of  sale 
and  payment  an  unreasonable  time  will  have  that  effect;  and  the 
reasonableness  of  the  delay  may  depend  somewhat  upon  the 
character  of  the  property  and  the  circumstances  of  the  case: 
Hafner  y.  Irwin,  1  Ired.  L.  490, 496;  Hardy  r.  Skinner,  9  Id.  191; 
BundleU  t.  Dale,  10  N.  H.  458, 465;  Farmers/'  Banky.  Douglass,  11 
Smed.  &  M.  472,  539;  Ward  y.  Trotter,  3  T.  B.  Mon.  1;  Johnson 
Y.  ThweaU,  18  Ala.  745;  Dana  y.  Bank  of  United  States,  5  Watts  & 
S.  224;  2.  Stipulations  tending  to  coerce  the  creditors  into 
a  compromise  or  release  of  a  part  of  their  debts,  or  imposing 
other  unreasonable  conditions  as  the  terms  on  which  they  are  to 
be  allowed  to  participate  in  the  distribution  of  the  trust  fund, 
or  reserving  to  the  assignor  the  control  and  disposition  of  the 
uses  to  which  the  trust  property  is  to  be  applied,  will  render  the 
assignment  void:  Syslop  y.  Clark,  14  Johns.  458;  Orover  y. 
Wakeman,  11  Wend.  187  [25  Am.  Dec.  624];  Currie  y.  Hart, 
2  Sandf .  Ch.  353;  3.  The  reservation  of  a  use  or  benefit  to  the 
grantor  or  his  family,  or  any  one  not  a  creditor,  will  invalidate 
the  instrument:  Mackie  v.  Cairns,  5  Cow.  549  [15  Am.  Dec. 
477];  Murray  v.  Biggs,  15  Johns.  571;  so,  also,  the  reservation 
of  the  surplus  after  paying  certain  specified  debts,  leaving  other 
debts  unpaid:  Goodrich  y.  Downs,  6  Hill,  438;  Barney  y.  Oriffin, 
2  K.  Y.  365;  4.  The  reservation  of  a  power  of  revocation,  or 
the  introduction  of  such  limitations  and  contingencies  as  give 
the  debtor  a  control  over  the  property,  or  enable  him  to  defeat 
the  conveyance;  and  5.  A  provision  that  the  transaction  is  to 
be  kept  secret  until  the  debtor  has  secured  certain  advantages 
to  himself,  or  has  an  opportunity  to  get  beyond  the  reach  of 
process  issued  by  other  creditors,  or  by  which  the  deed  is  not 
to  be  registered  or  become  effectual  unless  other  creditors  bring 
suit,  will  render  the  instrument  void:  Hafner  v.  Irwin,  supra. 

The  deed  of  trust  in  the  case  under  consideration  is  free  from 
all  these  several  provisions  above  mentioned  which  have  been 
adjudged  fatal  to  the  validity  of  instruments  of  that  character. 
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There  was  no  mizeasoiiable  postponement  of  the  period  of  sale 
and  payment  provided  for.  There  was  no  seoreoy  from  the 
creditors  enjoined.  There  were  no  coercive  conditions  imposed 
upon  the  peurtioipation  in  the  trust  property;  and  there  was  no 
reservation  of  a  use  or  benefit  to  the  grantor  or  other  person, 
to  the  prejudice  of  any  of  the  creditors.  The  reservation  to 
the  grantor  of  the  surplus,  should  there  be  any  after  payment 
of  all  the  creditors,  was  not  fraudulent.  It  was  no  more  than 
the  law  would  have  required  without  any  such  provision  in  the 
deed:  ffaU  v.  Denison,  17  Yt.  811,  818.  The  discretion  given 
to  the  trustees  to  sell  at  private  as  well  as  at  public  sale  imposed 
no  improper  disadvantage  on  the  creditors;  on  the  contrazy,  it 
was  a  discretion  calcul&ted  to  advance  their  interests  in  case  of 
insufficiency  of  property  to  pay  all  the  debts. 

It  is  insisted,  however,  that  the  provision  in  the  deed  which 
gave  the  trustees  a  discretion  as  to  the  manner  of  the  sale 
allowed  them  to  sell  on  credit;  and  that  authority  to  the  trustees 
to  sell  on  credit  was  per  ae  fraudulent,  and  therefore  invalidated 
the  instrument.  It  must  be  conceded  that  although  the  deed 
does  not  prescribe  any  particular  period  of  credit,  yet  it  did  in 
effect  authorize  the  trustees  to  sell  on  such  reasonable  credit  as 
might  be  found  ''  expedient  and  beneficial  to  the  creditors." 
And  the  question  properly  arises,  whether  a  provision  simply 
authorizing  a  sale  by  trustees  on  credit,  in  such  an  instrument, 
in  case  the  trustees  shall  deem  it  beneficial  to  the  creditors, 
renders  the  deed  upon  its  face  fraudulent  and  void.  According 
to  the  adjudications  in  the  state  of  New  York,  such  would  seem 
to  be  its  effect:  Mokolwn  v.  LeaviU,  6  N.  Y.  510  [57  Am.  Dec 
499] ;  Burdick  v.  Post,  12  Barb.  168.  But  the  effect  of  the  adju- 
dications in  the  other  states  shows  a  manifest  weight  of  author- 
ity against  this  position:  Abercrombie  v.  Bradford^  16  Ala.  560; 
Shackelford  v.  Planter^  and  Merchants'  Bank,  22  Id.  288;  GrtmeU 
V.  Adams,  11  Humph.  285;  Christopher  v.  Covington,  2  B.  Mod. 
358;  Hafner  v.  Irwin,  1  Ired.  L.  490,  496;  RwndleU  v.  Dale,  10 
N.  H.  458.  The  rigor  of  the  adjudications  in  the  supreme 
court  and  the  court  of  appeals  in  New  York  may  be  somewhat 
accounted  for  by  the  consideration  that  preferences  to  one  or 
more  creditors  over  others  in  such  assignments  are  upheld  in 
that  state,  which  is  not  the  case  in  Ohio  and  some  of  the  other 
states;  and  to  avoid  the  injustice  resulting  from  such  prefer- 
ences, resort  has  been  had  to  excessive  stringency  to  ini^ilidate 
them.  The  cases  of  l^holson  v.  LeaviU,  supra,  and  Burdidk  v. 
Posty^supra,  were  cases  of  preferences  to  creditors.    And  in  the 
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latter  caae,  Mr.  Justice  Barcnlo,  in  delivering  the  opinion  of 
the  majority  of  the  court,  remarks:  **  The  role  authorizing  pref- 
erences had,  howeyer,  hardly  become  established,  ere  the  courts, 
peroeiving  the  dangerous  power  vested  in  failing  debtors  of 
rewarding  friends  and  punishing  exacting  and  importunate 
creditors,  began  to  regret  its  admission,  and  exercise  their 
ingenuity  in  imposing  limitations  and  restrictions." 

And  it  appears  that  the  courts  in  that  state,  to  avoid  odious 
preferences,  have  adopted  a  literal  construction  of  their  stat- 
utory provision  on  the  subject  of  conveyances  *' with  iutent  to 
hinder,  delay,"  etc.,  "creditors,"  etc.,  ''of  their  lawful  suits, 
damages,  debts,"  etc.  And  it  may  be  remarked  that  the  doctrine 
in  New  York  was  not  adopted  with  perfect  unanimity.  In  Biirdick 
V.  Post,  Bupra^  there  is  an  able  dissenting  opinion  by  Mr.  Jus- 
tice Brown;  and  the  lucid  opinion  of  Mr.  Justice  Duer,  giving 
the  opinion  of  the  superior  court  of  the  ciiy  of  New  York,  in 
NichoUson  v.  LeaviU^  4  Sandf.  268,  is  not  satisfactorily  answered 
by  the  opinion  of  the  court  of  appeals  overruling  it:  S.  C. ,  6  N.  T. 
610.  The  excessive  rigor  of  the  adjudications  in  New  York  on 
this  subject  is  shown  by  the  application  of  the  rule  to  cases  of 
conveyances  and  assignments,  where  the  debtor  has  not  pre- 
scribed or  required  any  particular  period  of  credit,  but  simply 
given  express  authority  to  the  trustee  to  sell  on  credit,  in  case 
it  shall  be  found  most  expedient  and  beneficial  to  the  creditors. 

Now,  in  the  case  before  us,  the  terms  of  the  conveyance  do 
not  enjoin  or  require  a  sale  upon  credit,  with  a  view  to  the 
interest  of  the  grantor,  but  simply  authorize  it  with  a  view  to 
{he  interest  of  the  creditors.  Had  the  instrument  been  wholly 
silent  as  to  the  terms  or  manner  of  sale,  the  authority  of  the 
trustees  to  exercise  a  discretion  in  regard  to  a  sale  for  cash,  or 
on  a  reasonable  credit,  as  the  interest  of  the  creditors  might 
require,  would  have  been  unquestionable,  upon  the  ordinary 
principles  which  govern  the  duties  of  trustees.  And  upon  no 
sound  reason  can  a  deed  be  set  aside  because  it  expressly  pro- 
vides for  a  matter  which  would  be  implied  by  law,  in  the 
absence  of  any  express  provision.  In  the  case  of  Sogers  v 
De  Ibred,  7  Paige,  273,  Chancellor  Walworth  said:  "The 
power  to  sell  on  credit  is  a  power  which  is  usually  implied  in 
trusts  of  this  description,  and  it  is  not  a  violation  of  the  pro- 
visions  of  the  revised  statutes  relative  to  uses  and  trusts. 
Neither  does  the  creation  of  such  a  trust  tend,  in  any  manner, 
to  delay  or  hinder  the  creditors  of  the  assignor  in  the  collection 
of  their  debts.    For  if  the  assignees  do  their  duty,  they  will  not 
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Bell  the  properly  on  credit  ^rithout  obtaining  therefor  the  differ- 
ence in  Talue  between  a  sale  for  cash  and  a  sale  upon  credit. 
And  the  creditors,  should  they  think  proper  to  do  so,  have  a 
right  to  insist  that  such  securities  should  be  immediately  con- 
verted into  money,  and  applied  towards  the  satisfaction  of  their 
respectiye  debts,  or  as  soon  as  they  shall  deem  it  for  their 
interest  to  have  it  done.*' 

Although  it  is  the  duty  of  a  trustee  under  an  assignment  for 
the  benefit  of  creditors  to  proceed  without  delay,  and  in  a  proper 
manner,  to  convert  the  property  into  money  and  pay  the  debts, 
yet  it  has  never  been  held  that  he  is  bound  to  proceed  to  make 
forced  sales  after  the  manner  of  a  sheriff  holding  property  on 
execution,  unless  the  terms  of  the  assignment  or  manifest 
interest  of  the  creditors  require  it.  All  that  is  required  of  a 
trustee  is,  that  he  act  in  good  faith,  exercise  a  fair  discretion, 
and  do  in  the  premises,  according  to  his  instructions,  what  a 
man  of  ordinary  prudence  and  care  would  do  in  regard  to  his  own 
business:  Story's  Eq.  Jur.,  sec.  1272.  A  sale  by  a  trustee  upon 
credit  may  be  an  act  of  good  faith  and  the  prox>er  exercise  of 
discretion,  according  to  circumstances.  An  inflexible  rule  that 
a  trustee  for  the  payment  of  debts  must  under  all  circumstances 
sell  for  cash,  might  at  times  prove  disastrous  to  the  interests  of 
creditors.  Credit  may  enter  largely  at  times  into  the  business 
transactions  of  the  country,  so  that  to  realize  anything  like  a 
fair  value  in  the  sale  of  property,  or  perhaps  to  sell  at  all,  it  may 
be  necessary,  under  some  circumstances,  that  trustees  should  be 
allowed  the  discretion  to  sell  upon  credit.  In  that  extensive 
class  of  trusts  for  the  payment  of  debts,  and  other  distribution 
of  property  arising  out  of  the  settiement  of  the  estates  of  de- 
ceased persons,  and  which  is  regulated  by  statute,  sales  of  prop- 
erty upon  reasonable  terms  of  credit  are  sanctioned,  and  even 
required  by  the  authority  of  law.  And  that  which  is  lawful  and 
proper  in  a  trustee  who  administers  on  the  estate  of  a  deoeased 
person  for  the  payment  of  debts  cannot  be  fairly  condemned  as 
unlawful  and  fraudulent  in  a  trustee  who  administers  on  the 
estate  of  an  insolvent  debtor,  for  the  payment  of  his  debts. 

The  objection  to  the  validity  of  the  deed,  on  the  ground  of 
giving  this  discretion  to  the  trustees,  derives  no  strength  from 
the  argument  that  a  trustee  may  abuse  the  discretion,  and  hin- 
der and  delay  the  cridditors  by  a  sale  upon  an  unreasonably  long 
credit.  If  the  liability  of  a  trust  to  abuse  be  a  ground  of  ob- 
jection to  the  validity  of  the  instrument  creating  the  trust,  it 
would  defeat  all  conveyances  in  trust;  and  the  absence  of  author- 
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ity  to  sell  on  ciedit  would  be  no  protection  against  the  miscon« 
<luot  of  the  trustee.  The  trusteesy  however,  were  liable  to  be 
restrained,  remoyed,  and  to  be  nuMle  personaUy  responsible  for 
^nj  abuse  of  the  trust.  And  any  of  the  creditors  had  the  right 
to  invoke  the  exercise  of  the  judicial  power  to  control  or  snper^ 
Tise  the  faithful  execution  of  the  trust. 

There  is  no  provision  on  the  face  of  this  deed  of  trust,  there- 
fore, which  invalidates  it  on  the  ground  of  fraud.  And  as  it  was 
made  for  the  equal  benefit  of  aU  the  grantor's  creditors,  it  is 
not  affected  by  the  circumstance  that  it  prevented,  and  was  prob- 
4ibly  designed  to  prevent,  some  of  the  creditors  from  getting 
prior  liens  on  the  property  by  judgments  about  to  be  taken 
within  a  few  days  after  the  execution  of  the  conveyance.  And 
the  circumstance  that  the  wife  of  the  grantor  joined  in  the  deed, 
releasing  her  right  of  dower,  thereby  placing  the  creditors  in  a 
better  situation  than  they  could  have  been  in  by  a  sale  of  the 
property  on  execution,  strongly  repels  the  presumption  of  fraud 
in  this  transaction. 

The  design  of  the  assignor  to  prefer  his  own  creditors,  to  whom 
he  was  liable  as  principal  debtor,  before  those  to  whom  he  was 
liable  as  surety  for  others,  which  is  in  proof,  does  not  vitiate 
the  deed.  A  mere  intention  or  declaration  of  such  design  can 
amount  to  nothing,  since  no  such  provision  was  inserted  in  the 
deed.  The  deed  put9  all  the  grantor's  creditors  on  the  same  foot- 
ing. But  had  such  a  provision  been  inserted  in  the  deed,  the  effect 
would  have  been  simply  to  bring  the  conveyance  within  the  op- 
eration of  the  statute  providing  that  all  assignments  of  prop- 
-erty  in  trust,  made  in  contemplation  of  insolvency,  with  the  de- 
sign to  prefer  one  or  more  creditors  to  the  exclusion  of  others, 
shall  inure  to  the  benefit  of  all  the  creditors  in  proportion  to 
their  respective  demands. 

Bill  dismissed  with  costs. 

RSOOBDIKO  DSSD  18  FBOIA  FaCIB  EvmXHCB  OT  ITB  DsuvxBT:  OUbofi 
T.  North  American  F.  I,  Co,,  36  Am.  Deo.  643;  Blight  ▼.  Schenek^  61  Id.  478; 
Warrtn  ▼.  JacktonviUe,  68  Id.  610.  Thii  ii  well  settled:  Che$9  ▼.  Cheaa,  1 
Pa.  St  32;  KiUe  ▼.  Egl,  79  Id.  15;  Patterson  ▼.  Snell,  67  Me.  659;  Kerr  v. 
iBtnnte,  25  Ark.  225;  BeMley  v.  AtweU,  12  GaL  231;  Wettbom  v.  Weaver,  63 
Am.  Deo.  285;  MaUerson  ▼.  Cheeky  23  111.  73;  PreUymen  ▼.  Goodrich,  Id. 
^330;  Taplor  y.McClure,  28  Ind.  39;  Bobinaon  v. Gould,  26  Iowa,  89;  Hviehim 
V.  Dixon^  11  Md.  29;  Hatch  ▼.  Bates,  64  Me.  139;  Snow  v.  InhabUante  qf 
Orleans,  126  Man.  453;  Snider  v.  ^adbiwm,  2  Ired.  Eq.  360. 

Dexd  Filed  tor  Bioord  is  Dbimkd  to  bx  Rsoobdbd  prom  Timi  or  m 
Delivxrt  to  Rbcordsr:  Nichols  ▼.  Be^nolds,  36  Am.  Deo.  238;  Metts  v. 
Bright,  32  Id.  683;  Bigelow  ▼.  Topl^,  00  Id.  264;  Hortie^  v.  Oarik,  44  UU 
993,  and  notes  to  above 
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BcniA  VxDm  AancnnnNT  iob  Bshstit  of  All  Cjuuiwma  n  Good  whbi 
Iv  OovTXTB  Axis  Dibtob'8  FltonEBTT,  and  contravenes  no  ezpfiw  proTisioa 
of  the  imolvent  Uwb,  which  rather  &yor  thau  t.iibcuuiiit'uance  moh  aarfga- 
meDte:  Mateohn  ▼.  ffaU^  52  Am.  Deo.  088. 

AaaQVUxn  Which  doxb  hot  Phovidh  vob  Patmhbt  or  All  Dsbis  ov 
AflsiONOB  before  the  reiidaiiiii  is  (o  be  paid  baok  to  him  ia  void:  Ocddard  t. 
Hapgoodt  60  Am.  Dea  272. 

Dboxfiioh  PB40TI0XD  BT  AssiaaroB  TO  Pbivxht  Attaghkbnts  does  not 
inTalidate  the  assignment  made  bona  fide  for  the  benefit  of  all  creditors.  Hie 
design  of  the  asrignor  to  eat  off  attachments  does  not  inTslidate  an  assign- 
ment duly  made  as  raqnired  by  statote:  PUot  ▼.  Bacon^  38  Am.  Bee.  250. 

Abuonioqit  Givnro  Tbubikes  DnaBsiioNABT  Powxb  to  Sbll  on  Cbbdit 
18  Void,  beoaose  it  tends  to  delay  creditors  by  embarrassing  their  right  to 
liaye  an  immediate  conversion  of  the  property  into  cash:  NkhoiUon  v.  Leoeitf, 
57  Am.  Dec.  499;  HtUchin»on  v.  Lord,  60  Id.  881;  Keep  v.  Samdermm^  Id. 
404;  Pwier  ▼.  WUUamu^  59  Id.  510,  and  notes.  Power  to  sell  ''npon  saoh 
terms  and  for  snch  prices"  as  assignee  shall  deem  advisable,  indnded  in  aa 
assignment  for  benefit  of  creditors,  is  a  power  to  sell  on  credit,  and  rendeia 
the  assignment  frandnlent  and  void  as  to  creditors:  Htttchibuon  v.  Lord  aod 
Keep  V.  Sanderaon^  eupnt.  The  last  two  cases  are  from  Wisconsin,  the  others 
from  New  York,  and  are  in  accordance  with  the  mle  said  to  prevail  in  the 
latter  state  by  the  principal  case.  In  the  notes  to  these  cases  the  question  ia 
discussed  at  length. 

Thb  principal  GA8B  n  getbd  in  Black  ▼.  Hcft^  38  Ohio  8t  212,  to  tho 
point  that  an  absolute  delivety  of  a  deed  to  a  third  person  for  the  grantee, 
where  the  grantee  on  the  next  day  assented  to  the  conveyance,  vested  tha 
legid  title  in  the  latter. 
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Paul  v.  Gabveb. 

|94  PmnrnzLTAViA  Szaxb,  207.] 

CtovynrAircB  of  Land  Bounded  on  Strbst  Gitxs  Qkmxtmm  Tttle  *• 
Middle  tbmbmow  if  the  grantor  himself  had  title  to  it»  and  did  not  ex- 
pre«ly  or  by  dear  implication  reserve  it;  and  if  the  street  be  vacated, 
the  adjoining  owners  have  a  right  to  use  the  land  it  had  ooonpied  as  their 
own,  the  party  on  either  side  not  extending  his  dominion  beyond  the  center 
of  the  street. 

A9BWEB  MtTST  Bs  Takzn  vob  Tbux  IN  Absbnox  ov  Evxdxncb,  where  it 
denies  the  statement  in  the  bill,  and  avers  otherwise. 

LaaxaLATUSB  has  Powbb  to  Vaoatx  Ptjbuo  Stbbxt  without  the  consent 
of  the  persons  whose  private  interests  are  or  may  be  affected  bj  it.  Sur- 
rendering the  right  of  way  to  the  owners  of  the  soil  is  not  taking  private 
property  for  pnblio  nse»  and  the  proprietors  of  other  land  inoidentally  in* 
jnred  by  the  discontlnaanoe  are  not  entitled  to  compensation. 

Bill  in  equilyy  pxajing  that  the  defendants  be  restiained  from 
obstmcting  or  continuing  to  obstruct  an  alleged  street  or  high- 
way. The  bill  was  dismissed  as  to  one  of  the  defendants,  but 
the  defendant  Paul  was  enjoined,  and  now  assigiiB  the  decree 
for  error.    Further  facts  appear  in  the  opinion. 

(7.  W.  Biddle,  for  the  plaintiff  in  error. 

Price  and  Lex,  for  the  defendant  in  error. 

By  Court,  Blags,  J.  The  owner  of  certain  land  in  Moya- 
mensing  directed  in  his  will  devising  it  that  a  fifty-foot  street 
should  be  laid  out  through  a  part  of  it,  either  by  his  heirs  or 
the  public.  It  was  afterwards  laid  out  by  the  public,  and  called 
Tidmaarsh  street.  A  subsequent  act  of  the  legislature  vacated 
^dmanh  street,  and  the  defendants,  who  are  owners  of  lots 
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adjoining  it,  daim  the  right  to  build  upon  and  ooonpj  the  soil 
o^t  medium  JUum  vub.  The  plaintiff  asserts  that  this  is  an  injury 
to  him,  because  his  property  cannot  be  conveniently  reached 
unless  that  street  be  kept  open  and  unobstructed. 

It  is  the  general  rule  of  law,  well  established  by  authorify 
and  founded  in  true  policy,  that  a  conveyance  of  lands,  bounded 
on  a  highway,  gives  the  grantee  a  title  to  the  middle  of  the  road 
if  the  grantor  himself  had  titie  to  it,  and  did  not,  ei^ressly 
or  by  clear  implication,  reserve  it.  We  do  not  see  anything 
here  to  take  this  case  out  of  that  rule.  If,  therefore,  the  street 
in  question  was  vacated,  the  adjoining  owners  had  a  right  to  use 
the  land  it  had  occupied  as  their  own,  the  party  on  either  side 
not  extending  his  dominion  beyond  the  center.  The  public  had 
but  a  right  of  way,  and  that  being  abandoned,  the  owners  of 
the  soil  could  resume  their  unlimited  control  of  it. 

If  the  adjoining  proprietor  on  one  side  of  a  vacated  highway 
takes  possession  of  its  whole  width,  he  on  the  other  side  may 
certainly  maintain  ejectment  to  recover  his  proper  share. 
Whether  a  party  so  injured  has  a  concurrent  remedy  by  bill  in 
equity  is  not  now  necessary  to  decide,  for  this  bill  complains  of 
no  puch  wrong.  It  speaks  of  the  street  as  being  still  a  public 
highway,  complains  that  it  is  about  to  be  obstructed,  and  prays 
that  the  defendants  be  enjoined  against  building  upon  or  in- 
closing any  part  of  it.  This  makes  the  case  turn  on  the  sole 
question  whether  it  has  been  vacated  or  not. 

The  bill  avers  that  the  street  was  not  laid  out  by  the  public. 
The  answer  denies  this,  and  avers  that  it  was  laid  out  and 
opened  by  the  proper  public  authorities.  In  the  absence  of  evi- 
dence, the  answer  must  be  taken  for  true.  It  is  admitted  that 
an  act  of  the  legislature  was  passed  vacating  that  part  of  the 
street  now  in  controversy.  If  the  act  of  assembly  has  any  force, 
the  street  is  vacated.  But  the  plaintiff  argues  that  the  legisla- 
ture has  no  constitutional  power  to  vacate  a  public  street  with- 
out the  consent  of  all  the  persons  whose  private  interests  are  or 
may  be  affected  by  it.  To  ox>en  new  highways,  whether  streets 
or  country  roads,  and  to  vacate  those  which  are  useless,  incon- 
venient, and  burdensome,  is  a  power  which  must  reside  some- 
where in  eveiy  well-regulated  government.  In  our  own,  we 
have  many  laws  conferring  this  authority  on  courts,  on  cooniy 
and  township  officers,  on  city  and  borough  councils,  and  on 
special  commissioners.  In  very  many  cases,  also,  the  geneial 
assembly  has,  by  its  own  direct  and  immediate  acts,  ardered 
that  streets  and  roads  should  be  vacated,  as  well  as  opened^ 
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widened,  and  oiherwiae  altered.  Do  all  ihese  laws  Tiolaie  ihe 
constitation?  We  cannot  find  anything  in  that  instnunent 
with  which  they  are  in  conflict.  Sarrendering  the  light  of  way 
over  a  public  road  to  the  owners  of  the  soil  is  not  taking  piivate 
property  for  public  use,  and  the  proprietors  of  other  land  in- 
cidentally injured  by  the  discontinuance  of  the  road  are  not  en- 
titled to  compensation.  A  private  road  is  private  property,  and 
an  act  of  assembly  to  close  it  up  without  paying  for  it  would  be 
depriving  the  owner  of  his  property.  But  a  public  road  be- 
longs to  nobody  but  the  state;  and  when  the  government  sees 
proper  to  vacate  it,  the  consequential  loss,  if  there  be  any,  must 
be  borne  by  those  who  suffer  it,  just  as  they  would  bear  what 
might  result  from  a  refusal  to  make  it  in  the  first  place. 

It  is  true  that  there  is  much  property  in  the  commonwealth 
whose  principal  value  would  be  taken  away  by  closing  the  avenues 
which  lead  to  it;  and  we  are  warned  that  if  we  do  not  declare 
it  unconstitutional,  an  act  may  be  passed  to  vacate  Chestnut 
street.  If  the  possible  abuse  of  a  power  were  sufficient  to  prove 
that  the  legislature  cannot  have  it,  then  it  would  also  prove  that 
it  does  not  exist  at  all;  and  this  would  bring  us  to  the  absurd 
conclusion  that  there  is  no  authority  anywhere  in  the  state  to 
vacate  a  useless  road  and  substitute  a  better  one  in  its  place* 
Eveiy  function  of  government  may  be  injudiciously  exercised, 
but  still  we  must  trust  it  with  somebody.  That  of  vacating 
roads  is  as  necessary  as  any  other;  and  while  we  cannot  promise 
that  everybody's  interests  will  be  taken  care  of,  we  have  faith 
enough  in  our  system  to  believe  that  no  atrocious  wrong  will  be 
done.  We  have  no  feara  that  Chestnut  street  will  be  closed  up, 
at  least  for  the  present. 

And  now,  to  wit,  March  12,  1855,  the  decree  of  the  court 
of  common  pleas  of  Philadelphia  county  against  the  defendant, 
James  W.  Paul,  is  reversed,  and  it  is  now  here  decreed  by  this 
court  that  the  bill  of  the  plaintiff  as  against  the  said  Paul  be 
dismissed,  and  that  the  said  Paul  do  recover  his  costs. 

The  principal  oaae,  m  it  agftin  came  before  the  court,  is  reported  in  20  Pa. 
St  223. 

CoinrsTANGB  OF  Lands  Boundkd  on  Stbest  or  Hiohwat  Oivbs  GaAimi 
TiTLB  TO  MiDDLB  THKBXOF  if  the  grantor  himself  had  title  to  it,  nnlesa  he 
reserved  it,  either  expressly  or  by  clear  implication;  the  principal  case  is  cited 
to  this  point  in  TfnU  v.  SpoUs,  87  Pa.  St.  341;  Spaekmcm  ▼.  Steidd,  88  Id. 
458;  Baher  v.  OhetUr  Ocu  Go.,  73  Id.  121;  Cfrier  v.  Sampaon,  27  Id.  100;  and 
see  also  Lehigh  Street,  Borough  qfEcutorCe  Appeal,  81^  Id.  86,  89.  For  cases 
in  this  series  on  this  propositloD,  see  NewhaU  v.  Ire9on,  54  Am.  Deo.  790, 
•nd  note,  where  the  prior  cases  are  coUeoted;  Palmer  v.  Dougherty,  Id.  636t 
Wimier  v.  Fttermm,  61  Id.  67& 
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Thi  PBiWdPAL  GA8X  18  ALSO  CITED  in  Philadelphia  eic  R,  R.  ▼. 
WUHamgf  54  Pa.  St.  109,  to  the  point  that  a  private  road  is  priyate  property^ 
and  an  act  of  the  assembly  to  dose  it  up  without  paying  for  it  would  be  de- 
priving the  owner  of  his  property. 


DiOE  t;.  GooPEB 

p4  PmnrnzLTAxzA  Statb,  217.] 

PUBOHASEB   OF    PXBSOKAL   PBOFBBTT    AT   SHERIFF'S   SaUI   VAT  JjEATE   If 

WITH  Defendant  in  Execution,  under  a  contract  of  bailment,  without 
making  it  liable  to  be  taken  under  another  execution;  although  when 
goods  are  purchased  at  a  private  sale,  the  vendee  must  take  and  keep 
possession,  or  the  contract  is  conclusively  presumed  to  be  fraudulent  as 
against  the  creditors  of  the  vendor. 

OoNTBACT  IS  One  of  Sale,  and  not  Hiring  or  Loan,  where  the  purchaser 
at  a  sherifiTs  sale  of  a  tidlor's  stock  in  trade  left  the  goods  with  the  hitter 
to  be  made  up  and  sold  by  him  as  he  pleased,  for  his  own  profit,  acoount- 
ing  to  the  purchaser  only  for  the  money  paid  by  him;  and  the  goods  may 
be  again  levied  upon  and  sold,  under  execution  against  the  tailor. 

PooBESsioN  OF  Personal  Property  is  PRSsimrTiyB  Evidence  of  Owners 
SHIP,  and  if  another  person  desires  to  make  out  a  title,  he  has  the  burden 
of  proof  to  show  how  he  came  by  it,  and  to  explain  why  It  is  not  in  hia 
own  custody. 

AasNT*s  Declarations  about  Principal's  Business  whilb  Enoaoed 
THEREIN  ARE  ADMISSIBLE  IN  EVIDENCE  agaiost  the  principal,  not  as 
mere  declarations,  but  as  explaining  the  character  and  quality  of  the  act 

fiHERiFF*s  Sale  will  not  be  Avoided  bt  Statement  of  Pubohaseb's 
Agent  thereat  that  he  was  buying  the  goods  for  the  benefit  of  the 
defendant  in  execution,  whereupon  certain  persona  desisted  from  bidding 
unless  such  statement  was  false. 

Tbbspabs  for  seizing  and  selling  goods  under  legal  process. 
The  facts  are  sufficiently  stated  in  the  opinion.  There  was  a 
verdict  for  the  defendant,  and  error  was  assigned  to  certain 
charges  of  the  court. 

McAllister  and  Biddle^  for  the  plaintiff  in  ezibr. 

H.  M.  PhiUips^  for  the  defendant  in  error. 

By  Court,  Black,  J.  This  is  trespass  for  seizing  and  selling 
goods  under  legal  process.  The  goods  were,  at  the  time  of  the 
levy,  in  the  possession  of  the  defendant  in  the  execution,  but 
th^  were  claimed  by  the  present  plaintiff  as  his  property.  The 
ground  of  his  claim  was  that  he  had  bought  them  at  a  previous 
■herifTs  sale  under  another  execution  against  the  same  party, 
and  did  not  remove  them. 

When  goods  are  purchased  at  a  private  sale,  it  must  be  shown 
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that  the  Tandee  took  and  kept  possesaion  of  them;  otherwise, 
the  contract  is  conduaiTelj  presumed  to  be  fraudulent  aa 
against  creditors  of  the  vendor.  Bat  one  who  buys  personal 
property  at  a  public  judicial  sale  may  leave  it  with  the  defend- 
ant in  the  execution  without  making  it  liable  to  be  taken  under 
another  execution.  It  must  be  left,  however,  under  such  a 
contract  of  bailment  as  would  in  law  protect  it  from  the  bailee's 
creditors  if  he  had  never  been  the  owner  of  it.  It  may  be. 
hired  or  loaned  with  safety.  But  if  it  be  sold  or  given,  the 
purchaser  parts  with  his  title,  and  cannot  maintain  treepasa 
against  anybody  for  taking  it. 

In  the  present  case,  the  defendant  in  the  execution  was  Mc« 
Makin,  a  merchant  tailor,  and  the  goods  levied  on  consisted  of 
the  cloths,  etc.,  which  were  his  stock  in  trade.  The  plaintiff 
bought  them  at  the  first  sheriff's  sale,  and  left  them  with  their 
previous  owner  to  be  made  up  and  sold  as  he  pleased  and  for 
his  own  profit,  accounting  to  the  plaintiff  only  for  the  cost.  If 
these  were  the  facts  (and  we  assume  them  to  be  so  because  they 
were  so  submitted  to  the  jury),  then  it  was  not  a  hiring,  nor  a 
loan,  nor  any  other  bailment,  nor  contract  of  any  sort  on  which 
the  plaintiff  could  have  reclaimed  the  cloths  from  McMakin  or 
from  his  vendees,  and  consequently  not  from  his  creditors.  It 
was  a  sale  at  a  certain  stipulated  price.  The  plaintiff  could  not 
have  taken  them  into  his  own  custody  after  making  such  a  bar- 
gain, without  violating  its  plain  terms.  To  enable  the  plaintiff  to 
maintain  his  action,  it  was  necessary  to  show  such  right  of  domin- 
ion over  the  property  that  he  could  have  claimed  possession  of  the 
very  same  goods.  A  right  to  demand  a  certain  sum  of  money 
in  place  of  the  cloths  is  not  a  title  to  the  cloths  themselves.  On 
this  principle,  it  was  held  in  Eeiizman  v.  Divil^  11  Fa.  St.  264, 
that  when  a  chattel  is  left  by  the  purchaser  with  the  defendant 
in  the  execution,  even  though  it  be  under  the  form  of  a  loan,  it 
will  be  liable  to  another  levy  if  it  be  perishable,  and  if  the  lender 
is  not  to  receive  it  back  in  specie,  but  to  take,  instead  of  it,  an« 
other  article  of  like  nature  and  value.  Here  the  transaction  was 
not  a  loan,  either  in  form  or  substance.  If  the  plaintiff  had  sold 
these  cloths  to  a  stranger  at  cost  price,  to  be  paid  when  sold 
again  in  the  shape  of  made-up  garments,  I  think  nobody  would 
have  doubted  that  they  might  be  levied  upon  for  the  vendee's 
debts;  and  surely  it  is  not  to  be  doubted  that  such  a  contract  is 
at  least  as  valid  against  creditors  when  made  with  a  stranger 
as  if  made  with  the  former  owner  of  the  property. 

The  presumption  is,  that  personal  property  is  owned  by 
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who  has  it  in  posseBsion.  If  another  person  defltres  to  make 
out  a  title,  he  has  the  burden  of  proof  to  show  how  he  came  bj 
it,  and  explain  why  it  is  not  in  his  own  custody.  The  oomi 
was  right,  therefore,  in  refusing  to  affirm  that  no  inference  oonld 
be  legally  drawn  from  the  fact  of  the  goods  remaining  with 
McMakin. 

The  purchase  at  the  first  sale  was  made  for  the  plaintiff  by  an 
agent  whom  he  sent  to  the  sale  for  that  purpose;  and  the  de- 
fendants offered  to  prove  the  statements  made  by  the  agent  at 
the  time  of  the  bidding,  in  consequence  of  which,  it  was  al- 
leged, the  goods  had  been  sold  at  less  than  their  value.  This 
evidence  was  objected  to,  but  most  rightly  admitted.  What  an 
agent  says  about  the  business  of  his  principal,  when  he  is  en- 
gaged in  doing  it,  may  always  be  heard,  not  as  mere  declara- 
tions, but  as  explaining  the  character  and  quality  of  the  act. 
The  words  spoken  are  a  part  of  the  thing  done.  The  question 
here  was  whether  the  purchase  was  fair,  and  this  could  not  be 
determined  without  ascertaining  whether  the  agent  said  any- 
thing to  deter  other  persons  from  bidding. 

There  is  another  point.  The  agent  declared  that  his  principal 
was  buying  the  goods  for  the  benefit  of  the  defendant  in  the 
execution,  and  that  every  bid  against  him  was  a  bid  against  Mc- 
Makin himself.  Whereupon  certain  persons  present  desisted 
from  bidding.  The  statement  was  literally  true.  The  bidders  were 
not  deceived  by  it.  But  the  court  charged  that  if  such  repre- 
sentation was  made,  and  if,  in  consequence  thereof,  any  bidder 
refrained  from  bidding,  the  plaintiff  acquired  no  title.  When 
requested  in  writing  to  say  that  the  statement  was  not  fatal  to 
the  title,  unless  it  was  false,  the  judge  refused  to  do  so.  This, 
we  think,  was  erroneous.  To  avoid  the  title  of  a  purchaser  at 
sheriff's  sale,  it  is  necessary  to  show  that  he  was  guilty  of  some 
deception.  Where  one  is  buying  for  himself,  but  falsely  de- 
clares that  his  purchase  shall  inure  to  the  benefit  of  the  debtor 
or  his  family,  and  this  is  done  as  a  mere  trick  to  prevent  compe- 
tition, and  thus  get  the  property  at  an  under-price,  he  acqidres 
no  title.  But  to  say  that  he  intends  to  give  it  to  the  debtor,  or 
let  him  redeem  it,  when  such  is  really  his  intention,  is  no  fraud. 
It  is  generous — ^perhaps  it  is  imprudent — ^but  imprudent  gener- 
osity is  not  a  crime.  One  who  chooses  to  run  the  risk  may  law- 
fully buy  in  property  for  a  debtor,  and  leave  it  with  him  on  any 
sort  of  contract  he  chooses  to  make.  If  it  be  lawful  to  do  a 
thing,  it  cannot  be  wrong  for  a  man  to  say  openly  and  candidly 
that  he  intends  to  do  it.    We  have  decided  lately,  in  several 
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cases  not  yet  reported,  that  to  make  the  purchase  void,  it  must 
be  proved  that  the  property  was  obtained  at  an  under-value,  and 
by  means  of  a  false  representation. 
Judgment  reversed,  and  venire  facias  de  rtcvo  awarded. 


Possession  07  Personal  Pbopbbtt  Retaiked  bt  DsFE2n>Ai?T  in  Execu- 
tion AJTBB  Shsrdt's  Sale,  EiTECT  07. — PeTBonal  property  bought  ata  judicial 
■ale  may  be  left,  under  a  contract  of  bailment,  with  the  defendant  in  execution, 
without  making  it  liable  to  be  taken  under  another  execution,  or  it  may  be 
hired  or  loaned  with  safety;  but  if  it  be  sold  or  given,  the  purchaser  parts 
with  his  title,  and  cannot  maintain  trespass  against  anybody  for  taking  it: 
WtUdron  ▼.  Haupt,  52  Fa.  St.  411,  quoting  the  principal  case  with  approval; 
bat  see  the  principal  case  distinguished  in  Miller  v.  Irvine^  04  Id.  408.  The 
mere  leaving  of  personal  property  thus  purchased  in  the  hands  of  the  defend- 
ant in  execution  is  not  of  itself  fraudulent:  Boardman  v.  KeeUr,  15  Am. 
Dec.  670,  and  note;  OrecUhouse  v.  Brown,  17  Id.  67;  Batchelder  v.  Ccurier,  19 
Id.  707;  Myer$  v.  Haroey,  23  Id.  60;  Fl<yyd  v.  Ooodmn,  29  Id.  130;  Walter  v. 
Oemantf  53  Id.  491;  McMichael  x,  McDermoU,  55  Id.  560;  and  see  Keyser't 
Appeal,  53  Id.  487;  compare  Farr  v.  Sims,  24  Id.  396;  but  continued  posses- 
sion is  presumptive  evidence  of  fraud:  Stovall  t.  Farmers*  and  MerduuUU^ 
Bank,  47  Id.  85;  KuyhendaU  v.  McD<maid,  57  Id.  212. 

Pbivatb  Sale  07  Psbsonal  Profebtt  Unaoooicpanied  bt  Possession  n 
Fraudulent  as  against  Cbxditobs  07  Vendob:  JaartU  v.  DavU,  61  Am. 
Dec  166,  and  notes  collecting  prior  cases. 

Possession  07  Personal  Property  is  PBxsuMPTiyE  Evidenoe  aw  Ownbb- 
SHIP;  Magee  v.  SeoU,  53  Am.  Dec.  49,  and  prior  cases  in  note. 

Agent's  Dbolabations,  when  Evidence  against  Pbinoipal:  CM  t. 
Johnson^  62  Am.  Deo.  457,  and  note  referring  to  other  cases  in  this  series. 

EVFEOT  07  BePBESENTATIONS  AT  SHEBIPF'S  SaLB  THAT  PUBOHASB  »  TO  Bl 

voB  Benefit  or  Deibndant  in  Execution:  See  Byen  t.  Fowler,  54  Am. 
Dec  271;  Kinard  ▼.  Httr$,  55  Id.  643. 


Wood  v.  Fales. 

[24  PXjnWTLTAKlA  STAXB.  2M.] 

Bailob  has  No  Title  to  Otheb  Goods  Bexainino  in  Bailee's  Hands* 
though  of  like  character  and  intended  to  be  put  in  the  place  of  the 
bailed  goods,  where  such  goods  have  not  been  actually  confused,  but 
disposed  of  by  the  bailee. 

Feigned  issue.  The  plaintiffs  had  contracted  to  send  the 
proprietors  of  a  printing  establishment  cloths  to  be  printed 
and  returned.  The  plaintiffs  were  to  advance  a  certain  amount 
on  the  cost  of  printing,  but  the  printers  were  to  have  no  prop- 
erty in  the  cloths.  The  sheriff  afterwards  seized,  on  ezecutiony 
all  the  goods  in  the  establishment,  and  the  plaintiffs  thereupon 
claimed  two  hundred  and  fifty  pieces  of  the  goods,  but  being 
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unable  to  identify  them,  claimed  that  a  like  nmnber  of 
of  similar  goods  should  be  set  aside  for  them,  which  was 
fused.    The  charge  to  the  jury  is  stated  in  the  opinion. 

Henry,  for  the  plaintifEs  in  error. 
Biddle,  contra. 

By  Court,  Lowbie,  J.  The  plaintifEs  sent  a  laige  number  of 
pieces  of  printing  cloths  to  a  printing  establishment,  the  own- 
ers of  which  usually  had  on  hand  large  quantities  of  similar 
goods  of  their  own.  The  sheriff  seized  in  execution  all  the 
goods  that  were  in  the  establishment,  and  thereupon  the  plaint- 
iffs claimed  two  hundred  and  fifty-two  pieces  of  the  goods  thus 
taken;  and  not  being  able  to  identify  their  own  goods,  they 
<:laim  that  number  of  similar  goods.  The  court  below  said 
they  had  a  right  to  them  if  the  printers  had  actually  confused 
the  plaintiffs'  goods  with  iheir  own,  so  that  those  of  each  could 
not  be  distinguished;  but  that  if  the  printers  had  not  actually 
confused,  but  only  disposed  of,  the  plaintiffia'  goods,  even 
though  they  had  at  the  time  goods  of  like  character  of  their 
own  which  they  intended  to  put  in  their  place,  the  plaintiflh 
could  not  be  regarded  as  having  any  title  to  the  goods  remaining 
on  hand. 

This  seems  to  be  right.  The  law  sometimes  confuses  rights 
as  a  convenient  or  necessary  means  of  resolving  a  confusion  of 
goods;  but  it  does  not  reverse  the  process.  If  land  or  goods 
be  taken,  it  does  not  allow  ejectment  or  replevin  for  other  simi- 
lar lands  or  goods  of  the  taker.  This  might  be  not  a  very  bad 
sort  of  remedy,  but  we  have  no  law  for  it  yet.  Grain  and 
liquids  of  different  persons  thrown  together  are  practically  un- 
distinguishable  because  of  their  nature,  and  the  law  gives  each 
owner  an  interest  in  the  bulk  proportionate  to  his  part  thrown 
in.     This  is  actual  confusion,  and  the  law  knows  no  other  kind. 

It  cannot  depend  upon  the  taking  of  another  man's  goods, 
connected  with  an  intention  and  ability  in  the  taker  to  replace 
them  by  similar  goods;  for  then  it  would  make  no  difference 
where  the  goods  of  the  wrongful  taker  should  be  found,  the 
•other  might  seize  them.  And  as  intention  is  matter  of  infer- 
ence, it  might  be  derived  from  the  mere  duty  of  restitution, 
and  then  we  should  have  to  apply  it  to  every  wrongful  taker  of 
goods,  and  replevin  would  no  longer  be  an  action  for  the  veiy 
^oods  of  the  plaintiff,  but  for  like  goods  of  the  defendant.  It  is 
not  mere  intention,  but  agreement,  that  passes  title  to  propertj. 

Judgment  afi&rmed. 
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Thb  PBiNdPAL  OASS  IS  dTXD  in  WUkkuon  ▼.  SiewoHt  85  Fiu  St.  280,  as 
4)Gaiinfl;  on  ihe  point  that  it  is  not  a  bar  to  an  action  of  ivplorin  that  the 
plaintiff's  goods  haTS  been  commingled  with  like  goods  of  the  defendant's  by 
the  wrongfnl  act  of  a  third  party.  As  to  confusion  of  goods  genenmy,  sea 
the  note  to  Ptde{fer  t.  Page^  54  Am.  Dec.  589. 


Wheatlet  V.  C: 


[24  PsmnYLTAMXA  Btass.  996.] 
RfPARTAN    PROPBIlTOIt    HAS    NOT   RlORT   TO    USS    RSAflOirABXJi   QUAHCTT 

OF  Wateb  for  PtTBFoeES  OF  HIS  BusDncss,  bat  only  a  right  to  such 
nse  as  he  can  make  of  the  water  without  materially  diminishing  it  in 
quantity  or  corrupting  it  in  quality. 

BiPABIAN  PbOFBIXTOR  MAT  Ck>NDUCT  WaTKR  TO  AnT  PaBT  OF  HIS  LaNB 

AKD  Use  It  so  Divxbtkd,  for  the  same  purposes  and  to  the  same  ex- 
tent  as  when  flowing  in  its  natural  channel,  and  may  reooyer  the  same 
damages  for  any  loss  from  interference  by  another. 
Gbantbb  of  Easbmbnt  fob  Sfboifio  Pubfosb  mat  Uai  It  fob  Dxf- 
fkrsnt  Pubfosb,  and  thereby  obtain  a  right  by  prescription  to  the 
whole  extent  of  his  user. 

Casb  by  Chrisman  against  Wheatlej  for  diTerting  and  oor- 
nipting  a  stream  of  water.  The  facts  are  soffioiantly  stated  in 
the  opinion  of  the  court. 

Lewia^  for  the  plaintiff  in  eiror. 

Wclanan  and  Pennypacher^  for  the  defendant  in  enor. 

By  Court,  Blaos,  J.  There  was  no  trouble  in  the  court  below, 
«nd  there  can  be  none  here,  about  determining  what  are  the 
main  and  principal  rights  of  the  parties  in  regard  to  the  subject* 
matter  of  the  controversj.  A  small  stream  of  water  runs  through 
the  land  of  both.  The  defendant  is  the  upi>er,  and  the  plaiiitiff 
the  lower,  proprietor.  It  is  asserted  that  the  defendant,  who  is 
working  a  lead  mine,  has  corrut>ted  the  water,  and  sensibly 
diminidied  the  volume  of  the  stream.  If  either  of  these  allega- 
tions be  true,  the  plaintiff  has  a  right  to  recover  in  this  action; 
and  if  one  verdict  be  not  enough  to  make  the  defendant  discon- 
tinue the  nuisance,  a  second  jury  will  be  instructed  to  give  such 
damages  as  will  cause  him  towi^  that  he  had  taken  the  warning 
of  the  first.  The  wrong  must  cease,  no  matter  how  trifling  it 
may  seem.  The  right  of  the  plaintiff  is  absolute  to  be  restored 
to  the  full  enjoyment  of  his  own  proi>ertyy  and  is  not  dependent 
in  any  manner  upon  its  value,  either  to  himself  or  his  adversazy. 

We  are  quite  content  with  the  exposition  which  the  judge  of 

Am.  Dao.  Vol.  LXTV— 43 


658  Wheatlet  v.  Chrisman.  [Fenn. 

tho  oommon  pleas  gave  of  the  law  which  gOTema  the  owneis  of 
lands  through  which  a  stream  of  water  ))asRPfl.  His  definition 
of  their  rights  and  obligations  is  accuiute,  us  well  as  dear. 
There  is,  indeed,  no  complaint  of  anything  he  said  on  this  branch 
of  the  case,  except  his  refosal  to  affirm  without  qualification  one 
of  the  defendant's  points;  and  if  there  be  a  part  of  the  charge 
better  entitled  to  our  approbation  than  any  other,  it  is  the  answer 
to  that  point.  The  proposition  of  the  defendant  was  that  he 
had  a  legal  right  to  use  a  reasonable  quantity  of  the  water  for 
the  purposes  of  his  business.  The  court  replied  that  his  busi- 
ness might  reasonably  require  more  than  he  could  take  consist* 
ently  with  the  rights  of  the  plaintiff.  We  cannot  see  how,  or 
on  what  principle,  the  correctness  of  this  can  be  impugned.  The 
necessities  of  one  man's  business  cannot  be  the  standard  of 
another's  rights  in  a  thing  which  belongs  to  both.  The  true 
rule  was  given  to  the  jury.  The  defendant  had  a  right  to 
such  use  as  he  could  make  of  the  water  without  materially 
diminishing  it  in  quantity,  or  corrupting  it  in  quality.  If  be 
needed  more,  he  was  bound  to  buy  it.  However  laudable  his 
enterprise  may  be,  he  cannot  cany  it  on  at  the  expense  of  his 
neighbor.  One  who  desires  to  work  a  lead  mine  may  require 
land  and  money  as  well  as  water,  but  he  cannot  have  either 
unless  he  first  makes  it  his  own. 

For  upwards  of  twenty-five  years  the  plaintiff  and  those  under 
whom  he  claims  have  maintained  a  dam  across  the  stream  above 
Lis  own  line  and  on  tne  land  occupied  by  the  defendant.  By 
means  of  this  dam  a  portion  of  the  water  is  diverted  into  a  ditch, 
and  is  led  along  a  higher  part  of  the  plaintiff's  farm  than  thai 
through  which  it  flows  in  the  natural  channel.  It  is  thus  car- 
ried to  the  plaintiff's  barnyard,  whence  it  is  suffered  to  retun> 
again  to  the  channel.  Ever  since  the  erection  of  the  dam,  the 
the  owners  of  the  plaintiff's  farm  have  used  the  water  running 
in  and  from  the  ditch  for  the  watering  of  cattle,  as  well  as 
for  the  irrigation  of  the  meadows.  Evidence  was  offered  and 
admitted  to  show  that  the  water  was  rendered  so  impure  by  the 
defendant's  works  that  it  was  imfit  for  beasts  to  drink.  This 
was  introduced  solely  to  swell  the  damages,  for  the  plaintiff 
could  sustain  his  action  and  compel  an  abatement  of  the  nuisance 
without  any  reference  to  the  dam  or  the  ditch,  or  the  use  he  made 
or  might  make  of  the  water  so  diverted,  provided  it  be  true  that 
the  water  in  the  natural  channel  was  corrupted  or  diminished; 
and  if  it  was  not  so  corrupted  or  diminished,  he  could  not  re- 
oovei  at  all.    But  the  fact  that  the  plaintiff  was  using,  and  had 
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a  right  to  use,  it  in  this  particular  way,  for  a  purposeimportttiill 
to  himself,  does  entitle  him  to  larger  damages  than  he  woolcli 
be  able  to  get  bj  merely  proving  that  his  legal  right  as  a  pro- 
prietor had  been  violated  without  causing  him  any  special  los» 
or  injury.  The  admiss:.on  of  this  evidence,  therefore,  must  have^ 
had  some  influence  on  the  verdict,  though  its  exclusion  could^ 
not  have  defeated  the  action. 

Every  one  will  admit  that  a  person  through  whose  land  a^ 
stream  runs  may  conduct  it  by  an  artificial  channel  to  any  part, 
of  his  farm,  where  he  thinks  it  will  be  best  for  him  to  have  it>. 
He  may  use  the  part  so  diverted  for  the  same  purposes,  and  tO' 
the  same  extent,  that  he  could  use  it  if  it  flowed  there  through  a. 
natural  channel,  and  may  recover  the  same  damages  for  any  losaw 
occasioned  by  the  interference  of  another  with  his  use  of  it^ 
Neither  is  it  contended  that  the  fact  of  the  dam,  by  which  the* 
water  is  diverted,  being  in  this  case  above  the  plaintiff 's  lin»^ 
and  on  land  not  his  own,  makes  any  difference,  if  the  dam  be  ^ 
lawful  structure  which  he  has  a  right  to  maintain.  The  plaint- 
iff's right  to  maintain  this  dam  is  not  disputed;  and  if  it  were,, 
his  actual  maintenance  of  it  for  upwards  of  twenty-one  years^ 
would  settle  it  at  on3e.  The  evidence  that  he  has  during  b1\ 
that  time  turned  the  water  out  of  its  natural  channel  at  a  poinfc 
above  his  own  line,  and  by  means  of  an  artificial  channel  car- 
ried it  to  his  buildings,  and  there  used  it  for  watering  his  cattle^ 
does  make  out  a  prima  facie  case  for  any  damages  he  may 
have  suffered  in  consequence  of  the  water  being  so  corrupted, 
that  he  could  no  longer  use  it  in  that  way. 

But  there  is  another  fact  in  the  case,  which  the  defendant's- 
counsel  insist  is  totaUy  destructive  of  the  plaintiff's  right  to  re- 
cover for  this  specific  injury.  It  is  this:  the  dam  was  originally 
built  in  pursuance  of  an  express  grant  by  deed  from  the  upper- 
proprietor  to  the  owner  of  the  lower  farm.  This  deed  gives  the- 
right  to  divert  the  water  for  the  use  and  purpose  of  watering  the- 
meadows  of  the  grantee.  The  argument  is,  that  the  plaintift 
could  rightfully  make  no  use  of  the  water  other  than  what  the  dee^ 
mentions,  namely,  the  irrigation  of  meadows;  that  a  different 
use  of  it,  no  matter  how  long  continued,  could  raise  no  presump- 
tion of  any  other  right  than  that  which  the  deed  gives,  and  that 
therefore  when  the  water  was  so  corrupted  that  the  plaintiff 's^ 
stock  could  not  drink  it,  he  was  disturbed,  not  in  the  enjoyment 
of  a  right,  but  in  the  perpetration  of  a  wrong.  If  these  propo- 
sitions be«80und,  the  judgment  ought  to  be  reversed.  The  prin- 
cipal stress  of  the  argument  before  us  by  the  counsel  of  either 
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side  was  on  the  question  whether  a  person  to  whom  an  easement 
like  this  has  been  granted  by  deed  for  a  specified  purpose  maj 
use  it  twenty-one  years  for  a  different  purpose,  and  then  daim  a 
right  by  prescription  to  the  whole  extent  of  his  user.  It  does 
not  appear  that  the  point  has  ever  been  decided.  We  must 
ascertain  the  true  rule  as  well  as  we  can  by  the  analogies  of  the 
law,  and  by  a  reference  to  original  principles. 

One  who  is  in  possession  of  land  is  deemed  to  be  there  by 
virtue  of  his  title,  if  he  has  one.  Upon  this  principle,  a  ten- 
ant for  years  or  for  life,  or  for  any  other  particular  estate,  can- 
not claim  the  fee  and  hold  the  land  under  the  statute  of  limi- 
tations after  twenty-one  years.  Neither  can  a  trustee  nor 
mortgagee  in  possession  be  permitted  to  set  up  an  absolute  title 
in  himself.  The  quantum  of  interest,  the  duration  or  character 
of  the  estate  which  a  person  has  in  lands  or  tenements,  over 
which  he  is  exercising  actual  dominion,  must  always  be  ascer- 
tained from  the  deed,  record,  or  contract,  if  there  be  any, 
under  which  he  has  a  right  to  hold  it.  Of  lands  which  are  un- 
improved, the  constructive  possession  will  also  be  confined  to 
that  part  which  is  covered  by  the  title.  But  where  a  man  has  a 
good  title  for  one  acre,  and  he  goes  into  actual  possession  of 
that,  and  also  of  another  acre  adjoining,  Ihere  is  no  rule  of  law 
which  forbids  him  to  hold  both  after  a  lapse  of  twenty-one 
years.  The  last  case,  we  think,  is  most  analogous  to  the  matter 
before  us.  When  an  easement  is  granted  for  one  purpose,  and 
the  grantee  exercises  the  right  mentioned  in  the  deed,  and  an« 
other  right  also,  he  is  not  less  secure  against  all  interruptions  of 
either  than  he  would  have  been  if  no  express  grant  at  all  had  been 
shown.  It  is  as  easy  to  presume  another  grant  for  watering 
horses,  superadded  to  that  for  watering  meadows,  as  it  would 
have  been,  in  the  absence  of  any  deed,  to  presume  that  there  was 
a  grant  for  both  together.  If  one  man  has  a  right  of  way  over 
another's  field,  which  he  has  exercised  without  interruption  for 
twenty-one  years,  it  will  scarcely  be  contended  that  his  right 
could  be  destroyed  by  showing  that  he  had  a  deed  for  a  similar 
right  of  way  over  a  different  field.  It  is  almost  equally  clear 
that  if  I  grant  a  right  to  pass  over  my  land  on  foot,  and 
the  grantee,  instead  of  confining  himself  to  that  mode  of  pas- 
sage, goes  over  it  continually,  for  twenty-one  years,  with  wagons 
and  horses,  a  grant  for  the  latter  purpose  ought  to  be  presumed 
in  ivddition  to  that  of  the  footway. 

It  is  contended  that  because  the  proprietor  of  the  land  abova 
could  not  prevent  the  watering  of  cattle  at  the  ditch,  beoanse  it 
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was  not*  injarious  to  him  because  he  could  not  sue  for  such  a 
use  of  the  water,  no  presumption  against  him  can  arise  from  his 
omissions  to  stop  it.  This  argument  proves  too  much.  If  it  be 
true,  it  shows  that  the  right  to  water  stock  out  of  the  ditch  was 
inseparable  from  the  right  to  have  the  ditch  there  for  the  other 
purpose.  Perhaps  this  is  the  best  solution  of  the  whole  diffi- 
culty, and  the  truest  view  that  can  be  taken  of  the  subject.  If  the 
water  cannot  be  used  for  irrigation  without  rendering  it  liable  to 
be  innocently  and  rightfully  used  for  watering  cattle  also,  then  the 
express  grant  of  the  former  privilege  implies  a  grant  of  the  latter. 

We  are  quite  dear  that  the  plaintiff  had  a  right  to  the  water 
of  the  stream  in  its  natural  condition,  the  part  that  flowed  in  the 
ditch  no  less  than  the  other;  that  the  pollution  or  material  dim- 
inution of  it  was  a  wrong,  and  that  the  court  and  jury  were 
right  in  giving  damages  for  every  injury  which  was  the  direct,  im- 
mediate, and  necessary  consequence  of  that  wrong.  The  claim  of 
the  plaintiff  being  only  for  compensatory  damages,  and  not  being 
founded  on  the  animus  but  on  the  acts  of  the  other  party,  it 
can  be  a  matter  of  no  consequence  whether  or  not  the  defendant 
knew  the  extent  of  the  injury  he  was  committing. 

Judgment  affirmed. 

Riparian  Pbofbibtob's  Right  to  Rbasonablx  Usb  or  Watxr:  See  note 
to  NewhaU  v.  Ireson,  64  Am.  Dec.  794,  referring  to  prior  cases;  BlUott  v.  FUch' 
hurg  R.  B.,  57  Id.  85;  Eddy  v.  Simpeon^  58  Id.  408.  The  mode  and  extent 
to  which  a  riparian  proprietor  may  nse  and  apply  the  waters  of  a  stream,  as  be- 
tween him  and  another  riparian  proprietor,  is  not  what  would  be  requisite  for 
his  particular  business,  but  what  is  reasonable,  having  reference  to  the  rights 
of  the  other  proprietors  in  the  stream,  without,  by  such  use,  materially  dimin- 
ishing it  in  quantity  or  corrupting  its  quality.  If  one  requires  more  than  this, 
he  cannot  claim  it  as  a  natural  right.  The  necessity  of  one  man^s  business  is 
not  to  be  made  the  standard  of  another  nuui*s  rights:  BcUavia  Mfg*  Co.  t. 
NewUm  Wagon  Co,,  91  HI.  246;  Union  MiU  A  Mining  Co.  v.  Ferru^  2  Saw. 
196,  both  citing  the  principal  case. 

Thb  frincifal  oasr  is  alho  oitxd  in  Lane  v.  Miller,  27  Ind.  637,  to  the 
point  that  in  Pennsylvania  an  executed  license  is  not  revocable;  and  it  is 
referred  to,  with  others,  in  Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  St.  41,  as 
being  oases  of  a  dominant  and  servient  tenement,  pcesoriptlons  in  gneeifate. 
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[M  Pxinrvn.yAiiiA  Staxb,  847.] 
PUBOHABSB  OF  RiGHT    TO  MiNB  IS    NOT  BoUND  TO  DlSOLOn   HIS    KnOWL- 

XDOB  OF  MiFBRADS  ON  Laivd,  of  the  value  of  which  the  vendor  was 
ignorant,  although  he  knew  of  the  deposit;  and  the  mere  fact  of  the 
knowledge  on  the  one  side,  and  the  ignorance  on  the  other,  will  not  be 
m  groand  for  impugning  the  validity  of  the  deed. 
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CoirVKTANOB  WILL  BB  lNYALn>ATBD  OT  PVBOSAaiB    MaKBB  Mm&rATKMMST 

or  Matbbxal  Faot  daring  the  negotiatioii  for  the  piirhiinr  of  the  Usd, 
jad  tha«  misleads  the  seller  and  indooes  him  to  sell  ak  a  lower  prioe 
than  he  otherwise  wonlcL 

^IM07    MUST    BE    ClBAB   THAT    FaLBBHOOD  WAS    TOLD  DiBBCTLT  OB  LfDI- 

BRGTLT  TO  G&ANTOB,  TO  Invaudatb  Dbbd  by  showing  that  miarepre- 

•entations  were  used  to  obtain  it.    It  is  not  to  be  supposed  that  he  was 

influenced  by  a  statement  neither  made  to  himself  nor  commonicated  to 

him. 
ICbbb  iNADiBQUAcnr  OF  Pbigb  is  not  Suffioibnt  to  Set  asidb  Dbkd.     It 

is  sometimes  regarded  as  a  saspidons  circumstanoe  when  ooapled  with 

other  strong  evidence  of  fraud. 
Dorbss,  to  Ikvalidatb  Dbkd,  must  bb  or  Pbbson*    A  deed  cannot  be 

«Toided  merely  by  proving  a  threat  to  sue  the  grantor  for  a  good  eaoae 

of  action. 

DbOLABATIONS  07  PUBOHASEB  OF  MINERAL    BlOHT  AS    TO  WOBSHLBSSNBBS 

OF  Minerals  on  Lands  in  Neiohborhooo  are  Inaomibsiblb  against 
him,  in  an  action  seeking  to  set  aside  the  conveyance  for  fraud,  when  no 
'Offer  was  made  to  show  that  the  grantor  ever  heard  the  deolaratioiia 
Trom  the  purchaser,  or  from  anybody  else. 

rSviDBNCE    THAT   GrANTOR  WAS    PoOR    MaN    MAT  BE   PbOPERLT  RbJEOTED 

in  an  action  seeking  to  set  aside  the-oonveyanoe. 
DiaoLAiHER  OF  All  Right  to  Land  exobft  Prtvilbge  or  Taxibo  out 
Chbomb  may  be  Filed  by  the  defendant  in  ejectment  during  the  triaL 
.  Bxceftion  to  Rejeotion  of  CIonyebsations  in  Evidence  will  not  be 
•Considered  by  the  supreme  court  when  the  record  does  not  state  what 
the  conversations  were. 

XEVIDBNCE  IS  InADBCISSIBLE  OF  TRANSACTION  WHEN  IT  WAS  NOT  ONLY  BE- 
TWEEN Other  Parties,  but  when  it  throws  no  light  on  a  transaotton 
which  took  place  several  yeara  previous,  although  it  was  oonoeming  the 
sale  of  minerals  in  both  cases. 

'Abolarations  of  Intention  to  Monopouzb  Business,  by  Pubohaske  of 
Mineral  Right,  is  Inadmissible  in  an  action  seeking  to  set  aside  the 
conveyance. 
Letter  from  Purchaser  of  Mineral  Right  mat  be  Read  to  Jury  as 
evidence  of  his  fair  dealing  With  the  seller,  in  an  action  in  which  the 
latter  seeks  to  set  aside  the  conveyance,  where  a  witness  testifies  that  he 
received  the  letter  making  an  oflSsr,  and  communicated  the  same  to  the 
seller. 

'Ejbotkbnt,  in  the  nature  of  a  bill  in  equity,  to  set  aside  a  deed, 
^hy  which  Harris,  in  consideration  of  fifty  dollars,  conyejed  cer- 
tain land  to  Tyson,  *'  for  the  purpose  of  digging  or  removing  all 
minerals  or  mineral  substances  of  value."  The  plaintiff  claimed 
that  the  deed  was  procured  by  concealments,  fraudulent  repre- 
sentations, and  duress,  and  for  an  inadequate  consideration.  It 
appeared  that  both  parties  knew  of  the  existence  of  chrome  on 
Harris's  land,  but  that  Tyson  only  began  to  take  out  sand 
chrome,  which  was  found  to  exist  in  large  quantitieB,  several 
•jears  later.    It  was  sought  to  prove  that  l^yson,  concealing  his 
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knowledge  of  the  nature  and  Talue  of  sand  chrome,  made  par- 
<!ba8es  of  nearlj  all  of  the  land  in  the  neighborhood  of  Harris's 
form  on  which  was  to  be  found  sand  chrome;  and  before  he 
made  the  purchases,  circulated  reports  that  the  sand  chrome  in 
the  neighborhood,  and  on  the  plaintiff's  farm,  was  of  no  value, 
^th  the  purpose  of  enabling  him  to  purchase  either  the  land  or 
the  ore  at  less  than  its  real  value;  but  the  evidence  was  rejected 
Evidence  was  given,  on  behalf  of  the  plaintiff,  to  the  effect  that 
his  land  was  worth  from  five  thousand  dollars  to  ten  thousand 
dollars,  but  without  the  chrome  it  was  not  worth  more  than 
three  hundred  dollars  or  four  hundred  dollars;  and  that  before 
the  date  of  the  deed  in  question,  Harris  had  agreed  to  sell  Tyson 
the  land  itself;  but  on  his  subsequently  refusing,  Tyson  declared 
that  unless  he  sold  the  mineral  right  he  should  sue  him  for 
damages  for  breach  of  contract,  whereupon  the  deed  under  con- 
sideration was  executed.  The  plaintiff  further  offered  to  prove 
that  he  was  a  poor  man;  that  Tyson  had  certain  conversations 
about  sand  chrome  shortly  after  the  deed  was  made,  but  what 
the  conversations  were  was  not  stated;  that  Tyson  had  declared 
his  intention  to  monopolize  the  chrome  business;  and  also,  it  was 
proposed  to  ask  a  witness  what  the  latter  paid  another  for  chrome 
some  five  or  nine  years  after  the  transaction  between  Harris  and 
Tyson;  but  all  this  evidence  was  rejected.  A  witness  on  the 
part  of  the  defendant  testified  as  to  negotiations  between  Harris 
and  Tyson,  who  stated  that  he  had  received  a  letter  from  the 
latter  making  an  offer,  which  he  communicated  to  Harris,  and 
this  letter  was  read  to  the  jury  under  objection  from  the  plaint- 
iff. The  defendant,  during  the  trial,  under  plaintiff's  objection, 
filed  a  paper  disclaiming  all  right,  title,  and  interest  in  the  prem- 
ises described  in  the  writ,  except  so  far  as  concerned  the  mineral 
right.    There  was  a  verdict  for  the  defendant. 

Bell^  for  the  plaintiff  in  error. 

Hickman  and  Levris,  for  the  defendant  in  error. 

By  Court,  Black,  J.  This  action  depends  on  the  defendant's 
right  to  dig  and  take  away  chrome  from  the  land  of  the  plaintiff. 
The  defendant  claims  that  right  under  the  plaintiff's  deed, 
^ving  and  granting  it  in  due  form.  But  the  plaintiff  asserts 
that  the  deed  is  fraudulent  and  void,  because:  1.  The  defendant 
suppressed  the  truth;  *i.  He  suggested  a  falsehood;  3.  He  paid 
■a  totally  inadequate  consideration;  and  4.  He  got  the  deed  by 
means  of  threats  which  amounted  to  duress. 

1«  A  person  who  knows  that  there  is  a  mine  on  the  land  of 
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another  may  neyertheleBS  buy  it.  The  ignoianee  of  the  Tendor 
is  not  of  itself  fraud  on  the  part  of  the  purchaser.  A  purchaser 
is  not  bound  by  our  laws  to  make  the  man  he  buys  from  as  mse 
as  himself.  The  mere  fact,  therefore,  that  Tyson  knew  there 
was  sand  chrome  on  Harris's  land,  and  that  Harris  himself  was 
ignorant  of  it,  even  if  that  were  exclusively  established,  would 
not  be  ground  for  impugning  the  validity  of  the  deed.  But  it 
is  not  by  any  means  clear  that  one  party  had  much  advantage 
over  the  other  in  this  respect.  They  both  knew  very  well  that 
chrome  could  be  got  there,  which  one  wanted  and  the  other  had 
no  use  for.  But  the  whole  extent  of  it  in  quantity  was  probably 
not  known  to  either  of  them  for  some  time  after  the  deed. 
When  it  was  discovered  that  sand  chrome  was  as  valuable  as  th& 
same  mineral  found  in  the  rock,  and  that  large  quantities  of  the 
former  could  be  got  in  certain  parts  of  the  fast  land  as  well  as 
by  the  streams,  it  was  natural  enough  that  the  plaintiff  should 
repent,  and  the  defendant  rejoice  over  the  contract;  but  this  did 
not  touch  its  validity,  Evezy  man  must  bear  the  loss  of  a  bad 
bargain  legally  and  honestly  made.  If  not,  he  could  not  enjoy 
in  safety  the  fruits  of  a  good  one.  Besides,  we  do  not  feel  sure 
that  the  contract  has  made  the  plaintiff  any  poorer,  for  it  is  not 
improbable  that  he  would  never  have  discovered  the  value  of  the 
mineral  deposit  on  his  land,  if  he  had  not  granted  to  the  de- 
fendant the  privilege  of  digging. 

2.  If  the  defendant,  during  the  negotiation  for  the  purchase, 
willfully  made  any  misstatement  concerning  a  material  fact,  and 
thus  misled  the  plaintiff  and  induced  him  to  sell  it  at  a  lower 
price  than  he  otherwise  would,  then  the  contract  was  a  cheat, 
and  the  deed  is  void  utterly.  But  in  all  cases  where  the  evi- 
dence brings  the  parties  face  to  face,  the  language  and  con- 
duct of  the  defendant  seem  to  have  been  unexceptionable.  An 
offer  was  made  and  rejected  to  prove  that  Tyson  had  made 
certain  statements  in  the  neighborhood  which  were  calculated 
to  produce  the  impression  that  all  the  chrome  in  that  region 
was  not  very  valuable.  It  was  even  proposed  to  be  shown  that 
he  had  spoken  in  depreciating  terms  of  sand  chrome  on  a  tract 
adjoining  Harris's.  It  would  at  least  have  been  useless,  and  it 
might  have  had  a  pernicious  influence  on  the  minds  of  the  jury, 
to  have  admitted  such  evidence.  To  invalidate  a  solemn  deed 
by  showing  that  misrepresentations  were  used  to  obtain  it,  there 
must  be  very  clear  proof  that  the  falsehood  was  told  directiy  or 
indirectly  to  the  grantor.  It  is  not  to  be  supposed  that  he  was 
influenced  by  a  statement  neither  made  to  himself  nor  com- 
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municated  to  him.  If  the  yendee's  coodnct  in  all  liis  transac* 
(dons  with  the  vendor  was  honest  and  fair,  he  is  not  answerable  in 
this  action  for  what  he  may  have  said  elsewhere  to  other  persons. 

3.  Here  inadequacy  in  price  is  not  sufficient  to  set  aside  adeed. 
It  is  sometimes  regarded  as  a  suspicious  circumstance  when 
coupled  with  other  strong  evidence  of  fraud.  Here  it  would 
hardly  be  en^^'tled  to  that  much  consideration.  The  sale  of  this 
privilege  at  a  low  price  is  explained  by  so  many  reasons  that  it 
is  not  necessary  to  account  for  it  by  supposing  there  was  any 
foul  play.  But  it  is  enough  to  say  that  the  plaintiff  had  a  right 
to  sell  at  what  price  he  pleased  or  keep  his  property.  Having 
chosen  to  do  the  former,  he  cannot  undo  it  by  changing  his  own 
mind. 

4.  The  allegation  of  duress  is  founded  on  these  facts:  Before 
the  date  of  the  deed  now  in  question,  Harris  made  a  written 
contract  with  Tyson  to  sell  him  his  land  out  and  out;  but  he  re- 
fused to  make  the  conveyance,  and  Tyson  declared  that  he  would 
bring  an  action  on  the  covenant.  The  difficulty  was  then  set- 
tled by  the  cancellation  of  the  agreement,  and  the  execution  of 
the  deed  granting  the  mineral  right.  The  court  received  this 
evidence,  and  most  properly  instructed  the  jury  that  duress,  to 
invalidate  the  deed,  must  be  of  the  person.  For  the  plaintiff  it 
was  insisted  that  the  deed  might  be  avoided  merely  by  proving 
a  threat  to  sue  the  grantor  for  a  good  cause  of  action.  There  is 
not  only  no  judicial  decision  in  favor  of  this  opinion^  but  I 
think  it  is  new  even  as  an  argument  at  the  bar. 

This  is  the  whole  body  of  the  case.  There  is  nothing  else  of 
leading  importance  in  it.  Yet  the  judgment  is  brought  here  on 
no  less  than  thirty-nine  exceptions. 

The  first,  second,  fourth,  fifth,  seventh,  eighth,  ninth,  tenth, 
twelfth,  thirteenth,  fourteenth,  fifteenth,  sixteenth,  and  thirty- 
ninth  disclose  a  succession  of  struggles  to  get  in  evidence  of  Ty- 
pon's  declarations  concerning  sand  chrome  on  other  lands  in  the 
same  neighborhood.  These  declarations  nmy  have  had  a  tendency 
to  impress  the  minds  of  those  who  heard  them,  and  who  knew 
nothing  on  the  subject  from  other  soturces,  with  the  opinion  that 
sand  chrome  was  worthless,  but  they  had  no  connection  with 
and  no  relevancy  to  the  purchase  from  Harris,  except  that  his 
land  had  the  same  kind  of  mineral  in  it.  No  attempt  or  offer 
was  made  to  show  that  Harris  ever  heard  these  statements  frrm 
^son,  or  heard  of  them  from  anybody  else. 

The  third  is  the  rejection  of  evidence  that  the  plaintiff  was  a 
poor  man.    It  is  impossible  to  see  what  this  had  to  do  with  the 
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merits  of  the  case.    It  could  not  strengthen  any  more  fhaa  it 
-could  weaken  his  title  to  the  property  in  dispute. 

The  sixth  points  ns  to  an  exception  by  which  we  find  that  the 
•defendant  filed  of  record  a  disclaimer  of  all  right  to  the  land, 
•except  the  privilege  of  taking  out  chrome.  It  is  not  denied  that 
tnis  put  the  dispute  on  its  true  ground.  The  defendant  had  a 
right,  and  perhaps  it  was  his  duty,  to  file  it.  Certainly  it  did 
the  plaintiff  no  harm.  The  bill  of  exceptions  does  not  say  that 
ihe  paper  was  read  to  the  jury. 

The  seventeenth  and  eighteenth  were  offers  to  prove  converBa- 
tions  of  Tyson,  but  what  the  conversations  were  was  not  stated, 
nor  so  much  as  hinted  at.  It  is  impossible  for  us  to  make  any- 
thing out  of  exceptions  like  these. 

The  subject  of  the  nineteenth  was  a  proposal  to  prove  a  trana- 
action  between  two  other  parties,  who  were  altogether  stnuigers 
to  this  business.  It  was  about  chrome,  to  be  sure;  but  it  could 
have  thrown  no  light  on  the  subject  under  investigation.  It 
was  not  only  a  bargain  between  other  parties,  but  it  was  five 
to  nine  years  later  in  time  than  the  contract  between  Harris 
aDd  Tyson,  and  the  bill  of  exceptions  does  not  even  show  what 
its  tonus  were.  We  take  it  for  granted  that  this  offer  was  not 
made  for  the  purpose  of  showing  the  disparity  between  the  value 
of  Harris's  ore  and  the  price  he  got  for  it,  because  the  court  gave 
the  plaintiff  leave  to  prove  all  he  could  on  that  subject,  and  the 
Tcry  witness  of  whom  the  question  was  asked  testified  fully  and 
directly  to  the  point. 

In  the  twentieth  we  see  an  offer  to  prove  that  it  was  l^^n's 
declared  intention  to  monopolize  the  chrome  business.  This  is 
somewhat  indefinite.  If  Tyson  really  thought  he  could  get  a 
monopoly  in  the  proper  sense  of  the  word — ^that  is,  a  law  for- 
bidding all  persons  but  himself  from  engaging  in  such  an 
enterprise — ^he  is  not  the  shrewd  man  he  is  represented  1»  be, 
and  his  fancy  was  a  very  harmless  one.  If  he  intended 
merely  to  cany  on  the  manufacture  of  chrome  so  largely  and 
eell  it  so  cheaply  that  no  one  would  think  it  worth  while  to 
compete  with  him,  then  he  is  a  meritorious  citizen.  He  has  a 
right  to  all  he  can  ynn  by  his  science,  labor,  and  capital  honestly 
employed.  Either  way,  the  evidence  offered  could  serve  no 
purpose,  except  to  waken  prejudices  which  had  better  be  al- 
lowed to  sleep. 

The  letter  mentioned  in  the  twenty-first  specification  was  prop- 
«rly  admitted.  Its  contents  were  communicated  to  Harris  pend- 
ing the  negotiation,  and  show  how  it  was  conducted.    After  all 
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that  was  said  about  fool  play  in  gettisg  the  bargain^  to  withhold 
from  the  jnxy  this  clear  and  direct  eyidence  of  Tysoa'a  fair  deal- 
ing would  haye  been  gross  injustice  to  him. 

The  remaining  specifications  refer  to  the  charge.  Those  num* 
bered  from  22  to  37,  inclusive,  are  intended  to  particularize  the 
several  mistakes  which  the  judge  fell  into,  and  the  thirty-eighth 
makes  the  sweeping  assertion  that  the  whole  scope  and  tenor  of 
the  charge  is  erroneous.  Of  all  the  specific  errors  assigned  we 
do  not  find  one  which  we  would  feel  justified  in  calling  an  error, 
.and  the  charge  as  a  whole  is  impartial  and  sound.  It  contains 
so  convincing  a  refutation  of  the  views  which  the  plaintiff 'b 
counsel  took  of  the  case,  that  we  wonder  they  were  not  per- 
fectly satisfied  with  it. 

Judgment  afi&rmed.  ^_^ 

Vkndbb  is  not  Bound  to  Disglosk  Fact  that  thxrb  is  Mbte  oir  Lahv 
'Sold,  thongb  if,  on  being  interrogated  as  to  that,  he  denies  all  knofwledge, 
the  denial  will  be  a  frand:  Smith  v.  BeaUff^  40  Am.  Dec.  436. 

Misbeprbsentations,  when  Basis  of  Belief:  See  Tyrcn  v.  Pasamoret  44 
Am.  Dec.  181,  and  note  collecting  prior  cases:  Juzan  v.  TotUmmj  Id.  448f 
MUf8  y.  Stevens^  45  Id.  021;  HammaU  v.  Emeri*on^  46  Id.  598;  Munroe  ▼. 
Priicfuira,  50  Id.  203;  Mitchell  ▼.  Zimmerman,  51  Id.  717;  MeOar  v.  WUl- 
-MHRj,  82  Id.  739.  The  principal  case  is  cited  in  McAleer  v.  McMwrray,  68 
Fa.  St.  136,  to  the  point  that  representations  which  will  entitle  a  party  to 
recoyer  on  the  ground  of  a  deceit  must  be  both  false  and  fraadulent,  and  snoh 
418  to  induce,  and  did  induce,  the  plaintiff  to  part  with  value. 

Inadequaot  as  Gbound  vob  Setting  aside  Contbact  ob  Deed:  Sec 
Traceij  v.  Sachet,  59  Am.  Dec.  610,  and  note,  where  numerous  cases  are  collected; 
DamcUon  t.  JAttU,  60  Id.  81;  Lester  t.  Mohan,  Id.  530;  also  Britcoe  ▼. 
Bronaugh,  46  Id.  108;  Spann  v.  Baltaell,  Id.  346. 

Ddkess,  What  is:  ffatter  v.  Oreenlee,  26  Am.  Dec  370,  and  note,  where  the 
question  is  considered:  Moore  t.  Adams,  32  Id.  723;  SUn^ffer  v.  Latshaw,  27 
Id.  207;  Eddjf  v.  Herrin,  35  Id.  261;  note  to  Mayor  of  Baltimore  v.  L^erman^ 
45  Id.  153;  Altton  t.  Durant,  49  Id.  596. 


Sandfobd  v.  Catawissa,  Williamhpobt  &  Ebes 

RaILBOAI)   GOMPAI^. 

[34  PB]finn.TAiiZA  Stats,  878.] 

'Eqihtt  Jurisdiction  of  Courts  of  Pennsylvania  oyer  Gorporations  n 
General  and  Unlimited,  although  with  respect  to  individuals  the 
equity  powers  are  circumscribed  within  a  limited  sphere. 

'Express  Compant  Engaged  in  Transporting  Small  Paokaoib  has 
Right  to  Benefits  of  Railroad  as  much  as  the  owners  of  the  pack- 
ages possess  in  person. 

■BxcLusivB  Priyileoes  cannot  be  Granted  bt  Railroad  CoMPAirr  !• 

0ns  EXPIlEm  COMPANT  OYER  ANOTHER. 
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Bill  in  equity  bj  a  stockholder  for  an  injanction  restraining 
fche  Catawissa,  Williamsport  &  Erie  Railroad  Company  from 
carrying  on  business  in  pursuance  of  a  contract  made  with  tiie 
International  Express  Company.     The  opinion  states  the  facts. 

Campbell,  for  the  complainant. 
Oadwalader  and  Bead,  for  the  respondents. 

By  Court,  Lbwis,  C.J.    It  is  provided  by  the  act  of  the  aixteentb 
of  June,  1836,  that  the  supreme  court  and  the  several  courts  of 
common  pleas  shall  have  the  junsdiction  and  powers  of  a  court 
of  chancery,  so  far  as  relates  to  the  supervision  and  control  of  all 
corporations  other  than  those  of  a  municipal  character.  -  The 
equity  powers  of  our  courts  in  respect  to  individuals  are  circum- 
scribed within  a  limited  sphere:   Gilder  v.  Merwin^  6  WharL 
522.     But  over  corporations,  their  equity  junsdiction  is  general 
and  unlimited.    In  the  exercise  of  it  they  possess  all  the  power 
and  jurisdiction  of  a  court  of  chancery  by  bill,  inj  unction,  or  other- 
wise, as  the  equity  of  the  case  may  require:  Commonweallh  v. 
Bank  of  Pennsylvania,  3  Watts  &  S.  193.     Railroad  corpora- 
tions must  necessarily  possess  very  extensive  powers  to  enable 
them  to  carry  into  effect  works  of  great  magnitude,  and  it  would 
be  most  prejudicial  to  the  interest  of  all  persons  with  whose 
property  they  interfere,  if  there  were  not  a  jurisdiction  continu- 
ally open  and  ready  to  exercise  its  power  for  the  purpose  of 
keeping  them  within  that  limit  which  the  legislature  has  thought; 
proper  to  prescribe  for  the  exercise  of  their  powers.    If  they  go 
beyond  the  power  which  the  legislature  has  given  them,  and  in 
a  mistaken  exercise  of  those  powers  interfere  with  the  property 
of  individuals,  the  court  is  bound  to  interfere:  Agar  v.  Begenxt's 
Canal  Company,  Coop.  77;  Dun  Biver  Navigation  Company  v. 
North  Midland  BaUway  Company,  1  Eng.  Bailw.  Cas.  135. 

Although  a  railroad  company  is  a  private  corporation  in  one 
sense  of  the  term^  it  is  one  in  which  the  public  have  a  very  great 
interest,  and  the  paramount  object  of  the  legislature  in  creating 
such  a  corporation  is  the  interest  of  the  public.  It  is  upon  the 
ground  that  such  companies  are  incorporated  for  public  use 
that  the  power  given  to  them  to  take  private  property  for  the 
construction  of  their  roads  against  the  will  of  the  owners  has 
been  sustained.  The  legislature  possesses  no  constitutional 
power  to  authorize  the  seizure  of  private  property  for  private 
purposes,  even  on  giving  just  compensation.  The  power  of  the 
legislature  to  authorize  municipal  officers  to  tax  the  people  of 
cities,  boroughs,  and  counties  for  the  payment  of  subscriptions 
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to  railroad  corporaiioiis  has  been  sustained,  on  the  ground  that 
* '  a  railroad  is  a  public  highway  for  the  public  benefit : "  Sharpien 
▼.  Miayor  etc.  of  PhUadelphxa,  21  Pa.  St.  169  [59  Am.  Deo.  759]. 
The  nature  of  this  peculiar  and  improTed  class  of  highways  makes 
it  indispensable  to  the  public  safety  that  the  transportation  on  it 
should  be  placed  under  the  strict  regulation  of  one  oontnAIing 
head.  This  necessity  has  led  to  the  usual  grant  of  power  to 
proTide  cars,  locomotives,  and  to  embark  in  the  business  of 
transportation  of  freight  and  passengers.  When  this  power  is 
assumed,  the  company  becomes  a  common  carrier,  and  thus 
exercises  a  sort  of  public  office,  and  has  public  duties  to  {Mr- 
form.  It  is  bound  to  receive  and  carry  all  the  goods  offered  for 
transportation,  and  is  liable  to  an  action  in  case  of  refusal  with- 
out sufficient  cause:  New  Jersey  Steam  Navigation  Company  v. 
Merchants*  Bank,  6  How.  882.  Even  lateral  railroads,  established 
by  law  for  the  purpose  of  enabling  the  proprietors  to  convey 
their  minerals  to  the  public  thoroughfares,  may  be  used  by  the 
public  generally  on  payment  of  the  established  rates  of  toll: 
Act  of  May  5,  1832.  It  is  true  that  a  private  railroad  may 
be  constructed  on  the  land  of  the  proprietors.  In  such  a 
case,  the  public  have  no  more  interest  in  it,  nor  control  over  it, 
than  they  have  in  any  other  improvements  which  men  make  on 
their  own  lands. 

But  wherever  a  charter  is  granted  for  the  purpose  of  con- 
structing a  railroad,  and  the  corporation  is  clothed  with  the 
power  to  take  private  property  in  order  to  carry  out  the  object, 
it  is  an  inference  of  law,  from  the  extent  of  the  power  conferred, 
and  the  subject-matter  of  the  grant,  that  the  road  is  for  the 
public  accommodation.  The  right  to  take  tolls  is  the  compen- 
sation to  be  received  for  the  benefits  conferred.  If  the  public 
are  entitied  to  these  advantages,  it  results,  from  the  nature  of 
the  right,  that  the  benefits  should  be  extended  to  all  alike,  and 
that  no  special  privileges  should  be  granted  to  one  man,  or  set 
of  men,  and  denied  to  others.  The  special  stipulations  inserted 
in  chartera  for  the  purpose  of  securing  these  rights  are  placed 
there  in  abundance  of  caution,  and  affirm  nothing  more  than 
the  common  right  to  equal  justice,  which  exists  independent  of 
such  provisions.  Of  this  character  is  the  declaration  in  the 
charter  of  the  railroad  company  before  us,  which  requires  it  to 
transport  articles  "  in  the  order  in  which  "  it ''  shall  be  requested 
to  transport  the  same,  *  *  *  so  that  equal  and  impartial  justice 
shall  be  done  to  all  owners  of  property,  *  *  *  who  shall  pay  or 
tender  the  toll  or  freight  due  under  this  act."    The  supposed  ne- 
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oessity  for  such  provisions  in  charters  granted  in  this  countrj  and 
in  England  proves  nothing  more  than  that  the  law-makers  in  both 
countries  were  aware  of  the  difficulty  in  holding  large  oorpoia- 
tions  to  those  common  obligations  of  justice  which  individuals 
feel  bound  to  acknowledge  without  legislative  enactment. 

Ah  express  company  engaged  in  the  business  of  transporting 
small  packages  has  as  good  a  right  to.  the  benefits  of  the  iBilroad 
as  the  owners  of  the  packages  possess  in  person.  It  is  impos- 
sible that  they  can  all  appear  in  person  to  claim  their  rights, 
and  it  is  sufficient  that  they  are  represented  by  agents,  who  are 
intrusted  with  their  goods,  and  have  a  special  properiy  in  them. 
The  business  of  carrying  what  is  called  "  express  matter"  has 
recently  grown  up,  and  is  productive  of  great  public  advantage. 
The  objection  to  canying  such  matters,  on  the  ground  of  the 
novelty  of  the  business,  has  nothing  in  it  deserving  serious  con- 
sideration. If  all  the  improvements  of  this  progressive  age  are 
to  be  excluded  from  railroad  transportation  because  they  were 
not  in  existence  when  the  charters  were  granted  for  the  roads, 
the  public  would  soon  be  deprived  of  the  chief  value  of  these 
important  works.  The  law  is  not  so  unreasonable  in  its  con- 
structions. The  rights  of  express  agents  or  carriers  have  been 
fully  recognized  in  this  respect  in  England.  They  are  entitled 
to  equal  benefits  with  others,  and  no  exclusive  advantages  can 
be  granted  to  others  to  their  injury:  Pickford  v.  Grand  Junction 
B'y  Co,,  10  Mee.  &  W.  399;  S.  0. ,  3  Eng.  Railw.  Cas.  193;  Parker 
V.  Oreal  Western  B'y  Co.,  49  Eng.  Com.  L.  253;  S.  C,  73  Id^ 

683. 

The  railroad  company,  defendant,  on  the  twenty-eighth  of 
October,  1854,  entered  into  a  contract  with  the  International 
Express  Company,  giving  to  the  latter  for  three  years  the  ex- 
clusive right  of  the  railroad  for  all  express  purposes,  at  the  vari- 
ous stations  on  the  road,  or  so  far  as  the  said  company  control 
the  matter,  and  shall  continue  so  to  control  the  same;  provided, 
nevertheless,  that  nothing  in  this  contract  shall  be  construed  to 
restrain  the  said  railroad  company  from  carrying  any  freight, 
baggage,  or  passengers  at  their  advertised  rates  for  any  indi- 
vidual or  individuals,  company  or  companies,  whatever. 

In  pursuance  of  this  contract,  the  superintendent  of  the 
railroad  company,  on  the  thirtieth  of  October,  1854,  gave  to 
Howard  &  Co.,  an  express  company,  written  notice  that  "an 
arrangement  had  been  made  with  the  International  Express  Com- 
pany which  gives  to  that  company  the  exclusive  right  of  this  road 
for  all  express  purposes;  that  the  company  take  the  route  on  Mon* 
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day,  November  6th,  and  that  this  railroad  company  will  not  cany 
the  express  matter  or  messengers  of  any  other  persons  or  com- 
pany after  Saturday,  November  4th."  The  explanations  to  b& 
found  in  the  answer  and  in  the  evidence  show  that  the  railroad 
company  is  willing  to  carry  the  express  matter  of  Howard  &  Co. 
in  their  freight  trains,  which  go  at  less  speed  than  their  pas- 
senger trains,  but  that  its  purpose  is  to  give  to  the  International 
Express  Company  the  exclusive  privilege  of  transportation  in 
their  passenger  trains.  The  railroad  corporation  has  no  right 
to  do  this.  The  power  to  regulate  the  transportation  on  the  road 
does  not  carry  with  it  the  right  to  exclude  any  particular  indi- 
viduals, or  to  grant  exclusive  privileges  to  others.  Competition 
is  the  best  protection  to  the  public,  and  it  is  against  the  policy 
of  the  law  to  destroy  it  by  creating  a  monopoly  of  any  branch, 
of  business.  It  cannot  be  done  except  by  the  clearly  expressed 
will  of  the  legislative  power.  Limited  means  may  perhaps  limit 
the  amount  of  business  done  by  a  railroad  company,  but  it 
can  never  furnish  an  excuse  for  appropriating  all  its  energies  to 
any  particular  individuals.  If  it  possessed  this  power,  it  might 
build  up  one  set  of  men  and  destroy  others;  advance  one  kind 
of  business  and  break  down  another;  and  might  make  even- 
religion  and  politics  the  tests  in  the  distribution  of  its  favors. 

Such  a  power  in  a  railroad  corporation  might  produce  evils  of 
the  most  alarming  character.  The  rights  of  the  people  are  not 
subject  to  any  such  corporate  control.  Like  the  customers  of  a 
grist-mill,  they  have  a  right  to  be  served,  all  other  things  equals 
in  the  order  of  their  applications.  A  regulation,  to  be  valid,  must 
operate  on  all  alike.  If  it  deprives  any  persons  of  the  benefits- 
of  the  road,  or  grants  exclusive  privileges  to  others,  it  is  against 
law  and  void. 

Let  the  contract  between  the  railroad  corporation  and  the  In- 
ternational Express  Company  be  declared  null  and  void,  and  h& 
canceled  and  delivered  up;  and  let  an  injunction  be  issued  re- 
straining the  railroad  company  from  carrying  on  business  in  pur- 
suance of  the  said  illegal  contract. 

Decree  to  be  drawn  for  these  purposes,  according  to  the  prayer 
of  the  bill,  with  costs  to  be  paid  by  the  defendant. 


Common  Carkikb's  Dutt  to  Accept  Goods  or  All  Who  Apply:  See  IIol- 
Uatery,  Nowlen,  32  Am.  Dec.  455;  CoU  v.  Ooodiotn,  Id.  470;  I^eh  ▼.  Newben-y^ 
40  Id.  33;  Doty  v.  Strong,  Id.  773;  Itsh  v.  Chapman,  46  Id.  393.  On  &  rail- 
road, equality  must  exist  up  to  its  capacity  to  accommodate  at  the  same  rates  for 
transportation,  and  as  far  as  possible  in  accommodation:  CkimberktHd  Vailef 
BaUroad  Ccmpany^t  Appeal,  62  Pa.  St.  230;  and  the  power  given  in  its  charter 
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to  r^gobtte  the  transportation  of  the  road  does  not  give  the  right  to  gmnt  ez- 
duflire  privUeges  to  a  partioiilar  express  company:  Chicago  etc  R,  R.  v.  P0O- 
pU^  56  ILL  384.  The  sttpnlations  contaiDed  in  snch  charters,  to  the  effect  that 
the  rates  and  charges  shall  he  equal  to  aU  who  may  offer  goods  for  transport 
tation  over  their  road,  are  bat  dedaratory  of  the  common  law:  Skipper  v.  Pexmr 
$ylvania  R.  R,^  47  Fa.  St.  341.  The  principal  case  is  cited  to  the  foregoiog 
points;  butseeit distingoished  in  AwnwMv.  PhUaddphiaetc  J2.  J2.»  68 Id. 
3S0,  in  regard  to  granting  exclusire  wharfage  privileges. 

Thb  fbincipal  cask  is  also  cited  in  Chietigo  etc  R.  R.  ▼.  People,  56  HL 
377,  to  the  point  that  a  common  carrier  is  in  the  exerdse  of  a  sort  of  pnblia 
oflSce;  in  CM  y.  lUhuHs  eic  R.  R.,  68  Id.  235,  it  is  quoted  to  the  effect  that 
if  a  corporation  go  beyond  the  powers  which  the  legidatore  has  given  it,  aad 
in  the  mistaken  exercise  of  these  powers  interfere  with  the  property  of  indi- 
vidoali,  the  court  is  bound  to  interpose  by  injunction  or  otherwise,  as  the  case 
may  be;  and  in  PhikuUlphia  etc  R.  R,  v.  Catawieaa  etc,  R,  R.,  63  Pa.  St.  41» 
it  is  cited  to  the  point  that  a  shareholder  in  a  company  may  ask  the  inter- 
position  of  a  court  of  equity  to  restrain  the  commission  of  acts  which  are  Mltra 
vires.  It  is  also  cited,  among  others,  in  Attorney  General  v.  Chicago  etc  IPy^  35 
Wis.  633,  as  showing  that  the  remedy  by  injunction,  at  a  suit  of  private 
parties  for  private  wrong,  is  recognized  and  enforced  in  a  great  number  of 
American 


Little  Sohuylkill  N.  R.  <fc  0.  Oa  v.  Nobtoh. 

[34  PammLTAinA.  Star,  465.] 

Railroad  Compant  Itself  ob  its  SuPEKorTxirDKiiT  has  No  Biobt  to 
Fix  Obsteuohon  in  Its  Tkagk.  The  track  is  a  pnblio  highway,  cod* 
structed  for  travel  and  transportation,  and  any  use  of  it  for  other  pur- 
poses is  unlawful 

Oiffx  Who  Places  Himself  on  Railhoao  Track  can  only  Reoovbb 
Damages  for  Wanton  Injttrt. 

Mutual  or  Concurrino  Neouobncb  Relieves  Defendant  from  lAJkxn^ 
ITT  for  Injurt.  The  parties  b^|ng  mutually  at  fsnlt,  there  can  be  no 
apportionment  of  the  damages. 

Venire  db  Novo  will  bb  Awarded  on  Betxbbal,  where  the  plaintiff's 
declaration  contains  a  good  cause  of  action. 

TBB0PA88  on  the  case  by  Norton  agamst  tihe  Little  Schuylkill 
Navigation,  Bailroad,  and  Coal  Company,  to  reoover  damages  for 
the  loss  of  a  thumb  through  the  alleged  carelessness  of  Uie  de- 
fendants' agents  in  running  a  looomotive-engine.  The  opinion 
•tatos  the  facts.    The  plaintiff  had  a  verdict 

Strong  and  Banks,  for  the  plaintiffs  in  error. 

SwarU  and  Davis,  for  the  defendant  in  error. 

By  Court,  Woodward,  J.  The  action  here  was  trespass  on  fha 
ease  for  a  personal  injury  resulting  from  the  n^ligent  running  of 
their  cars  l^  the  agents  of  the  defendants.     The  plaintiff  was  not 
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a  passenger,  and  the  defendants  had  assumed  no  zesponsibility, 
express  or  implied,  for  his  safeiy.  According  to  his  own  show* 
ing,  he  was  engaged  in  sawing  wood  with  a  steam  sawing  ma- 
chine, screwed  and  wedged  to  the  veiy  rail  he  knew  the  defend- 
ants were  accustomed  to  travel  with  their  locomotives  and  trains. 
The  court  ruled  that  he  was  lawfully  there.  We  are  obliged  to 
say  that  he  was  not.  He  had  the  authority  of  Bums,  an  agent 
of  the  Beading  Bailroad  Company,  for  whom  he  was  sawing 
wood;  but  it  was  in  clear  proof  that  Bums  had  no  express  an- 
thorily  to  put  him  there.  And  what  if  he  had?  Neither 
Nicolls,  the  superintendent,  nor  the  Beading  Bailroad  Com- 
pany itself,  had  any  right  to  fix  such  a  nuisance  on  that  track. 
The  Beading  Bailroad  Company  built  the  track  as  a  public  high- 
way, and  the  Little  Schuylkill  company  had,  by  express  con- 
tract, the  right  of  passage  upon  it,  but  neither  company  might 
obstruct  tho  other.  It  would  have  been  an  abuse  of  their  char- 
ter flowers  to  authorize  machinery  to  be  fastened  to  the  rail  for 
sawing  wood,  or  any  other  similar  purpose.  It  is  of  the  utmost 
moment  to  human  safety  that  railway  tracks  should  be  kept 
dear  of  all  manner  of  obstructions,  and  used  only  for  the  pur- 
poses for  which  they  were  constructed.  The  employees,  whether 
authorized  or  not,  have  no  more  right  than  strangers  to  pervert 
them  from  their  original  design,  and  devote  them  to  other  than 
the  great  public  objects  which  bring  them  into  existence.  If 
machineiy  to  saw  wood  may  be  erected  on  rails  designed 
for  public  travel,  other  establishments,  more  or  less  necessary 
to  the  business  of  railroads,  may  be  also,  and  thus  the  perils 
of  travel,  already  great  enough,  will  be  infinitely  increased. 
Until  the  legislature  shall  authorize  the  construction  of  rail- 
roads for  something  else  than  travel  and  transportation,  we  shall 
hold  any  use  of  them  for  other  purposes  to  be  unlawful,  if  not, 
indeed,  a  public  offense  punishable  by  indictment. 

When  a  passenger  in  a  railway  train  is  injured  without  fault 
on  his  part,  the  law  presumes  negligence  in  the  carrier,  for  he 
undertook  to  carry  safely,  and  we  hold  companies  to  the  strict- 
est measure  of  accountability;  but  that  they  may  be  enabled  to 
-cany  safely,  the  law  insists  upon  a  clear  track.  If,  therefore,  a 
man  plants  himself  on  the  rail,  he  must  not  expect  the  law  to 
do  more  for  him  than  to  punish  wanton  injury.  If  he  be  injured 
from  the  ordinary  pursuit  of  the  company's  legalized  business, 
let  him  blame  his  own  rashness  and  folly. 

It  is  an  incontestible  principle  that  where  the  injury  com- 
of  is  the  product  of  mutual  or  concurring  negligence. 
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no  action  for  damages  will  lie.  The  parties  being  miitaallj  iir 
fitnlt,  tibere  can  be  no  apportionment  of  the  damages.  The  law  has 
no  scales  to  determine  in  such  cases  whose  wrong-doing  weighed 
most  in  the  compound  that  occasioned  the  mischief.  A  distiius- 
tion  is  sometimes  taken  between  proximate  and  remote  causea 
of  the  injury;  but  here  it  is  so  evident  that  the  imprudence  of 
the  plaintiff  was  the  immediate  cause  of  the  injury  that  he  can- 
not recover,  even  if  the  injury  were  in  part  directiy  ascribable 
to  negligence  on  the  part  of  the  defendants. 

It  is  unnecessary,  in  this  view  of  the  case,  to  consider  whether 
the  court  erred  in  submitting  the  testimony  to  the  juiy  fo  find 
negligence  on  the  part  of  the  defendants.  They  were  caUed  on, 
by  the  second  and  third  points  submitted,  to  say  that  there  was 
no  such  evidence,  and  a  majority  of  this  court  believe  that  there 
was  none;  but  we  do  not  place  our  present  ruling  on  that  ground, 
but  on  the  position  which  the  plaintiff  described  himself  to  be 
occupying.  Doubtiess  he  considered  himself  authorized  to  place 
his  machine  on  the  road;  but  the  subaltern  who  authorized  him 
had  no  authority  himself,  and  could  have  none,  to  justify  an  act 
so  dangerous  to  all  parties,  and  so  inconsistent  with  the  institu- 
tion of  the  road. 

The  learned  judge  appeared  to  think  we  could  not  have  in- 
tended to  cut  up  the  plaintiff's  action  by  the  roots  when  it  was 
here  last  year,  or  we  would  not  have  sent  it  back.  A  moment's 
reflection  will  show  that  this  was  a  mistaken  inference.  The 
plaintiff's  declaration  contains  a  good  cause  of  action,  and  in 
such  cases,  where  we  reverse,  we  always  award  a  venire  de  novo, 
both  because  he  may,  on  a  second  trial,  find  evidence  to  support 
his  narr,,  and  because  it  is  necessary  to  enable  the  defendant  to 
recover  his  costs  if  the  plaintiff  fail  to  make  out  his  case  in  evi- 
dence. We  do  so  now.  We  send  the  case  back  to  be  made  an 
end  of  in  the  common  pleas,  if  it  prove  to  be  the  case  which 
the  plaintiff's  evidence,  as  submitted  to  the  court  below  and  sent 
up  here,  shows  that  it  was  on  the  last  trial. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

Black  and  Kkox,  JJ.,  dissented. 


EAtLBOAO  CoHFANT*s  LiABiUTT  vos  Injitbiss  TO  Trbspassibs:  See  the 
note  to  ISreer  v.  Cameron^  55  Am.  Dec  674;  and  as  regards  its  liability  for  tree- 
passing  animals,  see  Trow  v.  Vermont  CtjUral  R,  B.,  5S  Id.  191,  and  prior 
cases  in  note;  Railroad  Company  v.  Skinner,  57  Id.  654;  Louisville  etc  B,  S, 
v.  Afeltan,  58  Id.  647;  JacJaon  v.  Rutland  etc,  R.  R.,  60  Id.  246;  Chicago 
etc.  R.  R,  Y.  PatiJM^  61  Id.  65;  Murch  v.  Concord  R,  R.,  Id.  631;  Ker* 
whacker  v.  Cleveland  etc.  R.  R„  62  Id.  246.    The  anaxxthorised  use  of  a  rail- 
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load  tnek  k  nogligenoe:  Heil  v.  Okuiding,  42  Pa.  St.  498;  therefore,  where 
one  plaoei  himself  npon  the  track  he  can  claim  no  damages  except  for 
wanton  injury^  and  not  for  injury  snstained  in  the  parsait  of  the  com- 
pany's lawful  basiness  in  the  ordinary  manner,  eren  though  the  negligence 
of  the  company's  agent  contribated  to  the  result:  Mtdherrtn  v.  Delaware 
fie.  R.  R.t  81  Id.  375;  so,  except  at  crossings,  where  the  public  hare  a  right 
of  way,  a  man  who  steps  upon  a  railroad  track  does  so  at  his  periL  The 
company  has  not  only  a  right  of  way,  but  it  is  exclusive  at  all  times  and  for 
all  purposes:  Caidey  t.  PiUtburgh  etc,  R,  R,,  95  Id.  401.  The  right  of  rail- 
road companies  to  the  lawful  use  of  their  roads  without  let  or  hinderance  of 
those  who  have  no  right  to  interrupt  or  molest  their  enjoyment  is  well  settled: 
PhUaddphia  etc.  R.  R.  v.  SpeareUf  47  Id.  303;  and  until  the  legislature  shall  au- 
thorize the  construction  of  railroads  for  something  else  than  travel  and  trans- 
portation, any  use  of  them  for  other  purposes  is  unlawful:  PhUadeiphia  etc.  R. 
R.  v.  Hummellf  44  Id.  378.  The  principid  case  was  cited  to  the  foregoing  points; 
but  in  Laehawanna  etc.  R.  R.  v.  ChenewUh,  52  Id.  385,  it  was  distinguished,  in 
holding  that  where,  at  the  request  of  the  owner  of  a  freight-car,  the  agents 
of  a  railroad  attached  his  car  to  a  passenger  train,  contrary  to  the  '*  instruc- 
tions and  rules "  of  the  company,  he  agreeing  '*  to  run  all  risks,"  the  com- 
pany could  not  repudiate  the  act  of  their  agents  so  as  to  free  itself  from 
responsibility  for  negligence. 

CoitTEIBUTOKT  NeOLIOXNOB  BbLXXYXS  DjVBNBAKT  FROM  LIABILITY:    See 

I^ter  V.  Cameron^  55  Am.  Dec.  863,  and  note;  Trow  v.  Vermont  Central 
R.  R.,  58  Id.  191,  and  note;  Chicago  etc  R.  R.  v.  Patchin,  61  Id.  65;  Damoni 
Y.  New  Orleam  etc.  R.  R.,  Id.  214;  Murch  v.  Concord  R.  R.,  Id.  631.  <*The 
law  has  no  scales  to  determine  in  such  cases  whose  wrong-doing  weighed  most 
in  the  compound  that  occasioned  the  mischief:"  Catawiua  R.  R.  v.  Arm" 
ttrong,  49  Pa.  St.  193;  Potter  v.  Warner,  91  Id.  367,  both  quoting  the  princi- 
pal case.  Where  a  passenger  is  injured  by  the  overthrow  of  a  car,  this  is  evi- 
dence of  the  company's  negligence:  Stdlitfan  v.  Philadelphia  etc  R,  R.,301dL 
239,  citing  the  principal  case. 


Odd  Fellows'  Hall  v.  MAflBFiiu 

[34  PmmxLTAiiiA  Btatb,  SOT.] 

Kbbob  is  Pbbmittino  Questions  to  bb  Put  to  Jubt  ib  Cubed  whbjt 
Vbbdiot  is  Sbt  aside  akd  Nbw  Trial  Granted,  although  it  was 
agreed  that  the  evidence  given  on  a  former  trial  should  be  read  to  the 
jury,  and  all  exceptions  there  taken  should  remain  and  have  the  same 
effect  as  if  taken  at  the  second  trial. 

8ubcx)ntractobs  arb  Competent  Witnesses  to  Prove  Purchase  and 
Deltvert  or  Luiiber  to  bb  Used  on  Building,  in  a  proceeding  by 
edre/aciaa  on  a  claim  for  the  lumber  furnished  the  subcontractors  for  the 
erection  of  the  building. 

PROMissoRT  Note  Given  by  Subcontractors  vor  Lumber  is  Evidence  of 
its  Contract  Price,  in  a  proceeding  by  scire  faciae  on  a  claim  for  the 
lumber  furnished  the  subcontractors  for  the  erection  of  a  building,  and  it 
does  not  bar  a  recovery  against  the  building. 

VvxravoE  that  Building  was  Taken  Down  on  Account  of  Imfbopeb 
OaBBTRUonoN  IB  Immaterial,  in  a  prooeediqg  by  a  material-man  to 
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MMrt  %  daim  Agftiost  the  bnildiiig  for  Inmber  fainidied  in  iti 
tion. 

Claim  07  Matebial-man  as  Filed  mat  bb  Pbopbiilt  Allowxd  to  Go 
OUT  TO  JuBT,  it  oontaminfl;  &  bill  of  purticiilars,  theoomotneM  of  whiob 
ftppeared  to  have  been  established  by  the  evidence. 

LiEV  lOB  Pbicb  or  Mateeials  mat  be  Filed  aoainbt  Buxldibo,  ai^ 
THOUGH  Materials  webe  not  Used  in  CoiiSTBUcnoK,  nor  were  off 
the  right  quality  for  a  specifio  use,  if  that  fact  was  unknown  to  the 
seller,  and  they  were  of  such  a  character  as  to  justify  their  use  in  the 
construction  generally,  where  such  materials  are  contracted  for  in  good 
faith  for  the  construction  of  the  building,  and  are  deliTered  to  the  con- 
tractor for  the  building. 

Maxbbial-man  is  not  Bouvd  to  Inquibe  into  Chabacieb  of  Matebxals 
which  the  contractor  had  agreed  with  the  owner  of  the  building  to  uaa 
in  its  construction,  where  the  materials  furnished  are  of  the  kind  that 
would  induce  a  careful,  prudent,  and  skillful  man,  acquainted  with  the 
building,  to  believe  that  they  could  be  used  in  its  erection,  and  if  they 
could,  in  fact,  be  usefully  employed  in  its  construction. 

Claim  or  Material-man  Suiticientlt  Complies  with  Rbquibemerts  ov 
Pennsylvania  Statute  when  it  is  filed  in  due  time  for  Inmber  funiisbed 
*'in  and  about  the  erection  and  construction  of  the  said  building  and 
appurtenances,**  describing  the  building,  and  accompanied  with  a  bill  of 
particulars  in  which  it  was  stated  that  the  lumber  was  "  delivered  for 
the  Odd  Fellows'  Hall,  at  Columbia,  Pa." 

Matebial-man  cannot  Entobce  Lien  against  Building  if  the  materials 
were  not  furnished  upon  the  credit  of  the  building,  but  upon  that  of  tiie 
contractor;  and  even  if  furnished  upon  the  credit  of  the  building,  if  the 
•ontract  was  imfairly  made  for  an  exorbitant  price,  the  material-man 
eould  only  recover,  as  against  the  building,  what  the  materials  were 
fairly  worth. 

PfiOGEEDiKa  by  scire  facias  on  a  claim  for  lumber.  The  claim 
jmB  against  a  certain  described  building  known  as  the  Odd 
Fellows'  Hall,  at  Columbia,  for  lumber  furnished  by  Masser 
"in  and  about  the  erection  and  construction  of  said  building 
and  appurtenances."  A  bill  of  particulars  annexed  to  the  claim 
stated  that  the  lumber  was  "  delivered  for  the  Odd  Fellows' 
Hall,  at  Columbia,  Pa."  The  principal  defendants  were  the 
Odd  Fellows'  Hall  Association,  Stewart  &  Carver,  contractors,  and 
Benecker  &  Osman.  The  latter,  who  were  subcontractors  with 
Stewart  &  Carver,  under  a  written  contract  with  the  trustees  of 
the  association  for  the  erection*  of  the  building,  procured  the 
lumber  in  question  from  Masser,  and  on  the  day  of  purchase 
executed  to  him  a  promissory  note  for  the  price.  There  had 
been  a  former  trial  of  the  case,  but  a  new  trial  was  granted;  and 
in  this  trial  it  was  agreed  that  the  ''  judge's  notes  of  the  former 
trial  should  be  read  to  the  jury,  the  evidence  to  have  the  same 
t£Eect  as  if  the  witnesses  were  called  to  the  stand  and  sworn. 
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and  all  exceptions  taken  at  the  former  trial  to  remain  and  to 
have  the  same  effect  as  if  taken  at  this  trial."  One  of  the  sub- 
contractors was  called  on  behalf  of  the  plaintiff  to  prove  that 
the  lumber  was  purchased  and  delivered  to  be  used  on  the 
building.  It  was  proposed  to  show«  on  the  part  of  the  de- 
fendants, by  one  F.  S.  Bletz,  that  the  lumber  in  question  was 
of  inferior  quality,  and  not  of  the  character  which  was  to  be 
used  in  the  erection  of  the  building,  but  the  evidence  was 
rejected.  The  court  also  refused  to  admit  evidence  that  the 
lumber  was  not  used  in  the  erection  of  the  building,  and  that 
the  building  was  taken  down  on  account  of  its  improper  con- 
struction. The  claim  as  filed  was  read  in  evidence,  without 
objection,  and  it  was  permitted  to  be  sent  out  to  the  jury.  A 
verdict  was  rendered  for  the  plaintiff. 

E,  and  B.  Champneys^  for  the  plaintiffs  in  error. 
FranJdin  and  Fordney,  for  the  defendants  in  error. 

By  Court,  Enox,  J.  There  are  seventeen  errors  assigned  upon 
this  record,  but  we  are  of  the  opinion  that  not  one  of  the  assign- 
ments is  sustained. 

The  questions  permitted  by  the  court  to  be  put  to  the  jury 
relate  solely  to  the  first  trial,  and  have  nothing  whatever  to  do 
with  the  record  as  it  now  stands.  If  there  was  error  in  permit- 
ting these  questions  to  be  asked,  it  was  cured  when  the  verdict 
was  set  aside  and  a  new  trial  granted. 

We  can  see  no  objection  to  the  competency  of  the  subcon- 
tractors as  witnesses,  and  the  subject-matter  of  their  testimony 
appears  to  be  pertinent  to  the  issue  between  the  parties.  The 
note  given  by  Benecker  &  Osman  to  the  plaintiff  was  evidence 
of  the  contract  price  of  the  lumber. 

That  portion  of  the  proposed  testimony  of  F.  S.  Bletz  which 
was  rejected  by  the  court  would  not  have  availed  the  defend- 
ant had  it  been  admitted.  Neither  was  it  of  any  consequence 
whether  the  hall  was  taken  down  on  account  of  its  improper 
construction,  nor  whether  any  of  the  lumber  was  actually  used 
in  the  building. 

There  was  nothing  wrong  in  permitting  the  claim  as  filed  to 
go  out  with  the  jury.  It  contained  a  bill  of  particulars,  the 
correctness  of  which  appears  to  have  been  established  by  the 
evidence. 

The  twelfth,  thirteenth,  fourteenth,  fifteenth,  and  sixteenth 
assignments  are  not  in  accordance  with  the  rules  of  this  court, 
and,  strictly  considered,  are  to  be  treated  as  waived.    It  is  as 
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well,  however,  to  aaj  there  ia  no  error  in  the  following  proposi* 
tionSy  which  aie  in  snbstanoe  the  instmctionB  given  by  the  oomt 
to  the  jury: 

1.  That  where  materials  for  the  constmction  of  a  building, 
contracted  for  in  good  faith,  are  delivered  to  the  contractor  for 
the  building,  a  lien  for  the  price  of  the  materials  may  be  fQed 
against  the  building,  although  the  materials  were  not  used  in 
the  construction,  nor  were  of  the  right  quality  for  a  specific  use, 
if  that  fact  was  unlmown  to  the  seller,  and  they  were  of  such  a 
character  as  to  justify  their  use  in  the  construction  generally. 

2.  That  where  the  materials  furnished  are  of  the  hind  that 
would  induce  a  careful,  prudent,  and  skillful  man,  acquainted 
with  the  building,  to  believe  that  they  could  be  used  in  its  erec- 
tion, and  if  they  could,  in  fact,  be  usefully  employed  in  its  con- 
struction, then  the  material-man  is  not  bound  to  inquire  into 
the  character  of  the  materials  which  the  contractor  had  agreed 
with  the  owner  of  the  building  to  use  in  its  construction. 

3.  That  a  lien  filed  in  due  time,  for  lumber  furnished  **  in  and 
about  the  erection  and  construotion  of  the  said  building  and 
appurtenances,"  describing  the  building,  accompanied  with  a 
bill  of  particulars,  in  which  it  is  stated  that  the  lumber  was 
''delivered  for  the  Odd  Fellows'  Hall  at  Columbia,  Pa.,"  is  a 
BufEicient  compliance  with  the  requirements  of  the  statute. 

4.  That  if  the  materials  were  not  furnished  upon  the  credit  of 
the  building,  but  upon  that  of  the  contractor,  the  plaintiff  could 
not  enforce  his  lien  against  the  building;  and  even  if  furnished 
upon  the  credit  of  the  building,  if  the  contract  was  unfairly 
made  for  an  exorbitant  price,  the  plaintiff  could  only  recover  as 
against  the  building  what  the  materials  were  fairly  worth;  and 
that  taking  a  note  for  the  price  against  the  contractor  would  not, 
of  itself,  bar  a  recovery  against  the  building. 

Judgment  affirmed. 

Mbchaniob*  Libn  fob  Matbbiau  FmunsHED  to  bb  Used,  but  hot  iv 
Fact  Usbd.  — In  aooordance  with  the  doctrine  asserted  in  the  principal  csss, 
it  has  been  frequently  held  in  Pennsylvania  that  under  the  lien  law,  wbidi 
provides  that  buildings  shall  be  subject  to  all  debts  "contracted  for  or  by 
reason  of  any  materials  found  and  provided  by  any  lumber  merchant,  etc., 
for  or  in  the  erecting  and  constructing  such  house,"  if  a  debt  be  oontraoted 
for  and  on  the  credit  of  the  building,  and  the  lumber  be  delivered  with  the 
nnUerstanding  of  the  parties  that  it  is  to  be  used  in  the  erection  thereof,  a 
lien  will  be  created,  although  the  article  was  not  used  in  the  building:  Wc^ 
lace  V.  Meehoir,  2  Browne,  104;  mnchman  v.  Qraham^  2  Serg.  ft  B-  170; 
Harker  v.  Chnrad,  12  Id.  301,  303,  304;  PreAyterian  Cfhurch  v.  AUieon,  10 
Pa.  St.  413;  WhiU  v.  MiUer,  18  Id.  62;  Singerly  v.  Deorr,  62  Id.  9,  13, 
the  last  case  citing  the  principal  case  to  this  point;  Bcueh  v.  8emr^  1 
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Pennyp.  22;  Henihey  v.  Oohn,  Id.  40.  These  cases  were  followed  in  JHoT' 
ris  County  Bank  v.  Rockaway  Mfg.  Co.,  1  McCart.  189,  102,  under  a  statato 
which  declared  that  the  building  shall  be  liable  for  the  payment  of  any  debt 
contracted  and  owing  to  any  person  for  materials  famished  for  the  erecttoa 
and  coDstmction  thereof;  and  in  Ohio  it  is  held  that  a  fair  construction  of 
-the  law  which  provides  **  that  any  person  who  shall  furnish  materials  for 
erecting  or  repairing  any  house  or  other  building,  by  virtue  of  an  agreement, 
shall  have  alien,"  must  extend  the  lien  to  all  material  in  good  faith  furnished 
for  the  purpose  of  erecting  or  repairing  a  house,  in  pursuance  of  an  agreement 
with  the  owner,  notwithstanding  a  part  of  the  material  may  subsequently  b» 
otherwise  appropriated  without  the  consent  of  the  party  furnishing  it:  Bechd 
V.  PetUcreWf  6  Ohio  St.  247.  Similar  rulings  under  like  statutes  have  been 
tnade  in  Cfreenway  y.  Turner,  4  Md.  296;  WaU$  v.  WhiUmgtan,  48  Id.  353, 
357;  EsBUngery.  Hudmar,  22  Wis.  632;  Danid  y.  Weaver,  5  Lea,  392;  NtXlton 
T.  Icwa  Eastern  R.  i?.,  51  Iowa,  184.  In  EnUnger  v.  Huebner,  supra,  while 
it  was  held  that  as  between  the  material-man  and  the  owner  of  the  building 
the  former  has  a  lien  for  materials  sold  to  the  latter,  with  the  understanding 
that  they  were  to  be  used  in  the  erection  of  the  building,  although  the  latter 
made  a  different  disposition  of  them,  and  procured  materials  for  the  building 
elsewhere,  a  doubt  was  suggested  as  to  what  rule  would  obtain  as  between 
different  material-men,  where  both  had  sold  on  the  credit  of  the  building, 
the  materials  of  the  one  being  used  in  its  erection,  and  those  of  the  other  not. 
In  NeiUon  v.  lofwa  Eastern  R,  R.,  supra.  See  vers,  J.,  thus  answers  the 
position  sought  to  be  maintained  that  no  lien  for  nnused  materials  exists: 
'*  The  argument  amounts  to  this:  if  a  person  contracts  and  furnishes  a  mil- 
lion bricks  for  the  purpose  of  erecting  a  building,  and  the  owner,  for  want  of 
means  to  complete  the  whole,  erects  only  a  portion,  as  originally  intended, 
«nd  uses  only  one  half  of  the  bricks  so  furnished,  the  material-man  can  only 
have  a  lien  for  the  bricks  actually  used.  Such  cannot  be  the  law.  There  ia 
€ach  an  element  of  injustice  and  wrong  in  the  proposition  that  nothing  short 
of  a  positive  statute  would  justify  its  adoption.  All  the  material-man  has  to 
-do  under  the  statute  is  to  furnish  the  material  for  the  designated  use.  This 
gives  him  a  lien  to  the  extent  of  the  value  of  the  materials  furnished,  if  the 
building  or  any  part  of  it  is  constructed.  It  is  immaterial  whether  the  ma- 
terials are  used  or  not.  If  this  be  not  so,  the  owner  might  sell  the  material 
furnished,  and  with  the  money  obtained  therefor  purchase  other  materials, 
«rect  the  building  therewith,  and  thus  defeat  the  lien.  Such  a  proposition 
cannot,  we  think,  be  maintained.**  The  cases,  however,  are  not  all  in  accord, 
and  the  lien  is  denied  in  other  states:  Hunter  v.  Blanchard,  18  111.  318; 
Chopin  V.  Persse^  30  Conn.  461,  472;  Taggard  y.  Buckmare,  42  Me.  77;  Sim- 
mons r.  Carrier,  60  Mo.  581;  FUzpalriek  y.  Tfiomas,  61  Id.  515;  Schulenberg 
y.  Pranie  Home  InstituU,  65  Id.  295;  Deardorfv.  EverharU,  74  Id.  37;  Rice 
y.  Hodge,  26  Kan.  164;  and  see  BottonUy  v.  Rector  etc,  ofOrace  Church,  2  CaL 
HO;  Houghton  v.  Blake,  5  Id.  240;  Holmes  v.  Richet,  56  Id.  307. 

Matzbial-kak  cannot  Jdstlt  Chabob  BxriLDiNO  FOR  All  Matebials 
fis  MAT  Choose  to  Fubnish  on  its  CKSDrr,  without  reference  to  the  quan- 
tity and  quality  needed.  He  must  in  his  supplies  regard  the  size  and  ap- 
parent character  of  the  building,  and  his  lien  cannot  go  beyond  what  these 
«how  to  be  reasonable:  Harlan  v.  Rand,  27  Pa.  St.  513,  citing  the  principal  case. 

Megkanicb'  Lien  CiRTinGATX,  when  Sutiicientlt  Definite,  under  the 
Pennsylvania  statute:  SJtaw  y.  Barnes,  47  Am.  Dec.  399;  KnaWs  Appeal^ 
61  Id. 472.  Under  thestatuteof  Connecticut:  Bank  qfCharlestonv.  Ourtis§^ 
46  Id.  325. 
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Commonwealth  ex  bel.  Bowiman^  t;.  Slifer. 

pS  PxnnTX.TAnA  Stazb,  2j.j 

QxviNO  OF  Bond  bt  OmcxB,  whxbb  Bsquisbd  to  be  GiVBir  before  enter- 
bkg  on  duties  of  his  office,  is  not  an  official  duty,  but  a  preliminary  to 
his  exercise  of  the  offioe,  and  therefore  is  not  a  neglect  of  official  dnty 
for  which  the  governor  is  authoriaed  to  remore  an  incombent  duly  oosa* 
BDissioned  for  a  term  of  yeanu 

BowBB  or  Bbmotal  of  Offigbb  fob  Causb  is  a  special  anthori^,  and  most 
be  strictly  pursued. 

Bbioval  from  Officb  Hbxj>  DUBiiTO  Plbabubb  of  Appointibq  Powza 
may  be  either  expressed  by  notification  of  officer  removed,  or  implied  by 
appointment  of  another  person  to  the  same  offioe,  but  in  either  case  th* 
removal  is  not  completely  effected  until  notice  is  actually  received  by 
the  person  removed  and  until  such  notioe  he  is  anthoriaed  to  act. 

Wbbbb  Offiobb  Holds  fob  Spboifibd  Txbm  of  Ybabs,  "  if  he  shall  so 
long  behave  himself  well,*'  there  is  no  implied  conviction  of  misbehavior, 
nor  any  implied  removal  for  that  cause  arising  from  the  appointment  of 
another  person  to  fill  the  same  office. 

Aon  OF  Public  Offiobbs  should  bb  Lxbeballt  CoHsntuBD,  where  tho 
rights  of  the  public  so  require;  the  presumption  is  that  they  are  in  ao- 
cordanoe  with  law,  and  such  presumption  can  only  be  repelled  by  clear 
evidence  of  illegality. 

Officbr  Who  has  Omittxd  to  Filb  Boitd,  where  the  law  requires  that  ho 
shall  file  a  bond  before  entering  on  the  duties  of  his  office,  does  not 
thereby  forfeit  his  office,  which  he  has  entered  upon  and  duly  exercised, 
but  he  may  file  such  bond  when  objeotion  is  made  to  the  omission. 

Pbbson  ExBBdsuia  Pubuo  Office  befobb  Giving  Bond  Bbquibkd  bt 
Law,  where  the  performance  of  the  duties  of  the  office  is  prohibited  until 
the  bond  is  given,  is  merely  an  officer  de  /adOt  and  not  de  Jttrt^  and  aa 
such  cannot  obtain  the  aid  of  courts  to  compel  the  payment  of  his  ssisry 
for  services  so  rendered. 

Makdaicus.    The  opinion  states  the  case. 

Cessna,  for  the  relator. 

Franldin^  attorney  general^  for  the  respondent. 

By  Court,  Lewis,  C.  J.  This  is  an  application  for  a  num^ 
damus  to  compel  the  state  treasurer  to  pay  the  relator  th» 
arrears  of  salary  alleged  to  be  due  to  him  as  adjutant  general  of 
the  commonwealth. 

The  parties  have  argued  the  case  on  its  facts  and  merits,  with- 
out requesting  an  issue,  and  we  proceed  to  dispose  of  it  accord- 
ingly. 

The  objections  to  the  mandamus  are:  1.  That  G^eial  Bow- 
man was  not  appointed  for  the  term  of  three  years,  but  only  to 
fill  the  vacancy  occasioned  by  the  resignation  of  General  Jamea 
Eeenan,  whose  commission  expired  by  its  own  limitation  on  th» 
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second  of  February,  1865;  2.  That  General  Bowman  omitted  to 
give  sectirity  for  the  faithful  x>6if ormance  of  the  duties  of  the 
office,  and  therefore  Ooyemor  Pollock,  on  the  third  of  Febru- 
ary, 1866,  removed  him,  and  appointed  Thomas  J.  Power  his 
successor,  who  has  ever  since  performed  the  duties  of  the  office 
and  received  the  salary. 

It  does  not  appear  to  be  aTCxred  in  the  pleading  that  Goyernor 
Pollock  removed  the  relator  because  he  omitted  to  give  the  re- 
quired security.  Nor  is  any  other  cause  of  removal  set  forth. 
It  is  merely  pleaded  that  he  failed  to  perform  the  duties  of  the 
office,  and  did  not,  at  any  time,  give  bond,  with  one  or  more 
sufficient  sureties,  etc.,  and  ''thereupon"  he  was  removed. 
No  neglect  of  duiy  is  specified,  except  the  failure  to  give  bond; 
and  from  what  seemed  to  be  admitted  on  the  argument,  no  other 
neglect  of  duiy  is  pretended.  No  removal  is  shown  or  alleged 
except  that  which  is  implied  by  the  simple  appointment  of  a 
successor.  And  when  it  is  seen  that  this  took  place  on  the  day 
after  General  Keenan's  commission  expired  by  its  own  limita- 
tion, it  is  but  a  fair  construction  of  the  act  of  Governor  Pollock 
to  hold  that  he  intended  no  more  than  the  appointment  of  a 
successor,  under  the  impression  that  General  Bowman's  ap- 
pointment had  expired  by  its  own  limitation. 

We  are  unwilling  to  believe  that  the  governor  intended,  with- 
out cause,  to  remove  an  officer  appointed  for  a  term  of  years, 
before  the  term  had  expired.  That  he  possessed  the  power  of 
removal  is  conceded;  but  the  power  is  to  be  exercised  upon 
cause  shown.  It  exists  only  where  "  the  officer  fails  and  neg- 
lects faithfully  to  perform  the  duties  of  his  office."  It  is  true 
that  the  executive  is  made  the  judge,  and  that  his  opinion  or 
judgment  is  conclusive  so  far  as  relates  to  the  question  of  re- 
moval. But  that  judgment  is  not  to  be  pronounced  without 
notice,  without  any  charge  or  specification,  and  without  any 
opportunity  given  to  the  officer  to  make  his  defense.  The  repu- 
tation and  the  right  of  the  incumbent  to  the  office  for  the  term 
specified  in  his  commission  are  involved,  and  he  has  a  right  to 
know  the  accusation  and  to  be  heard  in  his  defense.  The  present 
executive  understood  these  rights  too  well,  and  appreciates  them 
too  highly,  to  be  guiliy  of  violating  them.  If  he  was  on  his 
trial  before  the  senate,  on  impeachment  for  doing  so,  it  would 
be  difficult  to  convince  any  one  that  he  intended  to  commit  any 
such  act  of  oppression. 

The  appointment  of  General  Power  would  be  understood  there 
as  it  should  be  here.    It  was  nothing  more  than  an  appointment 
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to  fill  a  Tacancy  supposed  to  exist  in  the  office.  The  act  of 
assembly  requires  the  adjutant-general  to  give  bond  before  he 
enters  on  the  duties  of  his  office.  So  that  the  giving  of  the 
bond  is  not  an  official  duty,  but  a  preliminaiy  to  entering  upon 
official  duties.  It  is  made  so  by  the  very  section  which  giyee 
the  goyemor  power  to  remove  for  neglect  of  official  duty.  The 
omission  to  give  bond  is,  theref  ore,  not  a  neglect  of  official  duty 
for  which  the  governor  is  authorized  to  remove  an  incumbent  duly 
commissioned  for  a  term  of  years.  This  power  of  remoyal  is  a 
special  authority,  and  must  be  strictly  pursued. 

It  was  not  pretended  at  the  argument  that  there  was  any  other 
removal  of  General  Bowman  than  that  which  may  be  implied 
from  the  appointment  of  General  Power.  In  setting  forth  that 
appointment,  it  is  not  averred  that  it  was  intended  as  a  removal 
of  General  Bowman,  or  that  any  notice  of  it  was  given  to  the 
latter  for  the  purpose  of  terminating  his  authority.  Where  an 
office  is  held  during  the  pleasure  of  the  appointing  power,  a  re- 
moval may  be  either  express,  that  is,  by  a  notification  that  the 
officer  is  removed,  or  implied,  by  the  appointment  of  another 
person  to  the  same  office.  But  it  has  been  decided  that  in  either 
case  the  removal  is  not  completely  effected  until  notice  actually 
received  by  the  person  removed.  An  office  held  during  pleas* 
ure  is  not  distinguishable  from  other  cases  of  revocable  author- 
ity. The  officer  has  authority  to  act  until  notice  of  revocation: 
Bavoerbank  v.  Morris,  Wall.  C.  C.  124;  Cren  v.  Veman,  Cro. 
Gar.  97;  AikipM  v.  Clare,  1  Yent.  400;  Newland  v.  Shephard, 
2  P.  Wms.  194;  19  Vin.  Abr.  451,  pi.  8;  Seint  John's  Case,  5 
Co.  71;  Boucher  v.  Wiseman,  Cro.  EHz.  440;  IWs  Case,  Id.  12; 
Ee  parte  Hennen,  13  Pet.  260;  Smyth  v.  Latham,  9  Bing.  692. 

But  when  an  officer  holds  for  a  specified  term  of  years,  *'  if  he 
shall  so  long  behave  himself  well,"  there  is  no  implied  convic- 
tion of  misbehavior,  nor  any  implied  removal  for  that  cause, 
arising  from  the  appointment  of  another  person  to  fill  the  same 
office.  This  was  decided  in  People  v.  Carrigne,  2  Hill  (N.  Y.), 
104;  but  the  principle  of  justice  on  which  the  rule  is  founded  is 
too  clear  to  require  the  aid  of  authority.  There  is,  therefore^ 
neither  removal  nor  intention  to  remove  G^eral  Bowman. 
The  question  is,  whether  his  commission  v^aa  Toid  or  had  ex- 
pired  at  the  time  when  General  Power  was  appointed.  The 
clerk  who  filled  it  up  was  certainly  not  very  judicious  in  the  se- 
lection of  words  to  express  the  meaning  of  the  executive.  There 
is  an  ambiguity  of  expression  in  it  which  has  probably  produced 
the  present  difficulty.    But  the  acts  of  public  officers,  where  the 
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tights  of  the  publio  require  it,  should  be  constmed  with  liberal- 
ity. There  is  always  a  presumption  that  they  are  in  accordance 
with  the  law.  The  presumption  can  be  repelled  only  by  dear 
evidence  of  illegaliiy. 

The  act  regulating  the  militia  of  the  commonwealth  declares 
that  the  appointment  of  the  adjutant  general  shall  be  ''  for  the 
term  of  three  years,  if  he  so  long  behave  himself  well,  and  faith- 
fully performs  the  duties  of  his  office.''  The  commission 
accordingly  states  that  the  executive  has  appointed  Gfreorge  W. 
Bowman  adjutant  general,  **  in  pursuance  of  the  authority  con- 
tained in  the  militia  laws  of  this  commonwealth."  An  appoint- 
ment for  a  shorter  term  could  not  be  "in  pursuance  of  that 
authority."  This  part  of  the  commission  must  therefore  be 
understood  as  some  evidence  that  the  appointment  was  made  for 
the  term  of  three  years,  as  the  law  requires.  In  the  habendum^ 
when  fairly  construed,  it  is  stated  that  he  is  to  have  and  to  hold 
the  office  for  the  term  of  three  years,  if  you  shall  so  long  behave 
yourself  well,  etc.  Rejecting  the  imperfect  sentence  which  relates 
to  the  vacancy  occasioned  by  the  resignation  of  General  Keenan, 
the  meaning  is  perfectly  plain.  That  this  imperfect  sentence 
was  introduced  as  a  mere  parenthesis,  and  forms  no  part  of  the 
habendum^  seems  manifest  from  the  whole  language  of  the  com- 
mission. That  the  "  term  of  three  years  "  is  to  be  read  as  fixing 
the  term  of  General  Bowman's  commission  seems  reasonable, 
because,  without  so  reading  it,  no  term  whatever  is  specified. 
If  no  term  be  specified,  the  words  "  if  you  shall  so  long  behave 
yourself"  would  be  senseless.  They  would  have  nothing  to 
which  they  could  have  relation.  The  parenthetical  statement, 
that  he  is  commissioned  ''  to  fill  the  vacancy  occasioned  by  the 
resignation  of  General  Eeenan,"  does  not  cut  down  his  term 
below  the  period  prescribed  by  law.  These  words  are  very 
frequentiy  introduced  where  an  appointment  is  made  to  fill  a 
vacancy  occasioned  by  death  or  resignation.  They  do  not  of 
themselves  import  limitation  of  the  term  of  the  appointee.  It 
is  only  in  cases  where  the  law  declares  that  an  appointment  to 
fill  a  vacancy  shall  be  for  the  unexpired  term  of  the  previous 
incumbent  that  they  have  any  effect  whatever.  In  this  case,  the 
law  allows  of  no  appointment  for  a  shorter  period  than  three 
years.  The  reference  to  the  vacancy  occasioned  by  the  resigna- 
tion of  General  Keenan  is  therefore  mere  surplusage.  It  did 
neither  good  nor  harm.  It  was  like  similar  language  contained 
in  the  convnissions  of  judges  Cowen  and  Bronson  of  the 
«upreme  court  of  New  York.    They  were  appointed  to  fill 
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Tacandea  oooasioned  by  xesignaiions,  and  the  fact  was  so  stated 
in  thoir  zespeotiye  commissions,  but  it  was  never  supposed  tiuit 
this  had  the  effect  of  cutting  down  their  judicial  term.  The 
official  term  established  by  law  is  not  to  be  changed  in  such 
vague  and  unneceesaiy  surplusage  in  a  commission*  Wears 
unanimously  of  opinion  that  on  a  fair  construction  of  the  com- 
mission granted  to  General  Bowman  it  was  intended  to  give  him 
the  right  to  the  office  for  the  term  of  three  years,  if  he  should 
BO  long  behave  himself  well.  But  it  seems  that  he  neglected 
to  give  the  security  required  by  law.  He  has  faithfully  per- 
formed the  duties  of  the  office,  however,  without  complaint;  and 
since  these  proceedings  were  instituted  he  has  tendered  the 
security.  The  omission  seems  to  be  an  inadvertence.  There  is 
nothing  willful  in  it,  so  far  as  we  see.  It  does  not  appear  that 
security  was  ever  demanded,  or  that  the  state  has  suffered  any 
injuiy  for  the  want  of  it.  If  the  omission  furnished  ground  for 
refusing  to  permit  General  Bowman  to  take  possession  of  the 
office,  or  for  imposing  any  penalty  upon  him,  it  does  not  appear 
that  the  executive,  or  other  authorities,  did  either  the  one  or 
the  other.  He  was  permitted  to  enter  upon  the  duties,  take 
charge  of  the  public  property,  perform  his  public  duty,  and  to 
receive  the  salary  provided  by  law.  Under  these  circumstances, 
his  tender  of  security,  as  soon  as  the  omission  was  brought  to 
his  notice,  is  sufficient  to  entitle  him  to  hold  the  office. 

But  for  the  period  during  which  he  performed  the  duties  of 
the  office  without  having  given  the  required  security,  he  was  not 
strictly  the  officer  dejure.  He  was  merely  the  o&cgt  de  facto. 
His  acts  are  good  so  far  as  others  are  concerned.  But  the  rule 
seems  to  be  established  that  none  but  the  officer  de  jure  can 
successfully  claim  compensation  for  official  services:  Riddle  v. 
Cowniy  of  Bedford,  7  Serg.  &  B.  386;  IHUon  v.  Myers,  3  Pa. 
Law  Jour.  169;  S.  C,  Bright.  426.  It  follows  that  General 
Bowman  is  not  entitled  to  the  mandamus.  The  performance  of 
the  duties  of  the  office  before  giving  the  security  was  prohibited 
by  law.  The  law  must  therefore  refuse  to  aid  him  in  compelling 
payment  for  services  thus  rendered  against  its  direction. 

This  view  of  the  case  renders  it  unnecessary  to  express  an^ 
opinion  on  the  question  whether  the  title  to  an  office  can  be  de- 
termined in  a  mandamus  for  the  salary. 

Mandamus  refused. 

Failubb  or  OvnoER  to  QuALnrr  bt  Givutq  Bovds  does  not  invalidate 
hit  aoti,  inch  officer,  as  to  acta  done  by  him,  being  an  officer  de/ocfo^  andnol 
dejun:  See  Hiidreth  v.  Melntirty  19  Am.  Dec  68,  note.  The  prindpal 
ii  cited  to  tfala  point  in  CTre^g  TWim&^v.  Jamiuon,  65F^8t.473i 
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4366  HOdreth  ▼.  McInUre,  19  Am.  Deo.  68,  69,  note,  eiting  other  oaiet.  TIm 
principal  case  is  cited  to  this  point  in  Ikld  ▼.  CommomoeaUht  82  Fa.  St.  484; 
PhUadelpkia  t.  Given,  60  Id.  138. 

Pbuumftion  18  THAT  AoTs  OV  Pdbuo  Owioials  ABB  ht  Aooobdasiob 
WITH  Law:  See  ffariweU  v.  Boot,  10  Am.  Dee.  232;  Terry  ▼.  BUgki,  10  Id. 
101;  Ihrr  y.  Sinu,  24  Id.  396;  Sqtieir  v,  StoekUm,  52  Id.  583. 

Thb  pbinoipai*  0A8B  IS  CITED  IN  SmUh  y,  Dillon,  41  Pa.  St.,  to  the  point 
mentioned  in  the  opinion,  that  there  onght  to  be  no  judgment  in  a  oaose  until 
issaes  of  laot  triable  by  a  jnry  are  decided. 


KooH  V.  Melhobn. 

[95  PmSHLTAHlA,  Statb,  89.] 

OfTABAHTT  THAT  KoTB  Tbansfbbbkb  bt  Dkbtob  TO  HIS  Gbbditob  in  pay- 
ment of  a  debt  is  good,  and  will  be  paid,  is  broken  as  soon  as  made  if  the 
note  prove  worthless,  and  the  creditor  need  not  resort  to  legal  remedies 
against  the  maker  to  hold  the  gnanuitor. 

Pabol  Evidencb  is  Admissiblb  to  Pbovb  Coktbnts  07  KoTBy  on  proof  of 
loss  thereof,  in  an  action  on  a  gnaranty  of  said  note. 

CoNSiDEBATioN  07  Two  NoTXs  BEING  THE  Sake,  the  record  of  the  judg- 
ment in  a  snit  on  one  of  them  by  the  holder,  who  is  also  the  gnarantorol 
the  other,  is  admissible  in  evidence  to  prove  the  failure  of  sooh  oomsidflr- 
ation,  in  an  action  on  such  guaranty  of  the  other. 

Assumpsit.     The  opinion  states  the  case. 
Babbiii,  for  the  defendant  in  error. 

By  Court,  Woodwabd,  J.  This  was  an  action  npon  a  parol 
guaranty  of  a  sealed  note  which  Koch  held  against  the  borough 
of  Erie,  and  which  he  transferred  to  Melhom  on  account  of 
stone  delivered  in  1846.  There  was  an  apparent  discrepancy 
between  the  testimony  of  Samuel  Melhom  and  Myron  Sanford, 
AS  to  the  time  when  the  plaintiff  below  got  the  note,  and  out  of 
this  there  grew  up  at  the  trial  an  embarrassing  question  as  to 
the  consideration  of  the  alleged  guaranty;  but  the  jury  settled 
the  difficully  by  finding,  as  the  testimony  of  the  Melhoms  abun- 
dantly authorized,  that  the  contract  of  guaranty  was  made  at  the 
time  of  the  transfer  of  the  note,  and  upon  the  same  consider- 
ation. The  assignment  written  by  Spencer  must  haye  been  sub- 
sequently made,  and  there  was  nothing  in  its  terms  to  exclude 
the  parol  evidence  of  the  guaranty. 

Granting  the  guaranty  to  have  been  duly  proved,  it  is  insisted 
that  the  plaintiff  was  not  entitled  to  recover  without  shovring 
that  recourse  had  been  had  to  the  makers  of  the  note,  and  due 
«diligence  used  to  enforce  jmyment  from  them. 
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The  guaranty  of  Koch,  as  proved  by  Samuel  Melhoniy  was  thai 
ihe  note  was ''  just  as  good  as  if  he  would  give  him  (the  plaintiff) 
the  money — that  he  would  insure  it  as  good  as  gold  and  silver." 
There  was  no  condition  expressed  that  Melhorn  should  sue  the 
makers;  and  under  the  circumstances  of  the  case,  none  can  be  im- 
plied. This  note  and  another  were  made  by  the  borough  of  Erie 
to  one  Dewey,  for  a  town  clock,  with  a  condition  expressed  that 
the  said  clock  should  perform  to  the  satisfaction  of  the  borough 
officers.  Koch  held  both  notes,  and  having  transferred  one  to 
Melhorn,  brought  suit  on  the  other  against  the  borough,  when 
it  was  proved  that  the  clock  was  worthless,  and  Koch  veas  de> 
feated.  Now,  this  evidence  tended  to  show  that  the  note  trans- 
ferred to  Melhorn  was  also  worthless,  and  incapable  of  being 
recovered;  and  if  the  jury  so  believed,  the  contract  of  guaranty 
was  broken  as  soon  as  made,  and  Melhorn  was  under  no  obliga- 
tion to  pursue  the  borough.  To  warrant  that  a  debt  is  as  good 
as  gold  and  silver  is  to  warrant  that  it  is  founded  on  a  legal 
consideration — that  the  debtor  is  of  competent  ability,  and  that 
the  debt  will  be  paid  on  demand.  If  the  debtor  be  insolvent, 
McClurg  v.  Fryer ^  15  Pa.  St.  293,  or  for  any  other  reason  the 
debt  cannot  be  recovered,  an  action  against  him  is  not  necessary 
to  fasten  the  guarantor.  But  there  were  other  circumstances 
in  proof  in  this  case,  which,  if  believed  by  the  jury,  relieved 
Melhorn  from  all  necessity  to  sue  the  borough.  After  he  had 
demanded  payment  of  the  note,  and  learned  that  the  considera- 
tion had  failed,  he  offered  to  return  it  to  Koch,  who  begged  him 
to  wait  till  his  suit  against  the  borough  on  the  other  note  was 
decided,  when  he  (Melhorn)  would  be  sure  to  get  his  money, 
assuring  him  that  that  suit  would  collect  both  notes,  and  added 
that  he  would  ''  gain  the  suit  as  sure  as  the  sun  shines."  Like 
many  other  over-confident  litigants,  Koch  was  disappointed  by 
the  event  of  his  suit.  His  note  proved  to  be  worthless,  and  that 
the  test  of  his  own  proposing  established  the  worthlessness  of 
the  note  he  had  guaranteed  to  Melhorn.  Under  such  circum- 
stances, the  court  were  very  clearly  right  in  holding  that  Mel- 
horn might  recover  in  this  action,  vdthout  proving  a  resort  to 
legal  remedies  against  the  borough. 

These  observations  dispose  of  all  the  errors  assigned  upon  the 
charge  of  the  court  that  were  pressed  in  the  argument  or  are 
worthy  of  notice.  The  bills  of  exception  to  evidence  are 
grotmdless.  Full  proof  of  the  loss  of  the  note  having  been 
made  by  Mr.  Babbitt,  into  whose  hands  it  was  traced,  the  see- 
ondary  evidence  was  properly  admitted. 
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The  record  of  the  unsaccessful  suit  on  the  note  retained  by 
Eoch  was  most  pertinent  evidence,  as  establishing,  in  connec- 
tion with  the  parol  eyidence,  the  failure  of  consideration  of  both 
notes. 

The  judgment  is  affirmed. 

GUAKAmr,  LlABILITT  ON,  AND  NSCESSTTT  07  SuiT  OK  OlHSB  ENDSAYOa 

TO  Obtain  Paymknt  from  principal  debtor:  See  Walker  y.  Ibrbes,  60  Am. 
Deo.  498,  and  note  505. 

Pboo7  of  Lost  Notb  or  Instbuvsnt:  See  Ghaudnm  ▼.  Hunt,  20  Am. 
Dec.  60,  and  note  64:  Vanauken  ▼.  Hombeck,  25  Id.  509;  Wyman  ▼.  Bae,  37 
Id.  70;  Jones  v,  Hobineon,  54  Id.  212,  and  note  217;  Fletcher  y.  Jodbom  56 
Id.  98,  and  note  107,  citing  other  cases. 


Bell  v.  Omo  &  Pennsylvania  Bailboad  Co. 

[26  PBnim^TAirzA  8ta.tx,  161.] 

Right  ow  Ck>MMON,  Annexed  to  Town  Lots  under  a  survey  by  the  state 
laying  oat  the  town  into  lots,  and  reserving  certain  land  therefrom  for  a 
common  pasture,  is  a  common  appurtenant  as  distinguished  from  a  com- 
mon appendant. 

PlBSON    HAYING    RiOHT    07    GOMUON   APPURTENANT,  Who  BeOOXBS    PuS- 

CHASEB  OR  Disseisor  of  part  of  the  land,  subject  to  the  easement 
thereby,  loses  all  his  right  of  conmion,  and  his  right  to  the  incidents  of 
light,  air,  and  prospect  fall  with  it. 

Commoner  op  Right  to  Take  Herbage  bt  Mouths  op  his  Cattle  has 
no  incidental  right  to  keep  the  common  open  as  an  ornament  to  his  dwell- 
ing, or  as  contributing  to  his  own  personal  pleasure  or  convenience,  and 
he  is  a  mere  trespasser,  except  when  in  necessary  attendance  on  his  de- 
pasturing cattle. 

Commoner  whose  Right  has  been  Extinguished  entirely  has  no  interest 
sufficient  to  ask  for  an  injunction  to  restrain  a  trespasser  on  the  rights  of 
other  commoners. 

Annoyance  prom  Necessart  Use. op  Railroad  does  not  Constitutb 
Nuisance  per  m,  and  a  nuisance  in  fact  is  a  matter  to  be  determined  by 
a  jury,  and  until  so  determined,  will  not  be  interfered  with  by  injunc- 
tion. 

Appeal  from  an  order  denying  an  injunction.  The  opinion 
states  the  case. 

Hepburn^  and  0.  Shaler  and  Company,  for  the  plaintiff. 

T.  WUliama  and  W.  8,  Courtney,  for  the  respondents. 

By  Court,  Lewis,  C.  J.  This  is  a  bill  by  one  who  claims 
common  of  pasture  in  certain  land  called  the  South  Common,  in 
Allegheny  City.    The  prayer  is  for  an  injunction  to  restrain  the 
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railroad  company  from  using  any  part  of  the  oommon  for  Urn 
purpoBes  of  the  raikoad.  By  the  act  of  September  11,  1787» 
the  purchasers  of  in-lots  in  the  town  became  entitled  to  common 
of  pasture  in  one  hundred  acres  of  land  reserved  for  the  pur- 
pose by  the  state  when  the  lots  were  sold  by  her  authority.  The 
right  of  the  state  has  since  been  transferred  to  the  city  councils, 
and  the  latter,  in  consideration  of  the  sum  of  three  hundred 
dollars  annually,  have  granted  to  the  railroad  company  a  per- 
petual lease  of  the  right  of  way  through  the  common,  of  the 
width  of  fifty  feet.  Under  this  grant  the  railroad  was  located 
and  constructed  in  the  summer  of  1851.  No  objection  was 
made  by  the  plaintiff  to  this  proceeding  for  about  two  years. 
Although  it  took  place  under  his  view.  The  South  Common, 
before  the  grant  to  the  railway  company,  was  a  strip  of  land  of 
the  width  of  one  hundred  and  forty-four  feet.  It  has  not  been 
inclosed.  It  has  been  as  open  to  the  public  at  large  as  to  the 
commoners  themselyes.  The  herbage  is  about  as  abundant  as 
that  which  might  be  found  in  a  recently  disinterred  street  of 
Herculaneum.  The  plaintiff's  right  to  take  the  herbage  by  the 
mouths  of  his  cattle  is  of  no  appreciable  value.  Neither  he  nor 
those  under  whom  he  claims  the  lot  to  which  the  oommon  is 
«aid  to  be  appurtenant  have  exercised  the  right  within  twenty- 
one  years.  But  on  the  other  hand,  neither  the  state  nor  the 
city  councils,  while  owning  the  soil,  have  exercised  acts  of 
ownership  adverse  to  the  plaintiff's  claim.  The  act  of  April  13, 
1840,  is  relied  on  as  containing  an  acknowledgment  of  the  right 
of  common. 

We  may  concede  for  the  present,  without,  however,  deciding 
the  point,  that  this  recognition,  together  with  the  absence  of 
4Uiy  adverse  enjoyment  or  claim,  may  be  sufficient  to  preserve 
the  right  of  common  of  pasture  from  the  influence  of  non- 
user.  But  these  circumstance^  will  not  preserve  it  from  de- 
struction by  the  positive  acts  of  the  commoner  himself.  The 
evidence  is  sufficient  to  show  that  about  forty,  years  ago  the 
owner  of  the  lot  claimed  by  the  plaintiff  gave  twenty  feet  from 
the  rear  of  his  lot  for  the  purpose  of  widening  a  twenty-foot 
alley,  called  Water  alley,  into  a  street  of  the  width  of  forty  feet, 
and  that  at  the  same  time  he  extended  this  front  line  of  his  lot 
so  as  to  inclose  twenty  feet  of  the  land  in  which  he  claims  com- 
mon of  pasture.  The  same  thing  was  done  by  the  other  lot- 
holders  whose  lots  were  situated  between  the  South  Oommon 
and  Water  alley.  Water  alley,  thus  widened,  has  been  paved 
|yy  the  city  councils,  and  used  by  the  public  as  a  street  ever 
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«ince,  and  the  portions  of  the  common  thus  inclosed  by  the  lot* 
bolders  haye  been  held  by  them  in  severalty  as  their  own  for  the 
«aine  period  of  time.    The  common  itself,  immediately  in  front 
of  these  inclosnres,  has  been  used  more  as  a  public  thorongh- 
fare  than  as  a  pasture-ground,  and  no  one  can  fail  to  peroeive 
that  this  is  more  for  the  advantage  of  the  adjoining  proprietors 
i^han  any  right  of  pasturage  which  they  could  possibly  enjoy  in 
the  land.    After  the  lapse  of  forty  years,  and  the  positive  acts 
•of  the  city  councils  in  recognition  of  the  exchange,  the  law  will 
presume  that  the  transaction  was  in  pursuance  of  a  valid  pur- 
-chase  of  a  portion  of  the  land  subject  to  common  of  pasture  by 
the  parties  entitied  to  the  easement.    That  this  presumption 
stands  good  until  some  one  whose  interest  is  disputed  thinks 
proper  to  dispute  it,  there  can  be  no  doubt  whatever.     Neither 
the  commoners  nor  the  owners  of  the  fee  have  disturbed  the 
^urrangement.    On  the  contrary,  for  obvious  reasons  of  mutual 
.advantage,  all  parties  have  acquiesced  for  forty  years.     What, 
then,  is  the  effect  of  this  purchase  by  the  commoner  of  a  part 
of  the  land  in  which  he  claims  common  of  pasture  ?    There  is  a 
distinction  between  common  appendant  and  common  appurte- 
nant in  this  important  particular,  that  if  he  who  has  common 
-appurtenant  purchases  parcel  of  the  land  subject  to  the  ease- 
ment, all  his  right  of  common  is  extinct;  or  if  he  takes  a  lease 
of  part  of  the  land,  all  the  common  is  suspended,  because  it  is 
the  folly  of  the  commoner  to  intermeddle  with  the  land;  his 
•common  appurtenant  was  against  common  right,  and  he  cannot 
<!ommon  in  his  own  land  which  he  has  purchased.     This  princi- 
ple was  expressly  decided  in  Kimpton  and  Beilamye^s  Com,  4 
Leon.   43;   in  lyrringham's   Case,  2  Co.  379;  in  Wyat  WiUt9 
Case,  8  Id.  79;  and  in  numerous  other  cases.     It  was  said  in 
Tyrrvngham's  Case,  supra,  that  common  appurtenant  cannot  be 
extinct  in  part  and  be  in  esse  for  part,  by  the  act  of  the  parties. 
These  principles  were  fully  recognized  by  this  court  in  the 
<»86  of  Carr  v.  WaUace,  7  Watts,  897.    It  is  only  necessary  to 
add  that  the  origin  and  nature  of  the  right  claimed  in  this  case 
show  that  it  is  a  right  of  common  appurtenant.    The  result  is 
that  the  plaintiff's  right  of  common  of  pasture  is  extinguished. 
And  the  same  result  follows  if  the  inclosure  be  regarded  as  only 
a  disseisin.     This  renders  it  unnecessaiy  to  consider  his  claims 
to  the  light,  air,  and  prospect,  supposed  to  be  incidents  of  the 
right  of  pasture.    The  incidents  fall  with  the  principal.    But 
if  this  were  not  so,  it  would  be  easy  to  show  that  the  right  to 
take  the  herbage  by  the  mouths  of  his  cattle  gives  the  commontt 
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liimflftTf  no  incidental  right  to  keep  the  common  ojMn  as  aa 
ornament  to  his  dwelling,  or  as  conixibntinrr  to  bis  own  persoDul 
pleasure  or  con-venienoe.  He  is  a  trespasser  if  he  sets  his  foot 
upon  it,  except  when  in  the  necessarj  attendance  upon  his  de- 
pastoring  cattle.  He  may  be  excluded  from  all  view  of  the  com- 
mon  by  hedges,  gates,  or  walls,  so  that  his  cattle  are  not  therebj 
kept  out  or  prevented  from  enjoying  the  common  as  before:  5 
Via.  Abr.  7;  Cooper  t.  MarshaU,  1  Burr.  265;  Ma9on  t.  Ccesar, 
i  Mod.  66;  3  Cru.  Dig.  95.  It  is,  for  the  same  reason,  unneces- 
lazy  to  discuss  the  effect  of  the  plaintiff's  acquiescence  in  the 
construction  of  the  railroad  under  a  grant  from  his  own  munici- 
pal representatiTes,  upon  a  consideration  beneficial  to  himself 
fts  a  tax-payer.  By  similar  acquiescence,  the  commoners  lost 
their  right  of  common  in  the  ground  covered  by  the  Westenk 
penitentiary:  Western  Univermiy  y.  JRobinson,  12  Serg.  &  B.  34; 
and  again,  by  the  same  means,  they  lost  their  right  of  commoo  in 
the  ground  occupied  by  the  theological  seminaxy :  Carr  y .  WaUace, 
7  Watts,  897.  It  is  true  that  there  is  no  acquiescence  here  in  the 
exercise  by  the  railroad  company  of  any  right  beyond  the  fiftj 
feet  granted  by  the  dtj  councils.  But  as  the  plaintiff's  right 
of  common  is  extinguished  entirely,  he  has  no  interest  sufficienfc 
to  call  for  this  extraordinary  remedy  to  restrain  the  railroad 
company  from  trespassing  upon  others.  The  annoyance  alleged 
to  arise  from  the  necessary  uses  of  the  railroad  is  not  a  nuisance 
per  Be.  The  learned  president  of  the  district  court  has  shown 
that  until  this  be  determined  by  a  jury  to  be  a  nuisance  in  fact 
the  court  will  not  interfere  by  injunction  on  that  ground. 

On  the  whole,  the  decree  of  the  district  court,  denying  the  in* 
junction  and  dismissing  the  bill,  ought  to  be  affirmed. 

WooDWABD,  J.,  concurred. 

LowBix,  J.,  absent. 

The  other  two  judges  are  in  fayor  of  granting  the  injunction* 
The  court  being  thus  equally  divided,  the  result  is  that  the  de- 
cree of  the  district  court  stuids  affirmed. 

Decree  affirmed. 

CoMMov  Appkhdant  and  Appubtknant,  and  Effict  ov  Pusohasb  bt 
Ck)MMONXB  of  land  subject  thereto  to  extinguish  it:  See  Van  Baumiaer  t. 
Radelif,  25  Am.  Dec  582,  note  589. 

Railroad  is  not  pbk  Ss  Nuisancs:  See  Ltxwgkm  S  Ohio  R,  R,  Co, 
w.  AppUgaitt  33  Am.  Dec.  497,  note  515-^17.  The  principal  case  is  cited  iJ» 
8t,  JafMs  Church  ▼.  Arringtojit  36  Ala.  549,  and  Attorney  Cfeneral  y.  RaUroad 
Companiea,  35  Wis.  533,  to  the  effect  that  where  a  thing  is  not  ipoo /ado  mnni' 
lance,  a  court  will  not  interfere  by  injunction,  but  the  nuisance  must  be  proved. 
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Linton  v.  BLabt, 

[26  PBrnm^TAirzA  State,  198.] 

Bkrt  will  var  bs  Appoktioned  in  Favor  of  wrong-doer;  and  therefor* 
where  a  landlord  diBpoesesses  his  tenant  of  any  portion  of  the  dcmieed 
premises  the  rent  is  suBpended  for  the  whole. 

Owner  ot  Reversion  hay  Sell  Whole  or  Ant  Part  of  It,  in  which 
case  the  rent  will  be  apportioned,  the  right  of  apportionment  attaching 
the  moment  the  sale  is  made,  and  no  act  of  the  purchaser  in  dispossess- 
ing the  tenant  of  the  part  purchased  can  affect  the  rent  accruing  out  of 
the  unsold  part  remaining  in  the  tenant's  undisturbed  possession;  and  it 
makes  no  difference  in  the  rights  of  the  parties  that  the  original  rever- 
sioner becomes  party  to  the  trespass  by  aiding  his  vendee  to  commit  it. 

Action  of  covenant  on  a  lease  to  recover  one  quarter's  rent 
due.  The  defendant  pleaded  entry  and  eviction  by  plaintiff 
and  rent  estopped.     The  opinion  states  the  case. 

O.  F.  Hamilton  and  Arthurs ^  for  the  plaintiff  in  error. 

Barton^  for  the  defendant  in  error. 

By  Court,  Lxwis,  C.  J.  The  law  will  not  apportion  rent  in 
favor  of  a  wrong-doer,  and  therefore  if  the  landlord  wrongfully 
dispossesses  his  tenant  of  any  portion  of  the  demised  premises, 
the  rent  is  suspended  for  the  whole.  But  the  owner  of  a  rever- 
sion has  a  right  to  sell  the  whole  or  any  part  of  it.  Such  right 
is  incident  to  the  right  of  property,  and  necessary  to  the  full 
enjoyment  of  it.  The  exercise  of  it  is  not  wrongful,  and  there- 
fore, in  the  case  of  a  sale  of  a  part  of  the  reversion,  the  law  will 
apportion  the  rent;  and  the  right  of  apportionment  attaches  the 
moment  the  sale  is  made.  No  action  of  the  purchaser,  or  his 
aiders  and  abettors,  in  dispossessing  the  tenant  of  the  part  pur- 
chased after  such  severance,  can  have  any  effect  upon  the  rent 
growing  out  of  the  unsold  part  remaining  in  his  undisturbed 
possession.  It  matters  not  that  the  original  reversioner,  after 
such  severance,  becomes  a  party  to  the  trespass  by  aiding  his 
▼endee  in  committing  it.  The  trespass  has  relation  only  to  the 
part  sold,  and  cannot  be  visited  upon  the  other  part  of  the 
premises.  These  principles  are  fully  afi^med  in  Beed  v.  Ward^ 
22  Pa.  St.  144.  If  this  be  the  law  in  the  case  of  a  sale  volun- 
tarily made  for  the  mere  convenience  of  the  reversioner,  it  applies 
with  much  greater  reason  to  a  sale  made  under  compulsion  to  a 
railroad  corporation  having  authority  from  the  commonwealth 
to  take  the  property  for  the  purposes  of  the  road  without  the 
eonsent  of  the  owner.  In  such  a  case  there  is  no  reason  for 
visiting  the  reversioner  with  the  consequences  of  a  trespass  com- 
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mitted  by  the  corporation.  It  had  no  right  to  take  the  estate  of 
the  tenant  without  oompensation  given  or  secured.  The  sale  of 
the  reversioner's  interest  in  the  part  so  taken  conferred  no  such 
right,  and  the  tenant  has  an  ample  remedy  for  the  injury  without 
depriving  his  landlord  of  the  just  portion  of  rent  due  for  the 
premises  enjoyed  under  the  lease.  So  far  as  the  instructions  of 
the  court  were  in  opposition  to  these  principles,  there  was  eraor. 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 

EviomoH  OF  Lbsu  from  Ant  Pabt  ow  Dbmisbd  Pbkotsw  will  nupaod 
ftcoraing  rent:  HoeveUr  ▼.  Fleming^  91  Pa.  St.  Z24,  dting  the  prindpel  caaiw 


Smteh  v.  Hood. 

[36  PBnim^TAirzA  Statx,  218.] 
JVDGMMST  MAT  BB  AMENDED  WHENEVEB  THERE  IS  AnTTHXKO  TO  Axsm 

BT,  M  a  clerical  mistake  in  entering  it,  but  it  cannot  be  oonrected  when 
there  ia  error  of  judgment  in  pronouncing  it. 
Judgment  mat  be  Amended  wherb  Entered  bt  Mistakb,  upon  a  war- 
rant of  attorney  for  a  less  sum  than  the  obligation  ened  on  calle  for,  if 
such  amendment  does  not  prejudice  the  rights  of  third  perscms. 

AonoN  on  a  note.  Judgment  was  confessed,  and  thereafter 
judgment  was  entered,  but  through  mistake  the  entry  was  for  a 
less  sum  than  called  for  by  the  note.  Execution  was  issued, 
levy  made,  and  returned  satisfied  for  such  lesser  sum.  A  mis 
was  thereafter  granted,  and  subsequently  made  absolute,  direct- 
ing the  judgment  to  be  corrected  and  entered  for  the  whole 
amount  of  the  judgment,  and  an  execution  issued  to  collect  the 
balance  due.  To  reverse  this  order  of  the  court,  defendant 
sued  out  a  writ  of  error. 

Furman,  for  the  plaintiff  in  error. 

T.  Burson,  for  the  defendants  in  error. 

By  Court,  Lewis,  C.  J.  Where  there  is  anything  on  the  leo- 
ord,  or  filed  with  it  as  a  part  of  the  proceedings  in  the  cause,  to 
justify  an  amendment,  it  may  be  made,  even  after  error  brought 
The  record,  if  brought  up  on  error,  will  be  remitted  to  the  court 
below  for  the  purpose.  A  venditioni  exponas  may  be  amended 
by  ihe  prascipef  by  inserting  the  name  of  one  of  the  defendants, 
even  after  the  writ  is  executed  by  a  sale  of  the  land  of  the  de- 
fendants, and  after  ejectment  brought  by  the  purchaser  on  the 
sheiiff 's  deed :  SicJder  v.  Overton,  3  Pa.  St.  825.  So  the  omission 
of  a  specified  item  of  properly  in  the  vendUioni  exponas  may  be 
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amended  I37  the  leTy  and  the  sheriff's  deed,  even  after  the  lapse 
of  foriy  years:  De  Haas  v.  Biinn^  2  Id.  338  [44  Am.  Dec. 
201].  A  judgment  entered  against  a  defendant  by  the  wrong 
christian  name  may  be  amended  by  the  bond  and  warrant  of  at- 
torney, as  between  the  parties;  but  such  amendment  cannot  be 
made  so  as  to  affect  the  rights  of  third  persons:  Zimmerman  v. 
Briggans,  5  Watts,  186.  So  a  judgment  may  be  amended  from 
a  less  to  a  greater  sum,  by  the  paper  on  file  assessing  the  dam- 
ages. This,  as  between  the  parties,  may  be  done  after  bail  given 
for  the  stay  of  execution,  ca,  aa,  issued  and  returned,  and  after 
an  action  brought  against  the  bail,  a  trial  had,  and  writ  of  error 
brought;  but  amendments  of  this  character  cannot  affect  the 
rights  of  the  bail,  or  of  creditors  or  purchasers.  As  between 
the  parties  themselves,  they  do  no  injustice,  and  are  attended 
with  no  danger,  as  long  as  they  are  confined  to  cases  where  there 
is  something  to  amend  by:  Crutcher  v.  CommonweaUhy  6  Whart. 
849.  The  case  of  UUery  v.  Clark,  18  Pa.  St.  148,  was  an  alter- 
ation  on  the  judgment  where  there  was  nothing  to  amend  by; 
and  the  object  was  not  to  correct  a  clerical  mistake  in  entering 
it,  but  an  error  of  judgment  in  pronouncing  it.  This,  it  was 
held,  could  not  be  allowed  after  the  lapse  of  two  years.  It  ia 
true  that  a  party  who  has  elected  to  receive  the  amount  of  a 
judgment  in  his  favor  will  not  be  permitted  to  reverse  it: 
Laughlin  v.  Peebles,  1  Penr.  &  W.  114;  Smith  v.  Jack,  2  Watts  &  S. 
101.  On  the  same  principle,  the  plaintiff  in  the  judgment  in 
the  case  before  us  would  not  be  allowed  to  reverse  the  judgment 
on  error,  after  he  had  collected  the  amount  of  it  on  execution. 
But  there  is  a  great  difference  between  reversing  a  judgment  and 
correcting  a  clerical  mistake  in  entering  it.  The  judgment, 
through  a  mistake,  was  not  entered  for  the  sum  specified  in  the 
bond  and  warrant  of  attorney.  There  was  no  error  in  permit- 
ting it  to  be  amended  so  as  to  correspond  with  these.  Such  an 
amendment,  of  course,  must  not  be  permitted  to  prejudice  the 
rights  of  third  persons. 
Judgment  a£Srmed. 

JunoioiiT,  WHEK  MAT  BB*  AjciEzrDVD:  See  Toung  v.  State  Bani,  08  Am. 
Dec  630,  and  note  632;  WkUwOl  v.  Emary,  59  Id.  220,  note  224,  dting  other 
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Hamilton  v.  Settz. 

[36  PBnmi*TAiizA  Btaxi,  338.) 

Rbovlabitt  of  Amendment  or  rrs  Records  or  pROdSKDnroB  sr 
Ck>URT  of  competent  jarisdiction  cannot  be  impeached  or  inquired  inte 
in  »  collateral  proceeding  on  the  part  of  one  not  a  party  to  the  prooead- 
ings  npon  which  the  amendment  was  made. 

Ejbotmekt  to  recover  a  certain  lot  No.  4,  in  a  plan  of  lots. 
The  title  was  in  S.  and  J.  Hamilton,  againstwhom  a  judgment  had 
been  recovered,  execution  issued,  and  levy  made  on  lots  Nos.  3 
and  8.  The  defendant  not  redeeming  the  same,  after  notice,  a 
venditioni  exponas  was  issued,  and  lots  2  and  3  sold.  Subse- 
quently the  court  allowed  the  sheriff  to  amend  his  levy  by  strik- 
ing out  Nos.  8  and  4.  The  sheriff's  deed  to  lot  4  was  duly 
acknowledged  and  delivered.  The  plaintiff  now  claims  lot  4, 
under  a  subsequent  sheriff's  sale  of  the  same  as  the  property  of 
S.  and  J.  Hamilton,  alleging  that  the  levy  and  sale  on  which  de- 
fendant bases  his  claim  conferred  no  title  to  lot  No.  4.  Verdict 
was  rendered  for  plaintiff,  subject  to  the  opinion  of  the  court  on 
the  amendment  of  such  levy;  and  subsequently  judgment  entered 
non  obstante  veredicto,  the  court  rendering  an  opinion,  the  sub- 
stance of  which  was,  that  while  the  court  properly  allowed  the 
amendment  of  the  levy  the  sheriff  should  thereafter  have  pro- 
•eeded  de  novo  with  his  amended  levy;  that  the  judgment  cred- 
itors under  whom  plaintiff  claims  title  might  have  objected  to 
the  amendment  at  the  time,  but  failed  to  do  so;  that  it  is  not 
the  defendants  in  execution  who  are  now  objecting  to  the  regu- 
larity of  the  proceeding,  which  was  allowed  by  a  court  of  com- 
petent jurisdiction;  that  the  record  of  the  amendment  made 
before  the  levy  and  sale  under  which  plaintiff  claims  were  notice 
to  plaintiff  and  all  others;  and  that  the  regularity  of  the  amend- 
ment cannot  be  inquired  into  now  in  this  collateral  proceeding, 
but  can  only  be  assailed,  if  at  all,  on  a  writ  of  error.  Plaintiff 
excepted,  and  assigned  these  rulings  as  error. 

r.  B.  Hamilton  and  Woods,  for  the  plaintiff  in  error. 

J.  Barton,  for  the  defendant  in  error. 

By  Court,  Kkox,  J.  We  are  fully  satisfied  with  the  reasons 
given  by  the  learned  judge  of  the  district  coort,  in  support  of 
the  judgment  for  the  defendants,  non  obstante  veredicto.  We  ace 
bound  to  presume  that  the  amendment  permitted  in  the  num- 
bers of  the  lots  sold  was  founded  upon  satisfactory  evidence 
that  a  mistake  was  made  in  that  part  of  the  description  of  the 
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le^,  and  that  the  tme  numbers  of  the  lots  really  levied  upon 
and  sold  were  three  and  four  instead  of  two  and  three.  Besides 
which,  the  objection  to  the  amendment  is  neither  made  by  the 
proper  person  nor  in  the  right  place.  The  regularity  of  an 
amendment  made  by  a  court  of  competent  jurisdiction  cannot  be 
inquired  into  collaterally,  and  whilst  the  defendant  acquiesces,  a 
subsequent  purchaser  at  sheriff's  sale  can  make  no  valid  objec- 
tion to  it. 

Judgment  affirmed. 

Courts  hats  Powxa  to  Amxnd  thkul  Biookds,  and  amended  reoocds 
etand  a«  if  they  had  never  been  defective,  and  cannot  be  collaterally  im^ 
peached:  See  Jone^  y,  Lewi$,  47  Am.  Dec.  338,  and  note  340,  citing  other 


Tax  PBOiaiPAL  cask  is  msarrsD  in  Bttrrought*  Appeal^  26  Fa.  St.  286. 


Gdmminos's  Appeal. 

[25  PsmmiTAinA  Staxs.  268.] 

Lhab  Attachzno  bt  Law  abb  nbveb  Intbbfebbd  wxih  by  introdneiiig 

an  equitable  rule  for  marshaling  aasete. 

Joint  Cbeditobs  arx  Pbefbrbbd  im  Distbibotiho  Pboobbds  of  Past- 
NEBSHiP  Rkaltt,  because  the  estate  is  not  subject  to  liens  of  judgments 
for  separate  debts,  the  individual  members  of  a  firm  having  but  a  result- 
ing interest  in  the  proceeds,  after  payment  of  the  partnership  debts. 

Pabtnxbship  Realtt  ia  Hku>  bt  Pabtnxbs  as  Tkmants  in  Ommon,  and 
the  estate  of  one  of  the  partners  therein  may  be  incumbered  by  a  mort- 
gage given  by  him  for  his  separate  debt  and  sold  on  an  individual  judg- 
ment, the  purchaser  taking  a  title  discharged  from  the  partnership  debtii 

Judgment  against  Fibm  is  Lien  on  Rkaltt  oe  Pabtitxbs,  whether 
owned  in  common  or  in  severalty,  and  such  lien  once  attached  is  not 
divested  by  any  subsequent  judgment  of  a  separate  creditor,  or  otber- 


Appbal  from  a  decree  distributing  a  judgment  debtor's  prop* 
erty.    The  opinion  states  the  case. 

PaUerson^  for  the  appellant. 

Ewing^  for  the  appellees. 

By  Oonrt,  Ehox,  J.  The  appellant  claims  priority  for  his 
judgment,  not  because  it  was  first  in  order  of  time,  but  because 
it  was  for  the  separate  debt  of  the  owner  of  the  real  estate  sold, 
and  the  prior  judgments  were  against  a  firm,  of  which  the  ownei 
of  the  estate  was  a  member.  To  substantiate  his  claim,  the  ap« 
pellant  inyokes  the  aid  of  the  principle  that  joint  creditors  have 
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a  right  to  priority  of  payment  out  of  the  joint  estate  of  Beveni 
partners,  and  the  separate  creditors  a  like  right  to  priority  of 
payment  out  of  the  separate  estate  of  the  partners.  It  is  un- 
necessary to  point  out  how  and  when  the  principle  stated  ap- 
plies, for  it  is  clear  that  it  has  no  application  to  the  case  in 
hand.  A  lien  attached  by  law  is  never  interfered  with  by 
introducing  an  equitable  rule  for  marshaling  assets.  The  reasotk 
why  joint  creditors  are  preferred  in  distributing  the  prooeeds  of 
partnership  real  estate  is  that  the  estate  is  not  subject  to  tho 
liens  of  judgments  for  separate  debts,  as  the  indiridual  mem- 
bers of  the  firm  have  nothing  but  a  resulting  interest  in  the 
proceeds  after  payment  of  the  partnership  debts:  Kramer  t. 
Arthurs,  7  Pa.  St.  165.  And  this  is  so  only  as  regards  real 
estate  held  as  partnership  prox)erty,  for  if  it  is  held  by  the  part- 
ners simply  as  tenants  in  common,  the  estate  of  one  of  tho 
partners  may  be  incumbered  by  a  mortgage  given  by  him  for 
his  separate  debt:  McDermot  v.  Lawrence,  7  Serg.  &  B.  438  [10 
Am.  Dec.  468].  And  it  may  be  sold  on  an  individual  judgment, 
and  the  purchaser  takes  the  title  discharged  from  the  partner- 
ship debts:  Hale  v.  Henrie,  2  Watts,  143. 

It  has  never  been  questioned  in  Pennsylvania  but  that  a  judg- 
ment against  two  or  more  is  a  lien  upon  all  the  real  estate 
owned  by  the  defendants  at  the  rendition  of  the  judgment, 
whether  held  by  a  tenancy  in  common  or  in  severalty;  and 
when  the  lien  has  once  attached,  it  cannot  be  divested  or  post- 
poned by  a  subsequent  judgment. 

Decree  affirmed. 


Sepabatb  and  Pa&tnkbship  Cbbditors,  Priobitisb  or  Likks  of,  and 
rights  as  respect  each  other:  See  Baker's  Appeal,  69  Am.  Dec  752,  and  iiota 
elting  prior  cases  757,  758;  Deal  t.  Bogue,  57  Id.  702,  note  707. 

Judgment  Liens  on  PARTNEBsmp  Realty,  when  attach:  See  Bwckam  n 
Bwumer,  48  Am.  Dec.  305. 


WbAVEB   V.  WlBLB.     . 

[2S  PamnTLTAirzA  Stats,  370.] 
OOVTETAIIOI  TO  OnE  OF  SEVERAL  TENANTS  IN  Ck>MUON,  OB  DmID  TO  OkE 

ov  SsvESAL  Devisbbs  of  the  same  land,  shall  inure  to  the  benefit  of  all 
who  come  in  under  the  same  title  and  are  holding  jointly  or  in  oommoD. 
One  of  Several  Persons  having  Joint  or  Common  Interest  n 
Estate  cannot  purchase  an  incumbranoe  or  outstanding  title  and  set  it 
up  against  the  others  for  the  purpose  of  depriving  them  of  thsir  In 
terest. 
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Widow  ot  Mas  Who  Camm  into  Posssssioif  or  Lor  inri>xB  Pabol  Con- 
TRACT,  and  built  a  house  upon  it,  and  died  in  ponesaion,  cannot  repadiate 
her  hQ8band*s  contract  and  purchase  the  title  for  herself,  where  the  law 
oasts  the  inheritance  upon  lier  children. 

Ejectment.  One  Horbach  was*  the  owner  in  fee  of  the  land 
in  dispute.  Abraham  Weaver,  Susanna  Weaver's  husband,  in 
his  life-time,  had  possession  as  tenant  for  some  time,  and  dur- 
ing his  tenancy,  it  is  alleged,  bought  the  land  in  dispute,  by 
parol,  and  continued  in  possession  until  his  death.  During  his 
occupancy  he  built  a  house  on  the  land.  Subsequently  to 
Weaver's  death,  Horbach  conveyed  the  said  premises  to  Su- 
sanna Weaver.  Abraham  Weaver's  administrator,  on  an  order 
of  the  probate  court,  sold  the  property  to  one  Wible.  Weaver's 
widow  being  in  possession,  Wible  brought  this  ejectment,  alleg- 
ing Weaver's  ownership  under  the  parol  contract.  Defendant, 
the  widow,  denied  the  contract.  The  court  below  ruled  that 
no  valid  contract  between  Abraham  Weaver  and  Horbach  was 
proved,  but  that  defendant,  being  Weaver's  vridow,  could  not 
purchase  from  Horbach,  but  held  as  trustee  for  her  husband's 
creditors,  and  could  not  hold  the  property  from  them,  and  so 
charged  the  jury.    Yerdict  for  plaintiff.    Defendant  api>ealed. 

Forsier,  for  the  plaintiff  in  error. 

Cowan,  for  the  defendant  in  error. 

By  Court,  Lewis,  0.  J.  Communify  of  interest  produces 
community  of  duty.  On  this  ground,  a  release  to  one  joint  ten- 
ant shall  inure  to  the  benefit  of  both:  Litt.,  sec.  807.  A  con- 
veyance to  one  of  several  tenants  in  common,  or  a  deed  to 
one  of  two  devisees  of  the  same  land,  shall  inure  to  the  benefit 
of  all  who  came  in  under  the  same  title,  and  are  holding  jointly 
or  in  common:  Vanhom  v.  Fonda,  5  Johns.  Ch.  409;  Ligget 
V.  Bechtol,  cited  in  1  Penr.  &  W.  440;  Smiley  v.  Dixon,  1  Id.  439; 
Oeslager  v.  Fisher,  2  Pa.  St.  467;  Cook  v.  Nichols,  2  Watts  &  S. 
27.  Where  several  persons  have  a  joint  or  common  interest  in 
an  estate,  it  is  not  to  be  tolerated  that  one  shall  purchase  an  in- 
cumbrance or  an  outstanding  title  and  set  it  up  against  the  rest 
for  the  purpose  of  depriving  them  of  their  interests.  Chan- 
cellor Kent,  VTith  great  truth,  remarked  that  ''such  a  proceed- 
ing would  be  repugnant  to  a  sense  of  refined  and  accurate 
justice,  and  would  be  immoral,  because  it  would  be  against 
the  reciprocal  obligation  to  do  nothing  to  the  prejudice  of  each 
other's  equal  claim,  which  the  relationship  of  the  parties  created." 
It  is  the  duty  of  all  to  deal  candidly  and  benevolently  with  each 
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other,  and  oanse  no  harm  to  their  joint  interests :  Vanhtrtm  t.  Ibnda^ 
•6  Johns.  Ch.  407.  All  that  can  be  demanded  is  contribution  from 
•each  to  the  expense  of  any  purchase  which  releases  the  common 
interest  from  embarrassment.  There  can  be  no  doubt  that  a 
widow  who  comes  into  possession  by  and  through  her  husband, 
who  is  entitled  to  dower  out  of  the  estate,  and  who,  by  reason 
of  her  right  to  administration,  has  opportunities  to  suppress  or 
•destroy  the  title-papers,  is  bound  by  these  rules  of  justice  and 
morality.  The  law  will  not  permit  her  to  trample  upon  the 
rights  of  her  helpless  children.  The  creditors  of  her  husband 
have  an  equal  claim  upon  her  in  this  respect.  Indeed,  they 
stand  upon  higher  ground  than  the  heirs,  because  they  have 
given  value,  and  the  heirs  have  not.  In  this  case,  Abraham 
Weaver  was  in  possession  under  a  contract  with  fiorbach  for 
the  lot.  He  built  a  brick  house  upon  it,  and  died  in  posses- 
sion. The  law  casts  the  inheritance  upon  the  children  at  the 
•death  of  their  father,  and  the  widow  who  came  into  possession 
through  him,  and  remained  there  under  his  title,  had  no  right 
to  repudiate  the  contract  and  purchase  the  property  for  h^self. 
If  she  succeeds  in  her  object  in  this  case,  she  gets  the  improve- 
ments without  paying  for  them.  The  charge  of  the  court  was 
perfectly  correct. 
Judgment  affirmed. 

PUROHASB  07  OUTSTANDISO  TiTLB  BT  OnB  Co-TKNAUT  IkUBEB  TO  BkK» 

«iT  OF  All:  See  Jieetor  v.  Waugh^  57  Am.  Deo.  251;  CfetUry  v.  Cfentay,  60  Id. 
137,  note  140.  The  principal  case  is  cited  to  this  point  in  MandepUU  v.  SoiO' 
man,  39  CaL  133;  LU>yd  v.  Lynch,  28  Pa.  St.  424;  Nod  v.  WkUCt  37  Id.  624; 
Walker  v.  Whdan,  4  Phila.  393. 
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fas  PxmnTx.yAiiiA  Statk,  383.] 

Want  ow  Valid  Inquisition  roB  Gondebcnation  or  Rbal  Bbtatb  Ti 
IK  ExBOUTiON  can  only  be  taken  advantage  of  by  the  defendant  himaelf, 
and  even  he  must  take  the  objection  within  a  reasonable  time;  by  which 
reasonable  time  is  meant  before  the  oonfirmation  of  the  sale  and  Hbm 
acknowledgment  of  the  sheriff's  deed  to  the  purchaser. 

SZBOUTTON  SaLB  OF  JUDGMENT  DbBTOK'S  HbaLTT  WITHOUT  CoHDEMNATIOV 

OB  Waivkb  of  Inquisition,  and  sheriff's  acknowledgment  of  deed  to 
the  purchaser  without  objection,  and  appropriation  of  the  proceeds  ol  the 
sale  to  the  defendant's  debts,  will  divest  him  of  title  to  the  premises,  and 
a  subsequent  sheriff's  sale  of  the  same  property  will  confer  no  title  oa 
thepurchi 
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DCTZNDjorr  xk  Bzbodtioh  will  Ebtop  HiMBKLy  vbom  Impkaqhivo 
SHKRiFf'8  Sale  by  Tolnntarily  sarrendermg  the  poflseaaioii  and  ezeouting 
A  reloaae,  and  will  farther  prednde  himaelf  by  representation  that  he 
had  consented  to  dispense  with  an  inqoisitiony  and  that  the  title  is  good, 
if  by  those  representations  the  person  to  whom  they  are  made  is  indnoed 
to  purchase  the  property  from  the  sheriff's  yendee. 

Ijboislaturs  Posssasis  No  Judicial  Powbs  to  Confirm  Titls  to  Land, 
oo  the  gronnd  of  a  moral  right  to  it,  arising  from  the  payment  of  the  pur- 
chase money  to  the  benefit  of  the  former  owner  with  his  acquiescence. 

EjsoTifENT.  Isaac  Shriyer,  the  plaintiff,  claims  under  a  judg* 
ment  against  John  Shriver,  and  a  levy  and  sale,  and  sheriff's 
•deed  to  him,  of  the  land  now  in  dispute,  and  brings  this  action 
to  recover  the  same  of  the  defendant,  who  claims  under  a  judg- 
ment against  John  Shriver,  execution  issued  thereon,  inquisition 
"waiTed  and  sheriff's  sale,  and  deed  to  his  grantor  of  date  prior 
to  the  levy  and  sale  under  which  plaintiff  claims.  On  the  trial 
defendant  offered  in  evidence  the  sheriff's  deed  to  his  grantor, 
to  be  followed  with  proof  of  a  release  by  John  Shriver  of  all 
his  title,  and  a  ratification  of  the  sale  so  made  by  the  sheriff, 
and  an  appropriation  of  the  proceeds  to  John  Shriver's  debts. 
Plaintiff  objected  that  there  was  no  inquisition  or  waiver  thereof 
before  sale,  and  that  therefore  the  sale  was  void,  and  could  not 
be  mtified  by  John  Shriver,  so  as  to  prejudice  the  existing  judg- 
ments created  at  the  time  of  such  sheriff's  sale.  The  court 
below  sustained  the  objection  and  overruled  the  evidence,  hold- 
ing that  there  was  no  waiver  of  the  inquisition  in  this  case,  but 
that  those  read  were  upon  different  writs,  and  that  the  sale  was 
therefore  void,  being  taken  as  made  without  inquisition  or  waiver 
thereof,  and  not  capable  of  being  ratified.  Exception  by  de» 
fendant. 

Downey  and  Lcusear^  for  the  plaintiff  in  error. 
Lindsay  and  BiLchanan,  for  the  defendant  in  error. 

By  Court,  Lewis,  0.  J.  It  was  held  in  Crowed  v.  Meconkey^ 
<6  Pa.  St.  174,  that  the  want  of  an  appraisement  under  the  act 
of  June  16,  1842,  can  be  taken  advantage  of  by  the  defend- 
ant alone.  In  Crawford  v.  Boyer,  14  Id.  384,  ttie  same  prin- 
ciple was  applied  to  the  want  of  a  valid  inquisition  for  the 
condemnation  of  real  estate  taken  in  execution;  and  it  was  de- 
clared in  the  case  last  mentioned,  that  even  the  defendant  him- 
self must  take  the  objection  at  the  proper  season.  In  conform- 
ity with  this  principle,  it  was  held  that  the  consent  of  the 
defendant  to  a  sale  of  fixtures,  without  inquisition,  precluded 
him  from  defeating  the  title  of  the  purchaser:  MUchell  v.  Dreedly, 
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10  Id.  208.  And  in  Wray  v.  MiUer,  20  Id.  115»  where  there  waft 
essentiallj  a  sale  of  real  estate  wiihoat  condemnatioxi  or  waiter 
of  inquiaition  in  writing,  ihe  title  of  the  purchaser  was  held  to 
be  good  by  reason  of  the  acquiescence  of  the  defendant  in  tiie 
execution.  It  is  true  that  there  had  been  a  condemnation  on  a 
different  judgment  from  the  one  on  which  the  sale  took  place» 
but  that  judgment  had  been  satisfied  two  years  before  the  sale. 
As  the  condemnation  fell  with  the  extinguishment  of  the  judg- 
ment on  which  it  was  founded,  the  sale  was,  as  already  stated, 
essentially  a  sale  without  a  condemnation  at  all.  It  was  there 
conceded  that  the  sale  ought  to  have  been  set  aside  at  the  in- 
stance of  the  defendant,  for  want  of  inquisition  and  condemna- 
tion; yet  after  such  acts  of  acquiescence  as  the  facta  and  circum- 
stances in  that  case  indicated,  neither  the  defendant  nor  any 
other  person  standing  in  his  shoes  could  make  the  objection: 
Wray  v.  Miller,  supra.  The  objection,  it  was  repeated,  must  be 
made  "  in  a  reasonable  time: "  Id.  117.  What  is  the  reasonable 
time  within  which  it  must  be  made  ?  This  question  is  answered 
by  the  court  in  Crowell  y.  Meconhey,  supra.  It  was  there  said 
that  the  owner  had  a  full  opportunity  to  make  the  objection 
*'  before  the  deed  was  acknowledged,  but  sealed  his  lips,  and 
permitted  the  purchaser  to  pay  his  money,  and  the  deed  to  be 
acknowledged  without  warning  or  notice,  and  thus  waived  aU 
objections:"  Id.  176.  Can  anything  be  more  reasonable  than 
this  ?  Where  one  of  two  persons  must  suffer  a  loss,  it  should 
fall  on  one  by  whose  fault  the  loss  was  occasioned. 

A  defendant  who  has  notice  that  his  property  is  about  to  be 
sold  by  the  officer  of  the  law  for  the  payment  of  debts,  and  who 
makes  no  objection  until  an  innocent  purchaser  has  paid  the 
purchase  money,  and  received  his  deed  duly  acknowledged,  is 
estopped  from  objecting  afterwards.  Even  if  the  judgment  on 
which  it  was  sold  had  been  previously  paid,  the  payment  cannot 
be  set  up  against  such  a  purchaser:  Dean  v.  Connelly  6  Pa.  St. 
239.  But  in  this  case  there  were  several  judgments  entered,  with 
a  written  waiver  of  inquisition  in  each.  Under  the  statement  on 
the  execution  docket  of  the  fi./a,  and  levy  in  the  suit  on  which 
the  sale  was  made,  there  was  an  entiy:  "Inquisition  waived; 
see  No.  26,  Ex.  Docket,  September  term,  1843."  As  the  plaint- 
iff and  the  defendant  both  treated  this  as  a  waiver  of  inquisition 
for  the  purposes  of  the  sale,  and  as^  the  court  sanctioned  the 
proceedings  by  issuing  a  writ  commanding  the  sale,  and  sub- 
sequently confirmed  the  sale  by  receiving  the  acknowledgment 
of  the  deed,  the  purchaser  who  paid  his  money  in  good  faith 
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ought  not  to  suffer  for  treating  the  entry  as  the  parties  them- 
selves,  with  the  approbation  of  the  conrt,  had  treated  it.  It  is 
tnie  that  it  was  held  in  Baird  y.  Lent,  8  Watts,  422,  that  a  sale 
on  a  fi.  fa.,  without  inquisition,  was  void.  But* this  was  in 
favor  of  a  purchaser  from  the  defendant  in  the  execution  before 
the  sale,  whose  rights  could  not  be  affected  in  equity  by  any  acta 
or  acquiescence  of  the  defendant  after  he  had  parted  with  his 
interest.  The  reason  why  the  defendant  in  the  execution  is  in 
^neral  estopped  from  impeaching  the  title  after  the  deed  is 
acknowledged  is  that  the  proceeding  was  for  his  benefit;  it  was 
the  means  of  performing  a  duty  which  he  had  neglected.  The 
officers  of  the  law  are  thus  in  some  sort  his  agents.  The  law 
provides  that  he  shall  have  notice  of  the  sale,  and  gives  him  the 
exclusive  right  to  object  to  or  waive  irregularities.  Under  such 
circumstances,  if  lie  permits  a  purchaser  to  pay  his  money 
and  receive  the  deed  duly  acknowledged,  without  objection,  the 
money  can  never  be  recovered  back  by  the  purchaser.  It  must 
he  appropriated  to  the  benefit  of  the  defendant  in  the  execution. 
Xf  the  objection  comes  too  late  for  the  relief  of  the  purchaser,  it 
certainly  is  too  late  for  the  defendant  in  the  execution.  The 
first  is  free  from  fault  of  any  kind.  The  last  is  guilty  of  gross 
negligence  in  permitting  an  innocent  person  to  be  injured  by 
proceedings  which  he  had  the  power  to  arrest  or  set  aside.  The 
law  will  not  permit  him  thus  to  make  profit  out  of  his  own 
wrong. 

If  these  views  be  correct,  the  case  is  stronger  against  the 
defendant  in  the  execution  after  he  has  actually  secured  the  pay- 
ment of  his  debts  out  of  the  proceeds  of  sale.  It  is  true  that 
the  court  thought  otherwise  in  Menges  v.  Oyster,  4  Watts  Sl  S. 
20;  but  that  decision  was  so  contraiy  to  equity  that  the  legis- 
lature passed  an  act  expressly  confirming  the  sale:  Laws,  1843. 
And  the  court,  on  reconsideration,  overruled  the  former  decis- 
ion: Mengea  Y.Wertman,  1  Pa.  St.  218.  The  act  was  clearly 
unconstitutional.  The  legislature  possess  no  judicial  power, 
and  it  was  a  most  mischievous  error  to  concede  to  that  body  the 
authority  to  confirm  a  title  on  the  ground  of  a  moral  right  to  it, 
arising  from  the  payment  of  the  purchase  money  to  the  benefit 
of  the  former  owner,  with  his  acquiescence.  This  error  was 
acknowledged  in  a  subsequent  case  by  the  judge,  whose  casting 
vote  made  up  a  majority  in  favor  of  the  first  decision :  Dale  v. 
Metccdf,  9  Id.  108.  The  equitable  ground  for  confirming  the 
title  of  the  sheriff's  vendee  fully  justified  the  court  in  sustaining 
it,  independent  of  legislative  interference,  on  the  principles 
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always  applied  bj  the  courts,  that  whatever  in  equity  and  good 
conscience  ought  to  be  done  by  a  vendor  shall  be  considered  &» 
done.  The  last  decision  was  correct  in  its  result,  but  the  reasons 
assigned  for  it  have  not  been  adhered  to  by  the  jadges  who 
adopted  them.  The  first  is  contrary  to  principle.  Neither  caa 
be  relied  on  as  authority  for  anything. 

In  McPherson  v.  Cunliff,  11  Seig.  &  R.  422  [14  Am.  Dec. 
642],  it  was  held  that  the  application  of  the  proceeds  of  aa 
orphans'  court  sale  to  the  benefit  of  a  minor  child  estopped  him 
from  impeaching  the-title  of  the  purchaser.     In  WUfson  v.  Bigger, 
7  Watts  &  S.  Ill,  it  was  said  that  this  position,  taken  bj  Judge 
Duncan  in  McPherson  ▼.  Qwtdiff^  supra^  "  has  never  been  dis- 
puted, and  has  controlled  the  cause  in  some  pretty  strong' cases." 
And  it  was  held,  in  conformity  with  this  doctrine,  that  where  a 
guardian  united  with  the  other  heirs  in  asking  a  sale  by  the  or- 
phans' court,  and  the  ward,  after  he  came  of  age,  received  a  por* 
tion  of  the  proceeds,  the  latter  was  thereby  estopped  from  im- 
peaching the  title  of  the  purchaser.   In  Stroble  v.  Smiih,  8  Watts, 
280,  it  was  decided  that  a  judgment  creditor  who  accepts  his  Bhar» 
of  thepurchase  money  arising  from  a  sheriff's  sale  is  estopped  from 
denying  the  validity  of  the  sale.   In  Crowed  v.  Meoonkey^  5  Pa.  St 
174,  which  was  the  case  of  a  sheriff's  sale,  and  the  application  of 
the  proceeds  to  the  judgment  creditors,  the  court  distinctlj  de- 
clare that '  *  if  the  sale  had  been  void  the  reception  of  the  purchase 
money  would  have  made  it  valid."    It  was  there  held  that  "  the 
receipt  of  the  money  by  the  judgment  creditors  has  the  same 
effect  as  if  the  debtor's  trustee  received  it  himself."    In  I^JtduU 
V.  Freedly^  10  Id.  208,  it  was  held  that  where  a  sheriff's  sale  was 
confirmed  without  objection ,  the  application  of  the  proceeds  to  the 
debts  of  the  defendant  in  the  execution  **  is  the  same  thing  as  if 
paid  to  himself."    It  is  fully  settled  upon  principle  and  author- 
ity that  where  a  sale  is  made  for  the  benefit  of  any  one,  the 
receipt  of  the  proceeds  by  such  person  validates  it.    In  such  a 
case,  the  supposed  distinction  between  a  void  and  voidable  sale 
is  immaterial:  Wilson  v.  Bigger,  7  Watts  &  S.  Ill;  MUchellY. 
Freedly,  10  Pa.  St  208;  CroweU  v.  Mecmkey,  5  Id.  174;  StroUe 
V.  Smith,  8  Watts,  280;  OommonweaUh  v.  Shuman's  Adm'rs^  18 
Pa.  St.  346;  Adlum  v.  Yard,  1  Bawle,  171  [18  Am.  Dec.  608]; 
Ihimess  v.  Ewing,  2  Pa.  St  479;  Smilh  v.  Warden,  19  Id.  424. 

If  the  defendant  in  the  execution  may  estop  himself  from  im- 
peaching a  sheriff's  sale  by  previous  consent  to  dispense  with 
an  inquisition,  or  by  a  subsequent  neglect  to  make  objections 
to  the  proceedings,  he  may  certainly  confirm  the  sale  1^  so* 
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rendering  ibe  possession  and  executing  a  release.  He  may  also 
piedude  himself  from  making  objections  bj  representations 
that  he  bad  consented  to  dispense  with  an  inquisition,  and  that 
the  title  was  good,  if  by  those  representations  the  person  to 
-whom  they  were  made  was  induced  to  purchase  the  property 
from  the  sheriff's  vendee. 

As  the  dates  of  the  surrender  of  possession  and  release  are 
not  stated,  no  question  is  raised  in  regard  to  the  regularity  of 
the  revival  of  the  judgment  under  which  the  plaintiff  below  de- 
rived title.  We  are  of  opinion  that  the  evidence  offered,  as 
stated  in  the  bill  of  exception,  ought  to  have  been  received. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Thx  fringipal  cask  is  cited  in  /Vanif/ord  and  Britiol  T.  Co,  v.  Phila^ 
ddphia  4d  TrenUm  R.  /?.  Co.,  64  Pa.  St.  508,  and  in  Ckurck  v.  ITorci,  61  Id. 
102;  and  the  courts,  in  commenting  on  the  principal  case,  point  oat  the  dia* 
tinction  that  a  sale  on  fieri  fa^daa  without  waiver  of  iDquidtion  ia  void,  whil» 
in  the  case  of  a  venditioni  exponas  it  may  not  be,  for  the  reason  that  the  ven- 
ditioni expon€U  may  be  taken  as  an  adjudication  that  everything  necessary  to- 
an  award  of  sale  had  been  done;  but  no  such  inference  can  be  taken  under 
the  other  writ.  In  the  former  case  the  court  say  that  Spragg  v.  Shriver  doea 
not  decide  that  a  void  sale  on  executiou  ia  confirmed  by  distribution  of  th» 
proceeds  among  the  judgment  creditors;  but  in  Maple  v.  Kusaartf  53  Pa. 
8t.  352,  and  Willard  v.  WUlard,  56  Id.  128,  both  citing  the  principal  case,  it 
it  held  that  distributees  are  estopped,  and  purchasers  take  a  good  title,  whether 
anch  a  sale  be  void  or  voidable,  on  the  general  principle  that  receiving  part  of 
proceeds  of  a  sale  is  estoppel  to  deny  the  sale. 

Equitable  Estoppel  icat  bb  Set  up  in  Ejectmbnt:  See  Marine  v. 
MUwauhee  A  8t,  Paul  B.  R.  Co,,  26  Wis.  90,  citing  the  principal  case. 

LlOISLATURES  POSSESS  No  JUDICIAL  POWEK  TO  CoNEIBM  TlXLB  TO  LiAlTDS 

See  Shmik  v  Brown^  61  Pa.  St.  327,  citing  the  principal 


Henby  v.  Kaiman. 

[20  PsmniTLTAiru  Stati,  854.] 

AnoBNET  AT  Law  Emploted  Pbofepsionally  to  SuBTAnr  Titlb  to  Lani^ 
cannot  pnrohase  for  himself  any  outstanding  or  opposing  title,  either 
before  or  after  the  cause  is  ended  or  during  the  continuance  or  after  th» 
termination  of  the  relation  of  attorney  and  client,  whether  during  the 
time  the  client  holds  for  himself  or  after  he  has  conveyed  his  interest^ 
and  any  such  purchase  will  inure  to  the  benefit  of  his  client  or  th» 
latter's  vendee,  and  will  follow  the  title  into  the  hands  of  whomsoever 
may  take  the  land,  and  the  client  or  his  vendee  may  recover  the  same  on 
payment  or  tender  of  the  amount  of  the  purchase  money,  with  interest. 

OP  Actual  Tender  and  Patioent  op  Monet  into  court  is  not 
necessary  in  the  case  of  an  executory  agreement,  where  the  acts  of  th* 
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purtiai  are  to  be  oonoarrent,  m  where  one  is  to  make  a  deed  end  the 
other  to  pay  the  purchase  money;  an  offer  to  pay  and  demeod  of  perf one- 
anoe  is  suffident.  if  performance  be  refosed,  and  the  monej  may  be 
bronght  into  court  at  the  triaL 
CoNDinoK  Anitxzxd  to  Vbboiot  n  ur  Katdbx  ov  iNJUiranoK  to  Star 
Pboobxdivos  at  law,  and  the  Terdiet  is  not  Titiated  by  the  onoefieiBly 
of  the  condition,  which  may  be  reduced  to  a  certainty  by  the  ooart»  etUier 
with  or  without  an  iosue. 

EnoTMXNT.  The  opinion  Btates  the  case. 
Boer  and  Eugiu,  for  fhe  plaintiff  in  error. 
Edie  and  OaUher,  contra. 

By  Court,  Lewis,  0.  J.  Samnel  Baiman,  the  plaintiff  below, 
claimed  the  land  in  controversj  under  a  purchase  from  Peter 
Heniy,  who  had  taken  out  a  warrant  for  it  on  the  ninth  of  July, 
1832,  and  received  a  patent  on  the  thiriy-first  of  January,  1835. 
William  Henry  claimed  under  a  warrant  to  Beese  Meredith  in 
1776,  which  became  vested  in  Woods  &  Cljmer;  an  agreement 
between  the  attorneys  of  Woods  &  Glymer  on  the  one  part  and 
Joshua  F.  Cox  on  the  other,  ratified  by  conveyances  to  Mr.  Cox  <m 
the  fifteenth  of  February,  1839,  and  the  twenty-ninth  of  March, 
1839,  together  vnth  a  conveyance  from  Joshua  F.  Cox  to  Will- 
iam Heniy,  on  the  fourteenth  of  December,  1839. 

But  it  is  contended  that  the  purchase  by  Mr.  Cox  of  the  title 
of  Woods  &  Clymer  inures  to  the  benefit  of  Samuel  Baiman; 
and  this  was  the  question  tried  in  the  court  below.  It  was  in 
evidence  that,  in  September,  1833,  an  ejectment  was  brought  by 
Woods  &  Clymer  against  Peter  Henry;  that  the  latter  employed 
Joshua  F.  Cox  as  his  counsel  to  defend  the  suit,  and  placed  the 
title-papers  in  his  hands.  Mr.  Cox  received  a  fee  and  attended 
to  the  trial  of  the  cause;  but  Peter  Henry  was  not  heard  on  the 
merits  of  his  title^  on  the  ground  that  he  stood  in  the  relation  of 
a  tenant  to  Woods  &  Clymer,  and  was  bound  to  deliver  up  pos- 
session before  he  could  try  his  title.  The  cause  was  decided 
against  him  on  the  sixth  of  December,  1837,  and  he  was  turned 
out  of  possession  on  the  seventh  of  Februaiy,  1839. 

The  agreement  for  the  purchase  by  Cox  is  without  date,  bo 
that  it  does  not  clearly  appear  whether  it  was  made  before  or 
after  Peter  Henry  was  turned  out  of  possession.  Nor  does  it 
appear  whether  it  was  made  before  or  after  Peter  Henry  con- 
veyed his  interest  to  Samuel  Baiman.  Clymer's  ratification  is 
dated  but  eight  days  after  Peter  Henry  was  dispossessed;  and 
as  Clymer  lived  in  a  distant  part  of  the  state,  and  the  facilities 
(or  traveling  were  not  as  great  in  1839  as  thej  are  now,  it  is 
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probaUe  that  Mr.  Oox  made  the  contract  for  the  puzchaae  be* 
fore  bis  dient  ceased  to  occapy  the  premiaes.  It  is  dear,  how- 
ever, that  bia  client's  rights  were  not  concluded  by  the  decision. 
One  verdict  is  not  conclnsive  in  ejectment,  even  where  the  title 
has  been  tried;  but  in  this  case  he  had  not  had  the  benefit  even 
of  one  trial  on  his  title  before  he  found  his  own  counsel  ar- 
rayed against  him,  armed  with  the  title  of  his  adversary.  If 
8uch  a  purchase  can  be  justified  by  showing  that  before  it  was 
made  the  relation  of  counsel  and  client  had  terminated,  either 
by  the  decision  of  the  cause  or  by.  the  conveyance  of  thedienfa 
interest  to  another,  the  burden  of  proof  is  on  the  party  who 
affirms  this  to  be  the  case. 

But  such  a  transaction  is  not  to  be  sustained  on  any  such 
grounds.    It  is  a  mistake  to  suppose  that  the  attorney  is  at  lib- 
erty to  violate  the  professional  confidence  reposed  in  him  b^hia 
client  the  moment  the  relation  of  counsel  and  client  termini^«'4i«. 
The  necessities  of  the  client  compel  him  to  repose  unlimited 
confidence  in  his  counsel.     When  he  is  in  jeopardy— -either  of 
life,  liberty,  property,  or  character — ^he  is  obliged  to  repose  con- 
fidence in  his  professional  adviser,  in  order  that  he  may  be 
properly  defended.    If  he  is  threatened  with  a  lawsuit  about 
his  land,  he  is  compelled  to  exhibit  his  title-papers  to  his  coun- 
sel, and  to  disclose  to  him  every  supposed  defect  in  them,  in 
order  that  imperfections  may  be  remedied  and  preparationa 
made  to  sustain  the  title.     So  if  the  life  or  liberty  of  the  client 
be  in  danger  from  legal  proceedings  against  him,  unlimited  con- 
fidence in  his  counsel  is  so  necessaiy  that  he  cannot  safdy  go  to 
trial  without  it.    As  the  necessities  of  litigation  compd  confi- 
dence on  the  one  side,  the  policy  of  the  law  requires  fidelity  on 
the  other.     The  policy  which  enjoins  good  faith  requires  that  it 
should  never  be  violated.    The  reasons  for  requiring  ii;  at  all  de- 
mand that  it  shall  be  perpetual.     Occasions  may  arise  where  an 
upright  counselor  may  feel  himself  bound  to  withdraw  from  hia 
client's  cause,  but  no  circumstances  whatever  can  justify  him  in 
betraying  the  trust  reposed  under  the  highest  obligation  of  pro- 
fessional honor.    Where  fidelity  is  required,  the  law  prohibits 
everything  which  presents  a  temptation  to  betray  the  trust.    Th& 
orison  which  deprecates  temptation  is  the  offspring  of  infinite 
wisdom,  and  the  rule  of  law  in  accordance  with  it  rests  upon 
the  most  substantial  foundations.    The  purchase  by  an  attorney 
of  an  interest  in  the  thing  in  controversy  in  opposition  to  the 
titie  of  his  client  is  forbidden,  because  it  plaoee  him  under  the 
temptation  to  be  unfaithful  to  his  trust. 

IM.  Vme,  Vol.  LZIV— 45 
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Such  a  pnrohase,  therefore,  inares  to  the  benefit  of  his  dieni 
l^ere  the  confidence  has  relation  to  the  title  to  land,  the  fidel- 
ity of  the  counsel  must  necessarily  follow  the  title  of  ius  client 
wherever  it  goes.  Any  other  rule  would  defeat  the  object  of  the 
trust  by  destroying  the  market  Yalue  of  the  title.  If  a  trost 
reposed  for  the  purpose  of  establishing  it  might  be  made  avail- 
able as  the  means  of  defeating  it  the  moment  it  passed  into 
other  hands,  it  would  be  more  injurious  than  beneficial.  No 
prudent  man  would  repose  confidence  on  such  terms,  and  all 
men  would  be  deterred  from  purchasing  titles  which  had  ever 
been  in  the  hands  of  attorneys  or  counselors  at  law.  If,  after 
the  cause  is  ended,  or  the  relation  of  counsel  and  client  is  ter- 
minated by  a  sale  or  by  the  death  of  the  client,  the  cotmsel  em- 
ployed to  defend  the  title  should  be  permitted  to  make  war  upon 
it  by  means  of  the  purchase  of  the  hostile  claim  which  he  was 
employed  to  oppose,  no  one  would  be  safe  in  the  employment 
of  professional  aid.  If  the  client's  vendees,  and  even  his  orphan 
children,  may  be  ruined  by  means  of  violating  the  trust  reposed 
by  their  vendor  or  ancestor,  and  such  breaches  of  trust  are 
sanctioned  by  the  courts,  the  whole  commonwealth  would  be 
overwhelmed  in  litigation;  all  land  titles  in  the  state  would  be 
in  jeopardy;  the  bar  would  cease  to  enjoy  the  confidence  of  the 
people,  and  the  courts  of  justice,  instead  of  being  the  bulwarks 
of  public  and  private  security,  would  become  the  most  intoler- 
able engines  of  disturbance  and  oppression. 

In  the  case  of  Reid  v.  Stanley,  6  Watts  &  S.  376,  it  appeared 
that  Beid  was  employed  by  one  Buck  to  make  some  examina- 
tions respecting  Buck's  title  to  the  lot  on  which  he  had  made 
valuable  improvements.  Beid  discovered  that  Buck,  instead  of 
making  his  improvements  on  his  own  lot,  had  made  them  by 
mistake  on  a  lot  that  belonged  to  Heniy  Pratt.  Beid  thereupon, 
without  disclosing  the  discovery  to  Buck,  purchased  the  lot  of 
Mr.  Pratt.  Buck,  a  few  days  afterwards,  sold  and  conveyed  his 
tide  to  William  G.  Birch,  who  put  Stanley  in  possession  as  his 
tenant.  After  Birch,  the  vendee  of  Buck,  had  been  in  posses- 
sion by  his  tenants  more  than  a  year,  Beid  brought  an  eject- 
ment against  the  tenant  Stanley.  Beid  was  not  a  member  of 
the  bar.  He  was  not  employed  tmder  the  seal  of  professional 
oonfidence.  He  was  merely  employed  as  an  agent.  Neverthe- 
less, it  was  held  that  he  could  not  avail  himself  of  a  defect  dis- 
covered in  the  course  his  agency,  and  that  his  purchase  of  the 
adverse  tiUe  inured  to  the  benefit  of  his  principal.  It  was  not 
supposed  for  a  moment,  in  that  case,  that  Beid  could  assert  his 
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ill-gotten  porohase  against  fhe  vendee  of  his  principal  with 
any  better  success  than  he  could  against  the  principal  himself. 
Accordingly,  Stanley,  the  tenant  of  Birch,  who  had  purchased 
Buck's  title,  was  allowed  to  defeat  the  claim  of  Beid,  on  the 
ground  of  duides  assumed  by  him  while  the  title  was  in  the  hands 
of  Buck.  If  this  rule  exists  in  full  force  where  the  agent  is  not  a 
professional  adviser,  where  he  is  not  an  officer  .of  the  court,  cre- 
ated and  recommended  to  public  confidence  by  law,  and  where 
he  is  not  acting  under  the  sanction  of  an  oath  of  fidelity  to  his 
principal,  it  applies  with  much  stronger  reason  to  the  relation 
of  counselor  and  client,  where  so  many  circumstances  com- 
bine to  increase  the  confidence  on  the  one  side  and  add  strength 
to  the  obligation  on  the  other.  In  Oalbraith  v.  Elder,  8  Watts» 
81,  it  was  held  that  the  fidelity  of  the  counsel  must  be  forever 
observed,  and  that  a  purchase  of  the  adverse  title,  *'  after  the 
relation  of  counsel  and  client  had  ceased,  is  equally  forbidden 
with  a  purchase  during  the  existence  of  such  relation."  In 
what  has  been  here  said,  we  do  no  more  than  cany  out  the 
spirit  of  that  decision. 

But  had  William  Heniy  notice  of  this  equity?  Notice  at  any 
time  before  payment  of  the  purchase  money  is  sufficient.  The 
receipt  on  the  body  of  the  deed,  although  good  evidence  of 
payment  against  the  party  who  signed  it,  is  not  evidence  on  a 
question  of  this  kind  to  affect  the  rights  of  third  persons: 
Union  Canal  Co.y.  Young,  1  Whart.  431  [30  Am.  Dec.  212); 
Bolton  V,  Johns^  6  Pa.  St.  151  [47  Am.  Dec.  404];  Snelgrove  v. 
Snelgrove,  4  Desau.  287.  We  do  not  see  the  evidence  of  the 
payment  of  the  purchase  money  by  William  Henry  before  notice 
of  the  equities  rising  out  of  the  professional  duty  of  Mr.  Cox. 
But,  admitting  that  he  paid  the  whole  purchase  money  when  he 
made  the  purchase,  there  is  evidence  that  he  was  in  attendance 
as  a  witness  for  Peter  Henry  in  the  suit  in  which  Mr.  Cox  was 
engaged  as  counsel,  and  that  he  knew  that  the  latter  was  so  en- 
gaged. But  this  is  not  all.  He  purchased  pending  the  action 
brought  against  himself  and  Paul  Cleavinger  by  Samuel  Eai- 
man  to  September  term,  1839.  That  action  was  full  notice  that 
the  plaintiff  claimed  the  land.  There  was  therefore  no  injury 
done  to  him  in  submitting  the  question  of  notice  to  the  juxy. 

The  objection  to  the  tender,  on  the  ground  that  the  money 
was  not  kept  in  court  from  the  time  it  was  refused  till  the  time 
of  trial,  seems  to  be  founded  on  an  inattention  to  an  established 
distinction  on  this  branch  of  the  law.  Where  a  debt  is  due  on 
a  contract  executed,  and  the  creditor  is  entitled  to  it  without 
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the  perf ornumoe  of  anything  on  his  part,  an  actual  tender  is  xe- 
quired»  and  must  be  kept  good  by  bringing  the  money  into 
court  and  pleading  the  tender  at  an  early  stage  of  the  cause, 
with  an  averment  of  tout  temps  prid.  But  this  is  not  necessary 
where  the  agreement  is  ezecntoiy  and  the  acts  of  ilie  parties  are 
to  be  concnrrent,  as  where  one  is  to  make  a  deed  and  the  other 
to  pay  the  porchase  money.  In  such  case,  an  unconditional 
tender  is  not  required.  It  is  sujficient  for  the  plaintiff,  in  order 
to  put  the  opposite  party  in  default,  so  that  an  action  may  be 
maintained,  to  show  that  he  was  ready  and  willing  to  pay  the 
money  on  receiving  the  consideration  to  which  he  is  entitled* 
An  offer  to  pay  and  a  demand  of  performance  is  sufficient,  if 
performance  be  refused.  In  such  case,  it  is  sufficient  to  bring 
the  money  into  court  at  the  time  of  the  trial. 

The  rule  here  indicated  was  recognized  by  this  court,  on  full 
consideration,  in  MoKean  y.  Wagenblast,  a  case  not  yet  reported. 
Besides,  although  an  offer  to  pay  the  money  was  necessary  to 
the  support  of  an  action  brought  immediately  on  the  defend- 
ant's taking  possession,  no  such  offer  is  necessary  where  the 
possession  has  been  of  bo  long  a  continuance  as  to  require  an 
account  of  the  rents  and  profits  before  the  amount  to  be  ten- 
dered can  be  ascertained.  The  law  never  requires  anything  nn- 
reasonable.  It  was  sufficient,  under  the  circumstances  of  this 
case,  to  bring  the  money  into  court  at  the  time  of  trial.  This 
is  all  that  is  necessary  to  be  said  on  this  part  of  the  case.  We 
do  not  decide  that  even  that  was  indispensable. 

But  it  is  alleged  that  the  verdict  is  void  for  uncertainty.  The 
verdict  is  in  favor  of  the  plaintiff  below  for  the  land  described 
in  the  writ.  This  is  sufficiently  certain.  The  uncertainty,  if 
any  exist,  is  in  the  condition  annexed  to  the  verdict,  and  not  in 
the  verdict  itself.  The  condition  is  in  the  nature  of  an  injunc- 
tion to  stay  proceedings  at  law  upon  terms.  It  is  in  favor  of 
the  defendant  below,  and  it  was  his  business  to  see  that  it  was 
expressed  with  sufficient  certainty.  An  uncertainty  in  it  will 
not  vitiate  the  judgment  at  law.  In  the  exercise  of  its  chan- 
ceiy  powers  the  court  may  reduce  the  condition  to  certainty 
either  with  or  without  an  issue  for  the  purpose:  Barmar  v.  Hoi- 
ton,  25  Pa.  St.  245.  The  plaintiff  below  is  required  by  the  con- 
dition annexed  to  the  verdict  to  pay  "  back  the  purchase  money 
with  interest."  What  purchase  monejr?  The  law  settles  this. 
It  can  be  no  other  than  the  purchase  money  paid  by  Joshua  F. 
Cox  under  his  agreement  with  Woods  &  Olymer.  That  agree* 
ment  is  returned  with  the  evidence,  and  forms  part  of  the 
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record.  Bj  that  contract  it  appears  that  the  purchase  money 
paid  by  Cox  was  six  hundred  and  thirty  doUars,  with  interest 
from  the  first  of  May,  1839,  and  one  hundred  and  fifiy  dollars, 
with  interest  from  the  first  of  May,  1840.  This,  at  the  time  of 
the  trial,  amounted  to  the  sum  of  one  thousand  five  hundred 
and  nineteen  dollars  and  eighty  cents;  and  that  sum  was  brought 
into  court  before  the  verdict.  The  condition  annexed  to  the 
verdict  is  therefore  sufficiently  certain,  because  it  can  be  made  so 
by  reference  to  the  dbntract,  and  to  the  money  paid  into  court. 

It  follows,  from  these  views  of  the  questions  involved  in  the 
cause,  that  the  plaintiff  in  error  has  nothing  to  complain  of. 
The  action  of  the  court  was  quite  as  favorable  to  him  as  he  had 
any  right  to  require.   The  judgment  must  therefore  be  afi&rmed. 

It  is  considered  that  the  judgment  on  the  verdict  be  afiirmed. 

It  is  further  considered  and  ordered  that  William  Henry  have 
leave  to  take  out  of  court  the  sum  of  one  thousand  five  hun- 
dred and  nineteen  dollars  and  eighty  cents,  deposited  there  for 
his  use,  on  delivering  a  conveyance  in  fee  to  the  said  Samuel 
Baiman  of  the  said  William  Henry's  title  to  the  premises  in  con- 
troversy, as  fully  as  it  was  derived  from  Joshua  F.  Cox,  free 
from  all  incumbrances  done  or  suffered  by  said  Cox  or  William 
Henry. 

Enox,  J.,  dissented  from  several  of  the  positions  taken  in  the 
foregoing  opinion. 

Atiobnet  at  Law  must  Exsroisb  Qood  Faith,  and  cannot  Pubsitb 
Iftxbests  in  conflict  with  those  of  his  clients:  See  Cox  v.  SuUivan,  50  Am. 
Deo.  386,  note  389;  he  cannot  change  sides  in  the  same  suit:  PaUerson  v. 
€frand  Jiapids  <6  Indiana  B.  R,  Co,,  18  Ind.  141,  citing  the  principal  case; 
nor  can  he  in  a  land  case  bay  the  outstanding  title  against  his  client's  inter- 
ests: Smith  V.  Broiherline,  62  Pa.  St.  469,  also  citing  the  principal  case. 

Tknbbb,  What  SumciSNT  ab:  See  Spann  v.  BaUzeU,  46  Am.  Dec.  346. 
To  this  point  the  principal  case  is  cited  to  the  effect  that  proving  a  tender 
and  bringing  money  into  coort  is  sufficient,  in  Keder  v.  Schmertz,  46  Pa.  St. 
139;  Thompaon  r,  McKwdey,  47  Id.  356;  Irvin  y.  BleaJdey,  67  Id.  28;  and  as 
to  the  effect  of  paying  money  into  oonrt,  generally,  in  Cox  v.  Henry,  32 
Id.  21. 

CoHDmoNAL  Yerdiot,  Yauditt  and  SnvnoiENCT  or:  See  Irvine  v.  Bull, 
28  Am.  Deo.  708.  The  principal  case  is  cited  to  this  point  in  f^itt  v.  OZtpAon^, 
41  Pah  St.  374,  to  the  effect  that  a  condition  in  a  verdiot,  allowing  time,  is 
▼alid. 

Tbi  pRivoiPAL  0A8B  IB  oiTKD  In  Lhyd  ▼.  XyncA,  28  Pk  St.  426,  and  Jifd- 
/dd  A  Mice  Mfg,  Co,  v.  DymH^  62  Id.  66,  to  the  effect  that  a  receipt  in  a 
deed  is  not  conolusive  evidenoe  of  payment  of  the  consideration;  aiid  in 
himrh  V.  /ridifi,  69  Id.  443,  to  the  effect  that  the  jury  will  not  give  great 
wviglit  to  the  evidenoe  of  witnesses  in  their  own  cases. 
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NiMiGK  V.  Holmes. 

Kr.tMEWTO  or  Oikbiul  AvxBAax  abx  a  porpoae,  a  meana,  and  a  ivaiilt;  a 
design  to  avert  a  oommon  danger  by  a  Yolontary  tacrifioe,  the  iasae  of 
which  ia  socceeaf  al. 

Pamaox  b7  Appliqation  ov  Watkr  or  Stxam  ih  EzTDffaniaHivo  Tam^ 
or  by  tearing  up  part  of  the  vessel  in  order  to  get  at  it»  snch  fire  not 
being  caused  by  fault  of  the  crew,  is  general  avenge,  whatever  the  meaai 
used  to  extinguish  the  fire  may  be,  whether  by  fire-enginea  on  httul,  or 
by  means  of  steam,  or  by  scuttling  the  vessel. 

RviiiiNOB  THAT  SHIPPER  HAD  EsoKivsD  FROM  Undbrwritebs  the  amount 
for  which  goods  lost  were  insured  is  not  relevant,  in  an  action  by  the 
shipper  against  the  owners  of  the  vessel  for  general  average,  nor  is  the 
amount  so  received  evidence  of  the  value  of  the  goods, 

DooTRiNX  OP  General  Averaox  DisocsaxD. 

Assumpsit  for  the  loss  of  certain  hogsheads  of  sugar  shipped 
on  a  steamboat  upon  a  bill  of  lading,  excepting  the  dangers  of 
river  and  fire.  When  the  fire,  the  cause  of  which  was  unknown, 
was  discovered,  all  possible  means  were  used  to  subdue  it,  first 
by  injecting  steam  into  the  hold,  and  then  by  the  use  of  streaniB 
of  water,  and  at  last,  after  a  consultation  among  the  ofiicers,  by 
scuttling  the  vessel.  The  vessel  was  afterward  raised,  and 
with  the  damaged  cargo  sold  for  twenty-five  per  cent  of  its 
value.  In  the  course  of  the  trial,  defendant  proposed  to  prove 
that  plaintiff  had  been  fully  paid  by  the  insurance  company ,  and 
the  amount  by  it  paid  to  discharge  the  policies,  as  evidence  of 
the  admission  of  the  parties  of  the  amount  of  injury  sustained. 
Plaintiff  objected;  the  objection  was  sustained,  on  the  ground 
of  irrelevancy  of  the  evidence.  Defendant  excepted.  The  court 
instructed  the  jury,  in  substance,  that  the  means  used  to  extin* 
guish  the  fire  must  be  taken  as  one  act,  and  that  if  the  jury  be- 
Ueved  from  the  evidence  that  there  was  imminent  danger,  which 
was  inevitable,  except  by  voluntarily  causing  the  loss  and  injury 
to  vessel  and  part  of  the  cargo  to  save  the  remainder,  and  thai 
by  the  means  used  the  vessel  and  part  of  the  cargo  were  saved» 
plaintiff  should  have  a  verdict  on  the  basis  of  general  average. 
This  charge  was*  assigned  as  error. 

T.  WtUiams  and  O,  P.  HamUJUm^  for  the  plaintiflh  in  error. 

A.  W.  Loomia  and  Stanton,  for  the  defendants  in  erroi. 

By  Court,  Lowbib,  J.  Though  the  Bhodian  law  dejachi  pio* 
vided  for  contribution  only  in  the  case  of  goods  oast  overboard 
in  times  of  peril,  yet  the  spirit  of  the  regulation  is  in  its 
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^Iiioh  is,  beoanse  the  act  was  done  for  the  benefit  of  all;  and  it 
was  this  reason  rather  than  the  limited  expression  of  it  that  was 
•applied  in  the  Boman  jurisprudence:  Dig.  14»  2.  And  if  the 
adoption  of  the  Bhodian  law  by  Augustus  and  Antonnie  is  the 
only  eTidenoe  that  the  Bomans  derived  their  law  of  marine  con- 
tribution from  the  Bhodians,  then  it  is  fully  met  by  the  text. 
Dig.  14,  2,  2,  3,  which  refers,  for  the  same  principle,  to  the 
Roman  lawyers  Senrius,  Labea,  and  Ofilius,  who  flourished  in 
the  time  of  Julius  CsBsar;  and  the  absence  of  all  reference  to 
the  Bhodian  law,  in  the  cases  mentioned  in  the  digest,  seems  to 
show  that  the  regulation  was  part  rather  of  their  common  than 
of  their  statute  law.  And  while  it  may  be  doubted,  perhaps, 
whether  our  law  of  arerage  was  in  fact  derived  from  the  Bomans, 
it  is  very  plain  that  the  Boman  law  on  this  subject  has  had 
great  influence  in  molding  and  defining  that  of  all  modem 
4M>mmercial  nations.  The  equity  of  the  rule  is  so  obvious  to 
natural  reason  that  it  may  veiy  well  be  supposed  that  the  prac- 
tice might  grow  up  spontaneously,  wherever  naval  commerce  ex- 
isted. The  name  "  average,''  given  to  it  in  nearly  all  European 
languages,  would  seem  to  strengthen  this  supposition,  for  this 
is  not  at  all  of  Boman  origin;  and  a  modem  Latin  word,  avaria, 
had  to  be  invented  to  express  it,  as  the  word  cordribidio  did  not 
express  the  same  idea.  Average  means  ship  damage,  and  not 
contribution,  as  is  plain  when  we  speak  of  particular  average. 
The  average  of  common  parlance  is  a  secondary  sense  of  the 
word,  derived  from  the  practice  of  contribution  in  cases  of  gen- 
•eral  average. 

But  whencesoever  the  practice  may  have  been  derived  into  the 
law  of  modem  nations,  it  may  be  said  that  for  America,  Eng- 
land, and  continental  Europe  there  is  but  one  law  on  this  sub- 
ject; and  its  unity  is  preserved  by  the  simplicity  of  the  prin- 
•ciple  embodied  in  it,  and  by  the  fact  that  all  treatises,  European 
and  American,  on  this  subject,  like  those  on  international  law, 
are  regarded  as  the  common  property  of  the  commercial  world. 
In  the  Ordinatio  Nautica  of  the  Hanseatic  cities,  title  8,  which 
was  compiled  in  1614  from  more  ancient  customs  and  ordinances, 
there  is  a  law  on  this  subject  which  is  scarcely  more  coinpre* 
liensive  than  the  Bhodian  law  dejadu  ;  but  Beinold  EuricJie,  in 
iiis  commentary  upon  it,  shows  that  its  practical  interpretation 
has  been  as  large  as  the  reason  upon  which  it  was  founded,  and 
lie  quotes  from  Weiteius  the  rule  that  every  loss  suffered  by 
«hip  or  cargo  for  the  purpose  of  averting  a  common  danger  is  a 
subject  of  general  average. 
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Loeconiiu  (De  Jnze  Miaritimo,  3, 8, 7)  says  {hat  eqtdtjr  and  ex« 
pediencj  require  tliis  extensiye  interprotifion,  and  that  it  is 
easy  to  apply  the  rule,  according  to  its  i-tia^oa,  to  all  cases  of 
vacrifice  for  the  common  safety  as  they  arise. 

The  rule  is  laid  down  in  all  its  breadth  by  the  oanunentators 
on  the  Digest,  14,  2.  Pothier  merely  repeats  what  he  finds 
there,  bnt  Yoet  generalizes  the  cases,  and  declares  that  no  mat- 
ter where  the  act  is  done,  or  under  what  circumstances  of  dan- 
ger, if  there  be  a  sacrifice  of  part  for  the  safely  of  the  reet,  and 
without  any  &ult  of  the  master,  it  is  a  case  of  general  average. 
Noodt  says  that  whatsoever  may  be  the  nature  of  the  sacrifice,  it 
is  at  the  common  expense  if  it  is  for  the  common  safety.  In 
pari  causa  par  juB  servaiur,  eUam  cum  verba  legis  deficiunt.  Ha- 
ber  says  the  same. 

Mittermaier  (Grondsatse  des  Deutsohen  Privatrechts,  sec. 
817)  says  to  general  average  belongs  eveiy  intentional  sacrifice 
made  for  the  purpose  of  averting  or  mitigating  a  danger  that  is 
common  to  both  ship  and  cargo;  and  he  cites  very  freely  the 
English  and  American  works  on  this  subject  that  are  familiar  to 
us  all. 

Yincens  (8  Legislation  Oommerciale,  186)  declares  that  all  the 
damages  deliberately  suffered  for  the  conunon  safety,  and  all 
the  time  expended  in  repairing  them,  must  be  taken  as  general 
leverage.    To  this  rule  there  are  no  exceptions. 

It  is  unnecessaiy  to  repeat  the  quotations  of  our  own  author- 
ities made  by  the  counsel,  for  they  all  declare  and  illustrate  the 
same  principle.  In  all  European  and  American  treatises  we  find 
the  same  sort  of  instances  given,  and  they  all  tend  to  enforce 
the  broad  rule  of  general  average  already  expressed  in  various 
forms.  Thus  the  following  instances  of  sacrifice  have  been  de- 
clared cases  of  general  average:  goods  cast  overboard;  masts, 
rigging,  anchors,  and  boats  cut  away;  the  hire  of  lighters,  and 
the  goods  lost  thereby;  the  hire  of  armed  convoys;  the  damage^ 
incurred  in  order  to  evade  a  hostile  pursuit;  damage  from  an 
engagement  with  pirates,  including  the  rewards  to  the  crew,  the 
healing  of  the  wounded,  and  the  burial  of  the  dead;  the  sinking 
of  a  vessel  in  a  crowded  port  in  order  to  prevent  the  fire  of  an 
adjoining  one  from  spreading  to  the  others;  the  cutting  of  the 
cable  of  one  in  order  to  save  others;  the  voluntary  stranding  of 
the  ship;  ransom  from  pirates;  compromise  with  captors;  seek- 
ing port  and  refitting  after  an  inevitable  accident;  and  the  exoesa 
of  damage  or  expense  borne  by  one  of  several  ships  sailing  ut 
company  in  defending  against  a  common  enemy. 
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In  some  countries  a  consultation  is  required  before  tbe  saeri* 
fioe  is  made;  but  that  form  is  resorted  to  only  as  a  means  of 
deciding  upon  andproying  its  necessity,  and  is  not  a  part  of  our 
law,  for  it  may  be  otherwise  proved.  An  analysis  of  the  casea 
very  plainly  reveals  three  things  as  the  elements  of  general 
average,  a  purpose,  a  means,  and  a  result;  a  design  to  avert  a 
common  danger  by  a  sacrifice  voluntarily  made,  and  a  successful 
issue.  The  first  and  the  last  are  perfectly  definite  in  their  char- 
acter, while  the  means  must  always  remain  to  be  defined  by  tho 
rule  of  prudence  when  the  danger  arises. 

Guided  by  the  light  of  the  rule  and  its  instances,  we  feel  con- 
strained to  say  that  when  a  vessel  or  its  cargo  takes  fire  without 
the  fault  of  the  crew,  the  damages  done  by  the  application  of 
water  or  steam  in  extinguishing  the  fire,  and  by  tearing  up  part  of 
the  vessel  in  order  to  get  at  it,  is  general  average.  The  danger  ia 
a  common  one,  and  the  cost  of  the  remedy  must  be  conmion.  It 
makes  no  difference  how  the  water  is  applied,  by  the  aid  of  fire- 
engines  on  the  land,  or  in  the  form  of  steam,  or  by  scuttling  the 
vessel.  All  these  modes  were  tried  in  this  case  before  the  suc- 
cess was  complete.  They  are  all  to  be  treated  together,  because 
they  all  referred  to  the  same  peril.  They  were  the  means  em- 
ployed for  the  purpose  of  averting  the  danger  in  which  they  wer& 
placed.  It  was  a  sacrifice  for  the  common  safety,  for  it  was  in- 
tentionally injuring  er  destroying  all  that  part  of  the  cargo  that 
could  be  thus  affected  by  water  in  order  to  save  the  rest.  The 
result  was  successful  if  a  single  article  was  saved  by  the  meana 
employed.  Without  attempting  to  follow  the  cotmsel  in  their 
minute  criticism  upon  the  change  to  the  jury,  we  may  say  that  it 
was  entirely  correct. 

There  is  an  exception  to  the  admission  of  evidence,  but  it 
also  is  unfounded. 

Judgment  affirmed. 

GsNXRAL  AvxKAOB  CoNTBXBDTXOV,  DooTBmx  OT,  ELBXXins  Of:  See  Ha9' 
mm  V.  8t,  LohU  Perpetual  Itu.  Co.,  66  Am.  Deo.  591,  And  caaet  in  note  601. 
To  this  point  the  i«inoipal  case  ia  cited  in  McAndrewa  ▼.  ThaitAer^  8  WalL 
872. 


Wbavbb  v.  Lynoh. 

(9ff  Pannn.TAiaA  Sxatb*  440.1 
Hbuqor  Wbo  Imnnns  Ahothir  to  Take  AniONMmr  of  hit  note  orbond» 
end  to  pay  a  valuable  oonnderation  therefor  by  admitting,  before  th» 
aangnee  has  expended  his  money  in  procuring  the  assignment,  the  Justice 
ci  tae  debt,  and  declaring  that  he  has  no  defense  thereto^  cannot  after* 
wards  deny  the  same  to  the  prejudice  of  the  assignee. 
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Allmultion  bt  AflsxGHn  or  Notm  that  Hm  Held  Tbem.  OansnnrmKALLt, 
with  the  right  to  return  them  in  case  the  obligor  should  allege  uf 
defeme,  must  be  proTed,  and  hit  mere  statementi  in  a  oonTenation  with 
the  obligor,  that  raoh  was  hia  right,  is  not  sofficient  eridenoe  to  prove  it 

AonoK  to  reoorer  the  amoant  of  certain  notes.  The  opinion 
states  the^-case. 

Paitcraan,  for  the  plaintiff  in  error. 

J,  B,  and  A,  Howell^  for  the  defendants  in  error. 

By  Court,  Black,  J.  This  was  a  suit  on  seyeral  notes  gmn 
by  Weaver  to  Beitnour  for  a  farm,  and  assigned  by  Beitnonr  to 
Lynch.  The  defense  was  that  the  farm  was  incumbered.  It  is 
not  denied  that  this  would  have  been  an  answer  to  the  suit  if 
the  notes  had  remained  in  the  hands  of  the  original  holder.  But 
the  court  held,  on  certain  facts  to  be  mentioned  presently,  that 
the  defendant  was  estopped  from  setting  itup  against  the  assignee. 
It  is  a  rule  as  well  settled  as  it  is  just,  that  if  an  obligor  induce 
a  person  to  take  an  assignment  of  his  note  or  bond  by  admitting 
the  justice  of  the  debt,  or  declaring  that  he  has  no  defense,  he 
cannot  afterwards  deny  it  to  the  prejudice  of  the  assignee.  But 
in  order  to  create  this  equitable  estoppel,  it  is  necessary  for  the 
assignee  to  show  not  only  that  he  took  the  assignment,  but  that 
he  paid  a  valuable  consideration  for  it.  If  the  law  were  other- 
wise, an  ignorant  obligor  might  easily  be  trapped  into  an  admis- 
sion, and  a  sham  assignment  might  be  made  for  the  very  purpose 
of  keeping  out  an  honest  defense.  The  assignee  must  also  be 
able  to  show  that  the  admission  was  made  before  he  expended 
his  money  in  procuring  the  assignment.  Anything  said  after- 
wards can  do  him  no  harm,  because  it  could  not  be  his  motive 
for  making  the  purchase,  and  therefore  it  shall  not  affect  the 
other  party  by  way  of  estoppel. 

In  this  case  there  was  no  evidence  to  show  what  consideration 
was  paid  for  the  notes  by  the  assignee,  nor  whether  any  at  all 
was  given.  This  made  tiie  plaintiffs  evidence  on  that  part  of 
the  case  fatally  defective. 

But  there  was  another  flaw  in  it  The  assignee  does  not  ap- 
pear to  have  called  on  the  defendant,  or  to  have  heard  anything 
from  him  about  the  notes,  until  after  the  date  of  the  assignment. 
Then,  however,  he  told  the  defendant  that  he  could  return  the 
notes,  and  would  do  so  if  they  were  not  right,  and  he  received 
for  answer  that  they  were  right.  If  he  had  proved  that  he  had 
them  conditionally,  with  Che  privilege  of  returning  or  keeping 
them  aocording  to  his  own  pleasure,  and  that  he  had  decided  to 
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keep  ihem  after  the  defendant  gave  him  this  answer,  ihat  would 
1>e  a  complete  estoppel.  But  his  mere  averment  in  a  con- 
versation with  the  defendant,  that  such  was  the  condition  of 
tilings,  is  not  snfGlcient  evidence  to  prove  it. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Oblioob  on  Instbumknt  Ikducino  Assionks  to  Take  It  by  Dsolakiho 
THAT  Hb  has  No  DnrKNSB  to  it  cannot  afterwardfl  deny  the  Mune  to  tho 
prejudice  of  the  assignee:  See  Hardin  v.  HeUon,  60  Ind.  823;  SIdnd  v. 
HadeU,  32  Pa.  St.  316;  8eoU  v.  Sadler,  52  Id.  214,  all  dting  the  principal 


Babolay  V.  GoMMomvEAi/ra. 

I2S  Psiciini.TA]iiA.  Statb,  608.] 
KSICXDT  JOB  NUISAKCB,  WhICH  CONSISTS  IN  WbONOFUL  UBB  OF  BuiLDXHO« 

and  not  In  the  bnilding  itself,  is  to  stop  snch  nse  of  the  building,  and  not 
to  remove  or  destroy  the  structnre. 
Obdbb  to  Shbbitf  to  Abate  Nuisanob  in  Fibst  Inbtancb,  on  oonviction 
of  defendant  for  maintaining  the  same,  is  erroneona,  the  abatement  being 
part  of  the  judgment  against  the  defendant,  which  if  not  complied  with 
by  him  may  be  enforced  by  the  court  by  order  to  the  sheriff  to  abate  the 
nnisance  at  defendant's  cost. 

Indictuxrt  for  erecting  and  maintaining  a  nuisanoe*  The 
opinion  states  the  case. 

BusseU,  for  the  plaintiff  in  error. 

Boyd  and  King,  and  Cessna  and  Jordan^  for  the  defendants  in 
error. 

By  Court,  Woodwabd,  J.  After  much  consideration,  it  was 
settled  in  Taggarfs  Case,  21  Pa.  St.  627,  that  on  conviction  for 
a  continuing  nuisance,  the  defendant,  besides  being  sentenced 
to  fine  and  imprisonment,  should  be  ordered  also  to  abate  the 
nuisance;  and  that  if  he  failed  to  do  so,  a  writ  founded  on  such 
a  judgment  might  issue  to  the  sheriff,  requiring  him  to  abate  the 
nuisance  at  the  costs  of  the  defendant. 

The  court  in  this  case  entered  no  judgment  against  the  de* 
fendant  that  the  nuisance  should  be  abated,  but  ordered  the 
sheriff  to  abate  it  by  removing  the  bam.  This  was  erroneous, 
not  only  because  the  defendant  should  have  been  sentenced,  as 
in  TaggarCs  Case,  supra,  but  because  of  the  order  for  the  removal  of 
the  bam.  The  defendant  vras  acquitted  on  the  first  count,  which 
charged  the  bam  with  being  a  nuisance,  and  was  convicted  only 
on  the  second  count,  wherein  the  erection  of  the  bam  is  aUeged  bj 
*vay  of  inducement  to  the  offense,  which  is  described  as  putting 
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hay,  straw,  and  other  products  of  the  farm  in  said  bam,  and 
keeping  horses,  mules,  cattle,  and  other  animals  in  and  abont 
said  bam  and  the  yard  adjacent  thereto,  and  feeding  the  said 
cattle,  horses,  and  other  animals  with  the  aforesaid  hay  and 
straw  and  other  products  in  said  bam,  and  in  the  said  jaid 
near  to  the  aforesaid  springs,  etc.  The  ofEanse  laid  in  this 
count  consisted  in  the  use  made  of  the  bam  and  yard  in 
close  proximity  to  the  springs,  and  the  nuisance  would  be  effect- 
ually abated  by  discontinuing  such  use.  Where  an  erection  or 
structure  itself  constitutes  the  nuisance,  as  where  it  is  put  up 
in  a  public  street,  its  demolition  or  removal  is  necessary  to  the 
abatement  of  the  nuisance;  but  where  the  offense  consists  in  a 
wrongful  use  of  a  building  harmless  in  itself,  the  remedy  is  to  stop 
such  use,  not  to  tear  down  or  remove  the  building  itself.  Tbe 
bam  may  be  used  for  storing  hay  and  grain  without  annoyance 
to  the  public,  but  for  stabling  and  feeding  cattle  it  cannot  be. 
The  public  are  entitled  to  pure  waters  from  the  springs  in  quee* 
tion,  and  must  be  protected  in  the  enjoyment  of  this  right 
The  court  should  take  effectual  measures  to  prevent  the  bam 
and  yard  from  being  used  in  the  manner  complained  of,  and  to 
compel  the  defendant  to  put  and  keep  them  in  such  condition  as 
will  not  corrapt  the  springs.  If  he  fail  to  do  so,  after  being 
sentenced,  the  sheriff  should  be  ordered  to  do  it  at  his  costs; 
and  if  necessary,  the  court  can  restrain  further  wrong-doing  on 
the  part  of  the  defendant  by  requiring  him  to  find  security  to 
be  of  good  behavior. 

When,  in  the  progress  of  agricultural  sdenoe,  the  bam-yaid 
shall  come  to  be  regarded  as  among  the  most  valuable  of  a 
farmer's  possessions,  as  containing  the  fertilizing  agents  he 
needs  on  his  fields,  he  will  not  wait  for  the  criminal  law  to  com- 
pel him  to  stop  its  leakings  into  the  springs  and  watercourses 
below;  but,  with  no  other  promptings  than  self-interest,  wiQ 
husband  carefully  this  great  source  of  wealth. 

The  sentence  is  reversed,  and  the  record  remanded  to  the 
quarter  sessions,  with  directions  to  proceed  and  sentence  the 
defendant  according  to  law. 

KuxsANCJi  Ck>N8i8inio  or  WBOKoroL  Usi  or  BinLDoro  is  Abatxd  bt 
RBsra^iNiNO  Use,  and  not  by  destroying  the  building:  See  Oraif  t. 
A^res,  32  Am.  Dec.  107,  note  111.  To  this  point  the  prindpal  onw  is  dted 
in  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  189. 

Tbb  ntiNciPAL  CASK  Ts  orTKD  in  FnehMen  qfBergm  v.  SiaU,  42  N.  J.  L 
C74,  to  the  point  that,  on  conviction  of  maintaining  nnieanoe,  the  osoal  oooiat 
is  to  order  it  abated  by  defendant;  bnt  if  he  refnae,  to  order  the  ahariff  ta 
abate  it  at  defendant's  ooat. 
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Glabk  v.  Depew. 

(36  PBHHnLTAVIA.  BTATB,  009.^ 

CoBBBOT  Copt  of  Judomsnt  Boll  in  Action  in  Anothmb  STAn»  oortified 
as  such,  is  an  entire  copy  of  the  record,  and  enffioiently  certified. 

JlBOOKD  OF  JUDGMSKT  FROM  ANOTHER   StATI  IS  RELEVANT  AND  ABMian- 

BLB  for  the  pnrpoee  of  proving  that  a  certain  grantor  wm  laigely 
indebted,  where  the  issue  is  as  to  the  validity  of  conveyances  exeoated 
by  him  as  against  his  creditors. 

•Conveyances  Which  Brar  Such  Ratio  to  Indebtedness  of  Grantor  as 
to  tend  directly  to  defeat  creditors*  claims  is  fraudulent  as  to  them,  nnlesi 
founded  upon  a  sufficient  consideration. 

Validitt  of  GoNYETANaB  AS  AGAINST  CREDITORS  IS  not  Sufficiently  proved 
by  the  vendor's  receipt  in  the  deed,  but  other  evidence  will  be  required 
of  a  valuable  consideration,  where  the  attesting  witnesses  testify  that  no 
money  was  paid  in  their  presence  at  the  execution,  and  the  vendor  is 
proved  to  have  been  indebted  to  the  value  of  about  one  fourth  of  his 
property,  the  bulk  of  which  was  embraced  in  the  conveyance,  his  cred- 
itors being  at  the  time  of  the  conveyance  in  pursuit  of  their  claims,  and 
numerous  suits  then  pending  against  him,  and  notice  having  been  served 
on  the  vendee  that  he  would  be  required  to  prove  a  consideration. 

Ejectment.  Both  parties  claim  under  one  Wilson.  Depew» 
plaintiff  below,  based  his  claim  on  a  judgment  and  execution 
against  Wilson,  and  a  sale  of  the  property  in  dispute  to  him 
thereon.  At  such  sale  Clark,  the  defendant  below,  gave  pubUo 
notice  that  the  property  belonged  to  him,  having  been  conveyed 
to  him  by  Wilson  some  months  prior  to  DepeVs  purchase. 
This  conveyance  is  alleged  to  have  been  without  consideration 
and  fraudulent.  Among  other  things,  Clark  offered  a  bill  of 
discovery  filed  against  him  by  Depew,  and  his  answer  thereto. 
These  were  objected  to  and  ruled  out.  Defendant  Clark  ex- 
cepted. The  other  facts  necessary  to  an  understanding  of  the 
case  are  stated  in  the  opinion. 

8L  George  T.  CampbeU  and  H.  IL  PkUUpi^  for  the  plaintiff  in 
•error. 

Thayer  and  CHbbons,  contra. 

By  Court,  Knox,  J.  Upon  the  trial  of  this  cause,  the  plaint- 
iffs below  offered  in  evidence  the  records  of  certain  judgments^ 
obtained  in  the  supreme  court  of  the  state  of  New  York  against 
the  defendant's  vendor,  Benjamin  Wilson. 

These  were  objected  to:  1.  Because  they  were  not  properly 
certified  and  authenticated;  2.  Because  irrelevant. 

The  certificate  was  in  these  words:  '*  I,  Bobert  Oakley,  derk 
'Of  West  Chester  county,  and  of  the  supreme  court  in  and  for 
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the  said  connly,  in  the  second  judicial  district,  do  certify  thai  I 
compared  the  foregoing  with  the  original  judgment  roll  now  on 
file  in  mj  office,  and  that  the  same  is  a  correct  copy  of  the  oiigi- 
nal,  and  of  the  whole  of  such  original.  In  witness  whereof,  1 
have  hereunto  set  my  hand  and  the  seal  of  my  office,  as  sach 
clerk,  this  thirty-first  day  of  August,  1851.  (Signed)  BohertB. 
Oakley,  clerk." 

To  this  is  annexed  the  certificate  of  the  presiding  justice  of 
the  supreme  court  for  that  district,  that  Bobert  R.  Oakley  was. 
at  ^he  date  of  the  certificate,  a  clerk  of  said  supreme  court,  and 
that  his  attestation  was  in  due  form  of  law.  The  objections  ia 
the  authentication  of  these  records  are:  1.  That  it  does  not  ap- 
pear that  the  whole  record  is  certified;  2.  That  the  certificate  is 
not  under  the  seal  of  the  supreme  court.  In  Pennsylvania, 
where  the  history  of  an  action  is  not  enrolled,  the  record  cou- 
sists  of  the  papers  properly  filed  in  the  cause,  together  with  the 
docket;  but  in  New  York  the  practice  is  the  same  as  in  England, 
to  make  up  a  formal  record,  which  is  a  **  history  of  the  most 
material  proceedings  in  the  cause,  entered  on  a  parchment  roU," 
and  when  complete,  by  the  entry  of  the  judgment,  is  called  the 
"  judgment  roll;"  and  no  proceeding  in  a  cause  is  a  matter  of 
record  until  enrolled:  Croswell  v.  Byrnes,  9  Johns.  287.  The 
judgment  roll  is  the  record,  and  the  entire  record  remaining  in 
the  court.  In  particular  stages  of  the  case,  records  maj  be 
made  up  for  certain  puipoEes,  such  as  the  "  nisi  prius  roll*'  for 
the  trial;  but  these  records  in  the  end  are  all  superseded  by  the 
judgment  roll,  and  a  correct  copy  of  the  whole  of  such  roll  is 
an  entire  copy  of  the  record. 

The  clerk  certifies  that  he  is  the  clerk  of  the  county  of  West 
Chester,  and  of  the  supreme  court  in  and  for  said  county,  and 
that  the  seal  attached  is  the  seal  of  his  office,  as  such  clerk. 
From  this  it  sufficiently  appears  that  the  certificate  is  under  the 
seal  of  the  supreme  court  for  the  second  judicial  district  of  New 
York. 

The  records  were  also  offered  to  prove  that  "Wilson  wai 
largely  indebted  when  he  conveyed  to  Clark,  and  were  certain!/ 
relevant  to  the  issue  then  being  tried. 

The  deed  from  Wilson  to  Clark  was  attacked,  upon  the  ground 
that  it  was  made  to  hinder,  delay,  and  defraud  creditors;  and  it 
was  shovm  that,  at  the  date  of  its  execution,  judgments  had  been 
obtained  against  Wilson  in  the  state  of  New  York,  to  the  amount 
of  between  four  and  five  thousand  dollars,  upon  which  several 
suits  were  then  pending  in  Pennsylvania.    It  vms  also  in  evi- 
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dence  by  ihe  coiiTeyancer  who  drew  the  deed,  and  by  the  aiders 
man  before  whom  the  acknowledgment  was  taken,  and  by  the 
witness  to  the  deed  and  receipt,  thlit  no  consideration  passed 
between  the  parties  in  their  presence.  Notice  had  been  given  io 
the  defendant  some  months  before  the  trial  that  he  would  bo 
required  to  prove  what  consideration,  if  any,  was  paid  by  him  to 
Wilson  for  the  estate  in  dispute.  No  evidence  was  given  to 
prove  consideration,  other  than  the  usual  receipt  at  the  foot  of 
the  deed.  Upon  this  state  of  the  facts,  the  judge  of  the  district 
court  instructed  the  jury  that  if  they  found  that  the  conveyance 
from  Wilson  to  Clark  bore  such  a  ratio  as  to  tend  directly  to 
defeat  the  claims  of  his  creditors,  the  deed  would  be  void  as  to 
creditors,  unless  founded  upon  a  consideration;  and  upon  the 
question  of  the  effect  of  the  receipt,  in  establishing  that  a  con- 
sideration had  been  paid,  the  charge  was  in  the  following  words: 
''The  defendant  alleges  that  there  was  a  consideration,  and 
relies,  to  prove  its  existence,  upon  the  receipt  at  the  foot  of  the 
deed.  I  find  it  difficult  to  tell  you  what  weight  you  should  give 
to  this  evidence.  It  is  certain  that  the  receipt  might  have  been 
written  though  no  consideration  actually  passed.  So  far  as  it 
has  weight,  it  must  owe  it  to  the  presumption  in  favor  of  fair- 
ness, and  that  things  are  as  they  appear  to  be  on  their  face. 
You  must  weigh  this  presumption,  and  compare  it  with  the  prob- 
ability or  improbability,  that  if  the  defendant  had  given  value 
he  could  and  would  have  proved  it.  I  leave  the  questior  as  one 
of  fact  to  you.  If  you  find,  under  the  instructions  already  given, 
that  the  deed  is  without  consideration,  and  invalid  unless  it  haa 
one,  your  verdict  will  be  for  the  plaintiffs;  otherwise  for  the 
defendant." 

We  see  no  just  cause  of  complaint  which  the  defendant  below 
can  make  to  the  manner  in  which  these  questions  were  sub- 
mitted to  the  jury.  If  the  deed  was  a  voluntary  one,  and  its 
effect  was  to  hinder  or  delay  creditors,  in  other  words,  if  the 
transfer  of  this  property  would  have  the  effect  to  prevent  the 
collection  of  Wilson's  debts,  a  vendee  without  consideration, 
whether  there  was  fraud  upon  his  part  or  not,  would  take  no  title 
as  against  creditors.  There  were  circumstances  attending  the 
transfer  from  Wilson  to  Clark  calculated  to  create  suspicions 
as  to  its  fairness.  Wilson's  large  indebtedness;  the  pursuit  of  his 
creditors,  who  were  just  on  the  eve  of  obtaining  liens  upon  his 
real  estate;  his  anxiety  to  dispose  of  it,  evidenced  by  his  per- 
emptory instructions  to  the  auctioneer  to  sell;  together  with  the 
proof  that  neither  the  scrivener,  the  alderman,  nor  witness 
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«aw  any  money  pasa — ^required  at  least  that  Glark  ahonld  plaee 

liimself  in  the  position  of  a  bona  fide  pnroliaser,  by  showing  that 
(le  had  actually  paid  an  honest  price  for  the  property  in  dispute; 
«nd  this,  too,  by  evidence  other  than  the  mere  written  declai»- 
tion  of  his  grantor.  It  rarely  happens  that  a  sum  of  money 
exceeding  ten  thousand  dollars  is  paid  by  one  man  to  another, 
in  the  purchase  of  real  estate,  without  some  one  other  than  the 
parties  knowing  the  facts.  In  commercial  cities,  large  sums 
usually  pass  through  banks  or  other  places  of  deposit,  and  in 
recent  transactions  the  evidence,  in  nearly  all  cases,  is  within 
reach  of  the  parties.  Wilson  himself,  if  living  (and  we  have  no 
-evidence  that  he  is  not),  might  have  been  called  upon  to  prove 
that  Clark  had  actually  paid  him  the  money  stated  in  the  receipt. 
Although  the  defendant  was  expressly  notified  that  he  would 
be  required,  upon  the  trial,  to  prove  payment  for  his  purchase,  no 
•evidence  upon  this  subject,  however  remote,  was  given  or  at- 
tempted to  be  given  by  him.  If  he  could  have  produced  such 
evidence,  and  did  not,  the  fault  is  his  own;  if  he  could  not 
have  produced  it,  may  it  not  fairly  be  inferred  that  no  such 
payment  was  ever  made?  It  was  left  to  the  jury,  as  a  matter  of 
fact,  and  found  against  him.  We  have  no  power  to  disturb  the 
finding. 

The  question  put  to  Daniel  M.  Fox  was  no  part  of  the  cross- 
examination,  and  therefore  properly  rejected.  If  it  was  impor- 
tant to  show  that  the  defendant  had  the  means  to  make  the 
purchase,  it  would  have  been  properly  rebutting  to  the  plaint- 
iff's  evidence  of  fraud. 

The  bill  of  discovery  filed  by  the  plaintiffs,  and  the  defendant's 
answer  thereto,  when  offered  together,  were  not  evidence. 

This  disposes  of  the  whole  case. 

Judgment  affirmed. 

CONVBTANOSS  FRAUnULXVT  AS  TO  CrEDITOBS,  AVD  RiOBT  OF  GBSDROBS 

TO  Impxach:  See  SwUier  ▼.  SkiUs,  44  Am.  Deo.  723;  Cfreer  ▼.  Wright,  52  Id. 
Ill,  note  113;  B<mgor  v.  Warrtn^  56  Id.  657,  and  note  662. 

Recital  in  Deed  not  Evidenob  of  Payment  of  CoN8n>atATioN:  Sas 
Bolton  ▼.  Johns,  47  Am.  Dec.  404. 

Title  Aoquibxd  bt  One  Ck>-TSNANT  Inubbs  to  Bbnbfit  of  All:  8«e 
Lloyd  Y,  Lynch,  28  Pa.  St.  424,  citing  the  piinoipal  oaae. 

Certoioation  of  Bboobd,  SuiFioiBNOT  OF:  See  Reber  v.  WrigU,  68  Id. 
475,  citing  the  principal 
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Wheaxley  v.  BAuaH. 

No  Right  of  Sibvitudx  otsk  ob  thbough  Lanb  ov  Adjaobnt  Pbo- 
PBiSTOR  Abirss  by  reason  of  tbe  prior  nae  of  a  Bpring  fed  by  a  streaiB 
from  siieb  land  for  the  purposes  of  a  tannery. 

Definkd  Sdbtesbahean  Flow  ov  Water  amounting  to  a  regular  and  oon- 
slant  steam  cannot  be  diverted  or  destroyed  by  the  owner  of  land 
above  through  which  it  flows,  to  the  injary  of  the  owner  of  the  land  be* 
low,  on  which  it  issues  in  the  form  of  a  spring. 

DuTRronov  of  .Spring  Dxpxndihg  for  ns  Sufflt  ov  PssooLATioir 
from  the  land  above,  by  use  of  the  land  above  for  mining  and  other  law- 
ful purposes,  will  not  render  the  owner  liable  in  damages  to  the  owner 
of  the  lower  land  whose  spring  is  destroyed,  unless  the  injury  was  occa- 
sioned by  malice  or  negligence. 

Grant  is  not  Prbsuhrd  from  Enjotkrnt  of  Sfrino  for  Twbntt-onx 
Yr&rs,  for  no  presumption  can  arise  against  a  person  by  long  enjoyment, 
unless  it  be  of  a  right,  tbe  unlawful  enjoyment  of  which  may  be  inter- 
fei'ed  with  or  restrained  by  prooeedings  at  law. 

AcmoN  for  damage  for  interfering  with  the  percolatiomi 
nvhich  snpplied  a  spring  on  plaintiff's  premises.  The  opinion 
states  the  case. 

Leun8  and  J.  JIL  Bead,  for  the  plaintifi  in  error. 

Pennypacker,  for  the  defendant  in  error. 

By  Court,  Lewis,  C.  J.  A  mining  company,  in  the  course  of 
necessaiy  operations  in  mining  minerals  from  their  own  land, 
interrupted  the  percolations  which  supplied  a  spring  on  an  ad- 
jacent tract,  and  the  owner  of  the  spring,  under  the  direction 
of  the  court  below,  recovered  damages  for  the  loss  of  it.  The 
question  is,  Can  this  recoyeiy  be  sustained  ? 

The  general  principle  undoubtedly  is,  that  he  who  owns  the 
soil  has  it  even  to  the  sky,  and  to  the  lowest  depths.  He  may 
dig  as  deep  and  build  as  high  as  he  pleases.  The  maxim  which 
embodies  the  principle  is,  Cujus  est  sohim^  ejus  est  usque  ad 
codum  et  ad  infernos.  If  this  general  rule  be  applicable  to  the 
case  before  us,  the  plaintiff  in  error  is  justified  in  all  that  he 
did  on  the  land  of  his  principals  by  their  direction.  But  there 
are  some  restrictions  upon  this  general  right  of  property,  which 
it  becomes  necessaiy  to  notice.  The  natural  streams  of  water 
existing  by  the  bounty  of  ProTidence,  for  the  benefit  of  the  land 
through  which  they  flow,  are  incidents  annexed  to  the  land  it- 
self:  Tyler  ▼.  WiUcinscm,  4  Mason,  400;  Amoldy.  Foot,  12 Wend. 
332.  They  do  not  begin  by  consent  of  parties,  nor  by  prescrip- 
tion, but  ex  jure  natural,  and  therefore  they  are  not  extin« 
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bj  unity;  nor  can  they  be  obstmcted  or  diverted  to 
the  prejudice  of  adjacent  proprietors:  Sury  t.  PiffgoU,  Popk. 
170;  8.0.,gub  rum.  Shury  t.  Piggoty  8  Bulst.  339.  It  was  said 
by  Sir  John  Leach,  in  Wright  ▼.  Howard^  1  Sim.  &  Stn.  190, 
that  "  eyeiy  proprietor  who  chiims  a  right  either  to  ihrow  the 
water  back  above,  or  to  diminish  the  quantity  which  is  to  de- 
scend below,  must,  in  order  to  maintain  his  claim,  either  prove 
an  actual  grant  or  license  from  the  proprietors  affected  by  his 
operations,  or  must  prove  an  uninterrupted  enjoyment  for 
twenty  years."  It  is  true  that  there  is  a  difference  between 
watercourses  on  the  surface  and  those  which  run  und^v 
ground:  Aci(m  v.  Blundell,  12  Mee.  &  W.  324.  But  that  dis- 
tinction does  not  authorize  neighboring  proprietors  to  disregard 
the  necessities  of  each  other's  condition  in  respect  to  the  latter. 
It  is  manifest  that  valuable  rights  may  exist  in  both;  and  it  is 
indisputable  that  wherever  they  do  exist  they  must  be  protected 
by  law.  In  limestone  regions  streams  of  great  volume  and 
power  pmrsue  their  subterranean  courses  for  great  distances,  and 
then  emerge  from  their  caverns,  furnishing  power  for  machineiy 
of  eveiy  description,  or  supplying  towns  and  settlements  witJi 
water  for  all  the  purposes  of  life.  To  say  that  these  streams 
might  be  obstructed  or  diverted,  merely  because  they  run 
through  subterranean  channels,  is  to  forget  the  rights  and  du- 
ties of  man  in  relation  to  flowing  water. 

But  to  entitle  a  stream  to  the  consideration  of  the  law,  it  is 
certainly  necessary  that  it  be  a  watercourse  in  the  proper  sense 
of  the  term.  A  spring  gutter  on  the  surface  is  none  the  less  a 
watercourse,  although  it  is  not  equal  in  volume  to  a  river. 
Small  as  it  may  be,  if  it  have  a  clear  and  well-defined  channel, 
and  a  regular  flow  in  that  channel,  it  cannot  be  diverted  to  the 
injuiy  of  the  proprietors  below:  Arnold  v.  Iboi,  12  Wend.  332. 
So  a  subterranean  stream  which  supplies  a  spring  with  water  can- 
not be  diverted  by  the  proprietor  alone  for  the  mere  purpose  of 
appropriating  the  water  to  his  own  use:  Smiihy.  Adams,  6  Paige, 
435.  As  the  owner  of  the  land  below  is  bound  to  permit  the 
stream  to  flow  in  its  accustomed  channel,  and  cannot  erect 
obstructions  so  as  to  throw  the  water  back  on  his  neighbor 
above,  so  the  latter  is  bound,  as  a  correlative  obligation,  to  per- 
mit it  to  flow  to  his  neighbor  below.  Each  has  a  right  to  a 
reasonable  use  of  the  water  on  his  own  premises,  but  he  must  so 
exercise  his  privilege  as  not  to  injure  the  rights  of  the  other.  jS^ 
utere  tuo  tU  alienum  non  Icedaa,  is  tiie  maxim  especially  applicable  to 
the  enjoyment  of  these  rights.    When  the  filtrations  are  gathered 
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into  sufficient  Tolome  to  have  an  appreciable  value,  and  to  flow 
in  a  clearly  defined  channel,  it  is  generally  possible  to  see  it  and 
to  avoid  diverting  it,  without  serious  detriment  to  the  owner  of 
the  land  through  which  it  flows.  But  percolations  spread  in 
every  direction  throi^gh  the  earth,  and  it  is  impossible  to  avoid 
disturbing  them  without  relinquishing  the  necessaiy  enjoyment 
of  the  land.  Accordingly,  the  law  has  never  gone  so  far  as  to 
recognize  in  one  man  a  right  to  convert  another's  farm  to  his 
own  use  for  the  purposes  of  a  filter. 

Such  a  claim,  if  sustained,  would  amount  to  a  total  abrogation 
of  the  right  of  property.  No  man  could  dig  a  cellar  or  a  well,  or 
build  a  house  on  his  own  land,  because  these  operations  necessarily 
interrupt  the  filtrations  through  the  earth.  Nor  could  he  cut 
down  the  forest  and  clear  his  land  for  the  purposes  of  husbandly, 
because  the  evaporation  which  would  be  caused  by  exposing  the 
Boil  to  the  sun  and  air  would  inevitably  diminish,  to  some  extent, 
the  supply  of  water  which  would  otherwise  filter  through  it.  He 
could  not  even  turn  a  furrow  for  agricultural  purposes,  because 
this  would  partially  produce  the  same  result.  Even  if  this 
right  were  admitted  to  exist,  the  difficulty  in  ascertaining  the 
fact  of  its  violation,  as  well  as  the  extent  of  it,  would  be  insuiv 
mountable.  The  Roman  law,  founded  upon  an  enlightened  con- 
sideration of  the  rights  of  property,  declared  that  "  he  who,  in 
making  a  new  work  upon  his  own  estate,  uses  his  right  without 
trespassing  either  against  any  law,  custom,  title,  or  possession, 
which  may  subject  him  to  any  service  towards  his  neighbors,  is 
not  answerable  for  the  damages  which  they  may  chance  to  bus- 
tain  thereby,  unless  it  be  that  he  made  that  change  merely  with 
a  view  to  hurt  others  without  any  advantage  to  himself.*'  "  He 
may  raise  his  house  as  high  as  he  pleases,  although  by  the  ele- 
vation he  should  darken  the  lights  of  his  neighbor's  house:" 
Domat,  sec.  1047.  He  may  dig  for  water  on  his  own  ground, 
and  if  he  should  thereby  drain  a  well  or  spring  in  his  neighbor's 
ground,  he  would  be  liable  to  no  action  of  damages  on  that  score: 
Id.,  sec.  1581;  Pardessus,  Traite  des  Servitudes,  sec.  76; 
Dig.  39,  2,  24,  12;  Id.  39,  3,  1,  12;  Id.  39,  2,  26;  Id.  39,  3,  21. 
These  principles  of  the  civil  law  are  also  the  recognized  doctrines 
of  the  common  law:  Bury  v.  Fope,  1  Cro.  Eliz.  118;  Parker  v. 
Ibaie,  19  Wend.  309;  Hoy  v.  SterreU,  2  Watts,  331  [27  Am.  Dec. 
313];  Oreenlea/Y.  Francis,  18  Pick.  121;  Acton  v.  Blundell,  12 
Mee.  A  W.  324.  It  is  true  that  several  English  nisi  prius 
decisions  introduced  a  modern  doctrine  in  relation  to  ancient 
lights,  in  opposition  to  that  held  in  the  reign  of  Queen  Eliza- 
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fctfli  by  all  the  jodgwi  in  the  exchequer  chamhwr:  Siiry  t.  Pope, 
1  Cro.  Blis.  US. 

Bat  the  modem  doctrine  was  nerer  reoognued  faj  the  king*! 
bench  until  the  dedeion  in  Darwin  y.  l^pbm,  in  1786,  cited  is 
Ymrd  ▼.  Jbrd,  2  Sannd.  176,  note  2.  As  that  decision  was  nnce 
the  American  leyolation,  after  which  "RitglinTi  conris  ceMed 
to  have  authority  here,  and  is  an  anomaly  in  the  law,  the  mod- 
em doctrine  founded  upon  it  has  not  been  reooiTed  as  soitaUe 
to  the  condition  of  this  country:  Parker  t.  Iboie,  supra;  Eoyy. 
Bterretty  supra.  In  AcUm  v.  Blundell,  supra,  it  was  held  that  tlie 
defendant  had  a  right  to  sink  coal  pits  on  his  own  land,  althoogb 
he  thereby  drained  a  well  on  the  plaintiff's  land.  In  OreadeafT. 
Francis,  18  Pick.  117,  it  was  decided  that  the  owner  of  land  maj 
dig  a  well  on  any  part  of  it,  notwithstanding  he  thereby  dimin- 
ishes the  water  in  his  neighbor's  well,  unless  in  doing  so  he  u 
actuated  by  a  mere  malicious  intent  to  depriye  his  neighbor  of  the 
water  without  benefit  to  himself.  Neither  the  civil  law  nor  the 
eommon  law  permits  a  man  to  be  deprived  of  a  well,  or  spdngfOr 
stream  of  water,  for  the  mere  gratification  of  malice.  Themoa 
is  that  water,  like  air,  is  of  such  a  nature  that  no  one  can  haTe  aii 
exclusiTe  right  in  it.  In  the  process  of  evaporation  and  con- 
densation it  is  sent,  in  refreshing  showers,  all  over  the  eaitL 
In  its  descent  to  the  ocean  it  necessarily  passes  from  one  to  the 
other,  and  is  intended  for  the  benefit  of  all.  The  right  of  each 
is  more  or  less  dependent  upon  that  of  his  neighbor.  In  this  de- 
scription of  prox>eriy,  it  is,  therefore,  peculiarly  neoessaiy  that 
each  should  be  mindful  of  the  necessities  and  rights  of  the  otheis. 
The  owner  of  land  on  which  a  spring  issues  from  the  earth  has  i 
perfect  right  to  it  against  all  the  world,  except  those  through 
whose  land  it  comes.  He  has  even  a  right  to  it  as  against  them, 
until  it  comes  in  conflict  with  the  enjoyment  of  their  own  prop- 
erty. Strangers  cannot  destroy  it,  even  though  it  be  derived 
from  lands  which  do  not  belong  to  the  owner  of  the  Bptiog* 
Even  a  railroad  corporation,  armed  liy  law  with  the  eminent  do* 
main,  and  having  power  to  take  private  property  for  the  constrao- 
tkm  of  its  road,  is  answerable  to  the  owner  of  a  spring  for  destroj- 
ing  it,  although  its  destruction  be  caused  by  excavations  on  & 
land  of  an  adjacent  proprietor:  Parker  v.  Boston  eie.  B.  B.  Go> 
9  Cush.  107;  &  0.,  1  Am.  Bailw.  Gas.  547  [50  Am.  Dee.  700]. 
But  while  the  court  in  that  case  held  that  the  oorpoiation  wtf 
liable,  on  the  grotmd  that  the  destruction  of  the  spring  was  not 
required  for  the  purposes  of  the  owner  of  the  land  through 
whidi  the  excavation  was  made,  the  principle  was  fully  leoog- 
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niasd  that  «ftdh  pcoprietor  haa  a  ligfat  %o  make  a  propar  naa  al 
liis  own  londy  and  that  sinkiiig  a  "pell  upon  it  is  suflk  propar 
use;  and  if  the  water,  by  its  natural  carrent,  ibws  from  one  to 
ibe  other,  and  a  loss  arsses,  it  is  damnum  absque  ir^ria. 

The  prior  oconpancy  of  the  spring  for  the  mes  of  a  tanneiy 
g&ye  no  right  of  servitude  oyer  or  ihzoagh  the  land  of  the  adjacent 
proprietor.    No  man,  bj  mere  prior  enjoyment  of  the  adrantagaa 
of  his  own  land,  can  establish  a  servitude  npon  the  land  of  an- 
other.   This  is  shown  in  a  satisfactory  manner  by  Mr.  Justica 
R(^|ers,  in  Bcxy  v.  SterreU,  2  Watts,  380  [27  Am.  Deo.  313].    Bat 
it  seems  to  be  thought  that  the  enjoyment  of  the  spring  by  tha 
plaintiff  below  and  those  under  whom  he  claims,  for  the  period  of 
twenty-one  years,  gives  him  a  right  to  its  continued  existence,  al- 
though the  neighboring  proprietor  may  thereby  be  deprived  of 
the  chief  value  of  his  own  land.    This  depends  upon  the  question 
whether  the  enjoyment  of  the  spring  was  of  such  a  character  aa 
to  have  invaded  his  neighbor's  rights,  so  as  to  enable  the  latter  to 
maintain  an  action  for  the  injury.    No  man  can  be  harred  by  a 
statute  of  limitation  for  not  bringing  his  action  within  the  pre- 
scribed period,  until  it  is  first  shown  that  he  had  a  cause  of 
action  which  he  could  have  maintained.    In  analogy  to  the 
statute,  no  presumption  can  arise  against  a  party  on  the  ground 
pf  long  enjoyment  of  a  privilege  by  another,  until  it  is  shovm 
that  the  privilege  in  some  measure  interfered  with  the  rights  of 
the  party  whose  grant  is  proposed  to  be  presumed,  and  that  he 
had  a  legal  right  to  prevent  such  enjoyment  by  proceedings  at 
law.    Presumption  is  when  the  conduct  of  the  party  out  of 
possession  cannot  be  accounted  for  without  presuming  a  con- 
Tcyanoe:  Kingston  v.  Lesley,  10  Serg.  &  B.  390;  BilU  v.  Ihrie, 
1  Bawle,  218.     The  Frederician  code  of  Prussia  provides  that 
no  presumption  can  take 'place  where  no  negligence  can  be 
imputed;  and  accordingly,  by  that  code  a  man  may  ruse  his 
house  after  any  lapse  of  time,  although  it  darkens  his  neighbor's 
house:  Frederician  Code  of  Prussia,  48, 65.     The  same  principle 
is  to  be  found  in  the  law  of  Scotland:  Erskine's  Prin.  Law  of 
Scotland,  850.    The  owner  of  the  mine  had  no  right  to  com- 
plain of  his  neighbor  below  for  making  use  of  the  spring  on 
his  own  lands.    As  long  as  it  flowed  there,  he  had  a  right  to 
make  use  of  it,  and  the  owner  of  the  land  through  which  the 
supply  of  water  came  was  not  in  any  manner  injured  by  such 
use  of  the  water.     Silence  or  acquiescence,  where  one  is  not 
injured  and  has  no  cause  of  complaint,  can  neyer  deprive  him 
of  his  rights  on  the  ground  of  presumption  of  a  giant.    No 
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man  otn  be  said  to  have  granted  a  right  about  which  it  would 
haye  been  an  impertinent  interference  to  utter  a  complaint:  Hof 
T.  SterreU,  2  Watts,  331  [27  Am.  Dec.  813];  Merlin's  Bepertoue 
de  Jarisp.,  verb.  Oours  d'Eau.  Besides,  it  was  impossible  tax 
him  to  know  from  whence  the  supply  of  water  came.  He  had  no 
knowledge  that  it  was  deriyed  from  percolations  through  his  own 
land.  In  this  respect  there  is  a  material  difference  between 
hidden  yeins  of  water  under  the  ground  and  wateroouraes  flow- 
ing on  the  surface.  The  latter  are  apparent,  and  if  appropriated 
in  such  a  waj  as  to  injure  the  rights  of  the  owner  through 
whose  land  thej  flow  he  can  take  cognizance  of  the  wron^^,  and 
is  bound  to  redress  it  by  action  within  the  period  prescribed  by 
law.  But  the  former  are  not  apparent;  and  the  owner  of  the 
land  is  not  bound  to  resort  to  an  action  to  redress  a  wrong  of 
which  he  cannot,  by  any  possibility,  haye  notice.  Bj  the  civil 
code  of  Louisiana,  non-apparent  servitudes  can  be  estaUiahed 
only  by  title.  Immemorial  possession  alone  is  not  sufficient  to 
acquire  them:  Ciy.  Oode  La.,  tit.  Senritudes,  p.  240;  Pardes- 
sus,  Traite  des  Servitudes,  sec.  96. 

In  a  case  like  the  present,  therefore,  there  is  no  reason  wbat- 
eyer  for  depriving  the  plaintiff  in  error  of  the  enjoyment  of  hii 
rights  of  property  on  his  own  land,  on  the  ground  of  any  servi- 
tude established  by  time,  or  acquiescence  for  the  benefit  of  the. 
tannery  on  the  adjacent  tract.    We  haye  treated  the  spring  as 
depending  upon  percolations  alone,  at  the  point  where  the  min- 
ing operations  were  carried  on;  because  the  evidence  does  not 
show  that  any  distinct  vnitercoorse  leading  to  it  has  been  cut 
off  or  diverted.    If  this  shoald  be  shown,  and  it  should  also 
appear  that  it  could  have  been  preserved  vnthout  material  deiii* 
ment  to  the  owner  of  the  land  through  which  it  flowed,  the  de- 
struction of  it  might  be  attributed  t6  malice  or  negligence.    In 
that  case,  the  law  would  furnish  redress,  because  the  injury 
would  be  imjustifiable.     The  beneficent  being  who  created  the 
earth  and  gave  man  dominion  over  it  imposed  on  him  the  duty 
of  doing  to  others  as  he  would  that  they  should  do  to  him.   Upon 
this  high  moral  obligation  rests  the  legal  one  which  requires 
every  one  so  to  use  his  own  priyileges  as  not  to  injure  the  rights 
of  others.    In  all  the  relations  of  social  life,  it  is  the  interest 
and  duiy  of  each  to  respect  the  privileges  of  others.    The  law 
which  requires  this  "  acts  with  a  reasonable  reference  to  the  pub- 
lic convenience  and  general  good;  and  it  is  not  betrayed  into 
narrow  strictures  subyersive  of  common  sense,  nor  into  extrava- 
gant looseness,  which  would  destroy  private  rights:"  I^lorv. 
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Wilkinson,  4  HaBon,  897.  In  determining  what  ia  reasonable,  the 
eircumstancesof  each  case  must  be  carefully  considered,  and  the 
jniy,  under  the  instructions  of  the  court,  must,  in  general,  de- 
cide the  question:  Hetrich  v.  Deadlier,  6  Pa.  St.  82;  Miller  ▼. 
JMiUer,  9  Id.  74  [49  Am.  Dec.  546].  The  owner  of  a  spring, 
although  his  right  is  imperfect  where  the  supply  is  derived 
through  his  neighbor's  land,  has  nevertheless  a  privilege  sub- 
ordinate only  to  the  paramount  rights  of  such  neighbor;  and  it 
is  only  when  the  fair  enjoyment  of  those  paramount  rights  re- 
quires its  destruction  that  he  is  bound  to  submit  to  the  depri- 
vation. In  conducting  extensive  mining  operations,  it  is  in 
general  impossible  to  preserve  the  flow  of  the  subterranean 
waters  through  the  interstices  in  which  they  have  usually  passed, 
and  many  springs  must  be  necessarily  destroyed  in  order  that 
the  proprietors  of  valuable  minerals  may  enjoy  their  own.  The 
public  interest  is  greatly  promoted  by  protecting  this  right,  and 
it  is  just  that  the  imperfect  rights  and  lesser  advantage  should 
give  place  to  that  which  is  perfect  and  infinitely  the  most  bene- 
ficial to  individuals  and  to  the  community  in  general. 

There  was  no  evidence  to  justify  the  jury  in  presuming  a  grant 
of  a  servitude;  nor  was  there  any  testimony  tending  to  show 
either  malice  or  negligence  in  conducting  the  nuning  opera- 
tions. There  was  nothing  to  show  that  the  mining  company 
had  been  guilty  of  anything  beyond  the  proper  use  of  their 
own  property.  The  plaintiff  below  had  therefore  no  cause  of 
action,  and  the  jury  ought  to  have  been  so  instructed. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

SoimBBANXAK  OB  PxBOOLATiNO  WATEBa— Water  percolating  the  toil 
IwQeath  the  sorfMe,  without  a  definite  channeli  or  in  coarses  which  are  un- 
known and  nnaacertainable,  is  not  subject  to  the  settled  law  governing  the 
lights  of  riparian  owners:  Chasemore  ▼.  Bichards,  7  H.  L.  Gas.  349;  DieHn- 
mm  V.  (htrni  Junclion  Canal  Co.,  7  Ezch.  282;  Aden  v.  Blundell,  12  Mee.  k 
W.  324.  Water  which  thus  appears  not  to  be  supplied  by  a  definite  flowing 
stream  is  presumed  to  be  the  result  of  the  ordinary  percolations  of  water  in 
the  soil:  Hanson  ▼.  ^feCue,  42  GaL  303;  such  a  presumption  being  necessary 
to  obviate  the  diflSoulty  of  determining  whether  the  water  flows  in  a  channel: 
BweU  V.  Ctt^,  fiON.  H.  439. 

PerocHaUng  Waters. — ^Where  percolating  water  is  found,  it  belongs  to  the 
realty  where  it  is  found:  Chasemore  ▼.  Richards,  7  H.  L.  Gas.  849;  Dickinson 
T.  Grand  JanctUm  Canal  Co,,  7  Ezch.  282;  Adon  v.  BlundeU,  12  Mce.  k  W. 
324;  ffamnum  v.  ffaO,  10  Sim.  652;  Chase  v.  BUverstonc,  62  Me.  175;  Roath 
T.  DriscoU,  52  Am.  Dec.  852;  Broum  ▼.  Illius,  27  Id.  84;  8.  G.,  25  Id.  593; 
Taylor  v.  Fiehas,  64  Ind.  167;  Ddhi  ▼.  Toumans,  45  N.  T.  362;  S.  G.,  50 
Barb.  816;  Haldeman  v.  Bruckhart,  45  Pa.  St.  514;  CoUman  v.  Chadwiek,  80 
Id.  81;  Trout  v.  McDonald,  83  Id.  126;  Frasier  v.  Broum,  12  Ohio  St.  294; 
Cha^iM  V.  WUson^  28  Vt  49;  Taylor  v.  Wdch,  6  Or.  198;  New  Albany  B, 
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JLOo.  r.P^ienon,  U  Ind.  112;  BoMitf  ▼.  AOiatarr  iCfbi.  <3i.,  43  H,  T.  67S| 
JHotkrr.OaidwU.'nXer.ZeZi  Clark t.  Conroe, 28^1.409;  BUm^.Gndqf. 
45  N.  Y.  671.  Prior  ooenpancy  of  p«rooIatiiig  water  in  itself  gives  no  eaceU- 
mr%  right  m  against  owners  of  adjacent  land:  Roaih  r.  DriaooU^  52  Am.  Dec. 
B62,  and  note  357.  No  right  can  be  aoqnired  by  prescription  in  each  wmtan: 
WheUUme  V.  Bawter,  29  Pa.  St.  59;  Beaiqf  ▼.  Shaw,  6  East,  206;  BaUUm  t. 
BeiuUd,  1  Ounp.  46.3;  see  Tijikum  Fiskmg  Co,  v.  Carter,  61  Fk.  St.  42. 
iDterferenoe  with  percolation  from  land  above  does  not,  of  itself,  give  any 
right  of  action:  WaXber  v.  Ortmin,  107  ICass.  564;  Emporia  t.  Soden^  25  Kan. 
608»  612,  both  citing  the  principal  case.  Where  water  percolates  the  soil  it 
beoomee  part  of  it,  and  oonstitates  one  of  the  natural  advantages  of  tlia  land, 
which  each  owner  may  nse  f ally  and  freely  as  he  can  by  sinking  wells:  Roaik 
V.  DriscoU,  52  Am.  Dec.  352,  and  note  357,  though  he  thereby  diminiah  the 
quantity  of  water  in  his  neighbor's  well:  Oreeniettfv,  Francis^  18  Pick.  117. 
The  owner  of  land  m^  sink  coal  pits  on  his  land,  and  if  he  thereby  drain  a 
well  on  the  land  of  another,  he  will  not  be  liable  in  an  action  tivvefor:  AtUm 
V.  BltmdeU,  12  Mee.  &  W.  324.  One  who  di^  a  reservoir  on  his  land,  which 
lowers  water  in  another's  well  previously  dug,  if  there  be  no  regular  running 
stream  of  water  from  one  to  the  other,  and  no  evidence  of  improper  motive  in 
so  doing,  will  not  be  enjoined:  Booth  v.  DrincoU,  52  Am«  Dec  352;  for  im 
such  case,  if  water,  merely  by  its  natural  current,  flows  from  one  well  to  an- 
other, it  is  danmum  oftegtie  listeria;  Parker  v.  Boiion  4i  Maine  B,  R.,  50  Id. 
700;  New  AJbamy  B.  B.  Co,  v.  Peteratm,  14  Ind.  112.  While  the  owner  of 
land  has  a  legal  right  to  dig  a  well  to  obtain  water  for  his  own  use  or  that  ol 
his  estate,  if  done  in  good  faith,  though  the  effect  be  to  withdraw  water  which 
would  percolate  to  another's  land,  yet  if  he  digs  the  well  solely  for  the  pur- 
pose of  inflicting  injury  upon  his  neighbor,  and  preventing  his  use  of  the  wate^ 
he  will  be  liable  in  an  action:  ChettUy  v.  King,  74  Me.  164;  thou|[^  in  Phdp% 
V.  NowUn,  72  N.  T.  39,  it  was  held  that  a  defendant  who  dug  a  ditoh  from 
his  own  spring,  and  diverted  the  water  solely  for  the  purpose  of  lowering  tibe 
water  in  plaintiff's  well,  waa  not  liable,  irrespective  of  the  intent  in  so  doing. 
In  New  Hampshire  it  is  held  that  the  land-owner's  right  to  dbstmot  or 
divert  percolating  water  Ib  confined  to  such  a  use  of  it  as  may  be  reaaomaUe 
on  his  own  hind:  BaateU  v.  Salitbury  M/g.  Co,,  43  N.  H.  569;  SioeU  v.  CmMs, 
50  Id.  439;  and  in  Massachusetts,  where  a  corporation  was  sinking  a  deep 
well  on  property  adjoining  that  of  the  plaintiff,  for  the  purpoee  of  pumping 
water  therefrom  by  machinery,  and  supplying  the  same  to  customersy  the 
corporation  was  enjoined  from  so  doing,  on  plaintiff's  showing  that  serions 
injury  would  thereby  result  to  him  in  the  use  of  bis  land:  Hart  v.  Jamaiea 
Pond  Aqueduct  Co,,  133  Mass.  488;  Attorney  Oeneral  v.  Jamaica  Pond  Aqwt' 
duct  Co,,  Id.  361.  The  general  rule  is,  that  a  land-owner  may  ^propriate 
to  his  use  or  expel  from  his  land  superficially  percolating  waters  in  drainiitg 
the  soil  for  agriculture  or  in  collecting  it  for  domestic  purposes;  and  another 
whose  laud  is  deprived  of  the  water  supply  in  such  manner,  in  absence  of  ex* 
press  grant,  has  no  right  of  action  for  the  diversion  or  obstruction:  jSatoairoa 
v.  Taylor,  11  Ezch.  369;  Cfreatrex  v.  Ilayward,  3  Id.  291;  Wood  v.  IFomt.  Id. 
748;  Broadbent  v.  Bcuntbotham,  11  Id.  602;  Chatfeld  v.  WUson,  28  Vt.  49; 
Buffum  V.  HarriB,  5  R.  L  243;  BethaU  v.  S^ert,  77  Ind.  302;  Cairo  B.  B,  Cbu 
V.  Howry,  Id.  364;  BarJdey  v.  Wilcox,  86  N.  Y.  140;  Quiim  v.  Chicago,  Burling^ 
ton  Ab  Ohio  B,  B,  Co,,  18  Rep.  48  (Iowa);  but  an  owner  of  land  cannot,  by  arti- 
ficial means,  discharge  upon  the  lands  of  another  percolating  water  which  has 
collected  on  bis  premises:  Hicka  v,  SiUiman,  93  IlL  255;  Ibot  v.  Bronaom^  4 
Lans.  47;  Kat^fman  v.  Grieaemer,  26  Pa.  St.  415;  Miller  v.  Lambaeh,  47  Id. 
154;  nor  can  he  allow  water  to  so  collect  and  percolate  as  to  injure  the  cellar 
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•od  iowMbtioB  wills  of  bis  neighborli  house:  Qtm*  t.  CMoo^  Burtkigtcm  S 
Ohio  R.  R.  Ob.,  18  Rep.  47  (Iowa).    One  may  drain  his  soil,  if  he  so  ohoose, 
amd  be  will  not  be  liable  thoagh  it  osnse  snbsidenoe  of  bis  own  or  the  adjoining 
■oil:  SmiikT.  Thaekerak,  L.  R.,  IC.  P.,564;  PoppiewOlv.  Hodgbmaon,  L.  R., 
4  Exch.,  248;  JJumpAriei  ▼.  Brogdm,  12  Q.  B.  739;  WiUon  ▼.  Wadddl^  2  App. 
Gaa.  95;  JBOkfi  ▼.  NarthFeattem  JRaUwof  Co.,  10  H.  L.  Gas.  863;  Partridge  ▼. 
Scott^  3  Mee.  ft  W.  290.    A  land-owner  may  change  the  grade  of  its  snrfaoe, 
and  if  thereby  the  drainage  is  changed  or  disturbed,  no  canse  of  action  arisss: 
IttuMtnm  V.  Tetgiar,  11  Bxoh.  300;  Bamgor  y.  LaiuU,  61  Me.  621;  LtUherT, 
Whmmmei  Oo,,  9  Cash.  171 ;  Dicbuuon  y.  Woroeaier,  7  Allen,  19;  Park$  v.  Nem- 
bnrgpoH,  10  Gray,  28;  Ckamon  y.  Hwrgadm^  10  Allen,  106;  Qwidalt  r.  TiMt^ 
29  K.  Y.  451;  FUjtgg  y.  Wwreu^,  13  Gny,  601;  MornH  v.  Hvrley.  120  Mssbl 
09.    Where  a  land-owner  plaoes  noxious  sabstanoes  on  his  land,  polluting  the 
iters  which  peroolate  and  pass  thence  to  another's  prenises  adjoining,  he 
be  held  liable.    Where  such  filthy  water  is  permitted  to  peroolate  to  the 
injury  of  another,  the  wrongful  owner  is  conscious  of  a  tort;  the  precaution 
which  the  law  requires  in  such  cases  being  to  efiectoally  exelnde  the  filth  from 
the  neighbor's  land,  and  a  failure  to  do  so  is  of  itself  negligence:  BaU  v.  Nye, 
99  Mass.  682,  684;  Cfoodrieh  y.  Burbank,  97  Id.  22;  Wilmm  y.  Nem  Bedford^ 
108  Id.  261.    But  because  foul  water  flows  from  a  higher  source  across  hia  own 
land  upon  that  of  another  does  not  render  him  liable:  Brown  y.  McAUiater, 
89  Cal.  673.    In  the  absence  of  knowledge,  or  intentional  negligence,  the  same 
rules  apply,  a  defendant  being  said  to  keep  such  filth  on  his  premises  at  his 
peril:  Wormersley  y.  Church,  17  L.  T.,  N.  S.,  190;  OUowa  Oeu-liglU  Compang 
Y.  Omham,  35  lU.  846;  Wahle  v,  RMbach,  76  Id.  822;  Tenant  y.  Ooldtrin,  6 
Mod.  311.    A  place  of  sepulture,  or  a  stmotnre,  such  as  a  gas  reservoir, 
which  is  bound  to  pollute  water  in  wells  and  springs,  is  a  proper  subject  of 
injunction:  Clark  v.  Lawrence,  6  Jones  Eq.  83;  Hodghinaon  v.  Ehmcr,  4  Best 
k  S.  229;  Twmer  v.  Mirfidd,  34  Beav.  390;  Sherman  y.  Fall  River  Iron 
WcrkB,  5  Allen,  213.    In  Ballard  y.  TbmZiiuofi,  L.  R.,  26  Ch.  DIy.,  194,  how- 
CYcr,  it  is  held  that  as  there  is  no  property  in  undeipxnmd  water  flowing  in 
undefined  channels,  the  owner  of  land  being  entitled  to  deid  with  such  water 
on  his  own  land  so  as  to  deprlYc  his  neighbor  of  it  entirely,  it  should  follow 
tiiat  he  is  equally  entitled  to  render  the  water  uofit  for  use  by  pouring  sew- 
age  into  it.    This  esse  wss  one  of  two  wells  natnially  connected,  the  owner 
cl  one  nnng  it  for  a  cess-pool,  and  it  was  held  that  the  owner  of  the  other  had 
no  canse  of  action.    And  on  similar  reasoning,  the  court,  per  Cooley,  J.,  in 
Upjokn  Y.  Richland  Townahip,  46  Mich.  542,  refused  to  interfere  with  the 
sslection  of  burying-grounds,  and  roYiewed  the  anthorities  on  the  subject, 
adYsncing  the  proposition  that  there  can  be  no  legal  ground  for  complaint 
for  the  pollution  of  subterranean  waters  when  caused  by  a  proper  use,  with- 
out n^igence,  of  adjacent  premises,  and  asserting  that  all  the  decided  cases 
show  an  improper  use  of  the  premises  before  granting  relief.    A  grantor  of 
the  surface  of  Utnd,  ressTYing  the  right  to  mine,  is  not  liable  for  draining 
water  from  the  surface  by  working  mines,  in  the  absence  of  express  agree- 
ment: BaUaeorhiah  Co.  y.  Harriaon,  L.  R.,  5  P.  G.,  49.    One  subterranean 
miner  is  not  liable  to  the  owner  of  a  lower  mine  for  permitting  water  to  psss 
off  by  graYitation  into  the  lower  mine,  if  he  properly  conduct  his  operations: 
See  Tenant  y.  Cfoldwhi,  1  Salk.  21;  Fletcher  y.  Rylanda,  L.  B.,  3  H.  L.,  330; 
Bairdr,  WiUianuon,  15  0.  B.,  K.  S.,  376;  Elwea  v.  Crowther,  31  BeaY.  163. 
Subterranean  Flowing  Stream»,—VL  undeiground  currents  of  water  flow  in 
clearly  defined  channels,  the  rules  of  law  which  govern  the  use  of  similar 
stresins  flowing  npon  the  surface  of  the  earth  are  applicable  to  them:  DicMn 
«D»  Y.  Chtrnd  JuneUtm  Canal  Co,,  7  Ezch.  282;  Ohaaemare  v.  Rieharda,  2  H. 
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k  N.  186;  Ocle  Silver  Miwng  Company  ▼.  Virginia  Water  Co,,  1  &w.  470; 
8tnUh  T.  Adamit  6  Paige,  433;  Mohan  ▼.  Brown,  13  WencL  261;  Ha/e  r.  Me- 
Lea,  63  CeX.  578;  6ftrat<  v.  Brown,  16  Kev.  317.  Bat  unlen  sach  watan  an 
rappiied  by  a  deBnite  flowing  straam  they  are  presumed  to  be  formed  of  the 
ordixuury  percolations  of  water  in  the  soil:  Hanson  v.  McCwt,  42  GaL  303;  SweA 
V.  CutUt  50  N.  H.  439.  When  the  Bubterranean  flow  has  beoome  so  well  de- 
fined as  to  constitute  a  subterranean  stream,  the  owner  of  the  land  above, 
through  which  it  flows,  has  no  right  to  divert  or  destroy  it  to  the  injury  of  an 
adjacent  proprietor:  Whet&Ume  v.  Boweer,  29  Pa.  St.  65,  citing  the  pcinetpal 
case;  though  he  wish  to  appropriate  the  water  to  his  own  use:  SmUk  v.  Adamu^ 
6  Paige,  435.  In  the  states  where  water  rights  are  acquired  by  prior  appro- 
priation, one  who  has  opened  a  subterranean  flow  of  water,  and  appropriated 
it  and  enjoyed  the  same  for  several  years,  is  entitled  to  its  use,  and  may  enjoiB 
another  who  intercepts  or  diverts  the  flow:  Cole  Silver  Mining  Co.  t.  Virginia 
WaJLtT  Co.,  1  Saw.  470.  Where  such  a  stream  is  appropriated  and  the  water 
stored,  the  owner  will  be  restrained  from  dischai^ng  it  upon  another^  land, 
though  it  might  have  found  its  way  there  if  not  interoepted:  Weti  OmnheHamd 
Irnn  Co,  v.  Kenyan,  L.  R.,  6  Ch.  Div.,  773.  The  owner  of  land  cannot  con- 
struct  his  well  in  such  a  manner  as  to  create  to  it  an  artificial  underground  ear- 
rcut,  and  thus  appropriate  water  from  a  running  stream  to  the  injury  of  others: 
jEtJia  Mills  V.  Brootaine,  127  Mass.  69;  Emporia  v.  Soden,  25  Kan.  588;  Orani 
Junction  Canal  Co,  v.  Shugar,  L.  R.,  6  Ch.  Div.,  483.  Fouling  an  onder- 
ground  stream  which  flows  into  plaintiff's  mill-stream  or  colliery  is  an  aetson- 
able  injury:  l/odgHnaon  v.  Ennor,  4  Beet  ft  8.  229;  Turner  v.  MirfiOd^  34 
Beav.  390.  The  owner  of  a  mill-pond  who  raises  the  hei^t  of  water  on  hii 
own  land,  and  thereby  causes  subterranean  streams  to  set  back  and  flow 
another's  land,  is  not  liable  for  the  injury:  Harwood  v.  Benion,  32  Vt.  724; 
but  see,  eoiUra,  BaaseU  v.  SaJUAury  Mfg,  Co,,  43  N.  H.  569.  For  the  main 
tenance  of  on  action  for  injury  to  another's  spring,  simple  possession  by  plaint- 
iff, without  showing  title  to  the  land,  ia  sufficient:  AUen  v.  McC<irtie<,  3 
Head,  181.  Damages  are  not  recoverable  for  injury  to  a  spring  between  high 
and  low  water  mark:  CommomweaUh  v.  Fisher,  1  Penr.  ft  W.  462;  but  see 
Lehigh  Valley  R.  If.  Co.  v.  Trone,  28  Pa.  St.  206. 

Bight  to  Subterranean  or  Percolating  Waters  under  Deed  or  OraaU. — ^Wliere 
rights  of  water  are  created  by  deed,  the  nature  and  extent  of  the  interest 
is  determined  by  the  deed,  and  not  by  the  rights  which  the  parties  would 
possess  as  riparian  projvietors  or  otherwise.  If  a  grant  is  made  of  all  streams 
of  water  that  may  be  found  in  certain  land  in  which  there  is  a  single  stream 
and  several  wdls,  the  grantor,  or  those  claiming  through  him,  cannot  inter- 
fere with  any  water  rights  on  said  land:  Whitehead  v.  Paris,  2  H.  ft  N.  870; 
Noriham  v.  Hurley,  1  EL  ft  Bl.  665.  Sale  of  a  well  and  right  to  oonv^  the 
water  away  gives  merely  a  right  to  water  risen  in  the  well,  and  interception  of 
the  water  before  it  reached  the  well  affords  no  cause  of  action:  Bram  v.  Mar- 
/ett,41L.  T.,N.S.,455;  see  ^tMto»  v.  XeocA,  53  GaL  262.  A  grant  of  a  well 
passes  a  fee  in  the  land  occupied  by  the  well:  Johnson  v.  Baffner,  6  Gray, 
107.  A  grant  of  the  privilege  of  taking  water  from  springs  gives  only  a  right 
to  take  it  where  it  issues  from  the  ground  by  natural  forces,  and  not  from 
wells  or  orifices  in  the  ground  where  the  water  does  not  flow  to  the  suiCms: 
Magoon  v.  ^TorrM,  46  N.  H.  264;  Mixer  v.  Beed,  25  Vt.  254;  Clark  v.  Om- 
roe,  38  Id.  469. 

Tub  principal  casb  is  ottbd  in  Tinieum  Fishing  Co.  v.  Caster,  61  Pa.  St. 
42;  to  the  effect  that  no  man  will  be  presumed  to  have  made  the  grant  of  an 
easement  such  that  its  ezerotse  may  be  lai^  enough  to  destroy  the  nsofinot 
of  his  property. 
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Dbatton  V.  Rose. 

[7  BaaaAMDuoM^m  Mqvm,  S38.] 

Ooxon.  BaruBUSHiB  Wnx  so  as  to  Pass  to  RnmuABT  Dsrun  Lavm 
PuBOHAflXD  BT  TwTATOB  between  the  times  of  nrnking  the  will  ftsd  the 
oodioil,  although  pnrohaMd  with  the  prooeeds  of  the  aale  of  a  pUntation 
which  was  otherwise  dispoaed  of  by  the  will. 

Chops  of  Fabm  Pubghasid  bstwun  Tdixs  of  Maxino  Will  akd  Cod- 
icil ARB  Ghabobablb-  WITH  Tb8Tatob*8  Dbbts  ahd  AirKUTTT,  and  the 
net  xeddne  thereof  is  the  primary  fond  for  the  payment  of  the  debts, 
under  a  wUl  directing  that  the  testator's  estate  should  be  kept  together 
during  the  life  of  his  daaghter,  who  shoald  be  paid  a  certain  sum  anna- 
ally  from  the  prooeeds  of  the  crope,  and  the  net  reeidae  of  the  orops  be 
appropriated  to  the  payment  of  his  debts. 

SuBFLUS  Ikoomb  fbom  Tbstatoe's  Gbofs  Pass  to  Rbsiduabt  Lboatkb 
after  the  payment  of  the  testator^s  debts  and  an  ammity,  with  which 
they  are  charged,  although  the  will  directs  that  after  the  death  of  the 
annuitant  the  corpus  be  sold  and  the  proeeeda  divided  among  other 

BmrUBBABOB  OF  ABBAHOBMBim  OF  WiLL  IS  TO  BB  JUBTIFIBD  Ooly  whcTS 

the  testator's  schemes  prove  impracticable^  and  the  interests  of  all  his 
legatees  require  a  departure  from  the  prescriptions  of  the  wlIL 

Bell  to  determine  conflicting  claims  depending  upon  the  con- 

stmction  of  the  will  of  Dr.  Philip  Tidyman,  dated  March  20, 

1843,  and  a  codicil  thereto,  bearing  date  March  12, 1850.    The 

fifth  clanBe  of  the  will  gave  to  the  testator's  daughter,  for  life, 

the  use  of  his  house  and  lot  in  Ladson's  court,  in  Charleston. 

together  with  the  furniture,  linen,  plate,  etc. ;  the  sixth  clause 

ordered  and  directed  the  executors  to  keep  the  estate  of  the  te» 

tfttor  together  during  the  life-time  of  his  daughter,  to  have  the 

isi 
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plantations  onltiyated,  and  to  manage  and  sapezintend  tha 
same,  and  from  the  proceeds  of  the  crops  to  pay  the  testator's 
daughter  annually  during  her  life-time  the  sum  of  three 
thousand  dollars,  and  to  appropriate  the  net  residae  of  the 
crops  to  the  payment  of  his  debts;  the  eighth  cL^Qse  ordered 
the  executors  to  sell  the  house  and  lot  in  Ladson's  court  after 
the  death  of  the  testator's  daughter;  the  ninth  clause  ordered  the 
executors  to  sell,  after  the  death  of  his  daughter,  the  testator's 
Cedar  Bill  plantation,  and  his  plantations  in  the  parish  of  Prince 
Oeorge,  Winyaw,  and  from  the  proceeds  to  pay  the  balance  of 
his  debts.  The  codicil  simply  disposed  of  a  child  of  one  of 
the  testator's  slaves,  and  the  future  issue  of  the  slave.  The 
testator  had  purchased  the  so-called  Greenville  farm  between 
the  times  of  making  the  will  and  the  codicil  with  the  proceeds 
of  the  sale  of  a  plantation  in  the  parish  of  Prince  Gteoige. 

Teadon,  for  the  complainants. 

SimanUm,  for  Miss  H.  Drayton. 

De  8au88ur€,  Meniminger,  and  Petigru,  for  the  exeonton. 

By  Court,  Wabdlaw,  Chancellor.  The  plaintifb  are  legaAees 
of  the  late  Dr.  Tidyman,  and  submit  to  the  judgment  of  the 
court  various  claims,  depending  upon  the  construction  of  the 
testator's  will.  Some  of  these  claims  have  already  received  the 
consideration  of  this  court,  in  a  case  entitled  Eose  v.  Draykm,  4 
Bich.  Eq.  260,  wherein  the  executors  of  Dr.  Tidyman  were  plaint- 
iffs, and  Susan  Tidyman,  heir  at  law  and  principal  legatee  of 
testator,  and  Alfred  B.  Drayton,  residuary  legatee,  were  defend- 
ants. The  present  plaintiffs  insist  that  they  are  not  bound  by  the 
judgment  in  Bose  v.  Drayton,  supra,  as  they  were  not  parties  or 
privies  to  the  suit.  It  is  not  clear  that  they  were  not  so  fnr  rep- 
resented by  the  executors  as  to  be  estopped  from  disputing  the 
judgment  there;  but  however  this  maybe,  the  case  is  binding  on 
me  as  authority.  This  last  remark  is  made  with  no  purpose  of 
pressing  the  former  decision  beyond  its  just  scope,  or  of  avoid- 
ing just  responsibility  on  my  part.  Chancellor  Dunkin's  decree 
in  Rose  v.  Drayton,  supra,  decided  that  the  codicil  of  March  12, 
1850,  republished  the  testator's  will,  so  as  to  pass  the  Greenville 
farm,  acquired  after  the  making  of  the  will;  and  that  as  to  so  much 
of  this  farm  as  the  testator  had  contracted  to  sell  to  the  railroad 
company,  Alfred  B.  Drayton  had  the  legal  title,  and  was  bound 
as  trustee  to  convey  to  the  purchaser,  and  was  entitled  as  resid- 
uary legatee  to  an  account  for  the  estate,  thus  oonverted  into 
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persooalty 9  from  the  eaeoaiors,  who  ware  adjudged  to  be  aaihar> 
ized  to  reoeive  the  purchase  monej.  The  oonrt  of  appeals 
affirmed  this  decree,  to  the  extent  of  the  appeal  from  it,  that  the 
codicil  republished  thewill,  and  carried  to  the  residuary  legatee 
the  legal  estate  in  so  mach  of  the  OreenYille  farm  as  was  con- 
ti-acted  to  be  sold  by  testator,  and  of  course  that  testator  was 
not  intestate  as  to  this  estate,  so  converted  by  contract,  nor  his 
daughter,  as  distributee  or  heir,  entitled  to  take  the  same.  Neither 
the  circuit  nor  appeal  decree  adjudged  anything  as  to  so  much 
of  the  Greenville  farm  as  remained  in  specie  beyond  the  general 
proposition  and  its  necessary  incidents,  that  the  codicil  repub- 
lished the  will. 

Independent  of  the  case  of  Eoee  y.  Drayton^  supra^  upon  the 
Tery  matter  in  dispute,  it  seems  to  me  to  be  too  clear  for  discus- 
sion, upon  principle  and  authority,  that  the  codicil  in  this  case 
republished  the  will:  PigoU  v.  WaUer,  7  Ves.  96;  BameB  r.  Crow, 
4  Bro.  C.  C.  2;  BeckeU  v.  Harden,  4  Mau.  &  Sel.  5.  The  effect 
of  republication  of  a  will  by  codicil  is  to  bring  down  the  will  to 
the  date  of  the  codicil,  and  make  the  words  of  will  and  codicil  as 
one  instrument  declare  the  disposition  of  his  estate  by  testator,  at 
the  time  of  republication,  with  some  exceptions  as  to  reviving 
legacies  in  the  will  revoked,  adeemed,  or  satisfied:  Pawys  v. 
Mdrwfieldy  3  Myl.  &  Cr.  376.  If,  however,  the  language  of  the 
will,  interpreted  as  used  at  the  date  of  republication,  does  not 
include  after-acquired  estate  in  its  description  of  the  subject  of 
gift,  or  if  the  republishing  codicil  be  so  limited  in  its  terms  of 
disposition  as  to  exhibit  the  intention  of  the  testator  to  confine 
its  operation  to  the  estate  embraced  in  the  original  will,  af  ter-ao- 
quired  estate  will  not  pass:  Monypenny  v.  Brisiow,  2  Buss.  &  M. 
117;  Haven  v.  Foster,  14  Pick.  541.  In  the  present  instance,  no 
such  indication  appears  in  the  codicil  to  limit  the  effect  of  repub- 
lication. The  change  of  the  state  of  testator's  indebtedness  be- 
tween the  dates  of  his  will  and  codicil,  produced  by  his  sale  of 
one  of  his  j)lantations  in  Prince  Oeoige,  Winyaw,  and  his  ap- 
plication of  the  proceeds  to  his  debts,  has  no  bearing  upon  the 
construction  of  the  will,  for  the  testator  is  presumed  to  speak  as 
to  lands  at  the  date  of  his  codicil,  and  as  to  personalty  at  the 
date  of  his  death. 

Applying  these  principles  to  the  case,  it  is  manifest  that  the 
ample  terms  of  the  residuary  clause  give  the  Greenville  farm  to 
Alfred  Drayton,  unless  it  be  devised  to  another.  Supposing  it 
undivised  to  any  other,  then  as  every  devise  of  land  is  in  its 
nature  specific,  Broome  v.  Monck,  10  Yes.  697,  we  may  read  the 
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clause  aeooxding  to  its  legal  effect:  I  gi^e  and  deviae  my  Gxeeii- 
▼iUe  farm,  and  all  the  rest  and  xesidiie»  etc.  It  is  snggesied,  in 
the  first  of  the  claims  set  forth  in  the  bill  of  the  plaintifGB,  that 
as  the  Oreenville  farm  ttas  purchased  with  the  proceeds  of  ak 
of  the  plantation  in  Prince  G^ige,  Winyaw^  the  former  phee 
must  be  regarded  as  substituted  for  the  latter,  and  as  passing  to 
the  devisees  of  the  latter.  The  will»  fairly  construed  with  rafei^ 
ence  to  the  state  of  testator's  affairs,  contains  no  indication  of 
any  purpose  on  his  part  to  make  such  substitution,  and  extrinsie 
evidence  of  such  purpose  is  clearly  incompetent,  and  it  was  not 
offered.  To  admit  this  substitution  would  overrule  all  the  doe- 
trine  of  ademption  by  the  testator's  sale,  or  conversion  of  the 
subject  of  devise.  It  was  argued  under  this  head,  that  the 
direction  by  the  testator,  in  the  ninth  clause  of  his  will,  to  his 
executors,  to  sell  after  the  death  of  his  daughter  all  of  his  real 
estate,  consisting  of  his  Cedar  Hill  plantation  and  his  plantation 
in  Prince  Gteorge,  Winyaw,  and  divide  the  proceeds  among 
certain  legatees,  included  the  Greenville  farm  as  part  of  his  real 
estate,  although  not  expressly  named.  But  obviously  the  testa- 
tor did  not  intend  to  embrace  in  this  clause  all  of  his  real  estate, 
or  indeed  any  portion  thereof  not  enumerated,  for  in  the  clause 
immediately  preceding  he  had  directed  his  executors,  after  the 
death  of  his  daughter,  to  sell  all  of  his  house  and  lot  of  land  in 
Ladson's  court,  and  make  a  different  distribution  of  the  pro- 
ceeds from  that  prescribed  in  the  ninth  clause.  It  is  always  a 
mere  question  of  construction  which  of  the  two  general  words, 
or  a  specific  enumeration  accompanying  them,  shidl  control;  and 
here,  supposing  the  testator  to  use  the  words  of  the  ninth  clause 
after  he  acquired  the  Oreenville  farm,  I  am  of  opinion  that  he 
did  not  intend  to  embrace  any  real  estate  therein  besides  the 
parcels  enumerated:  Bowes  v.  Botbes,  7  T.  B.  482;  S.  O.,  2  Bos. 
&  Pul.  500;  Oarrett  v.  GarreU,  1  Strobh.  Eq.  96. 

The  second  claim  of  the  plaintiffs  is  that  the  crops  or  profits 
of  the  Greenville  farm  are  chargeable  with  the  debts  of  testator 
and  the  annuity  given  to  his  daughter.  The  sixth  clause  of  the 
will  directs  the  executors  to  keep  the  whole  estate  of  testator  to- 
gether during  the  life  of  his  daughter;  to  have  the  plantations 
cultivated  by  his  slaves  as  they  then  were,  and  manage  and  su- 
perintend the  same;  and  from  the  proceeds  of  the  crops  to  pay 
to  his  daughter  annually  three  thousand  dollars  for  her  main- 
tenance and  support;  and  to  appropriate  the  net  residue  of  the 
crops  to  the  payment  of  his  just  debts.  It  seems  that  the  execu- 
tors have  given  to  Alfred  Drayton,  the  residuazy  legatee,  the  poa- 
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eession  of  the  ansold  remnant  of  this  taim^  alihoiigli  about  five 
thousand  dollars  of  the  testator's  debts  remain  unpaid.    It  is 
charged  in  the  bill  that  the  testator  caltiyated  this  farm;  and  this 
allegation  is  admitted  by  the  demurrer  of  Alfred  Drayton,  and  is 
not  denied  in  the  answer  of  the  executors.   I  understand  testator's 
direction  to  keep  his  estate  together,  f oUowed  by  the  directions 
to  manage  the  oultiyation  and  appropriate  the  crops,  to  relate 
to  his  lands  yielding  crops,  and  to  the  slaves  and  stock  con- 
nected with  agricultural  operations.    Manifestly  the  clause  does 
not  refer  to  his  house  and  lot  in  Ladson's  court,  and  the  furni- 
ture, plate,  wine,  etc.,  connected  with  that  establishment  as  a 
residence,  nor  to  the  house-servants,  in  town  or  country,  usually 
employed  for  domestic  comfort;  for  all  these  had  been  imme- 
diately given,  by  a  previous  clause,  to  bis  daughter:  Lawion  v. 
Hunty  4  Strobh.  Eq.  7.     But  I  cannot  distinguish  between  a 
cultivated  farm  yielding  crops  and  a  plantation.     In  my  opin- 
ion, the  crops  of  the  Oreenville  farm  are  charged  with  the  debts 
of  testator:  Rowley  v.  Byton,  2  Meriv.  128;  and  the  executors  were 
not  authorized,  either  by  the  will  of  their  testator,  or  the  decree 
of  the  court  in  Bo8e  v.  Drayton,  4  Bich.  Eq.  360,  to  deliver  pos- 
session of  the  farm  to  the  residuary  legatee.     Some  of  the  plaint- 
iffs, Elizabeth  Deas,  Susan  Deas,  Anne  Deas,  and  Maiy  Holmes, 
seem  to  have  no  interest  in  this  question,  but  no  objection  is 
made  for  misjoinder;  and  none  of  the  plaintiffs  has  a  present 
interest  in  the  question,  provided  the  debts  of  testator  be  paid 
before  their  right  of  enjoyment,  at  the  death  of  the  daughter, 
begins,  unless  they  are  entitled  to  intermediate  profits,  which 
will  be  hereafter  considered.    The  real  controversy  is  between 
the  executors  and  the  residuary  legatee. 

The  third  claim  of  plaintiffs  is  that  the  residuary  legatee, 
Alfred  Drayton,  has  no  right  to  any  portion  of  the  estate  of 
testator  before  the  daughter's  death,  and  that  he  is  bound  to  re- 
fund to  the  executors  the  moneys  prematurely  received  hj  him. 
This  claim  relates  to  the  nine  hundred  and  fifteen  dollars,  the 
purchase  money  of  the  portion  of  the  Greenville  farm,  sold  by 
the  testator  to  the  railroad  company,  and  to  the  money  in  the 
banker's  hands  at  the  death  of  testator,  which  have  been  paid 
over  by  the  executors  to  Alfred  Drayton.  The  decree  in  Bose  v. 
DrayUm,  gupra,  decides  that  the  executors  are  bound  to  account 
to  Alfred  Drayton,  as  residuary  legatee,  of  the  personalty  for 
the  nine  hundred  and  fifteen  dollars;  and  the  money  in  the 
hands  of  the  bankers,  although  not  expressly  mentioned  in 
(he  former  decree,  is  within  its  principles.    It  must  be  ad* 
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znitted  tbat  a  decree  to  Booount  ix)  a  residuazy  legatee  doei 
not  abflolately  dizeot  immediate  payment  to  each  legatee;  and, 
in  my  judgment,  the  executors  would  haye  been  well  au- 
thorized to  retain  these  sums  until  the  estate  primarily  charged 
with  the  payment  of  debts  had  achieyed  the  end.  Bat  if  the 
executors  had  applied  these  funds  to  the  payment  of  debts,  the 
residuary  legatee  would  haye  had  a  clear  equity  to  be  sub- 
rogated for  reimbursement  to  the  situation  and  control  of  the 
executors  over  estates  antecedently  liable  for  debts.  It  is  in- 
sisted, howeyer,  for  plaintiflVi,  that  the  will  of  testator  is  merelj 
drrectory,  that  the  executors  may  pay  the  debts  from  the  net 
proceeds  of  the  crops,  and  creates  no  charge  for  debts  upon  the 
crops;  and  that,  as  residue  strictly  means  th^iemnant  after 
payment  of  debts  and  legacies,  the  residue  in  this  case  is  the 
primary  fund  for  the  payment  of  debts.  It  cannot  be  disputed 
that  a  testator  may  prescribe  as  to  yolunteers,  taking  under  his 
will,  the  order  in  which  his  estate  shall  be  liable  for  his  debts, 
and  thus  in  any  particular  instance  change  the  course  of  liabil- 
ity which  would  follow  from  the  common  law.  In  the  present 
case,  the  testator  has  made  the  law  for  his  legatees.  He  has  pzi- 
marily  charged  the  net  residue  of  his  crops,  after  the  payment 
of  the  annuity  to  his  daughter,  with  his  debts,  and  next  directed 
that  the  balance  of  his  debts  shall  be  paid  from  the  proceeds  of 
estates  directed  to  be  sold  in  the  ninth  clause  of  his  will.  In 
Warley  y.  Warley^  Bail.  Eq.  409,  it  is  held  that,  in  the  adminis- 
tration of  a  testator's  assets  for  payment  of  debts,  the  first  liabil- 
ity is  upon  real  or  personal  estate,  deyised  for  the  payment  of 
debts,  or  in  any  manner  directed  to  be  so  applied.  In  Pinckney 
y.  Pinckney,  2  Bich.  Eq.  234,  this  rule  was  followed  where  the 
charge  for  debts  was  not  so  distinctly  expressed  as  in  the  present 
case. 

The  fourth  claim  of  plaintiflfs  is  that  any  surplus  income  from 
testator's  crops,  after  payment  of  the  annuiiy  bequeathed  to  the 
daughter  and  the  testator's  debts,  before  the  daughter's  death, 
passes  immediately,  or  accumulates  and  passes  ultimately  to  the 
legatees  of  the  corpus  of  the  estate,  and  does  not  go  to  Alfred 
Drayton  as  residuary  legatee.  The  residuary  legatee  in  this 
case  takes  eyery  portion  of  the  testator's  estate  which  is  not 
effectually  giyen  to  other  legatees;  and  this  daim  assumes  that 
the  direction  to  the  executors  in  the  eighth  and  ninth  clauses 
of  the  will,  to  sell  certain  real  estate  after  the  death  of  his 
daughter  and  diyide  the  proceeds  among  particular  legatees, 
earries  to  these  legatees  the  income  not  exhausted  in  the  pi^- 
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ment  of  debts,  and  of  the  annuity  to  his  daughter  mth  which 
it  was  primarilj  charged.  It  is  probable,  from  the  direction  in 
the  ninth  clause  that  the  balance  of  his  debts  be  paid  before  the 
distribution  of  the  proceeds  of  sale,  that  the  testator  did  not 
expect  there  would  be  any  net  residue  of  his  crops  during  the 
life  of  his  daughter  after  payment  to  her  of  the  annuity  and  of 
his  debts;  bat  he  provided  in  the  residuary  clause  a  receptacle 
for  possible  remnants  not  specifically  disposed  of.  Treating 
the  legacies  in  the  eighth  and  ninth  clauses  as  devises,  there 
would  be  no  doubt  the  residuary  legatee  would  take  the  inter- 
mediate profits  unconsumed.  Where  a  specific  devise  is  to  take 
effect  in/uturo,  so  that  at  the  death  of  the  testator  there  is  no 
person  aginially  entitled  to  the  immediate  income,  the  rents  and 
profits,  until  the  devise  vests  in  possession,  will  pass  under  the 
residuary  clause:  1  Jarm.  on  Wills,  594;  Duffidd  v.  Duffield,  8 
Bligh  P.  C.  621.  But  when  personal  estate  is  given  to  A.  at 
tweniy-one,  this  will  carry  the  intermediate  interest;  and  the 
same  result  will  probably  follow  where  the  testator  mixes  up 
real  and  personal  estate  in  the  same  clause:  Oeneryy,  FUzgerald, 
Jac.  468;  4  Cond.  Eng.  Ct.  Cas.  218;  Dougherty  v.  Dougherty, 
2  Strobh.  Eq.  65;  Braihford  v.  Heyward,  2  Desau.  18. 

A  devise  of  lands  to  be  sold  works  a  conversion  of  the  lands 
into  personalty  from  the  death  of  the  testator;  and  a  devise  of 
lands  to  be  sold,  after  a  life  estate  arising  under  the  will,  and 
that  the  proceeds  be  distributed  to  certain  persons,  is  a  pecuniary 
bequest  to  these  legatees,  vesting  from  the  death  of  the  testator. 
If  the  conversion  be  absolutely  directed,  the  postponement  of 
the  sale  seems  to  be  immaterial:  Fletcher y.  Ashbumery  1  Bro.  C. 
C.  497;  Ackroyd  v.  Smilhson,  1  White  &  Tudor's  Lead.  Cas, 
872.     Granting,  then,  that  legatees  under  eighth  and  ninth 
clauses  of  the  will  are  in  the  more  favorable  position  of  legatees 
of  personally,  I  am  still  of  opinion  that  the  surplus  of  inter- 
mediate profits  is  not  given  to  them.    It  is  not  given  to  them 
expressly,  nor  does  the  testator  seem  to  have  contemplated  any 
enjoyment  by  them;  nor  any  surplus  profits  in  the  life  of  his 
daughter,  except  in  the  residuary  clause.    Against  all  others 
besides  particular  legatees,  the  residuary  legatee  is  presumed  to 
be  the  object  of  testator's  bounty.     In  most  of  the  cases  which 
have  arisen  on  this  point,  the  controversy  has  been  between  the 
residuazy  legatee  and  the  heir  at  law,  and  strong  expressions 
have  been  used  in  favor  of  residuary  legatees  against  intestacy. 
In  Brailsford  v.  Heyward,  supra,   bowever,   the  contest  was 
between  the  particular  and  residuary  legatees,  but  that  case  was 
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determined  upon  the  q[>eoial  pzorisiona  of  the  will,  especiaUj 
upon  a  clause  giving  the  executors  full  discretion  to  deal  with 
the  profits  for  the  benefit  of  the  children  of  testator.  I  have 
found  no  other  case  in  which  a  legatee  of  estate,  to  be  enjoyed 
in  fuiuro,  prevailed  against  a  general  residuary  legatee.  It  is 
adjudged  that  Alfred  Drayton  is  entitled  to  the  surplus  income 
after  payment  of  the  debts  of  testator,  and  the  annuity  given  to 
his  daughter. 

The  fifth  claim  of  plaintiffs  is,  that  so  much  of  the  testator^s 
estate  as  may  be  necessary  for  the  purpose  be  at  once  sold  for 
the  payment  of  the  debts  of  testator  and  raising  a  capital  for 
paying  the  annuity  to  the  daughter,  and  that  the  residue  be 
divided  amongst  the  legatees.  The  daughter  and  the  residuary 
legatee  do  not  consent  to  this  arrangement.  It  is  always  a  deli- 
cate exercise  of  power  in  the  court  to  disturb  the  arrangements 
of  a  testator's  will,  to  be  justified  only  where  his  schemes  prove 
impracticable  and  the  interests  of  all  his  legatees  require  a 
departure  from  the  prescriptions  of  the  will.  Such  was  the  case 
of  Lawtan  v.  HurU,  5  Strobh.  Eq.  1.  In  the  present  case,  the 
only  pretense  of  necessity  for  a  sale,  premature  in  the  opinion 
of  testator,  arises  from  the  fact  that  the  executors  have  not 
reduced  the  debts  of  testator  more  than  one  thousand  dollars, 
and  that  five  thousand  dollars  of  debt  still  remains.  The 
executors  give  a  satisfactory  account  in  their  answer  of  their 
inability  to  do  more  in  the  reduction  of  the  debts.  Creditors 
are  not  pressing,  and  the  amount  of  indebtedness  is  small,  com- 
pared with  the  value,  nay,  the  income  of  the  estate.  It  would  be 
a  gross  abuse  of  discretion  to  force  a  sale  under  these  circum- 
stances. 

The  sixth  claim  has  been  already  considered  in  substance,  and 
overruled. 

I  have  hesitated  between  dismissing  the  bill  without  prejudice, 
and  retaining  it  for  the  present,  on  account  of  the  second  claim 
of  plaintiffs,  which  I  have  sustained.  I  have  concluded  to  take 
the  latter  course. 

It  is  ordered  and  decreed  that  the  bill  of  the  plaintiffs  be 
retained  for  the  present,  with  leave  to  the  defendants,  the  exe- 
cutors, and  to  Alfred  Drayton,  the  residuary  legatee,  to  move 
for  its  dismissal  as  soon  as  the  debts  of  testator  be  paid,  and 
with  leave  to  the  plaintiffs  to  proceed  further,  if  the  debts  of  tes- 
tator be  not  paid  at  the  death  of  his  daughter. 

An  appeal  was  taken  from  the  decision  of  the  chancellor,  when 
the  following  opinion  was  rendered: 
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By  GouBT.  This  court  ooncnxB  in  the  opinion  expressed  hj 
the  chancellor  in  the  circuit  decree.  It  is  therefore  ordered  and 
decreed  that  the  circnit  decree  he  affirmed,  and  that  the  appeal 
be  dismissed. 

Johnston,  Duniun,  DaboaHi  and  WARDLiLW,  chancellors^  con- 
curred. 

Appeal  dismissed. 

Codicil  Repubushes  Will:  Harvey  v.  Chouteauy  S5  Am.  Deo.  120,  and 
note  considering  the  qnestion. 

Fund  when  Charoeablx  with  Patmbnt  or  Dxbts:  Newbf  v.  8khwer^ 
SI  Am.  Dec.  397. 


BntD  t;.  Wilmington  &  Manohesxesb  Railboad 

Company, 

[8  BunusiMox'a  Xquitx,  40.] 
Railroad  Gompaitt  oamnot  Take  Laud  under  thbir  Charter  mitil 
compensation  has  been  paid  or  provision  has  been  made  for  secnring 
compensation  to  the  proprietor  of  the  land. 

StaTOTR  GOXTEBRINO  PoWER  OV  EXEROISINO  RiORT  OF  EmIKSNT  DOMAIN 

shoald  not  be  enlarged  by  doubtful  interpretation. 
Railroad  Company  cannot  Take,  without  Owner's  Consent,  Land  nov 
Contiguous  or  Adjoining  their  Road,  but  four  hundred  yards  dis- 
tant, for  the  purpose  of  a  warehouse  and  road  leading  thereto,  under  a 
clause  of  its  charter  that  authorizes  them  to  lay  out  such  oontiguuiui 
lands  as  they  may  desire  to  occupy  as  sites  for  warehouses  and  other 
buildings;  provided,  that  the  adjoining  land  for  the  sites  of  buildings 
shall  not  exceed  five  acres  in  any  one  parcel,  notwithstanding  the  space 
to  be  occupied  by  the  proposed  warehouse  and  railroad  leading  to  it  from 
the  main  road  will  not  exceed  five  acres,  since  the  intention  of  the  act 
was  to  authorize  only  the  extension  of  the  width  of  the  roadway  for  the 
enumerated  purposes. 

brjUNCTION  WILL  BE  GRANTED  WHERE  AcT    COMPLAINED  OP  18  ATTENDED 

WITH  Permanent  Results  destroying  or  materially  altering  the  estate. 

Inj  action  will  be  Granted  where  Dependants  are  Attempting  to 
Make  Permanent  Appropriation  op  Land  admitted  or  proved  to 
belong  to  the  plaintiff,  and  the  license  or  warrant  of  the  defendant 
to  encroach  uix>n  it  is  deemed  doubtful  by  the  court. 

Railroad  will  be  Enjoined  prom  Appropriating  Land  admitted  or 
proved  to  belong  to  plaintiff,  when  not  authorized  to  do  so  by  its  charter. 

CouHT  OV  Equity  mat  Award  Compensation  por  Damages  already 
Sustained,  as  ancillary  to  its  jurisdiction  entertained  to  grant  an  injunc- 
tion against  the  unlawful  appropriation  of  land,  and  to  prevent  multi- 
plicity of  suits,  and  may  ascertain  the  amount,  either  by  reference  to 
the  master  or  by  directing  an  issue  quaxUfim  damni/katuB  to  be  triad  by 
•  jury. 
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Bill  for  an  injanctioii,  all^^g  that  the  defendants  had  en- 
tered upon  the  plaintiff 's  land  without  his  consent,  cut  down 
his  timber,  and  dug  up  his  soil,  to  his  permanent  and  irrepa- 
rable injury.  The  defendants,  a  railroad  company,  desiring  to 
establish  a  warehouse  upon  the  banks  of  the  Great  Pee  Dee 
river,  found  it  most  convenient  to  fix  its  site  upon  the  plaintiff's 
land,  some  four  hundred  yards  in  a  direct  line  from  the  rail- 
road; and  they  were  proceeding  to  lay  out  and  construct  a  track 
through  the  plaintiff's  land  leading  to  the  proposed  sit-e  of  the 
warehouse.  The  case  is  sufficiently  stated  in  the  opinion,  and 
is  illustrated  by  the  accompanying  diagram.    The  lower  ooait 


stated  that  the  company  had  pursued  the  usual  course  in  hav- 
ing commissioners  appointed  from  the  court  of  common  pleas 
to  assess  the  value  of  the  premises,  and  said:  ''The question  is. 
whether  its  proceeding  is  authorized  by  the  statute.  That  ques- 
tion, as  it  arises  out  of  the  facts  of  the  case,  belongs  to  another 
forum,  before  which  it  is  now  pending."  That  court  dismissed 
the  bill,  on  the  ground  that  there  was  an  adequate  remedy  at 
law,  as  the  injury  complained  of  was  a  pure  trespass.  The 
plaintiff  appealed,  and  moved  this  court  to  reverse  the  decree. 

T.  Evans,  for  the  appellant. 

ffaynsivorih,  contra. 

By  Court,  Dunkin,  Chancellor.     The  concluding  remarks  of 
the  chancellor  are  founded  on  a  misapprehension  of  the  facts. 
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Whesn,  the  bill  was  filed,  and  an  injnnotion  gnmted  hy  the  eom- 
miesioner,  no  prooeedings  weore  pending,  or  had  been  institated, 
at  law,  for  the  appointment  of  commisaionerB  to  assess  the  Talne 
of  the  premises,  etc. ,  as  prescribed  bj  the  act.  By  the  sixteenth 
clause  of  the  act  for  the  incorporation  of  the  Wilmington  Jb 
Manchester  Railroad  Oompanj,  it  is  declared  that,  where  the 
parties  cannot  agree  upon  the  value,  lands  may  be  taken, 
for  the  purposes  designated  by  the  act,  at  a  Talnation  to 
be  fixed  by  commissioneirs  appointed  by  the  court  of  com- 
mon pleas.  If  an  appeal  is  made  from  the  valuation,  it 
is  further  provided  that  the  pendency  of  the  appeal  ''shall 
not  prevent  the  works  intended  to  be  cons^ucted  from 
proceeding; "  and  provision  is  therein  made  for  the  payment  of 
the  valuation.  Before  striking  a  i^iade  into  tiie  plaintiff's  land, 
it  was  therefore  obviously  the  duty  of  the  company,  in  any  view 
of  their  rights,  to  have  adopted  the  preliminary  messuresof  having 
the  value  of  the  land  proposed  to  be  taken  aseeesed  by  an  applica* 
tion  to  the  court  of  conmion  pleas  for  the  appointment  of  commis- 
sioners. This  would  probably  have  presented  the  inquiry  as  to 
iheir  right  under  the  charter.  It  is  abundantly  shown  by 
Chancellor  Kent,  in  Gardner  v.  Newburgh,  2  Johns.  Ch.  162  [7 ' 
Am.  Dec.  526],  that  until  compensation  has  been  paid,  or  pro- 
Tision  has  been  made  for  securing  compensation  to  the  proprie- 
tor of  the  land,  **  it  would  be  unjust  and  oonirary  to  the  first 
principles  of  government,  and  equally  contraiy  to  the  intention 
oi  the  statute,  to  take  from  the  plaintiff  his  undoubted  right." 
On  this  ground  alone  he  granted  an  injunction.  And  if,  in  tins 
case,  the  facts  had  been  fully  disclosed  at  the  hearing,  the  bill 
would  not  have  been  dismissed. 

But  it  is  proposed  now  to  consider  the  authority  of  the  de» 
tendants  under  the  act  of  1846.  The  chancellor  in  his  decree 
expresses  his  impression  that  the  statute,  which  constitutes  the 
charter  of  the  defaidants, ''  does  not  authorize  the  improvement 
designed  by  the  company,  and  does  not  bind  the  private  prop- 
erty of  the  plaintiff  for  such  purpose."  Upon  examining  the 
clause  of  the  charter,  it  is  manifest  that  power  is  given  to  the 
company  for  two  distinct  purposes:  1.  They  are  authorized  to 
lay  out  the  line  of  the  railroad,  and  for  this  purpose  to  i>aBa 
through  the  lands  of  individuals,  provided  that  the  lands  so  laid 
out  on  the  line  of  the  railroad  shall  not  exceed  (except  at  deep 
cuttings  and  fillings)  one  hundred  and  twenfy  feet  in  width; 
2.  They  are  authorized ''  to  lay  out  such  contiguous  lands  as  they 
may  desire  to  occupy,  as  sites  for  depots,  toll-houses,  warehouses, 
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engine-sheds,  workshops,  water-stations,  and  other  bnildingB,  for 
the  necessary  accommodation  of  their  servants  and  agents,  their 
horses,  mules,  and  other  cattle,  and  for  the  protection  of  prop- 
erty intrusted  to  their  care,  provided  that  the  adjoining  land  for 
the  sites  of  buildings  (unless  the  president  and  directors  of  fh» 
company  can  agree  with  the  owner  or  owners  for  the  purchase 
of  the  same)  shall  not  exceed  five  acres  in  any  one  parceL" 

The  object  of  the  enactment  seems  sufficiently  transparent. 
'Ihe  one  hundred  and  twenty  feet  in  width  allowed  for  the  tmd 
of  the  railroad  might  not  be  more  than  sufficient  for  that  pnrpoee. 
The  company  must  have,  also,  depots,  toll-houses,  engine-houses, 
warehouses,  etc.,  for  which  purpose  they  would  be  obliged  to 
encroach  on  the  adjoining  lands  beyond  the  one  hundred  and 
twenty  feet  of  widih.  Perhaps  they  might  desire  to  establish 
at  the  same  point  a  depot,  toll-house,  workshops,  warehouses, 
etc.  They  were  therefore  empowered  by  the  legishiture  to  lay 
out  such  contiguous  lands  for  these  objects,  provided  they  did 
not  take  of  the  adjoining  land  more  than  five  acres  in  any  one 
parcel.  No  species  of  property  is  held  by  individuals  with 
more  tenacity — none  is  guarded  by  the  constitution  and  laws 
more  sedulously — than  the  right  to  the  freehold  or  inheritance. 
When  the  legislature  interferes  with  this  right,  and  for  great  pub- 
lic purposes  appropriates  the  estate  of  an  individual  without 
his  consent,  the  plain  meaning  of  the  act  should  not  be  en- 
larged by  doubtful  interpretation.  This  case  cannot  be  well 
understood  without  the  chart  of  the  proposed  improvement 
which  makes  part  of  the  brief.  But  the  railroad  spans  the 
Great  Pee  Dee,  and  on  the  western  side  strikes  the  land  of  Gib- 
son. Some  four  hundred  yards  west  of  the  river,  and  beyond 
GKbson's  land,  the  line  of  the  road  passes  the  land  of  the 
iff.  It  happens  that  his  tract  extends  in  a  norUi-east 
until  it  strikes  the  Pee  Dee  river  some  four  hundred  yards  north 
of  the  railroad  bridge  which  crosses  the  river.  The  defendants 
propose  to  construct  a  tram-road,  or  some  other  narrow  railway, 
extending  from  the  railroad  where  it  strikes  the  plaintiff's  land, 
and  run  it  in  a  north-east  direction  until  it  strikes  the  river,  and 
there  to  erect  a  warehouse  for  the  convenience  of  receiving  cotton, 
etc.,  from  the  river  boats.  As  the  tram-road  vrill  be  narrow,  and 
not  much  space  will  be  occupied  by  the  warehouse,  it  is  estimated 
that,  altogether,  not  more  than  five  acres  of  the  plaintiff's  land  will 
be  taken.  We  concur  with  the  chancellor,  that  ihe  act  does  not 
warrant  the  proceedings  of  the  defendants  in  thus  appropriate 
ing  the  plaintiff's  land.    The  proposed  site  of  the  vTarehouse  is 
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up  the  river  nearly  one  third  of  a  mile  distant  from  the  railroad 
bridge.  The  distance  of  the  proposed  site  by  the  tram-road 
would  be  still  farther  irom  the  railroad.  The  intention  of  the 
act  was  only  to  authorize  the  company  to  extend  the  width 
giTen  for  the  line,  so  as  to  enable  them  to  erect  thereon  depots, 
toll-houses,  warehouses,  etc.  If  Darlington  village  had  been 
two  miles  north  of  the  railroad,  it  might  be  vexy  convenient 
for  the  company  to  locate  warehouses,  etc.,  at  that  point.  If  the 
plaintiff  had  been  so  unfortunate  as  to  own  the  intermediate 
land,  could  the  defendants  run  a  narrow  road  through  his  land 
against  his  will,  and  fix  their  warehouse  or  depot  at  the  village, 
under  the  clause  of  their  charter  allowing  them  to  lay  out  the 
lands  adjoining  the  railroad  for  the  site  of  their  depot,  ware- 
house, etc.?  If  Mr.  Oibson  had  owned  a  narrow  strip  of  land 
fifty  feet  in  width  between  the  railroad  and  plaintiff's  land,  it  is 
not  pretended  they  could  run  the  proposed  road  and  fix  their 
site  on  plaintiff's  land  at  the  river.  Doubtless  it  may  be  very 
convenient  for  the  defendants  to  have  this  particular  site  for  a 
warehouse  to  receive  cotton  from  river  boats,  and  for  other  pur- 
poses. It  may  be  very  inconvenient  and  expensive  to  erect  one 
at  a  different  point.  If  so,  it  must  be  procured  in  the  ordinaiy 
mode  adopted  when  a  man  desires  to  possess  his  neighbor*s 
land.  If  this  site  be  necessary  for  the  transaction  of  the  busi- 
ness of  the  road,  or  a  great  public  convenience,  and  the  plaint- 
iff is  obstinate  in  resisting  such  improvement,  resort  may  be  had 
to  the  same  power  which  granted  the  charter,  and  the  same  may 
be  amended,  as  has  been  recently  done  in  analogous  cases. 

The  next  inquiry  presented  is  whether,  under  these  circum- 
stances, the  plaintiff  was  entitled  to  the  injunction  granted  by 
the  commissioner.  It  is  not  doubted  that  for  ordinary  cases  of 
mere  trespass  the  party  has  an  adequate  and  more  appropriate 
remedy  at  law;  and  it  would  not  be  advisable^  says  an  eminent 
jurist,  to  introduce  the  chancery  remedy  as  a  substitute  except 
in  instances  of  trespass  which  go  to  the  destruction  of  the  in- 
heritance, or  where  the  mischief  is  remediless.  In  a  recent 
approved  treatise  on  equity  jurisdiction  it  is  said  to  be  '*  now 
settled  that  an  injunction  will  lie  for  protection  of  a  title  ad- 
mitted or  proved  at  law  whenever  the  act  complained  of  is  at- 
tended with  permanent  results,  destroying  or  materially  altering 
the  estate."  The  strongest  authority  cited  on  behalf  of  the 
defendants  was  Chancellor  Kent's  judgment  in  Jerome  v.  Ross, 
7  Johns.  Ch.  836  [11  Am.  Dec.  484],  the  last  act,  it  may  be  ob- 
served, of  his  judicial  life,  and  not  unworthy  of  his  fame.  One 
ol  the  grounds  on  which  the  chancellor  dissolved  the  injunction 
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was  that  the  act  of  the  defendants,  in  removuig  some  stone  and 
gravel  from  the  land  of  the  plaintiff,  was  a  mere  trespaas.  But 
in  the  same  judgment  he  cites  with  approbation  the  case  of 
Agar  v.  Begenfs  Canal  Company,  Coop.  77,  in  which  the  de> 
fendants  were  empowered  by  a  private  act  of  parliament  to  cot 
a  canal;  the  line  of  the  canal  had  been  prescribed,  and  thej 
departed  from  that  line,  and  were  carrying  the  canal  throogfa  a 
garden  and  rick-yard,  and  Lord  Elden  allowed  an  injonction. 
Also  the  case  of  Shand  v.  Senderson^  2  Dow,  619,  in  which 
the  Aberdeen  Canal  Navigation  Company  were  charged  with 
having  taken  and  appropriated  lands  to  their  nse,  by  unwar- 
rantably deviating  from  the  line  particularly  prescribed  by 
statute,  and  an  injunction  to  restrain  the  canal  company  within 
their  limits  was  admitted  to  be  proper.  "But  in  both  these 
oases,"  says  Chancellor  Kent,  "the  companies  were  making  a 
permanent  appropriation  of  the  land,  and  destroying  the  inhere 
itance;  and  upon  the  principle  acknowledged  in  all  the  cases,  it 
was  necessary  to  restrain  them."  It  is  not  doubted  that  in  tiiia 
case  the  defendants  are  attempting  to  make  a  permanent  ap- 
propriation of  the  land  admitted  to  belong  to  the  plaintiff, 
and  thereby  to  destroy  the  inheritance.  In  such  case,  upon 
acknowledged  principles,  the  plaintiff  is  entitled  to  the  aid  of 
this  court. 

A  case  was  decided  in  December,  1858,  by  the  appeal  court  of 
chancery  in  England^  in  which  the  principles  of  the  court  are 
thus  stated  by  Lord  Cranworth,  L.  J. :  "  We  accede,"  says  he, 
"  to  the  general  observation  that  persons  obtaining^  from  the 
legislature,  by  acts  of  parliament  like  those  now  before  us,  powers 
to  interfere  with  rights  of  properly  for  their  own  purposes,  are 
bound  strictly  to  adhere  to  the  powers  so  conceded  to  them — ^to 
do  no  more  than  the  legislature  has  sanctioned,  and  to  proceed 
only  in  the  mode  which  the  legislature  has  pointed  out.  In  such 
case,  a  plaintiff  seeking  the  assistance  of  a  court  of  equity  by  way 
of  injunction  is  bound  to  show  that  he  has  an  interest  in  prevent- 
ing ttie  defendants  from  doing  what  is  in  fact,  or  may  well  be 
called,  a  violation  of  their  contract  with  the  legislature.  He  must 
show  not  only  that  the  defendants  are  committing  or  intended 
Co  commit  a  wrong,  but  also  that  the  wrong  complained  of 
does  occasion,  or  will  occasion,  loss  or  damage  to  him."  The 
injunction  as  to  the  part  of  the  bill  was  made  perpetual;  and  as 
to  another  part  was  dissolved,  because  the  plaintiffa  showed  no 
interest  in  the  lands.  The  case  is  Mayor  etc.  of  Liverpool  v. 
Charley  Water  Works  Co.,  in  21  Eng.  L.  A;  Eq.  624.  It  is 
principally  instructive  as  showing  the  striet  sense  in  which 
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nch  esfcnordixiaiy  poweis  gnmted  to  corporations  ahonld  be 
aonstrned.  It  might  be  suggested  that  pablio  improTements 
may  be  sometimeB  greatly  retarded  by  this  summazy  inteiference 
on  the  part  of  the  court.  But  if  the  right  of  property  in  the 
plaintiff  be  conceded  or  established,  and  the  license  or  warrant 
of  the  defendant  to  encroach  upon  it  is  deemed  doubtful  by  a 
a  judicial  magistrate,  the  defendant  should  withhold  his  hand 
until  the  right  be  established;  and  it  was  so  held  in  Varick  y. 
Mayor  etc,  of  New  York^  4  Johns.  Ch.  53.  The  power  of  this 
court  can  rarely  be  exercised  with  more  salutary  effect  than  in 
protecting  the  rights  of  the  humble  citizen  against  the  strong 
aim  of  a  powerful  corporation. 

The  plaintiff  also  seeks  compensation  for  the  injury  sustained 
by  the  unlawful  acts  of  the  defendants.  It  is  stated  by  Mr. 
Justice  Story,  2  Eq.  Jur.,  sec.  794,  that,  '^as  a  general  propo- 
sition, for  breaches  of  contract,  and  other  wrongs  and  injuries 
oognizable  at  law,  courts  of  equity  do  not  entertain  jurisdiction 
to  giye  redress  by  way  of  compensation  or  damages,  where  these 
constitute  the  sole  objects  of  the  bill."  ''Compensation  or 
damages,  it  should  seem,  ought,"  therefore,  says  he,  ordinarily, 
"to  be  decreed  in  equity  only  as  incidental  to  other  relief" 
sought  by  the  bill  and  granted  by  the  court.  It  does  not  ordi- 
narily attach,  except  as  ancillary  to  some  other  relief.  *'  The 
mode  by  which  such  compensation  or  damages  is  ascertained 
in  such  cases  is  either  by  a  reference  to  the  master,  or  by  di- 
recting an  issue  quarUum  damnificaius,  which  is  tried  by  a  jury. 
The  latter,"  he  says,  ''was  almost  the  invariable  course  in 
former  times,  in  all  cases  where  the  compensation  was  not  ex- 
tremely clear  as  to  its  elements  and  amount;  and  is  still  com- 
monly resorted  to  in  cases  of  a  complicated  nature.  But  the 
same  inquiries  may  be  had  before  a  master;  and  in  cases  where 
such  inquiries  do  not  inyolve  much  complexity  of  facts  or 
amounts,  this  course  is  often  now  adopted:"  2  Eq«  Jur.,  sec. 
795.  In  TFo/son  v.  Hunter,  5  Johns.  Ch.  169  [9  Am.  Dec.  294], 
Chancellor  Kent  says  that  in  eases  of  waste  it  is  the  practice  of 
the  court  to  grant  injunctions  to  prevent  or  stay  the  future  com- 
mission of  waste;  and  the  remedy  for  waste  already  committed 
is  merely  incidental  to  the  jurisdiction  in  the  other  case,  as- 
sumed to  prevent  multiplicity  of  suits,  and  to  save  the  part^f  the 
necessiiy  of  resorting  to  trover  at  law.  And  he  cites  the  author- 
ity of  Lord  Hardwicke  in  Jestia  CoUege  v.  Bloome,  3  Atk.  262. 
It  was  there  stated  that "  where  the  bill  was  for  an  injunction  to 
prevent  waste,  and  for  waste  already  conmiitted,  the  court,  to 
prevent  a  double  suit,  would  award  an  injunction  to  prevent  fa- 
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tore  waste,  and  decree  an  aoooont  and  satuBfaction  for  what  was 
past.  The  ground  for  coming  into  chancery  was  to  stay  waste, 
and  not  for  satisfaction  for  the  damages,  as  the  commission  ot 
waste  was  a  tort,  and  the  remedy  ]a,j  at  law.  Bnt  to  prerent  mul- 
tiplicity of  suits,  the  court,  on  bills  for  injunctions  to  stay  waste, 
and  where  waste  had  already  been  committed,  would  make  a 
complete  decree,  and  give  the  injured  parfy  a  satisfaction  for 
what  had  been  done,  and  not  put  him  to  another  action  at  law." 
The  same  doctrine  was  held  by  Lord  Hardwicke  in  OarihT,  Cot^ 
ton,  1  Yes.  sen.  628. 

The  principal  doubt  entertained  by  the  court  is  that  suggested 
by  the  master  of  the  rolls  in  NeUon  ▼.  Bridges^  2  Beav.  239.  It 
is  a  case  of  damages,  and  not  of  account.  No  profits  have  been 
made  by  the  defendants,  and  the  object  is  to  ascertain  the 
amount  of  loss  which  the  plaintiff  has  sustained  by  their  wrong- 
ful acts.  In  that  case,  after  much  consideration,  he  ordered  an 
issue  qwardum  damnifioeUus,  and  in  some  points  of  Yiew«  this 
would  be  the  most  satisfactory  course  here;  but  the  plaintiff  bj 
applying  to  this  court  waives  all  claim  for  vindictiTe  damages; 
and  the  actual  injury  and  loss  sustained  may  probably  be  as 
well  ascertained  before  the  commissioner  as  by  subjecting  the 
parties  to  the  delay  and  expense  of  a  trial  at  law.  It  is  there- 
fore ordered  and  decreed  that  the  decree  of  the  circuit  court  be 
reformed,  that  the  injunction  granted  by  the  commissioner  be 
made  perpetual,  and  that  it  be  referred  to  the  commissioner  to 
ascertain  and  report  upon  the  loss  and  injury  sustained  by  the 
plaintiff  in  consequence  of  the  unauthorized  acts  of  the  defendants. 

Johnston  and  Wabdlaw,  Chancellors,  concurred. 

Daboan,  Chancellor,  having  an  interest,  did  not  sit. 

Decree  reformed. 

iNJUKonoNs  TO  Restrain  Trespass:  See  Chmmonwealth  r.  PUUburffk  de, 
R,  B,  Co.,  62  Am.  Dec.  372,  and  cases  cited  in  the  note  376;  Sh^e^  ▼.  BUier, 
61  Id.  371,  note  375. 

The  principal  case  is  citei>  to  the  point  that  upon  an  appeal  in  eqni^ 
in  a  cause  where  equitable  jarisdiction  is  taken  of  a  trespass,  the  conrt  will 
confine  itself  in  giving  compensation  for  the  trespass  to  the  aotoal  loss  or  in- 
jury, and  will  give  neither  vindictive,  speculative,  nor  possible  damages:  Sai^- 
dors  V.  Anderson,  10  Rich.  Bq.  232. 

Bm INENT  Domain,  Right  of,  not  to  be  Exsbcibed  without  AnoRnois 
Compensation:  Moale  v.  City  qfBtMmort,  61  Am.  Dec  276,  and  oases  cited 
in  the  note  282;  Burden  v.  Stein,  62  Id.  758. 

Statutes  Authorizlno  Exercise  of  Right  or  Eminent  Domain  should 
be  strictly  construed:  Harding  v.  Ooodlett,  24  Am.  Deo.  546;  Belknap  v. 
BeUtnap,  7  Id.  '548,  in  which  latter  case  the  right  to  take  lands  '*  adjoining" 
was  strictly  oonstraed  similarly  as  in  the  principal  case. 
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SOBEVEN  V.   GbBOOBIB. 

[8  RlOBASDfOV't  Ijaw,  108.] 

UimT  ov  Owmourazp  BxTXHounsB  Baumbst  of  Wat. 
Bight  ow  Wat  n  not  Incidkht  to  Gbant,  nnleM  there  be  ao  aoioal 
dty,  and  not  e  mere  inoonvenienoe. 

Gasi  for  the  obetraction  of  a  private  way.  Two  adjoining 
plantations,  known  as  BicMsld  and  Castlehi!!,  the  first  belong- 
ing to  the  defendant,  and  the  other  to  the  plaintiff,  together 
with  seveml  hundred  acres  of  pine  land  adjoining  Bichfield  on  the 
side  opposite  Oastlehill,  had  for  many  years  belonged  to  General 
Cuthbert,  and  were  held  in  unity  of  possession  by  him  and  his 
descendants,  with  the  exception  of  a  few  months;  but  from  1844 
to  December  13, 1849,  they  were  all  held  by  James  Cuthbert,  jun. , 
and  on  that  day  he  conveyed  to  the  plaintiff  Castlehill  an  un- 
divided moiety  of  the  pine  land,  without  mention  of  the  inter- 
vening way,  which  had  existed  for  many  years  through  Bichfield 
to  the  pine  land  from  Castlehill,  and  without  any  words  showing 
a  connection  between  the  two  tracts  of  land.  Forty  years  ago 
these  tracts  of  land  belonged  to  different  parties,  and  a  way 
through  Bichfield  was  open  and  well  trodden.  There  were  two 
other  avenues  of  approach  to  the  pine  land  from  Castlehill,  but 
they  were  both  mudi  longer  and  less  convenient  than  the  way 
through  Bichfield.  In  1850  a  surveyor,  at  the  request  of  James 
Cuthbert,  jun.,  made  a  partition  of  the  pine  land  so  as  to  annex 
about  one  hundred  acres  to  Bichfield,  and  to  Castlehill  a  por- 
tion which  is  nearer  to  Castlehill  by  the  way  through  Bichfield* 

W7 
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James  Outhbert,  jun.,  died  in  1852,  and  his  executors  sold  and 
conveyed  to  defendant  Bichfield  and  its  appurtenances,  without 
reservation.  In  1853  the  defendant  obstructed  the  way.  Until 
the  obstruction  the  way  had  been  used  for  the  convenience  of  all 
the  adjoining  plantations,  fay  all  persons  who  desired  to  go 
through.  Before  the  sale  to  the  plaintiff,  James  Guthbert,  Jan., 
had  said  that  he  was  willing  that  his  friends  should  use  the  way 
so  long  as  they  would  accept  it  as  a  courtesy  and  set  up  no  right. 
The  plaintiff  claimed  a  right  of  way.  The  court  below  held  that 
there  was  no  light  of  way  by  necessity,  and  granted  a  nonsoit. 

Mcbing,  for  theappellant. 

Eiitson,  contra. 

By  Court,  WBmiBB,  J.  In  the  argument^  plaintiff's  counsel 
rested  his  motion  entirely  on  his  second  ground  of  appeal.  In 
this  he  alleges  there  was  error  in  the  circuit  judge  in  ruling 
that  the  plaintiff  had  not  shown  a  necessary  way  over  defend- 
ant's close. 

The  point  raised  will  be  much  simplified  by  putting  out  of 
view  all  the  facts  in  proof  anterior  to  the  severance  by  James 
Outhbert,  jun.;  for  though  there  may  have  been  "an  open  and 
well-trodden  path  through  Bichfield  the  preceding  forty  years," 
this  cannot  change  the  principles  on  which  the  proposition  restd. 

Unity  of  ownership  extinguishes  all  such  easements,  notwith- 
standing expressions  occur  occasionally  in  some  of  the  cases  as 
though  ways  of  necessity  formed  exceptions.  It  cannot  well  be 
said  that  one  has  a  right  of  way  over  his  own  soil.  The  very 
definition  of  an  easement  shows  it  to  be  a  privilege  which  one 
has  over  the  tenement  of  another,  so  that  when  one  purchases 
the  land  over  which  he  has  the  vray,  this  soil  being  his  own,  the 
mere  appendency  is  extinct.  Hence,  in  Qale  ft  What,  on  Ease- 
ments, 84, 1  find  the  doctrine:  "  It  is  clearly  settled,  on  all  the 
authorities,  that  during  the  unify  no  way  or  easement  can  ex- 
ist in  the  land:"  Sustained  by  Clark  v.  Cogge^  Oro.  Jac.  170; 
Holmes  v.  Ooring,  2  Bing.  83,  and  other  cases  cited. 

Having  an  eye  to  the  state  of  things  in  1849,  disclosed  in  the 
report,  and  as  though  no  road  had  ever  existed,  regarding  the 
localities  of  these  lands  and  the  existing  highways  whereby  ac- 
cess is  afforded  from  the  pine  land  to  Castlehill,  can  the  road 
in  question  be  at  all  said  to  be  a  thing  of  necessiirjr,  and  hence 
an  incident  to  the  grant?  that  in  fact  the  grant  itself  would 
otherwise  be  inoperative  ?  It  is  urged,  however,  that  such  a  test 
would  be  entirely  too  stringent,  and  that  when  one  thus  aliens. 
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everything  necesaazy  to  a  conTenient  enjoyment  is  included.  To 
set  forth  in  precise-terms  to  meet  every  supposed  case  what  shall 
constitute  a  way  of  necessiiy  would  be  no  easy  task.  Neither 
elementary  writers  or  adjudged  cases  to  which  I  have  had  access 
furnish  a  rule  of  service  to  the  plaintiff.  In  the  very  ercellent 
treatise  already  referred  to,  Qsle  &  What,  on  Easements,  71,  such 
easements  are  classed  as ' '  incident  to  some  act  of  the  owners  of  the 
dominant  and  servient  tenements,  without  which  the  intention  of 
the  parties  to  the  severance  cannot  be  carried  into  effect."  They 
refer  to  Pamfret  v.  Bicrqft,  1  Wms.  Saund.  322,  note;  London  v. 
Chapter  of  Southwell,  Hob.  304  a;  2  RoUe  Abr.,  tit.  Grant,  T. 
The  general  rule  stated  by  Sergeant  Williams,  in  the  first  author- 
ity above  cited,  well  illustrate  the  necessity.  "  Where  a  man 
having  a  close  surrounded  with  his  own  land  grants  the  close  to 
another,  the  grantee  shall  have  a  way  to  the  close  over  the  gran- 
tor's land  as  incident  to  the  grant,  for  without  it  he  cannot  de- 
rive any  benefit  from  the  grant."  Nott,  J.,  in  Lawton  v.  Rivera^ 
2  McCord,  447  [13  Am.  Dec.  741],  adopts  and  illustrates  this  rule 
very  fully.  Where  such  right  exists,  difficulties  may  arise  in  the 
precise  mode  of  laying  out  the  way,  but  to  establish  the  right 
the  necessity  must  be  shown.  "  There  must  be  an  actual  ne- 
cessity, and  not  a  mere  inconvenience,  to  entitle  a  person  to  such 
right."  The  same  judge  adds,  however,  that  "it  is  not  meant 
to  say  there  must  be  an  absolute  and  irresistible  necessity;  an 
inconvenience  may  be  so  great  as  to  amount  to  that  kind  of  ne- 
cessity which  the  law  requires."  The  facts  of  that  case,  in 
which  the  way  was  denied,  will  well  compare  with  this  in  nega- 
tiving the  idea  of  a  legal  necessity  here. 

Parol  understandings  could  in  no  way  affect  the  right  in  quash 
tion,  and  comment  on  the  ungraciousness  of  the  demand  or  the 
denial,  as  the  case  may  be,  would  be  fruitless.  We  are  con- 
strained to  say  that  on  the  facts  of  this  case  the  plaintiff  is  not 
entitled  to  a  right  of  way  over  the  land  of  defendant  from  ne« 
cessity. 

The  motion  to  set  aside  nonsuit  is  refused. 

Motion  refused. 


Umitt  or  TrriiS  as  ExnNOUismNO  FiAawmrr;  See  Bitger  v.  Parker,  M 
Am.  Dee.  744,  and  notes;  Pearce  v,  McClenaghan,  65  Id.  710;  Ferffumm  v. 
WUteU,  57  Id.  744. 

Wat  bt  Necessitt,  when  Created  bt  Impugatiok:  See  Stuyveaofntr. 
Woodruff,  47  Am.  Deo.  156;  HetfiM  v.  Baiwn,  57  Id.  6d3;  KimbaU  ▼.  Oo- 
tkeelto  R.  R.,  59  Id.  387;  McTanUk  v.  CarroU,  61  Id.  353;  Burdtti  v.  SUm^ 
82  Id.  75S,  and  prior  caaes  in  notes  thereto. 
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(8  Bn)BAiMOiH*t  Law,  IM.] 
IhKJLMMATlOm  OV    BXIOUTORS  AKl    COMPSTENT    KviDMICB  AOAISat  WlIA» 

whether  the  declaratioiu  be  made  prior  or  sabseqaeat  to  the  exeeatum  of 
the  will,  where  the  ezeeators  are  aleo  deyiaeee  and  legateee,  and  pfo- 
poand  the  will  for  probate. 

Pbobate  of  will.  The  defendants,  who  were  execatora  of  the 
will,  and  also*  deyiseea  and  legatees  thereunder,  offered  Uie  will 
for  probate.  The  next  of  Mn  claimed  that  the  will  was  procured 
by  the  executors  by  fraud  and  andae  influence,  and  that  the  tes- 
tatrix was  not  of  sound  and  disposing  mind  and  memory.  The 
declarations  of  the  executors  made  before  the  execution  of  the 
will  were  admitted  in  evidence  against  its  probate,  but  those 
made  after  were  excluded.  The  jury  sustained  the  will,  and  the 
next  of  kin  appealed  and  moved  this  court  for  a  new  trial,  for 
the  reason,  mainly,  that  the  court  erred  in  excluding  the  decla- 
rations of  the  executors  made  subsequent  to  the  execution  of  the 
will. 

Henderwn,  Cam,  and  Presdyy  for  the  appeUants. 

PetigrUy  Perry,  and  Buisty  contra. 

By  Court,  O'Neall,  J.  The  first  ground  of  appeal  was  alone 
tlie  subject  of  reargument.  The  other  grounds  were  directed 
against  the  verdict,  as  erroneous  in  fact.  In  themselves  they 
would  not  have  constituted  a  sufficient  reason  to  justify  us  in 
sending  the  case  back,  although  we  are  far,  very  far,  from  being 
satisfied  with  the  verdict  upon  the  facts  of  the  case. 

Looking,  therefore,  to  the  first  ground  of  appeal  alone,  I  shaQ 
proceed,  with  the  concurrence  of  the  judge  below,  to  state  the 
reasons  why  we  think  his  ruling  was  erroneous.  The  case  of 
DUlard  v.  DiUard,  2  Strobh.  L.  89,  was  the  reason  of  the  exclu- 
sion of  the  testimony  offered.  That  case  does  not,  when  properly 
understood,  at  all  conflict  with  the  admissions  of  the  declara- 
tions of  one  or  both  of  the  executors  adverse  to  the  wUl.  In 
it,  it  will  be  seen  that  the  declarations  offered  were  those  of  a 
legatee  who  was  not  a  party  to  the  issue.  That,  I  think,  is  such 
a  material  distinction  as  to  make  that  case  not  authority  in  this. 
For  it  may  be  that  a  legatee  not  a  party  has  no  such  joint 
interest  with  the  other  legatees  as  of  itself  to  make  his  declara- 
tions evidence  against  them.  In  such  a  case,  he  might  have  been 
sworn  as  a  witness.  The  case  of  Oray  v.  CoUreU,  1  Hill  (S.  0.), 
88,  upon  the  authority  of  which  my  brother  Withers  decided 
DiUard  v.  DiUard^  supra^  is  placed  by  Judge  Johnson  expressly 
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opon  the  ground  that  the  distributee  whose  declaiations^wers 
offered  and  rejected  was  not  a  party,  and  was  competent  to  be 
Bwom  against  his  interest.    It  is  true  he  also  says  that  his  dec- 
larations were  inadmissible  on  another  ground,  that  there  were 
other  distributees  and  creditors  over  whose  interests  he  had  no 
control.    But  the  first  was  sufficient  for  the  case,  and  the  other 
was  unnecessary.    The  case  of  Duranl  ▼.  A^mare^  2  Bich.  L. 
184,  is  another  illustration  of  the  rule.    There  the  declarations 
of  the  executors,  plaintiffs  in  the  issue,  were  received  against  the 
will,  although  they  were  merely  that  "  it  was  their  opinion  that 
the  deceased  had  no  will.''    And  on  appeal  it  was  held  that  the 
declarations  were  properly  admitted.    The  judge  delivering  the 
opinion  said  ''they  were  from  the  parties  to  the  cause,  and 
might  be  used  by  the  adverse  parly. "    This  short  sentence  is  just 
as  much  matter  of  authorily  as  the  most  labored  opinion.    It  con« 
forms  to  the  uniform  rule  that  whatever  is  said  by  a  party  to  a 
cause,  if  it  be  at  aU  relevant  to  the  issue,  may  be  used  by  his 
adversary  as   testimony  against   him.     The    cases  from   the 
Georgia  reports  are  full  and  clear  authorities  in  cases  of  the 
same  kind  as  the  present,  ruling  in  conformity  to  what  I  have 
just  stated.    In  Harvey  v.  Anderson,  12  Ga.  76,  Judge  Warner 
states  the  question,  ''Were  the  admissions  of  Anderson,  the  pro- 
pounder  of  the  paper  offered  for  probate,  the  nominated  executor 
therein,  and  legatee  under  the  same,  competent  evidence  for  the 
consideration  of  the  jury  ? ''    In  answer  to  this  question,  he  says : 
"The  general  rule  is,  that  the  declarations  of  a  party  to  the 
record,  or  of  one  identified  in  interest  with  him,  are,  as  against 
such  party,  admissible  in  evidence;  and  this  general  rule,  admit- 
ting the  declarations  of  a  pariy  to  the  record  in  evidence,  applies 
to  all  cases  where  the  party  has  any  interest  in  the  suit,  whether 
others  are  joint  parties  vrith  him  or  not,  and  howsoever  that  in- 
terest may  appear,  and  whatever  may  be  its  relative  amount." 

In  Williamson  v.  Nabers^  14  Gta.  286,  the  same  ruling  was 
repeated.  These  cases  are  identical  with  this.  There  the 
declarations  were  those  of  the  executor,  having  also  an  interesc 
as  legatee.  So  in  this  case,  both  these  executors,  propounders 
of  thin  will,  have  interest  to  a  large  proportion  of  the  estate 
under  the  wHl. 

The  very  argument  with  which  we  have  been  assailed,  that  an 
executor  having  an  interest  against  a  vrill  might,  by  his  admis- 
sions, destroy  it,  is  answered  by  Judge  Warner,  in  Harvey  v. 
Anderson,  supra,  by  saying  that  "  no  such  state  of  facts  is  pre* 
sented  by  this  record."    We  might  repeat  the  same  remark  here. 
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for  the  ezeoatora  have  all  tiie  iniereBt  ^vAiok  mafca  mfiQ  simggk 
to  prosarve  a  irilL  Wbenever  the  extreme  case  siqipoaed  aziaes, 
it  will  be  then  time  enough  to  decide  how  &r  such  a  state  ol 
things  may  go  beyond  the  eredit  of  the  party  makiTig  them. 

The  case  In  the  MaUer  of  Thomas  DrayUm's  WiU,  4  ICcCord,  46, 
was  cited  to  show  that  these  appellees,  who  propound  the  will 
for  probate,  are  not  executors  until  probate.  But  that  case  did  not 
so  decide;  it  was  in  it  held  that  if  an  executor  die  before  probate, 
his  executor  cannot  prove  the  will,  or  take  upon  himself  its  exe- 
oution.  In  that  case  William  Etenry  Drayton,  the  propounder 
of  the  will  and  named  executor,  is  called  by  the  judge  deliTeiing 
the  opinion,  executor,  as  he  really  was  by  being  named,  though 
not  having  completed  his  right  by  perfecting  the  probate,  it  did 
not  pass  to  his  executor. 

The  rule  is  stated  in  Williams  on  Executors,  2B9:  **  The  pro- 
bate, however,  is  merely  operative  as  the  authenticated  evidence, 
and  not  at  all  as  the  foundation  of  the  executor's  title,  for  be 
derives  all  his  right  from  the  will  itself,  and  the  property  of  the 
deceased  vests  in  him  from  the  moment  of  the  testator's  deatk" 
The  cases  of  Ihylor  v.  Taylor ^  1  Bich.  L.  631,  and  Workman  r. 
Dominicky  3  Strobh.  L.  689,  show  that  the  person  named  «i8  ex- 
ecutor in  the  will  is  thereby,  and  from  the  death  of  the  testator, 
the  executor  in  fact  and  law.  Otherwise  it  never  would  have 
been  held,  as  it  was  in  Worhman  v.  Dominick,  supra,  that  Hair, 
the  executor  named  in  the  will,  but  who  refused  to  qualify,  and 
who  did  not  present  the  will  for  probate,  was  an  incompeteDi 
witness  to  prove  its  execution. 

The  appellees  here  may  therefore  be  legally  regarded  as  exec- 
utors of  the  paper  propounded  for  probate,  having  under  it  a 
joint  interest,  and  representing  all  rights  and  interests  of  the 
testatrix,  and  of  her  legatees.  In  such  a  case,  I  do  not  peroei^ 
how  there  can  be  any  question  as  to  the  admissibility  of  the 
declarations  of  one  or  both  of  them  against  the  will  which  thej 
undertake  to  set  up. 

Independent,  however,  of  their  joint  interest  and  their  joint 
representation  of  all  claiming  under  the  will,  the  very  fact  of 
presenting  together  the  same  paper  as  a  will,  and  contending 
together  for  its  probate,  is  certainly  plenaiy  evidence  of  com- 
bination to  obtain  a  common  end;  and  in  that  point  of  view,  the 
declarations  of  one  would  be  evidence  against  both. 

The  motion  for  a  new  trial  is  granted. 

Dkclabations  of  Exxoutob  or  Admikistratok,  AnMfflKrBiLiTr  an 
See  DetU  v.  Calvert,  25  Am.  Dec.  282,  and  note. 
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Matbin  v.  South  Carolina  Railboad  Gompaivt* 

[8  BioSAaOiOV'*  Law,  MO.] 

Ratlboad  Compant  18  NOT  LiABLB  AS  CoKKON  Cabbibr  until  it  actoftUy 
receives  the  goods  for  carriage. 

RvLB  OF  Liability  of  Common  Cabsisiub  and  of  Forwabdino  Aobrtii 
IS  NOT  Samb. 

Railroad  Company,  ab  Forwabdino  Aoent,  is  Liable  for  Rbfusino  to 
Rbckiyb  Goods  without  a  good  excuse,  and  for  neglecting  to  take  rea- 
sonable cars  of  them  after  reoeiTing. 

AonoN  for  damages.  Goods  were  shipped  from  New  York  to 
Charleston  for  the  plaintiffs,  doing  business  at  Columbia,  in 
care  of  the  defendant.  The  vessel  in  which  they  were  shipped 
sprang  a  leak  on  her  voyage,  and  the  cargo  was  injured,  and  a 
general- average  bond  had  to  be  given  before  delivery  to  the 
consignee.  The  goods  were  stored  on  the  wharf  in  the  posses- 
sion of  the  ship's  agent.  Further  facts  and  the  questions  which 
arose  on  the  report  of  the  recorder  are  stated  in  the  opinion. 

Conner,  for  the  appellants. 
Moufry,  contra. 

By  Court,  CNeall,  J.  This  case  is  presented  in  such  a  way 
that  we  have  been  put  to  great  difficulty  in  ascertaining  the  facta 
upon  which  it  turns,  viz.,  whether  the  goods  ever  were  received 
by  the  railroad  as  a  common  carrier. 

The  recorder  has  very  fully  stated  his  views  of  the  law,  but 
he  has  really  favored  us  with  no  statement  of  the  case.  The 
latter  we  desire  to  be  furnished  with  in  as  clear  and  concise  a 
manner  as  possible.  It  seems  to  me  a  report  should  contain  a 
condensed  statement  of  a  case,  so  as  to  be  intelligible  to  every 
one,  both  upon  the  facts  and  the  law.  I  have  never  approved 
of  the  practice  of  sending  up  notes  of  testimony.  I  well  re- 
member the  difficulty  experienced  by  the  court  of  appeals  before 
I  was  a  member  of  it,  indeed,  before  I  was  a  judge,  from  the  send- 
ing up  the  notes  of  evidence  and  grounds  of  appeal  as  a  report. 

Looking  into  the  declaration,  the  third  and  fourth  counts 
may  make  cases  of  the  following  kind:  the  third,  that  the 
plaintiffs  consigned  goods  to  the  defendant  to  be  received  by  it 
and  taken  care  of,  and  then  to  be  carried  on  its  road  to  Columbia; 
that  it  did  not  take  care  of  and  safely  convey  the  same;  fourth, 
that  the  defendant  undertook  to  take  care  of  the  said  goods,  and 
while  it  had  the  care,  that  it  so  negligently  kept  them  that  they 
were  injured. 

It  may  be  that  under  these  counts  the  defendant  may  be 
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charged  as  forwarding  agents  If  the  proof  juatified  the  oonclu- 
aion  that  the  company  ever  had  possession  of  the  goods,  and 
the  recorder  had  placed  the  case  upon  the  true  ground,  the  lia- 
bility of  the  company  in  that  particular,  and  not  as  a  earner,  the 
verdict  might  be  sustained. 

But  in  fact,  the  company  never  had  the  possession  of  Uie  goods. 
They  were  consigned  to  it,  but  the  vessel  sprung  a  leak  on  her 
voyage,  the  cargo  was  injured,  and  a  general-average  bond  had 
to  be  signed  before  the  goods  were  delivered  to  the  consigneea. 
The  company  was  not  authorized  to  give  such  a  bond;  it,  or 
rather  its  officer,  Burdell,  apprised  the  plaintiffs  of  that  fact,  and 
advised  that  Messrs.  Heriot  ft  Petit  should  be  appointed  their 
agent  for  that  purpose.  This  was  done.  In  the  same  letter 
the  plaintiffs  are  told  until  the  average  bond  is  executed  the 
goods  are  in  the  hands  of  Mr.  Baker,  the  ship's  agent.'  The 
goods  were  stored  on  the  wharf,  not  by  the  company,  but,  I 
suppose,  by  the  agent.  It  therefore  never  had  the  possession  in 
fact;  aiid  if  liable  at  all,  it  must  be  on  a  count  for  not  receiving 
the  goods  after  the  execution  of  the  average  bond,  and  notice 
thereof,  and  then  for  not  forwarding  them  to  and  by  the  railroad. 

Until  the  goods  were  in  the  possession  of  the  railroad  com- 
pany, it  is  not  liable  as  a  common  carrier.  Certainly  a  very  differ- 
ent rule  applies  to  the  liability  of  the  company  as  a  common  car- 
rier, and  under  an  undertaking  by  it  to  receive  and  forward.  In 
the  former,  when  possession,  actual  or  constructive,  is  shown, 
the  company  is  liable  for  all  injuries  and  losses,  except  such  as 
may  arise  from  the  act  of  God  or  the  enemies  of  the  country. 
In  the  latter,  it  is  liable  for  refusing  to  receive,  unless  it  shows 
good  cause  for  not  receiving;  and  after  receiving,  then,  if  il 
does  not  use  all  the  care  which  a  prudent  man  would  about  his 
own  business,  it  is  liable  for  any  injury  or  loss  which  may  arise. 
When  the  goods  are  received  by  the  company  for  carriage,  it  is 
liable  as  a  common  carrier. 

The  recorder's  view,  therefore,  of  the  law  is  erroneous;  and 
on  the  third  ground  the  motion  for  a  new  trial  is  granted.  The 
plaintiffs  may  add  counts  to  their  declaration  charging  the  de- 
fendant for  not  receiving  the  goods,  and  also  for  not  forward- 
ing them  to  and  by  its  own  railroad. 

Motion  granted. 

LiABiUTT  OF  Common  Carrixbs  of  Goods:  See  Ncrway  Plains  Co.  ▼. 
Boston  A  Mains  R,  R,,  61  Am.  Dec.  423,  and  note  ooUecting  prior  OAsee,-oa 
their  liability  in  general;  and  on  their  power  to  restrict  their  liability,  eet 
Dorr  V.  New  Jersey  Steam  Nav,  Co,,  62  Id.  125rand  notes;  Orahatn  v.  Dams^ 
Id.  280:  KimbaU  v.  Rutland  etc.  R,  R.^  Id.  £67. 
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SpIGENEB   V.    GOONEB. 

[8  BiOBABMOx's  Law,  801.] 

IifFBRoavTiBiJi  AooBKnoiis  TO  Bamk  or  RiYER  FBOM  Washzvos  FBOII 
Oppobiti  Bank  Bslono  to  Propbietob  of  tho  land  to  which  they  be- 
come ftflbed. 

Chanob  in  Goubsb  of  Rxyeb  from  Known  Cause,  or  bt  Human 
AoxNCT,  dobs  not  Dbpbivb  Proprietor  of  Right  to  go  to  the  center 
of  the  old  chftDnel,  if  it  can  be  ascertained. 

Action  of  TRbspass  to  Tbt  Title  may  be  Sustained  by  the  catting  of 
a  fallen  tree»  the  roots  of  which  still  remain  in  the  soil. 

Tbespass  to  iiy  title.  The  plaintiff  and  the  defendant  are  the 
pToprietora  of  land  lying  on  each  side  of  the  Congaree  river. 
In  the  lapse  of  a  number  of  years,  a  large  portion  of  the  plaint- 
iff's land  was  wasted  and  carried  over  to  the  defendant's  side 
of  the  river.  Formerly  the  river  wus  in  two  streams,  the 
smaller  branch  running  through  the  land  of  the  plaintiff,  and 
the  larger  stream  running  nearer  the  defendant's  land;  but  in 
the  course  of  years  the  smaller  increased  until  it  became  the 
larger.  At  the  instance  of  the  defendant,  the  plaintiff  con- 
sented to  his  cutting  a  ditch  from  the  old  to  the  new  river 
Iftirough  a  point  of  the  plaintiff's  land,  to  preserve  the  defend- 
ant's dam;  this  was  done,  and  the  whole  river  found  its  way 
through  it,  leaving  the  old  channel  of  the  former  main  stream 
dry,  and  between  it  and  the  present  river,  a  few  acres,  for  which 
this  action  is  brought.  The  trespass  consisted  in  cutting  off  a 
Cottonwood  tree,  which  had  been  partially  washed  down  from 
the  plaintiff's  bank.  The  jury  were  instructed  that  mere  accre- 
tions to  the  soil  of  the  defendant  from  the  wasting  of  the  land 
of  the  plaintiff  could  not  be  recovered;  but  if  the  river  changed 
its  course,  and  its  former  channel  was  plain  and  obvious,  the 
plaintiff  would  be  entitled  to  recover  to  the  center  of  the  old 
channel.    The  plaintiff  had  a  verdict. 

Bellinger  and  Gregg,  for  the  appellant 

Bauskett,  contra. 

By  Court,  O'Neall,  J.  There  is,  I  think,  no  doubt  of  the 
proposition  that  in  the  case  of  mere  alluvion,  "where  the 
change  is  so  gradual  as  not  to  be  perceived  in  any  one  moment 
of  time,  the  proprietor  whose  bank  on  the  river  is  increased  is 
entitled  to  the  addition: "  Angell  on  Watercourses,  c.  2,  sec.  53. 
Of  this  the  defendant  had  the  full  benefit  on  the  trial  in  the 
instruction  to  the  jury  that ''  mere  accretions  to  the  soil  of  the 
defendant  from  the  wasting  of  the  land  of  the  plaintiff  could 
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not  be  reooTered;*'  and  by  it  he  held  many  acres  of  land  iriiieh 
had  been  made  by  the  wadung  of  the  riyer  from  the  land  cxf  the 
plaintiff. 

The  case,  howerer,  tixmedy  as  to  the  recoTeiy,  upon  another 
principle.  Within  the  memory  of  the  witnesses,  and  indeed 
until  the  cut  made  by  Oooner,  tiie  main  river  ran  in  the  old  bed 
marted  as  its  center  by  the  letters  C,  D.  That  bed  now  re- 
mains, and  along  it  the  mer  in  a  freshet  still  flows.  The  land 
recoTered  is  between  it  and  the  new  river,  and  is,  I  suppose,  a 
a  part  of  the  original  swamp-land  lying  north  of  the  old  bed. 
After  Cooner  made  the  cut,  the  new  riyer  running  through  the 
plaintiff's  land  forced  its  way  through  the  cut  and  left  the  old 
bed  generally  dry.  This  is  what  I  suppose  Mr.  Angell  calls 
''reliction:"  Angell  on  Watercourses,  c.  2,  sec  57;  and  which 
he  described  thus :  '  <  If  the  course  of  a  riyer  is  suddenly  changed, 
the  relicted  soil  remains  according  to  the  former  bounds."  The 
defendant  here  contends  that  this  change  must  be  done  suddenly. 
It  is  true,  the  author  says  so,  but  it  is  manifest  he  does  not 
mean  to  say  it  must  be  on  one  occasion,  as  when  a  river  in 
one  freshet  changes  its  course;  for  he  adds  afterwards  **  sud- 
denly and  sensibly,"  and  the  reference  is  to  Bargrave's  Tracts, 
De  Jure  Maris,  etc.,  which  shows  that  it  is  not  exactly  appUea- 
ble  to  the  case  in  hand.  His  next  reference  is  to  Lynch  y.  AUeny 
4  Dev.  &  B.  L.  62,  which  goes  much  further  than  this  case.  For 
there  a  line  run  and  marked  along  the  south  bank  of  the  river, 
and  which  gave  to  the  plaintiff  the  whole  river,  and  which  river 
between  1820  and  1838  had  changed  its  entire  bed,  and  ran 
through  the  land  of  the  plaintiff  many  acres  north  of  the  former 
bed,  was  held  to  entitle  him  to  go  to  the  former  line  designating 
the  south  bank.  Judge  Gbston  said  in  that  case:  *'  It  does  not 
follow  that  because  the  river  has  deserted  the  bed  in  which 
it  flowed  when  that  deed  [the  deed  to  the  plaintiff  in  1820] 
was  executed  that  the  boundary  of  the  land  of  the  lessor  of 
the  plaintiff  shifted  with  it.  Admit  that  such  would  have  been 
the  consequence  if  the  river  had  receded  from  its  southern  bank 
by  small  and  almost  imperceptible  gradations,  a  point  upon  which 
no  opinion  is  intended  to  be  expressed  or  intimated,  ihis  conse- 
quence does  not  follow  from  changes  by  sudden  and  violent  floods. 
Such  is  stated  to  have  been  the  fact  in  this  case.  The  change  in  the 
bed  of  the  river  was  made  by  freshets,  which  we  must  under- 
stand to  be  excessive  floods,  producing  violent  and  visible 
dianges;  and  the  instruction  of  the  judge  is  not  to  be  treated 
SB  am  abetraet  proposition,  buias  a  practical  instmotion  to  aid 
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the  jury  in  applying  the  law  to  the  case  before  them.**  No  case 
can  be  more  apposite  than  that  case  to  the  one  in  hand;  for 
there  the  judge  below  told  the  jury  if  they  could  asceriain  where 
the  line  defining  the  south  bank  was  in  1820  they  might  go  to  that. 
Here  the  juiy  were  told  "if  the  river  changed  its  oourse,  and 
its  former  channel  was  plain  and  obvious,  the  iJsintiff  would 
be  entitled  to  recover  to  the  center  of  the  old  channri."  Waa  not 
this  instruction^  as  in  Lynch  v.  AUen,  supra,  "  a  practical  instruc- 
tion to  aid  the  jury  in  applying  the  law  to  the  case  before  them  "? 
For  the  jury  had  been  previously  told  that  mere  accretions — or, 
as  Blackstone  says,  "  if  a  river  by  degrees  gains  upon  the  land 
of  a  person  on  one  side  and  thereby  leaves  the  other  diy,  the 
owner  who  loses  his  ground  thus  imperceptibly  has  no  remedy/' 

The  change  of  the  course  of  a  river  from  a  known  course,  as 
by  freshets,  or  by  some  human  agency,  such  as  a  cut  through 
which  a  new  channel  is  formed,  either  for  the  whole  river  or  for 
a  small  part  which  thereby  becomes  enlarged  and  thus  diverts 
the  main  stream  from  its  old  bed,  does  not  destroy  the  pro- 
prietor's right  to  go  to  the  center  of  the  former  main  channel, 
if  it  remains  visible,  and  is  not  covered  up  and  destroyed  by  the 
alluvion.  In  this  sense  and  way  the  instruction  complained  of 
was  given.  This  is  plainly  right,  and  the  verdict  to  the  center 
of  the  old  channel  is,  as  we  think,  also  plainly  right. 

The  trespass  was  in  cutting  off  a  cottonwood  tree  partially 
washed  down  in  the  new  cut;  its  root  still  remained  in  the  soil  of 
the  plaintiff;  it  was  therefore  his  tree,  and  however  small  a  tres- 
pass it  may  be,  still  it  was  enough  to  sustain  an  action  of  tres- 
pass to  try  title.  I  remember  to  have  once  heard  a  most  eminent 
judge,  the  late  Judge  Nott,  say  that  in  such  a  case  the  mere  blaz< 
ing  of  a  tree  would  be  a  trespass  sufficient  to  maintain  the  action. 

Gloveb,  J.,  was  of  counsel,  and  gave  no  opinion. 

The  motion  is  dismissed. 


Alluvion,  Biort  owi  See  note  to  BagcM  v.  Campbell,  33  Am.  Deo.  276| 
Mayor  etc.  <if  MobOe  v.  Bdaoa,  Id.  325;  MtmidpalUjf  No.  j9v.  OoUom  Pireet, 
86  Id.  024;  SUphenaon  v.  Oqf,  43  Id.  171. 

Kbuotion,  Bioht  (MP:  See  note  to  Hagan  v.  Campbdl,  83  Am.  Deo.  29D. 
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Hall  v.  Ball. 

p  BiOBABiMOii's  Law,  407.] 

Pabol  EnDmoB  n  Inadmissibls  to  Show  Protisioh  vob  Widow  nr  Wii& 

WAS  Intbnbbd  to  bb  in  Lixu  ot  Dowxr. 
Widow  a  not  Dbriuvjcd  of  Dowsr  or  Tbstambiitabt  PBOvmov  wbere 

the  will  contain*  nothing  which  declares  the  proiririon  to  be  in  lieu  asd 

bar  of  dower. 

AonoH  for  dower.  The  testator,  John  Hall,  made  a  will, 
which  contained  the  following  clause:  "I  give  and  bequeath  to 
my  beloved  wife,  Dorcas,  one  negro  girl  named  Eliza,  two  beds 
and  furniture,  and  all  the  rest  of  the  property  she  brought  when 
I  married  her;  also  her  share  of  money  coming  from  the  estate 
of  William  Gladdin,  deceased,  and  three  hundred  /lollars  to  be 
paid  by  my  executors."  The  defense  to  the  action  was  that  the 
proTision  was  made  in  lieu  of  dower,  and  that  the  widow  had 
accepted  it  as  such.  Parol  evidence  was  offered  and  receiTed 
on  the  trial,  showing  that  the  plaintiff  was  consulted  upon  the 
making  of  the  will,  and  that  t]B7o  modes  of  providing  for  her 
were  proposed,  of  which  she  chose  the  one  inserted  in  the  wiUi 
She  then  said  she  would  be  satisfied,  and  offered  to  give  a  bond 
that  she  would  never  tiy  to  get  any  more.  The  cause  was  sub- 
mitted to  the  jury  on  that  evidence,  as  showing  the  intention  of 
the  testator  in  making  the  provision  under  consideration.  The 
jury  found  for  the  defendants,  and  the  plaintiff  appeals. 

Pearson  and  Nott,  for  the  appellant. 
Clarke  and  McDowell,  contrd. 

By  Court,  O'Neall,  J.  The  circuit  court  permitted  paiol 
evidence  to  be  given  to  show  that  the  provision  in  the  will  for 
the  widow  of  the  testator  was  intended  to  be  in  lieu  and  in  bar 
of  dower,  and  the  question  first  necessary  to  be  decided  is 
whether  that  evidence  was  admissible. 

The  general  rule  seems  to  be  very  clear  *'  that  parol  evidence 
is  not  admissible  to  show  the  intention  of  the  testator  against 
the  construction  upon  the  face  of  the  will: "  Cambridge  v.  Bou8, 
8  Yes.  22.  The  intention  of  the  testator  is  to  be  collected  from 
the  whole  wiU,  and  the  words  which  he  has  used.  It  may  be 
that  in  some  cases  it  is  necessary  to  look  out  of  the  will,  and 
take  the  words  used  in  reference  to  his  situation  or  property,  to 
obtain  their  true  meaning.  But  beyond  this,  construction 
cannot  be  aided  by  parol. 

It  ^/^'^erence  v.  Dodwell^  1  Ld.  Baym.  488^  the  plea  was  that 
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the  testator  devised  his  land  in  A.  to  his  widow  for  life,  and  that 
she  had  entered  npon  it,  and  it  was  averred  that  it  was  devised 
to  her  in  satisfaction  of  dower;  judgment  was  given  for  the 
defendant,  '*  because  the  averment  being  of  matter  out  of  the 
will,  and  not  contained  in  it,  ought  not  to  be  allowed." 

If  the  averment  of  the  fact  in  the  plea  was  bad,  it  follows  that 
evidence  to  prove  it  must  be  necessarily  inadmissible. 

In  Ambler  v.  Norton,  4  Hen.  &  M.  23,  it  was  held  that  any 
•state  conveyed  by  deed  or  will  for  a  wife's  jointure  in  lieu  of 
dower,  though  not  so  expressed,  may  be  averred  to  have  been 
8o  intended,  and  parol  or  other  evidence  dehors  the  deed  or 
will  is  admissible  as  to  the  relative  sitoatiou  of  the  parties  and 
circumstances  of  the  testator,  from  which  such  intention  may 
he  inferred.  That  decision,  however,  was  predicated  upon 
the  act  of  the  l^slature  of  Virginia,  wherein  it  is  enacted 
that  "if  any  estate  be  conveyed  by  deed  or  will,  either  ex- 
Iiressly  or  by  averment,  for  the  jointure  of  the  wife  in  lieu  of 
dower  to  take  effect,  and  continue  as  in  the  act  is  expressed, 
such  conveyance  shall  bar  her  dower,"  etc.  It  would  be  a 
sufficient  answer  to  the  authority  of  this  case  to  say  that  we 
have  no  such  st  itutory  regulation  in  this  state.  But  on  looking 
into  the  case,  it  will  be  seen  that  Judge  Tucker  maintains,  and 
I  think  most  successfully,  that  a  mere  devise  of  lands,  slaves, 
and  money  cannot  be  averred,  even  under  the  statute  of  Vir- 
ginia, to  be  a  satisfaction  of  the  widow's  dower,  for  the  reason 
that  no  evidence  out  of  the  will  can  be  admitted  to  show  that 
it  was  so  intended.  Judges  Boane  and  Fleming  admit  the 
English  rule  to  be  as  stated  by  Judge  Tucker,  and  rest  their 
decision  upon  the  construction  of  the  act  of  Virginia,  and 
therefore  sustained  the  plea  which  averred  the  devise  to  have 
been  in  satisfaction  of  the  demandant's  dower.  That  case, 
however,  would  not  sustain  the  admissibility  of  the  evidence 
in  this  case;  it  only  goes  to  establish  the  rule  that  parol  evi- 
dence dehors  the  deed  or  will  is  admissible,  as  to  the  relative 
situation  of  the  parties  and  circumstances  of  the  testator;  and 
to  this  extent  I  should  be  willing  to  admit  the  soundness  of 
the  rule.  As  an  illustration  of  my  view  of  it,  I  put  the  follow- 
ing case:  If  a  testator  owns  but  one  tract  of  land,  and  he  devises 
to  his  wife  an  estate  for  life  in  one  half  of  it,  and  she  claims 
her  dower  in  the  other  half,  then  I  apprehend  that  rt  might  be 
flhown  by  parol  that  he  owned  no  other  land,  and  that  conse- 
quently the  estate  devised  to  her,  being  out  of  the  very  land  of 
which  she  was  dowable,  and  more  than  her  dower,  was  a  satis- 
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faetion.  The  e^ideBce  in  this  case  was  ci  oonTeisatioiiB  be- 
tween tha  teetator  and  his  wife  at  the  time  the  will  was  pre- 
pared, and  were  clearly  inadmissible  as  "  parol  discourses  out 
of  the  will,  which  are  of  no  signification,  for  it  must  be  entirelj 
in  writing."    . 

We  concur  in  opinion  with  the  presiding  judge  upon  the  next 
questiou,  that  upon  a  construction  of  the  will  itself,  the  bequest 
to  the  widow  is  not  in  lieu  of  her  dower;  there  is  nothing  in  the 
will  which  declares  it  to  be  in  lieu  and  in  bar  of  her  dower;  and 
unless  it  had  been  so  expressed,  or  was  necessarily  to  be  implied 
from  the  nature  of  the  estate  dcTised,  or  the  sitoation  of  fJie 
parties,  we  cannot  hold  that  she  is  barred:  Oaud^  t.  SkraUon^ 
4c  Yes.  891. 

The  motion  for  a  new  trial  is  granted. 

JoHHSov  and  SDkBna,  JJ.,  concurred. 
Motion,  granted. 

BsTm  OB  LsoAcr,  wnnr  nr  Lna  ov  Down:  See  Lmk  t.  SmUk^ 
Abu  Dm.  706^  and  nofeat  odUeotiog  prior  cmm  in  this 
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(9  BiOHABDaOH'i  Law,  66.] 
SlAEKD  Kon  07  IHTAXT  IB  YoiDABLB    ONLY,  AND   MAT  U  OUMIIIUMD  AS 

Majobttt. 

XwAirr's  VomAXLs  Ck>iiT&AGT8  MAT  BB  Atfibmbd  bt  Bxtbbsb  Batdioa- 
TiON,  by  acts  whioh  reasonably  imply  affiimaiioe,  and  by  omiiBioii  to  dis- 
affirm within  a  reasonable  time. 

Sbalbd  Notb  or  Intant  is  Affibmbd  by  Fact  that  axtbb  Majobrt  ha 
admitted  that  the  note  was  a  just  transaction,  and  gave  tha  payee  a 
watch  in  part  payment,  provided  he  liked  it  and  it  kept  good  tlmcL 

SuMMABT  process  to  recover  on  sealed  note  for  seveniy-fiTe 
dollars.  The  note  was  given  in  payment  for  a  mule  sold  by  the 
plaintiff  to  the  defendant.  The  defense  was  infancy  and  pay- 
ment. The  defendant's  infancy  at  tlie  date  of  the  note  was 
proved.  To  sustain  the  plea  of  payment,  it  was  proved  that 
after  the  defendant  attained  his  majority  he  gave  the  plaintiff  a 
watch  in  part  payment,  which  he  valued  at  seventy  dollars,  and 
which  the  plaintiff  was  to  keep  if  he  liked  it  and  it  kept  good 
time.  The  plaintiff  afterwards  delivered  the  watch  to  the  de- 
fendant's mother,  the  defendant  himself  being  absent,  saying 
that  he  could  not  afford  to  keep  it  at  seventy  doUaiB.    ▲  wit- 
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1I6S8  stated  ihst  Qk9  defendant,  after  his  majoriiyy  admitted 
to  him  that  the  note  was  a  just  transaction.  These  facts,  the 
plaintijir  contended,  oonstitated  an  affirmance  of  the  contract. 
Judgment  vmB  rendered  for  the  amount  of  the  note,  with  inter- 
est. The  defendant  appealed,  and  moved  this  court  to  reverse 
the  judgment,  or  for  a  new  trial,  on  the  grounds:  1.  That  the 
plea  of  infancy  was  a  har  to  the  plaintiff's  recovery,  and  that 
the  defendant's  confirmation,  if  any,  was  conditional  upon  the 
ground  that  the  plaintiff  should  keep  the  watch;  2.  That  the 
eonfirmation  should  have  been  in  writing,  in  an  equal  degree 
with  the  note  sued  on. 

Dawkins  and  Oadberry,  for  the  appellant. 
Memdon,  contra. 

By  Court,  WHrrana,  J.  The  grounds  of  this  appeal  have  been 
pressed  with  much  earnestness.  The  leading  questions*  are  de- 
cided in  the  case  of  Cheshire  v.  Barrett^  4  McOord,  241,  unless 
a  distinction  may  be  taken  because  this  was  a  note  under  seal. 
The  first  point  to  be  settled  is,  certainly,  whether  this  was  a 
void  contzact,  or  voidable  only,  for,  as  is  quaintly  said,  ''  a  void 
thing  is  incapable  of  confirmation: "  2  Co.  lit.  516,  note  a. 

It  is  not  an  easy  task  to  distinguish,  after  all  the  learned  dis- 
cussions to  be  met  with  in  the  books,  amongst  the  cases  as  they 
arise.  Each  principle  on  which  to  rest  the  distinction  as  appli- 
cable to  a  class  has  been  successfully  challenged.  From  a  careful 
review  of  the  authorities,  I  do  not  perceive  that  the  question  in 
any  way  turns  on  the  fact  of  whether  the  contract  was  under 
seal  or  not.  It  is  Said,  for  instance,  that  an  infant  cannot  bind 
himself  in  a  bond,  with  a  penalty  even  for  necessaries,  and  yet 
in  the  same  authority  it  is  laid  down  that  a  single  bill  without  a 
penalty  would  be  good:  8  Co.  171, 172. 

Bingham,  in  his  treatise,  furnishes  as  the  true  criterion,  **  that 
acts  which  are  capable  of  being  legally  ratified  are  voidable  only; 
and  acts  which  are  incapable  of  being  legally  ratified  are  abso- 
lutely void:"  Bingham  on  Infancy,  33.  Eyre,  C.  J. ,  maintained 
that  '*  when  the  court  can  pronounce  the  contract  to  be  to  the 
inlanfs  prejudice  it  is  void,  and  when  to  his  benefit  it  is  good, 
and  when  the  contract  is  of  an  uncertain  nature  as  to  benefit  or 
prejudice,  it  is  voidable  only  at  the  election  of  the  infant  when  he 
arrives  at  maturity:"  Keane  v.  Boycott^  2  H.  Black.  511.  These 
distinctions  are  regarded  as  founded  in  solid  reason  by  Story,  J., 
isk  United  States  v.  Bambridge^  1  Slason,  82;  and  1^  Chancellor 
Kent:  2  Kent* s  Com.  236. 
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In  onr  owb  court,  in  the  case  already  cited,  Johnaon,  J.,  wiUi 
his  clear  mind,  could  see  '*  little  distinction  in  this  respect  be- 
tween contracts  entered  into  by  adults  and  infants.  Such  as  are 
immoral  in  their  tendency,  or  against  law,  or  without  considen- 
iion  are  void  by  whomsoever  made,  and  no  undertaking  based 
upon  them  can  bind.  Those  based  upon  moral,  legal,  and  yalu- 
able  consideration  bind  adults;  the  policy  of  the  lawpennits  an 
infant  to  avoid  them,  but  if  after  arriving  &t  full  age  he  thinks 
proper  to  affirm  them,  he  ought  to  be  bound — ^the  moral  obliga- 
tion being  a  sufficient  consideration  to  support  the  new  under- 
taking." Whatever  may  have  been  the  distinctions  taken  in 
early  cases,  "the  tendency,"  says  Chancellor  Kent,  in  2  Kenfs 
Com.  235,  ''  of  the  modem  decisions  is  in  favor  of  a  very  liberal 
extension  of  the  rule  that  the  acts  and  contracts  of  infanta 
should  be  deemed  voidable  only,  and  subject  to  their  election 
when  they  become  of  age. "  In  the  application  of  such  principles 
in  the  case  of  Zauch  v.  Parnons,  3  Burr.  17d4,  it  was  held  that 
an  infant's  conveyance  by  lease  and  release  was  voidable  only; 
though  assailed  by  subsequent  writers,  it  "  has  been  recognized 
as  law  in  this  country,  and  is  not  now  to  be  shaken."  Upon 
this  ruling,  the  same  authority  adds  that  the  bonds  of  in&nts 
have  been  held  to  be  voidable  only  on  their  election :  Conroe  v. 
BirdsaU,  1  Johns.  Cas.  127  [1  Aju.  Dec.  105].  So  too  of  deeds: 
Wfiealon  v.  East,  5  Terg.  41  [26  Am.  Dec.  251]. 

What  amounts  to  a  confirmation  of  such  a  contract  as  the  one 
now  under  consideration?  It  is  insisted  this  may  be  done  only 
by  an  instrument  equally  solemn  as  the  first,  and  the  authority 
of  Co.  Lit.,  sec.  515,  is  invoked.  But  if  it  be  conceded  that 
such  a  principle  applies  where  an  estate  is  to  be  confirmed,  as 
contradistinguished  from  a  contract,  it  might  not  avail  in  such 
a  case  as  this.  There  are  three  modes  of  affirming  the  yoidaUe 
contracts  of  infants:  by  an  express  ratification,  by  acts  which 
reasonably  imply  an  affirmance,  and  by  the  omission  to  disaf- 
firm within  a  reasonable  time:  CutUn  y.  Patten,  11  Sexg.  &  B. 
805;  Kline  v.  Be^,  6  Conn.  494.  In  Ghambers  y.  Wkeny,  1 
Bail.  L.  28,  a  simple  declaration  was  not  enough,  unless  accom- 
panied by  some  act  which  recognizes  the  validity  of  the  contract. 
In  ScoU  y.  Btichanan,  11  Humph.  468,  it  is  considered  now  the 
settled  rule  that  in  general  the  deed  of  an  infant  is  voidable 
only  at  his  election,  and  may  be  affirmed  by  an  express  ratifica- 
tion, or  acts  which  reasonably  imply  an  affirmance.  In  Armftdd 
y.  Ihie,  7  Ired.  L.  258,  an  infant  was  held  to  pay  his  note  for 
purchase  money  of  land,  his  subsequent  acts  being  an  afflrmanoe 
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of  original  contraot.  In  Wesi  t.  Penny,  16  Ala.  186,  I  learn 
from  an  absizaot  of  the  case  it  vfas  held  that  a  verbal  affirmance 
of  a  contract  made  during  minority  renders  it  valid  from  date, 
-whether  nnder  seal  or  not,  being  in  its  legal  effect  but  a  waiver 
of  the  defense  of  infancy.     These  authorities  might  be  multiplied. 

The  circumstances  set  forth  in  the  brief  well  authorized  the 
judge  in  the  conclusion  that  this  defendant  had  affirmed  the 
contract,  and  was  precluded  from  his  defense  of  infancy.  He 
admitted  that  the  note  was  a  just  transaction,  and  that  he  had 
delivered  to  plaintiff  a  watch  in  part  payment.  The  condition, 
that  the  watch  might  be  returned  if  it  was  found  not  to  keep 
good  time,  in  no  way  negatived  his  admission  of  the  justness  of 
the  demand  or  the  bona  fides  of  the  act  whereby  he  set  about 
its  satisfaction. 

The  motion  to  reverse  the  decree  is  dismissed. 

Motion  dismissed. 


DkRD  OV  InTANT  is  VomABLIv  BUT  CONSIDKEATION  MUST  SB  BXTUBSED 

Upon  disaffirmance  if  powible:  Mctmung  v.  JoKnson,  62  Am.  Deo.  782,  and 
note  734-738.    But  see  Cfrutiiiger  v.  Weleh,  45  Id.  M5. 

Pbomisb  bt  Adult  to  Pat  Notb  Madb  in  Intanct  Bdcovbs  Bab:  TibbtU 
T.  Oerriah,  67  Am.  Dec.  307>  and  cases  cited  in  note  310;  but  a  mere 
acknowledgment  is  not  sufficient:  Edgerly  v.  Shaw,  Id.  349,  and  note  354. 

BATiriGATiON  OV  INFANT'S  CoNTBAOTS  MAT  Bs  Infebrbd,  after  he  has  been 
of  age  a  reaaonable  time,  from  his  positive  acts  in  favor  of  the  contract,  or 
from  his  tacit  assent  nnder  cironmstances  not  excusing  silence:  Bigdow  t» 
Kinney,  21  Am.  Dec.  580;  Lawton  v.  Lov^'oy,  23  Id.  627.  But  see  CretHnffer 
V.  Welch,  45  Id.  505;  Benham  v.  Bishop,  23  Id.  358. 

Bbtaining  and  Using  Hobsb  Pubohasbd  during  infancy,  after  attaining 
majority,  affirms  the  purchase:  Cheshire  v.  Barrett,  17  Am.  Dec.  736. 

Thb  PBiNdPAL  CASB 18  OTTBD  to  the  poiut  that  the  old  distinctions  between 
the  void  and  voidable  contracts  of  infante  based  upon* their  being  to  his 
benefit  or  detriment  are  abolished,  and  that  the  modem  rule  makes  all  coo- 
tracts  of  an  infant  not  in  themselves  illegal  voidable  only:  Fe^row  v. 
Wisenutn,  40  Ind.  152. 
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[9  BiOBAaiMOir's  Law,  84.] 

DiOLABATioNS  OV  Plaintift  Injubbd  bt  Aooidbnt  whilb  on  Tbain  Of 
Passbnqxr  Cabribr,  that  injury  resulted  from  his  own  fault,  and  that 
he  alone  was  to  blame  for  being  in  an  improper  place,  which  declarations 
were  made  shortly  after  the  accident,  and  before  the  plaintiff  was  aware 
of  the  cause  of  the  accident,  are  to  be  left  to  the  jury  to  receive  their  ap* 
propriate  weight;  and  it  is  not  error  to  refuse  to  instruct  that  if  the  jury 
believe  such  declarations  were  made  they  should  find  for  the  defendant 
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NoncB  THAT  Pabsbnoxbs  bhouu)  vot  Stand  on  Plaxvobm  wmb  bot  IHi- 
CHiBOB  IiiABiLiTT  OF  Cabbibk  to  injured  pasMnger  whan  ilw  notioa  vm 
apon  the  rear  of  two  cars,  the  passenger's  seat  was  in  the  iorward  car, 
and  the  passenger,  jnst  before  the  accident,  had  left  his  aeat  aad  was 
standing  upon  the  front  platform  of  the  rear  car. 

PA88E5GB&  CaBRIXB  WILL  BB  LlABLK  WHB&B  ITS  OWX  NBOLIOBirCB  IS  PBOX- 

IMATB  Causb  of  Injubt,  thongh  passenger  was  also  negligent  at  the 
tima 

IvjURBD  Passbhobb,  aiahough  Stanpino  on  Plaxfobm  of  Car  at  Tna 
OF  AooiDBNT,  may  recover  where  the  accident  was  cansed  by  derailmentk 
and  the  track  was  in  an  unfinished  condition,  the  croea-ties  were  too  wide 
apart,  the  rails  were  insufficiently  spiked,  and  the  accident  ooenired  from 
the  breaking  of  a  cleat  at  the  end  of  one  of  the  rails. 

Injitbt  of  Passbnobr  on  Bailboad  u  Pbima  Facib  Eyidbncb  of  Cab- 
bibb's  Nbouobnob. 

Injured  Pbbson,  though  in  Fault  at  Time,  mat  NByBBTHXLBSB  Eb- 
GOTER  FOR  Injurt  FROM  ANOTHER'S  Nbolioengb  which  he  coold  not 
have  avoided  by  the  exercise  of  ordinary  and  reasonable  care. 

It  is  Question  for  Jury  whbther  Passenger  Injxtred  whilb  Standing 
ON  Platform  of  Car  was  there  wrongfully,  and  if  so,  whether  he  can 
recover  notwithstanding,  where  the  injury  happened  from  a  derailment, 
and  the  evidence  shows  negligence  on  the  part  of  the  carrier. 

Kbgligengb  is  Mixed  Question  of  Law  and  Fact;  the  judge  is  to  in- 
struct as  to  what  is  negligence,  and  the  jury,  in  most  oaeoo,  are  to  ascer- 
tain whether  the  facts  sustain  the  definition. 

Cash  for  damages  for  personal  injuries  reedved  by  passenger 
on  defendant's  oars.  The  defendant  appealed,  and  moTed  this 
court  for  a  new  trial,  on  the  grounds:  1.  That  the  jury  should 
have  been  instructed  that  if  they  believed  the  testimony  as  to 
the  plaintiff's  declarations,  ''  that  the  injury  resulted  from  his 
own  fault,  that  he  alone  was  to  blame  for  being  in  an  improper 
place,"  etc.,  they  should  find  for  the  defendant;  2.  That  the 
injury  was  the  result  of  the  plaintiff's  negligence,  and  not  the 
defendant's.    The  opinion  states  the  case. 

Edynsvxyrth,  Oreen,  and  Moses,  for  the  appellant. 
Ghesnul,  Gaston,  Spain,  and  Rhhardaon,  contra. 

By  Court,  O'Neall,  J.  This  was  an  action  forftn  injury  done 
to  the  plaintiff,  a  passenger  on  the  defendant's  road.  *Wben  it 
occurred  he  was  standing  on  the  front  of  the  platform  of  the 
rear  passenger-car.  It  was  contrary  to  a  notice  on  ihe  right 
band  of  the  door  of  the  car  on  which  the  plaintiff  was  standing, 
that  "  passengers  should  not  stand  on  the  platform."  The  road 
was  in  an  unfinished  state;  it  had  reached  east  of  the  Great 
Pee  Dee  within  seven  miles  of  Marion.  The  train  stopped  at  a 
point  where  the  stages  had  been  in  the  habit  of  taking  up  the 
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passengers;  the  condaotor  left  the  cars  to  inqture  whether  they 
should  stop  there,  as  heretofore,  or  proceed  farther.  The  pae- 
aengers,  seeing  one  stage«<x)ach  and  persons  and  horses  in  the 
woods  at  this  point,  supposed  they  had  gone  as  far  [as]  thej 
conid  on  the  railway;  many  rose  from  their  seats,  and  several 
got  on  the  platforms,  amongst  the  rest  the  plaintiff,  on  the  rear 
platform  of  the  forward  car.  The  halt  was  bnt  for  a  few  min* 
ntes,  and  as  the  conductor  ordered  the  train  to  proceed,  the 
plaintiff  stepped  on  the  forward  platform  of  the  hindmost  car; 
his  seat  was  in  the  preceding  or  forward  car;  the  engine  was  re- 
Tersed — the  tender  in  front,  the  baggage-car  and  the  passenger* 
cars  drawn  by  the  engine,  which  was  backing  up  the  road.  In 
a  few  moments  the  tender,  engine,  and  baggage-car  were  thrown 
off;  the  two  passenger-cars  remained  on  the  track,  but  were 
jammed  together,  and  their  platforms,  rear  and  forward,  were 
much  injured.  The  plaintiff  was  caught  between  the  wrecks  of 
the  platforms  of  the  two  cars,  the  wreck  of  the  platform  of  the 
front  car  pressing  his  body  against  the  wreck  of  the  platform  of 
the  rear  car.  He  was  with  difSculty,  and  after  much  suffering, 
extricated.  When  extricated,  it  was  found  that  his  left  leg  was 
crushed  above  the  ankle,  so  that  it  had  to  be  subsequently  am- 
putated; the  other  leg  was  also  much  injured;  it  subsequently 
healed,  but  still  is  very  tender.  The  accident  was  occasioned  by 
the  ''  breaking  of  the  cleat  at  the  end  of  one  of  the  rails;"  the 
cross-ties  were  put  down  too  wide  apart,  and  were  insuficiently 
spiked.  The  passenger-engine  had  never  before  passed  over  the 
road,  though  a  freight-engine  of  eighteen  tons,  with  a  train  of 
seven  cars  loaded  with  iron,  weighing  one  hundred  and  five 
thousand  poiuids,  passed  over  this  part  of  the  road  about  fifteen 
minutes  before  the  passenger  train.  The  passenger  train,  as 
proved  for  the  defendant,  was  moving  when  the  accident  oc- 
curred at  the  rate  of  from  five  to  eight  miles  per  hour.  None 
of  the  passengers  inside  the  cars  were  materially  injured.  It 
was  proved  by  an  assistant  engineer  and  the  runner  in  the  ser- 
vice of  the  company  that  the  plaintiff  said  it  was  his  own  fault. 
This  was  immediately  after  he  received  the  injury.  The  passen- 
gers who  were  in  company,  and  examined,  did  not  state  any 
such  declarations.  He  was  confined  at  Marion  for  some  time. 
While  thus  confined,  Foxworth  said  that  the  plaintiff  told  him 
he  was  standing  on  the  platform;  if  he  had  been  in  his  seat,  the 
accident  would  not  have  occurred.  Dr.  Oodbold  and  Mr.  Game- 
well,  who  were  present,  and  attending  the  plaintiff,  said  they 
heard  no  such  remarks.    As  the  plaintiff  left  the  house  of  Mrs. 
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Oodbold  he  said  to  her,  as  she  stated,  that  he  left  his  seat,  and 
was  on  the  platform,  and  that  he  attributed  the  fault  to  himBelf 
for  leaving  his  seat.  Mr.  McEagin  said  he  was  then  present, 
and  heard  no  such  remark.  The  jury  found  a  verdict  for  the 
plaintiff  for  ten  thousand  dollars  damages,  and  the  defendant 
moved  for  a  new  trial  on  three  grounds;  the  third  was  aban- 
doned on  the  argument. 

The  first  ground  attributes  exror  to  the  presiding  judge  in 
that  he  did  not  charge  the  jury,  if  they  believed  the  testimony 
as  to  the  plaintiff's  declarations,  they  should  find  for  the  defend- 
ant. The  judge  very  properly  presented  the  plaintiff's  dedaia- 
tions  as  part  of  the  case;  if  they  were  believed,  they  were  to  be 
put  into  the  scales  with  the  other  proof,  and  given  their  appro- 
priate weight.  It  is  very  probable  the  j  ury  attached  little  weight 
to  them,  even  if  they  believed  they  were  made,  which  is  certainly 
doubtful  from  the  opposing  proof.  Those  made  at  the  time  of 
the  accident,  when  the  plaintiff  was  kept  alive  by  pouring  brandj 
down  his  throat,  ought  not  to  weigh  a  feather,  for  a  man  in 
such  circumstances  could  neither  know  nor  state  correctly  any- 
thing. So,  too,  the  declarations  to  Foxworth  and  to  Mrs.  Ood- 
bold were  made  before  he  could  have  been  at  all  informed  of  the 
state  of  the  road  or  the  cause  of  the  injury.  The  whole  case  will 
depend  on  the  second  ground,  which  attributes  the  injuiy  to  the 
want  of  care  of  the  plaintiff,  and  not  to  the  negligence  of  the 
defendant.  I  begin  the  statement  of  my  views  of  the  law  of 
this  part  of  the  case  by  calling  attention,  first,  to  the  fact  that 
there  is  no  evidence  that  the  plaintiff  knew  his  position  on  the 
platform  was  a  prohibited  place.  His  seat,  it  will  be  recollected, 
was  in  the  forward  car;  the  notice  proved  was  in  the  rear  car, 
on  the  platform  of  which  he  was  standing  when  the  accident 
occurred.  That  such  a  notice  is  not  enough  to  discharge  the 
liability  of  the  company  to  a  passenger  is,  I  think,  clear,  from 
Btoiy  on  Bailm.,  sec.  558. 

If  the  conductor  had  said  to  the  plaintiff,  as  was  his  duty, 
**  You  are  in  an  improper  place,"  and  he  had  still  persisted  in 
remaining,  it  might  have  been  that  this  would  have  excused  the 
company  from  any  consequences  which  might  have  followed. 
This  not  being  proved,  and  no  notice  being  brought  home  to 
the  plaintiff  that  he  was  in  aprohibited  place,  there  can  be  noth- 
ing against  him  inferred  from  the  fact  that  he  was  on  the  plat- 
form. 

It  must  be  next  remarked  that  the  jury  have  negatived  tiie 
want  of  oare  on  the  part  of  the  plaint^,  and  have  found  that 
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the  injuiy  was  atiaibutable  to  negligence  on  the  part  of  the 
defendant.  After  such  a  finding,  I  do  not  see  how  the  defendant 
can  be  discharged.  For  admit  that  the  plaintiff  was  where  he 
ought  not  to  have  been,  and  yet,  if  it  no  way  contributed  to 
the  accident  which  caused  to  him  the  inefhble  injuiy  which  it 
inflicted,  how  can  the  defendant  be  discharged  f  The  negligence 
of  the  company  is  the  proximate  cause,  and  for  it  the  defendant 
must  answer  in  damages. 

The  facts  that  the  road  was  run  in  an  unfinished  state  contrary 
to  the  twenty-fourth  section  of  the  charter,  11  Stat.  391,  or  that 
the  portion  of  the  road  which,  when  it  was  completed,  was 
authorized  to  be  run,  was  not ''  in  readiness  for  transportation," 
as  required  by  the  twenty-sixth  section,  that  the  cross-ties  were 
too  wide  apart,  that  the  rails  were  insufficiently  spiked,  that  the 
accident  occurred,  as  proved  by  one  of  the  defendant's  witnesses, 
from  the  '*  breaking  of  a  cleat  at  the  end  of  one  of  the  rails," 
sufficiently  show  that  the  cause  of  the  plaintiff's  injuiy  was  by 
the  jury  properly  ascribed  to  the  legal  negligence  of  the  defend- 
ant. 

I  agree  entirely  to  the  principle  extracted  from  the  case  of 
Hyeman  v.  Western  B.  E.  Co.,  16  Barb.  853,  that ''  where  a  party 
[a  passenger]  is  injured  on  a  railroad,  there  is  from  that  fact 
»lone  prima  fade  evidence  of  neglect  in  the  management  of  the 
road,  which  evidence  defendants  are  bound  to  rebut."  If  this 
be  the  true  rule,  as  I  am  sure  it  is,  how  would  this  case,  tested 
by  it,  stand?  The  injuiy  is  abundantly  shown,  and  the  prima 
facie  case  thus  plainly  made  out.  How  is  this  rebutted?  By 
proving  the  clearest  case  of  legal  negligence  on  the  part  of  the 
compauy  which  has  ever  been  shown.  This  is  attempted  to  be 
excused  by  alleging  that  the  plaintiff  was  also,  partially  at  least, 
in  fault,  by  standing  on  the  platform.  I  have  already  shown 
enough  to  show  that  he  ought  not  to  be  visited  with  any  conse- 
quence fiom  it;  but  concede  that  he  was  partly  in  fault,  still  he 
will  be  entitled  to  retain  his  verdict.  The  case  of  Kerwhacher 
V.  Cleveland  etc.  R.  B.  Co.,  8  Ohio  St.  172  [62  Am.  Dec.  246],  is 
a  veiy  elaborate  judgment  upon  this  point.  The  great  length  of 
the  case  prevents  anything  save  a  brief  statement,  and  an  extiact 
of  a  single  principle  with  two  exceptions.  The  case  was  for 
running  over  and  killing  the  plaintiff's  hogs,  on  the  road 
of  the  defendant.  The  law  of  Ohio  seems  to  be  like  our 
own,  that  animals  may  feed  and  pasture  on  unindosed  land. 
There  is  there,  too,  no  law  requiring  railways  to  be  fenced.  The 
funnciple,  after  a  most  extended  review  of  English  and  American 
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eases  by  Judge  Bartley,  is  stated,  that  "  where  partieg  an 
mutnallj  in  fault,  or  in  other  words,  where  n^ligenoe  of  the 
same  nature  in  each  partj  has  co-operated  to  produce  the  iofcay, 
the  parly  sustaining  the  loss  is  without  remedy."  Test  this  case 
by  the  rule  thus  stated.  What  negligence  was  there  on  the  part 
of  the  plaintiff  of  the  same  nature  with  that  of  the  defendant? 
None  whatever.  To  this  rule  thus  stated  he  mentions  four  excep- 
tions, either  of  two  of  which  would,  it  seems  to  me,  eorer  this 
case.  The  first  is:  ''The  injured  party,  although  in  fault  to 
some  extent  at  the  time,  may  notwithstanding  this  be  entitled 
to  reparation  in  damages  for  an  injury  arising  from  the  n^ligence 
of  another,  which  he  could  not  have  avoided  by  the  exerciae  of 
ordinary  and  reasonable  care  on  the  part  of  the  injured  party." 
If  the  plaintiff's  position  on  the  platform,  although  a  poet  of 
danger,  was  assumed  to  look  out  for  the  stage-coaches,  and  it 
was  not  forbidden  by  the  conductor,  I  do  not  see  how  he  can 
be  even  considered  as  at  all  negligent  or  in  fault.  But  let  it  be 
assumed  that  he  was.  How  could  be  have  avoided  the  injury 
which  he  received?  By  resuming  his  seat,  is  the  answer.  How 
does  that  appear?  No  person  was  seriously  injured  within  the 
car.  But  still  the  plaintiff's  misfortune  might  have  even  there 
befallen  him.  For  we  know  on  such  occasions  ''  one  is  taken 
and  another  left."  The  second  exception  is:  ''  Where  then^- 
ligence  of  the  defendant  is  the  proximate  cause  of  the  injury,  but 
that  of  the  plaintiff  only  remote,  consisting  of  some  act  or 
omission,  not  occurring  at  the  time  of  the  injury,  the  action  for 
reparation  is  maintainable."  Here  I  acknowledge  the  plaintiff's 
position  was  at  the  moment  of  the  accident  wrong,  still  the  prox- 
imate cause  of  the  injury  was  the  turning  over  of  the  engine. 
His  being  on  the  platform  did  not  necessarily  subject  him  to 
injury  or  danger  in  an  overturn,  no  more  than  being  in  the  body 
of  the  car.  If  he  had  fallen  off  the  platform  when  the  train  was 
in  motion,  then  indeed  he  would  have  borne  his  own  injniy. 
For  then  his  own  act  would  have  been  as  much  the  proximate 
cause  as  any  negligent  act  of  the  defendant. 

But  after  all,  this  case  was  one  for  the  jury,  as  I  riiall  pro- 
ceed to  show.  Before  I  turn  to  a  few  authorities,  I  may  be  in- 
dulged in  remarking  that  while  I  would  lay  no  unnecessary 
liabilities  on  railroad  companies,  yet  I  know  from  a  somewhat 
intimate  acquaintance  with  this  mode  of  transportation  how  im- 
portant it  is  to  make  no  unnecessary  relaxation  of  the  principle 
which  demands  from  all  concerned  in  the  management  of  a  rail- 
way unceasing  vigilance  and  care.    A  jury  does  well,  theieforea 
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in  a  case  where  a  passenger  is  injured  in  demanding  from  the 
eompanj  clear  proof  that  it  proceeded  from  no  neglect  on  its 
part.  In  Aldridge  y.  Oreat  Western  Bailway  Co,,  2  Eng.  Bailw. 
Cas.  852,  the  case  may  be  shortly  stated,  as  follows:  The 
plaintiff,  on  his  own  land,  but  in  about  eleven  yards  of  the  rails 
of  the  defendant's  road,  erected  his  rick  or  stack  of  beans.  This 
Btack  was  ignited  and  burned  by  the  sparks  from  the  defend- 
ant's engine,  which  passed  in  the  usual  way.  The  question  sub- 
mitted was^  whether  the  plaintiff  on  this  statement  could  recover. 
The  court,  consisting  of  Tindal,  C.  J.,  Coltman,  and  Maule, 
held  it  was  a  proper  case  for  a  jury.  It  may  be  useful  to  exam- 
ine that  case,  and  briefly  compare  it  with  this.  Was  not  the 
plaintiff  there  in  precisely  the  same  degree  of  fault  as  this 
plaintiff?  He  put  his  bean  rick  or  stack  in  a  dangerous  posi- 
tion, and  in  which  it  was  liable  to  be  burned;  and  yet  it  was  not 
necessarily  to  be  so.  There  the  court  thought  the  jury  must 
resolve  the  question.  And  Tindal,  C.  J.,  said:  "  I  am  not  pre- 
pared to  say  that  the  fact  of  the  sparks  of  fire  or  igneous  matter 
escaping  from  the  engine,  though  one  in  ordinary  use,  might  not 
have  been,  in  the  opinion  of  the  jury,  an  element  of  negligence. '^ 

The  case  of  Carptie  v.  London  etc.  BaUtoay  Co,,  3  Eng.  Bailw. 
Cas.  692,  though  not  an  exact  authority  to  the  same  point,  yet 
ruled  that  the  company  was  liable  as  carriers  for  an  injury  done  to 
a  passenger,  and  therefore  that  notice  was  not  to  be  given  accord- 
ing to  the  charter  for  doing  improperly  or  omitting  to  do  any- 
thing required  by  it.  By  this  decision  I  do  not  understand  the 
company  was  to  be  charged  as  a  common  carrier,  but  as  a  car- 
rier of  passengers  vras  liable  for  negligence,  and  that  the  injury 
was  prima  facie  evidence  thereof. 

The  very  well-considered  case  of  Beers  v.  HduscUonic  S.  B,  Co., 
19  Conn.  566,  is  full  to  the  point  now  before  me.  There  the 
plaintiff  claimed  for  injuring  his  cattle,  which  were  driven  along 
a  highway  crossing  the  defendant's  road;  the  son  and  a  servant 
of  the  plaintiff  were  driving  the  cattle  (fifteen  or  sixteen  head); 
they  attempted  to  cross  about  or  near  the  time  of  the  usual 
approach  of  the  cars;  they  were  scattered  along  the  road,  as  is 
tumal  in  driving;  the  plaintiff's  son  was  too  far  from  the  inter- 
section of  the  highway  and  railroad  to  drive  the  cattle  off,  the 
servant  was  nearer,  and  by  the  direction  of  the  son  attempted 
to  drive  the  cattle  from  the  railway.  He  was  unable  to  do  it; 
they  were  struck  by  the  engine,  and  several  injured  and  rendered 
wholly  useless.  The  defense,  on  the  part  of  the  defendant^ 
tbere  as  here,  was  that  the  plaintiff's  own  negligence  or  want  of 
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care  contribojfced  to  the  injuiy,  and  that  in  law  he  ooold  not 
recover.  What  said  the  court?  Storrs,  J.,  who  deliyered  the 
judgment,  in  his  second  sentenceannounced  the  principle  which 
governed  that  case,  and  which  also  will  this.  He  said:  "  When 
it  is  considered  that  negligence  or  a  want  of  due  care  was  here 
the  main  fact  to  be  ascertained,  and  that  the  facts,  or  mors 
correctly  speaking  the  circumstances,  thus  given  in  evidence 
were  only  evidential  of  such  main  fact,  and  conducing  to  prove 
it,  it  is  obvious  that  the  court  could  not  have  pronounced  that 
those  circumstances  proved  the  existence  of  n^ligence  or  a  want 
of  due  care  on  the  part  of  the  plaintiff,  without  encroaching  on 
the  rights  of  the  jury,  whose  exclusive  province  it  was  to  weigh 
the  evidence  and  determine  whether  it  was  sufficient  for  thai 
purpose."  This  case  and  Kerwhacher  v.  Cleveland  etc.  R.  R.  Co.^ 
supra,  were  for  injuries  to  stock  on  the  track  of  the  road,  and 
certainly  a  railroad  company  is  not  bound  to  as  high  degree  of 
care  and  diligence  as  to  them  as  they  are  to  passengers.  In 
this  state  it  has  been  ruled,  in  Danner  v.  South  Carolina  R,  R, 
Co.,^  Bich.  L.  829  [65  Am.  Dec.  678],  that  Aprima/acie  case  of 
negligence  is  made  out  by  showing  the  killing  or  injury  of  stock 
on  the  railway.  In  the  North-eastern  R.  R.  Co.  v.  Sineaih,  8 
Id.  193,  I  stated  my  dissatisfaction  with  that  decision.  For 
the  company  is  under  no  other  obligation  to  the  owners  than 
that  arising  out  of  the  law  maxim^  Sic  viere  tuo  vi  aJUemim  nom 
Icsdas.  This  would  reverse  the  rule  of  Banner's  case,  and  plac« 
the  burden  of  proving  negligence  on  the  owner  of  the  stock. 
But  surely  if  a  prima  fade  case  of  n^ligence  is  made  out  hj 
showing  the  fact  that  stock  was  killed  or  injured  on  the  railroad, 
much  more  ought  the  same  result  to  follow  from  a  passenger 
being  injured.  For  as  to  him  the  company  undertake  to  cany 
safely  as  far  as  human  care  and  foresight  will  go.  This  liabililj 
can  only  be  discharged  by  showing  that  all  reasonable  skill  and 
diligence  have  been  employed:  McClenaghan  v.  Brock,  5  Id.  17. 

The  case  of  Felder  v.  Louisville  etc.  R.  R.  Co.,  2  McMull.  L. 
403,  was  cited  by  the  defendant.  In  that  case  the  court  nonsuited 
t}ie  plaintiff,  because  the  plaintiff's  slave  placed  himself  on  the 
railroad,  and  was  there  killed  by  the  engine  passing  over  him 
while  he  was  asleep.  The  decision  assumed  that  this  was  the 
voluntary  act  of  the  slave,  and  that  the  negligence  of  the  company 
in  not  clearing  the  track  of  grass,  so  that  he  might  have  been 
seen  by  the  runner,  was  not,  therefore,  the  proximate  cause  of 
the  injury.  Certainly  no  just  inference  can  be  drawn  fiom  it 
in  favor  of  the  defendant.  Indeed,  since  Banner's  case,  I  dm 
not  see  how  a  nonsuit  could  now  be  ordered  in  such  a  case. 
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The  case  of  Herring  y.  WilmingUm  etc.  B.  B.  Co. ,  10  Ired.  L.  402 
[51  Am.  Dec.  395],  was  for  killing  one  and  injuring  another  of 
the  plaintiff's  slaves  on  the  track.  That  case  does  not  reach  this. 
In  it,  howcTer,  Judge  Pearson  denies  what  is  ruled  in  Banner's 
case,  that  the  killing  or  injuring  of  the  plaintiff's  property  on 
the  road  is  prima  facie  evidence  of  neglect.  This  was  true,  as 
to  slaves  having  reason  and  will,  the  subject  which  he  was  then 
considering.  ''What  amounts  to  negligence  is  a  question  of 
law,"  as  he  tells  us  in  another  part  of  his  opinion.  This  is  true 
after  the  facts  are  ascertained;  but  as  the  jury  have  to  ascertain 
them,  it  thus  becomes  a  mixed  question  of  law  and  fact.  The 
judge  must  tell  them  what  is  negligence;  it  is  for  them  to  say, 
in  most  cases,  whether  the  facts  sustain  the  definition.  There 
is  nothing  in  that  case  which  affects  the  liability  of  the  company 
for  an  injuiy  to  a  passenger. 

The  motion  is  dismissed. 

Wabdlaw  and  Groves,  JJ.,  concurred. 

MuNBO,  J.,  concurred,  on  the  ground  that  the  queBiion  of 
negligence  was  one  exclusively  for  the  jury. 

Motion  dismissed. 

PRBSUMTTION  OF  NbOUOBHCK  OF  CaBRIEB  IK  CaSU  OF  InJUBT  TO  PaS- 

flKNOEBS:  See  note  to  Farish  v.  BeigU,  62  Am.  Bea  679-689,  treating  this 
subject  at  length.  The  principal  case  is  cited  to  the  point  that  proof  of  in- 
jury to  a  passenger  caused  by  the  car  being  thrown  from  the  track  and  upset 
raises  a  presumption  of  negligence  on  the  part  of  the  raihnoad  company:  PiUs- 
hurgh  etc.  R.  R.  Co.  ▼.  Williama,  74  Ind.  465. 

Neouobncb  Mixbd  Question  of  Law  and  Fact:  See  note  to  PennsyU^ 
vania  R.  R.  Co,  v.  AwpeU,  62  Am.  Bee.  327. 

CONTBIBUTORT  NeGLIOSNCB  AfFECTINO   INJURED  PaBSXNOER'S  RIOHT  OF 

Reoovsbt:  See  Penwylvania  R.  R.  Co.  v.  Aspell,  62  Am.  Dec  323,  citing 
prior  cases  and  notes  in  the  note  thereto  327;  Chicago  etc,  R.  R.  Co.  v.  PcUehin^ 
61  Id.  65;  DamotU  v.  New  Orleans  etc.  R.  R.  Co.,  Id.  214;  Mureh  v.  Concord 
R.  R.  Corp.,  Id.  631.  The  injured  party,  though  in  fault  to  some  extent,  may 
nevertheless  recover  for  an  injury  which  could  not  have  been  avoided  by 
ordinary  care  on  his  part;  and  when  the  defendant's  negligence  iz  the  proxi- 
mate cause  of  the  injury  and  that  of  the  plaintiff  only  remote,  the  plaintiff  haa^ 
his  action:  Kerwhackerv.  Cleveland  etc.  R.  R.  Co.,  62  Id.  246,  and  note  207; 
Trow  V.  VervMnt  etc.  R.  R.  Co.,  58  Id.  191. 

ESQULATIOli  THAT  PAS8XN0XBS  SHALL  NOT  RiDB  ON  PLATFORM:  See  note- 

to  Commonwealth  v.  Power,  41  Am.  Dec.  479,  which  treats  of  the  regulationa 
which  carriers  may  make. 

CONTRIBOTORT  NeGUOENCB  OF    PaSSBNOBR  IN    STANDING  ON    PLATFT  RM:. 

See  note  to  Ingalla  v.  BHU,  43  Am.  Dec.  366,  367. 

LiABiLiTT  OF  Bailroad  Cokpant  IN  Respxot  TO  Traok:  See  note  t* 
FarUh  v.  BeMU^  62  Am.  Deo.  679  et  seq. ;  note  to  Hegeman  v.  WUttm  R,  B^ 
CorjKt  ante,  p.  521;  McSlroy  v.  Nashua  etc.  R.  R.,  50  Id.  794. 
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Bank  Nona  asm  Tbbated  as  Monbt  in  Obdih abt  TBANaAonoir  or  Bin» 
VB8B,  and  the  liability  remaiiu  as  a  continniiig  promiae  to  pay  until  ao^ 
nal  ref asal  of  payment  upon  demand  made  at  the  oonnter  of  tiie  baak. 

Dtan  ov  Bank  Note  Patablb  on  Dkmand,  without  LiMiTATioir  op  Too, 
affords  no  preanmptkm  that  it  waa  pat  in  circa]*ti<m  at  tile  tme  of  tti 
date,  and  the  atatate  of  limitations  will  not  begin  to  ran  until  actnal  r»- 
fnsal  to  pay  the  note  upon  demand  of  payment  being  made. 

Caot  or  Suspension  or  Bank  is  No  SnmcixNT  EriDBroB  uxhik  or 
Actual  Inabilitt,  Unwilunoniss,  ob  RxrusAL  on  the  part  of  the  bank 
to  diBcharge  its  jnst  liabilities;  nor  is  the  fact  of  sospension  a  ground  for 
the  application  of  the  statute  of  limitations  in  faTor  of  tin  bank,  ai 
against  the  holders  of  its  notes. 

Afpkal  from  Shelby  county  cirouit  court.  The  opmioiL  aMm 
the  case. 

Wickershamy  for  the  plaintiff  in  enroll 
T.  S.  and  S.  W.  Ayers,  for  the  defendant. 

By  Court,  McEjonnET,  J.  This  suit  was  commenced  before  a 
justice  of  the  peace,  by  the  defendant  in  error,  to  reooTer  the 
amount  of  certain  bank  notes  issued  by  the  plaintiff  in  error, 
which,  upon  demand  being  made  before  suit,  the  bank  refused  to 
pay.  The  bank  notes  bear  date  at  different  periods  in  the  year 
1840;  and  this  suit  was  commenced  on  the  seventh  of  Septem- 
ber, 1854.  Judgment  was  rendered  for  the  plaintiff  in  the  court 
below,  and  the  bank  appealed  in  error  to  this  court.     The  pioof 

ehows  that  in  May,  1847,  the  bank  suspended  payment  of  its 
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notes,  and  ceased  to  do  biiBineBB,and  has  remained  Jn  a  ataia  ot 
Buspension  OTtar  sinoe,  though  it  is  admitted  that  tiie  ooipoi»-^ 
tion  still  exists. 

The  only  defense  set  up,  or  Tsiied  upon,  in  bar  of  the  reeovszy, 
is  the  statute  of  limitations.  The  jarj  weie  instmeted  on  tbe 
trial  that  this  defense  was  not  ayailable  for  the  bank;  and  this 
instruction  is  assigned  for  error. 

Bank  notes  differ  essentially  from  promiasoiy  notes  and  other 
negotiable  securities  for  money.  They  are  not,  properly  speak- 
ing, evidences  of  debt  or  security  for  money;  but  are  treated  as 
money,  in  the  ordinary  coarse  and  transaeticto  of  busineas,  by  the 
general  consent  of  the  community.  They  axe  tiansfeiable  by 
delivery,  and  are  issued  and  put  in  circulation  with  the  avowed 
intention  that  they  shall  pass  from  hand  to  hand  and  circulate  aa 
money;  and  with  the  further  intention  that  they  shall  continue  in. 
circulation  as  money  during  the  continuance  of  the  hanking  cor- 
poration ;  or  at  least,  that  they  shall  be  letumed  as  seldom  as  pos- 
sible; and  that  when  returned  they  shall  be  again  imBsned,  aad 
thus  remain  in  circulation  indefinitely.  In  this  view  the  liability 
remams.  and  as  a  continuing  piomke  to  pay,  until  actual  refanl 
of  payment  upon  demand  made  at  the  counter  of  the  bank. 
Nothing  short  of  refusal  can,  consistently  with  principle  or  tbe 
analogies  of  law,  furnish  a  sufficient  ground  for  the  atatute  of 
limitation  to  attach,  or  begin  to  operate;  until  then  the  bank  waa 
in  no  default,  nor  had  the  holder  of  the  notes  any  cause  of  action. 

The  notes  exhibited  in  this  record  are  payable  on  demand, 
without  limitation  of  time.  It  would  be  absurd  to  hold  thai 
because  payable  on  demand  it  must  be  taken  that  they  weve 
actually  issued  and  put  in  circulation  at  their  respective  datea; 
for,  as  said  in  the  case  of  Oreer  v.  Perkins,  6  Humph.  592,  the 
date  of  a  bank  note  aflbrds  no  presumption  that  it  was  put  iu 
circulation  at  that  time.  It  may  have  been  filled  up  and  dated 
long  before  it  was  issued;  and  after  issuance,  it  may  have  beeik 
returned  and  reissued  repeatedly,  and  at  distant  intervals.  But 
be  this  as  it  may,  it  is  sufficient  to  repel  the  application  of  th^ 
statute  of  limitations  that  the  psomiaB  to  pay,  upon  the  faoa 
of  the  note,  is  to  be  regarded  as  a  continuing  promise  to  pay» 
upon  demand  being  made,  until  actual  refusal. 

It  is  argued,  however,  that,  admitting  the  general  rule  to  bo 
as  above  stated,  the  case  under  consideration  forms  an  exception, 
and  requires  the  application  of  a  different  rule.  The  argument 
is,  that  from  the  time  of  the  suspension  of  payment  in  May, 
18A7y  the  statute  ought  to  be  held  to  apply,  and  to  run  against 
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all  the  notes  of  the  bank  then  ontstandingy  not  presented 
within  six  years  from  that  date.  This  proposition  is  wholly  un- 
tenable. It  has  no  foundation  in  reason,  in  law,  or  in  moral 
honesty;  it  is  directly  at  variance  with  the  principle  just  an- 
nouncedy  that  the  bank  is  precluded  from  setting  up  the  statute 
against  its  outstanding  notes  until  actual  refusal  to  pay.  The 
&ct  of  suspension  is  no  sufficient  evidence,  either  of  actual  in- 
ability or  unwillingness  on  the  part  of  the  bank  to  discharge  its 
just  liabilities;  certainly  it  can  in  no  sense  be  regarded  as  equiv- 
alent to  a  refusal  to  do  so.  Ghenerally  speaking,  it  is  under- 
stood as  a  mere  temporary  expedient  to  avoid  the  consequences 
of  some  sudden  unforeseen  emergency.  But  however  this  may 
be,  how  can  the  mere  fact  of  suspension,  whatever  may  be  the 
character  or  cause  of  it,  form  a  ground  for  the  application  of  the 
statute  of  limitations  in  favor  of  the  bank  as  against  the  holderi 
of  its  notes.  No  such  conclusion  can  be  predicated  of  the  omis- 
sion of  the  bank,  on  the  one  hand,  to  call  in  and  discharge  its 
outstanding  notes,  or  of  the  delay  of  the  note  holders,  on  the 
other,  to  demand  payment.  The  notes  still  remain  in  circula- 
tion, notwithstanding  the  suspension,  it  may  be,  at  a  depre- 
ciated value,  or  they  remain  in  the  hands  of  innocent  holders, 
as  the  representatives  of  money;  and  they  so  remain  subject  to 
the  continuing  liability  and  promise  of  the  bank  for  their  ulti- 
mate payment.  It  is  clear,  therefore,  that  until  demand  and  re- 
fusal of  payment,  the  holder  of  the  notes  has  no  ground  of  com- 
plaint, or  cause  of  action  against  the  bank.  It  follows  from 
this  view  that  the  application  of  the  statute  of  limitations  in 
such  cases  is  not  varied  by  the  fact  that  the  bank  may  have 
remained  under  suspension  for  more  than  six  years  before  pay- 
ment of  the  nofces  was  demanded. 

It  would  be  alike  dangerous  and  unjust  to  place  it  in  the 
power  of  the  bank  to  make  a  case,  at  its  own  pleasure,  for  the 
operation  of  the  statute,  and  by  this  method  appropriate 
the  property  and  effects  of  the  bank  to  the  individual  benefit  of 
the  owners  of  the  stock  in  defiance  of  the  just  claims  of  cred- 
itors.    Such  a  doctrine  deserves  no  sanction. 

The  judgment  is  proper,  and  it  will  be  affirmed. 


CuBRENT  CoNVEBTiBLB  Bamk  Notbs  ASK  MoNBT:  Crutd^/Uid  V.  Bobm», 
42  Am.  Deo.  417;  and  for  a  diaoaasion  of  this  subject,  both  pro  and  oor,  set 
note  to  New  Hope  Delaware  Bridge  Co,  y.  Perry y  62  Id.  448,  and  cases  then 
cited. 

Statute  of  Limitations  dobs  not  Begin  to  Run  on  Bank  Notes  Pay- 
able ON  Demand,  whether  payable  generallv  or  at  a  partioalar  plaoe*  naftfl 
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a  demand  of  pajment  has  been  made:  Thuntcn  ▼.  Wcl/borough  Bank,  45 
Am.  Dec.  S82;  see  also  note  to  New  Hope  Delaware.  Bridge  Co.  v.  Perry, 
52  Id.  452;  and  Umon  Bank  v,  Planier's  Bank,  31  Id.  113.  Since  the  adju- 
dication of  the  principal  case,  bank  notes  have  been  especially  exempted 
liom  the  operation  of  the  statute  of  limitations,  by  statute  in  the  state  of 
Tennessee,  section  2779  of  the  code  of  that  state  proTiding:  "  Tho  provisiona 
•f  this  chapter  (relating  to  limitations  of  actions  other  than  real)  do  not  spply 
to  actions  to  enforce  payment  of  bills,  notes,  or  other  evidences  of  dabt  tssasd 
•r  put  in  droolation  as  money.** 


TlSDALE  V.  TlSDALE. 

[2  Bkmmd,  OM.] 
TkUBEBX    JOIHTLT    InTKBESTBD    WITH    OtHBBS    IN    LaNI>    AB    TeSAST    ZH 

Ck>M]f ON  BT  Dbscxnt  wiU  be  regarded  as  acting  for  all,  in  the  removal  of 
an  incumbrance  or  perfecting  the  title,  unless  the  contrary  is  clearly  roads 
to  appear. 

Tbtants  in  Common  bt  Dbsobnt  abb  bt  Operation  of  Law  Plaobd  in 
Confidential  Relation  to  Each  Other  as  to  Joint  Propebtt; 
each  is  prohibited  from  acquiring  rights  in  it  antagonistic  to  the  others, 
and  the  same  duties  are  imposed  as  if  a  joint  trust  were  created  between 
them,  or  by  the  act  of  a  third  party. 

limjED  Obuoation  Exists  bbtwbbn  Tenants  in  Common  to  Sustain 
Common  Interest,  Which  will  be  Enforced  in  Court  of  Equitt  as 
Trust,  and  the  purchase  of  an  incumbrance  or  outstanding  title  upon  the 
joint  estate  by  one  in  his  own  name  will  inure  to  the  benefit  of  all,  but 
they  will  be  compelled  to  contribute  their  respective  ratios  of  the  con- 
sideration pud. 

Trustee  cannot  Sell  and  But  Same  Propbrtt  because  of  the  antago- 
nistic interest  in  the  two  positions. 

Froof  of  Contents  of  Lost  Paper  ought  to  be  Such  as  to  Leatb'  No 
Doubt  as  to  Substantial  Parts  thereof,  but  the  strictness  of  this 
rule  is  somewhat  relaxed  in  cases  where  the  paper  has  been  lost,  withheld, 
or  destroyed  by  the  party  to  be  charged. 

Appeal  from  the  circuit  court  of  Haywood  county.  The 
opinion  states  the  case. 

A.  Wright,  and  T.  O.  and  W.  M.  Smith,  for  the  complainants. 
M,  and  E.  Brown,  for  the  defendants. 

By  Court,  Cabuthebs,  J.  The  complainants  and  defendants 
ure  all  the  heirs  of  John  Tisdale,  sen. ,  who  died  in  Boston  in  1798, 
the  owner  of  a  large  quantity  of  lands  in  West  Tennessee.  Hie 
lands  were  incumbered  at  the  time  of  his  death  with  a  mortgage 
in  favor  of  Blake  and  Green,  assigned  to  Mrs.  Mary  Oilman, 
and  the  title  otherwise  in  dispute.  Much  legal  controversy 
in  relation  to  it  ensued,  which  was  mostly  attended  to,  and  con- 
ducted to  a  Buooeesful  result,  by  James  Tisdale,  jun.,  one  of  the 
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lieirs.  The  estate  being  insolyent,  with  the  exception  of  this 
property,  and  most  of  the  heirs  otherwise  poor,  and  nnable  or 
unwilling  to  discharge  the  mortgage,  a  decree  passed  in  1830  for 
the  sale  of  the  land  to  foreclose  the  mortgage.  To  meet  this 
emergency,  and  save  the  lands,  the  defendant  Daniel,  and  his 
brother-in-law  Horton,  borrowed  six  thousand  dollars  from  one 
Oummings,  for  which  they  gave  their  bond  with  personal  enrety. 
With  this  money  Daniel  attended  the  sale  under  the  decree,  and  in 
November,  1830,  bought  five  thousand  acres  of  the  land  at  seventr 
cents  per  acre,  and  at  a  sale  of  the  balance,  in  May,  1831,  bought 
twenty-eight  thousand  five  htmdred  and  eighty  acres,  at  nine 
cents  per  acre,  making  in  all  thirty-three  thousand  five  hundred 
and  eighty  acres  for  six  thousand  and  seventy-two  dollars. 
These  sales  were  confirmed,  and  the  title  vested  in  the  said 
Daniel  individually,  who  constituted  the  defendant  lioving  his 
agent,  to  sell  the  land  as  he  could.  His  first  sale  by  Iioving, 
under  this  authority,  was  made  in  1832,  and  up  to  the  filing  of 
this  bill  he  had  sold  and  paid  over  the  proceeds  to  the  said 
Daniel,  to  the  amount  as  charged  in  the  bill,  of  forty-seven 
thousand  dollars,  but  he  states  from  thirty-five  thousand 
to  forty  thousand  dollars.  The  mortgage  debt  with  interest 
was  about  six  thousand  dollars,  and  this  was  paid  by  Daniel, 
on  his  said  purchases  in  November  and  May.  The  debt  to 
Cummings  was  paid  at  various  times  from  1836  down  to  1844, 
when  the  balance  of  three  thousand  two  hundred  and  forty-five 
dollars  and  nineteen  cents  was  paid.  These  payments  were 
doubtless  made  by  Daniel  out  of  the  proceeds  of  the  land  sales 
made  by  Loving  as  his  agent. 

The  object  of  this  bill  is  to  make  Daniel  account,  as  trustee,  for 
all  the  money  he  may  have  received,  after  deducting  the  amount 
paid  out  by  him  on  said  note  to  Cummings,  and  other  expenses, 
together  with  a  just  compensation  for  his  trouble;  and  to  estab- 
lish the  title  of  complainants  as  co-heirs  to  the  land  still  unsold, 
and  held  in  the  name  of  defendant. 

The  defense  is:  1.  That  he  purchased  the  land  at  a  judicial 
sale  for  himself,  with  funds  of  his  own,  for  which  the  com- 
plainants were  in  no  way  liable  after  they  had  all  fidled,  and 
some  of  them  refused  to  become  bound,  and  consequently  he  is 
entitled  individually  to  the  benefits  of  his  purchase,  as  the  risk, 
haseard,  and  trouble  were  all  incurred  by  him;  and  2.  That  he 
is  protected  by  the  statute  of  limitations,  and,  at  all  events,  l^ 
the  lapse  of  time,  as  it  was  more  than  twenty  years  from  his  lasl 
purchase  and  the  vestitnre  of  title  before  the  hill  was  filed. 
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1.  Can  the  ground  of  defense  first  stated  avail  him?  We 
think  not,  for  seyeral  reasons.  He  was  jointly  interested  in  the 
land  with  the  complainants,  as  tenant  in  common  by  descent. 
As  such,  he  will  be  regarded  as  acting  for  all  in  the  removal 
of  an  incumbrance,  or  perfecting  the  title,  unless  the  con- 
trary is  clearly  made  to  appear:  Keech  v.  Sandford^  1  White 
&  Tudor's  Lead.  Cas.  56,  note.  Tenants  in  common  by 
descent  are  placed  in  a  confidential  relation  to  each  other  by 
operation  of  law,  as  to  the  joint  property,  and  the  same  duties 
are  imposed  as  if  a  joint  trust  were  created  by  contract  between 
them,  or  the  act  of  a  third  party.  It  may  be  different  where 
ihey  claim  title  by  distinct  purchasers,  even  of  the  same  origi- 
nal title,  but  that  is  not  the  case  before  us.  Being,  then,  in- 
terested with  and  for  each  other  in  the  property,  each  one  is 
pirohibited  from  acquiring  rights  in  it  antagonistic  to  the  others: 
Keech  y.  Sand/ord,  supra.  Being  associated  in  interest  as  ten- 
ants in  common  by  descent,  an  implied  obligation  exists  to  sus- 
tain the  common  interest.  This  reciprocal  obligation  will  be 
▼indicated  and  enforced  in  a  court  of  equity  as  a  trust.  These 
relations  of  trust  and  confidence  bind  all  to  put  forth  their  best 
exertions,  and  to  embrace  every  opportunity  to  protect  and 
secure  the  common  interest,  and  forbid  the  assumption  of  a 
hostile  attitude  by  either;  and  therefore  the  purchase  by  one 
of  an  outsanding  title,  or  an  incumbrance  upon  the  joint  estate, 
in  his  own  name,  will  inure  to  the  equal  benefit  of  all,  but  they 
will  be  compelled  to  contribute  their  respective  ratios  of  the 
consideration  actually  given:  Lee  v.  Fox^  6  Dana,  171-176;  and 
Van  Borne  v.  Fonda,  5  Johns.  Ch.  388,  where  Chancellor  Kent 
lays  down  the  doctrine  ably  and  correctly:  "  The  condition  of 
«qual  contribution  to  the  expense  of  the  purchaser  has  been 
complied  with  in  the  case  before  us  by  the  application  of  the 
proceeds  of  the  sales  of  the  common  property.  If  this  had  not 
been  so,  and  the  money  not  brought  into  court,  the  same  would 
be  raised  out  of  the  land  by  sale." 

Theie  may  be  cases  where  one  tenant  in  common  may  pur- 
chase in  an  outstanding  title  for  his  own  benefit,  but  this  is  not 
one  of  them,  nor  is  this  a  case  of  that  kind,  but  it  is  one  where 
an  incumbrance  of  a  mortgage  was  removed.  In  such  a  case, 
we  are  aware  of  no  exception  to  the  application  of  the  rule 
stated. 

But  the  purchase  in  this  case  was  made  under  a  decree  to 
loxecloBe  the  mortgage  made  by  the  ancestor  upon  the  property 
descended.    This,  it  is  insisted,  saves  the  defendant  from  tiis 
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opezHUon  of  the  general  preTailing  principle  we  hsTe  laid  down. 
We  aie  not  prepared  to  admit  that  there  is  any  such  exception 
where  the  decree  is  made  for  the  satisfaction  of  an  incambiance, 
and  no  provision  inserted  in  the  decree  allowing*  the  common 
owners  to  become  purchasers.  But  in  such  a  case  we  think  the 
law  is  otherwise.  Any  one  of  the  joint  owners  may  purchase,  and 
the  sale  is  good,  but  the  benefits  must  inure  to  all,  and  not  to  him 
alone,  unless  the  others  choose  to  acquiesce  in  it,  either  before 
or  after  the  purchase,  so  as  to  bind  them,  and  in  such  a  case  as 
this  there  can  be  no  difference  between  a  sale  under  the  deed  and 
a  decree  upon  it.  Whether  the  same  principle  would  apply  in 
sales  for  the  general  debts  of  the  ancestor  or  for  partition  need 
not  now  be  considered. 

In  the  case  under  consideration,  however,  we  do  not  think  it 
important  to  examine  that  proposition  further,  as  we  iBgaxd  the 
defendant  in  the  light  of  a  direct,  express  trustee  for  the  com- 
plainants, in  his  whole  connection  with  these  lands,  from  and 
at  the  tirae  of  his  purchase  to  the  present  time.  We  think  it 
is  clearly  established  that  he  was  clothed  with  that  character  at 
the  commencement,  and  that  it  has  never  been  successfnllj 
thrown  off,  but  that  it  closely  adheres  to  him,  and  must  regu- 
late the  rules  of  his  liability. 

This  depends  upon  a  controverted  fact  in  relation  to  the 
nature  and  objects  of  a  writing  executed  by  him  and  deposited 
with  bis  brother-in-law  Horton,  now  deceased,  whose  children 
are  complainants.  Much  proof  and  argument  have  been  di- 
rected to  this  point.  The  bill  charges  that  the  said  sum  of  six 
thousand  dollars  was  borrowed  by  defendant  and  Horton,  for 
the  express  object  of  redeeming  the  land  from  the  mortgage  of 
Mrs.  Oilman,  for  the  benefit  of  all  the  heirs,  and  placed  for  that 
purpose  in  the  hands  of  defendant,  as  agent,  whose  obligation 
was  executed  to  that  effect  and  retained  by  Horton  till  1842, 
when  it  was  delivered  up  to  defendant,  in  conformity  to  some 
private  arrangements  between  themselves,  and  destroyed.  The 
answer  admits  the  existence  of  a  paper,  but  says  it  only  em- 
braced stipulations  between  Horton  and  himself,  which  were 
complied  with  at  their  settlement  in  1842. 

"The  precise  language  of  this  agreement,"  says  the  answer, 
*'  is  not  recollected  by  the  defendant,  but  his  best  remembrance 
is,  that  he  was  to  give  the  said  Enoch  Horton  a  share,  as  one 
of  the  heirs  of  James  Tisdale,  of  all  such  lands  as  he  might  pur- 
chase." In  the  next  paragraph,  in  answer  to  an  allegation  and 
interrogatory  in  this  bill,  he  adds:  "  Something  was  said  in  the 
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agreement  about  the  heirs  of  James  Tisdale,  but  what  it  was 
this  defendant  cannot  recollect,  nor  has  he  any  opinion  or  belief 
as  to  what  interest,  if  any,  was  secured  to  said  heirs  by  said 
agreement.  Of  one  thing  he  is  very  certain,  that  the  heirs  of 
said  James  Tisdale  were  not  consulted  about  the  agreement,  nor 
were  any  but  this  defendant  and  Horton  parties  to  it,  nor  was 
Horton  in  any  way  their  agent,  or  acting  for  them  in  the  mat- 
ter," nor  was  it  intended  or  agreed  that  he  was  to  act  as  trus- 
tee for  them,  nor  were  any  of  them  but  Horton  to  be  interested 
in  any  purchase  he  might  make.  He  states  that  he  afterwards, 
in  1842,  settled  with  Horton,  and  paid  for  his  interest  a  debt 
which  he  owed  to  Simon  Tisdale,  of  three  thousand  three  hun- 
dred and  eighty-six  dollars  and  eighty-four  cents,  for  which  a 
receipt  is  exhibited.  This  he  says  he  agreed  to  do,  upon  the 
condition  that  Horton  would  surrender  or  destroy  said  written 
agreement,  and  the  one  or  the  other  was  done.  But  in  relation 
to  the  written  agreement  he  says  he  "  has  no  very  distinct  rec- 
ollection of  what  became  of  it,  but  his  best  impression  is,  that 
it  was  destroyed  at  the  request  of  Horton.  It  is  not  now  in  the 
defendant's  possession,  nor  does  he  believe  it  is  now  in  exist- 
ence." So  it  seems  that  "  now,"  that  is,  at  the  filing  of  the  an- 
swer, it  was  not  in  existence,  according  to  the  best  belief  of  the 
defendant.  It  is  very  singular  so  important  a  paper  should  be 
lost  or  intentionally  destroyed  by  him,  if  it  was  of  the  tenor  and 
purport  he  states. 

"  Something  was  said  in  it  about  the  heirs  of  James  Tisdale," 
but  what  it  was,  or  what  interest,  if  any,  it  secured  to  them,  he 
cannot  recollect.  Other  proof,  then ,  must  be  referred  to  to  ascer- 
tain its  contents.  Samuel  T.  Tisdale,  a  son  of  James  Tisdale, 
jun. ,  proves  that  he  saw  it  in  the  hands  of  Horton  in  1832,  and  that 
it  bound  the  defendant  "  to  act  as  agent,  in  the  matter  concern- 
ing the  Tennessee  lands,  for  the  benefit  of  the  heirs  of  James 
Tisdale,  the  elder."  In  his  deposition,  he  exhibits  a  letter 
which  he  wrote  to  his  father  in  1833,  which  contains  this  state- 
ment, in  relation  to  the  instrument  signed  by  Daniel;  its  purport 
is  "  that  he  was  to  act  for  the  benefit  of  the  heirs,  without  appro- 
priating anything  to  his  own  purpose  individually ;  and  it  was  stip- 
ulated in  that  obligation  that  he  was  to  proceed  to  Tennessee  as 
an  agent  for  the  heirs,  precluding  himself  entirely  in  that  obli- 
gation from  doing  or  acting  differently  from  what  you  as  an  heir 
would  approve.  The  obligation  I  saw,  read  it,  and  it  is  now  in 
existence.  It  was  Daniel's  own  request  that  such  an  instrument 
•hould  be  executed  before  he  left,  to  guard  sgainst  any  innova- 
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tions  TiiK>n  the  just  lights  of  the  heirs.  I  am  pexfeeily  aatisfied 
myself  that  there  is  no  disposition  on  his  part  whatever  ti> 
mrong  you  ont  of  a  dollar." 

This  letter  was  written  after  the  purchase  by  Daniel  in  his 
own  name,  and  to  allay  the  fears  that  had,  it  seems,  arisen  in 
the  mind  of  James  as  to  his  intentions  and  purposes.  The  wit^ 
ness  had  just  held  a  conversation  with  Horton  on  the  subject  at 
the  instance  of  his  father,  and  inspected  the  instrument,  and  his 
recollection  was  fresh  as  to  its  contents,  which  is  strongly  oor- 
roboratiye  of  his  present  statement  of  its  character. 

The  deposition  of  Benjamin  Parsons  is  conolusiye  as  to  the 
character  in  which  Daniel  was  acting.  The  witness  was  the 
attorney  and  agent  for  the  Boston  creditors  of  James  Tisdale, 
the  elder,  and  visited  this  state  every  year  from  1830  to  1836  on 
that  business  in  connection  with  these  lands.  His  object  was 
to  make  them  liable  for  the  debts  he  represented.  He  says 
Daniel  told  him  in  1831  that  he  was  acting  for  all  the  heirs,  and 
in  1833  that  the  lands  belonged  to  all  the  heirs.  *'  He  alwaya 
said  that  the  lands  there  belonged  to  all  the  heirs  of  his  father." 
Again:  "In  all  the  conversations  I  had  with  Daniel,  and  I 
believe  they  were  at  four  or  five  different  times,  he  never  once 
gave  me  to  understand  that  in  paying  the  mortgage,  as  afore- 
said, he  was  acting  solely  for  his  own  benefit,  or  to  get  the  land 
for  his  own  use,  but  he  said  in  all  that  he  did  he  considered 
he  was  acting  for  the  benefit  of  all  the  heirs  of  his  &ther,  to 
whom  he  considered  the  lands  belonged."  Again,  in  answer  to 
another  interrogatory,  he  says:  "  In  1834  and  1835  I  had  con- 
versations with  him  on  the  same  subject,  when  he  repeated  the 
statements  made  to  me  in  former  years,  and  gave  me  to  under- 
stand that  the  lands  belonged  to  all  the  heirs  equally,  only  that 
he  had  a  claim  or  lien  extra  on  them  for  the  amount  he  had  paid 
on  the  mortgage  to  redeem  them.  His  whole  object,  he  stated, 
was  to  free  the  whole  land  from  the  incumbrance  of  said  mort- 
gage." This  witness  is  in  no  way  impeached,  nor  is  his  credit 
affected  by  any  interest  or  connection  with  the  parties,  and  the 
facts  he  states  are  surely  conclusive  as  to  the  character  in  which 
the  defendant  was  acting,  and  well  comport  with  the  existence 
and  stipulations  of  the  written  obligation  as  described  by  Samuel 
T.  Tisdale. 

Mr.  Fogg,  who  was  the  attorney  of  the  heirs,  speaking  to  tiie 
same  point,  says  that  he  considered  Daniel  as  the  '*  agent  of  his 
brothers  and  sisters,  and  that  his  object  was  to  secure  himedf 
and  Horton  for  their  advances,  and  to  receive  a  liberal  oompen- 
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fsatioii  for  hia  aerrioes  and  trouble  in  coming  to  ihia  oonntiy, 
and  to  preTont  the  creditora  of  hia  brother  Jamea  from  taking 
all  hia  intereat  in  the  property,  and  to  prevent  the  creditora  of 
hia  father  from  obtaining  the  benefit  of  a  long  and  complicated 
lawanit,  when  they  were  unwilling  to  advance  any  money  for  ita 
prosecution.  There  were  alao  one  or  two  of  hia  brothera  who 
would  render  no  active  aaaiatance,  and  he  wiahed  them  not  to 
have  any  right  to  control  the  property.''  It  also  appeara  from 
the  evidence  of  Mr.  Fogg  that  the  title  to  these  landa  waa,  at  the 
death  of  Jamea  Tiadale,  sen.,  mostly,  if  not  entirely,  in  a  nuw 
by  the  name  of  Daniel  Wheaton,  and  the  object  of  the  pro- 
tracted and  ezpenaive  litigation,  commencing  in  1819  and  ter- 
minating perhapa  in  1830,  to  which  Jamea,  jun.,  attended  under 
a  power  of  attorney  from  the  other  heira,  waa  to  eatabliah  the 
right  of  Jamea  Tiadale'a  heira  to  one  moiety  of  it,  amounting  to 
about  sixty  thouaand  aorea.  Thia  favorable  reault,  however, 
waa  incimibeKed  with  the  mortgage  aforesaid,  to  raise  the  one 
^bali  of  which  the  landa  recovered  were  decreed  to  be  aold  in 
1830,  aa  before  atated.  The  mortgage  had  been  given  by 
Wheaton  to  aecure  the  sum  of  eight  thousand  doUara,  borrowed 
for  the  joint  adventore,  and  which  waa  veated  in  the  said  landa. 

It  seems  that  it  waa  in  conaequence  of  the  advice  of  counsel 
that  the  defendant  permitted  the  land  to  be  sold  under  the  de- 
cree, and  became  the  purchaser,  instead  of  discharging  the  in- 
cimibrance  by  paying  off  the  decree  without  a  sale,  as  was  hia 
purpose  when  he  came  out.  This  fact  of  itaelf  is  sufficient  to 
show  that  he  procured  the  funda  and  came  out  to  relieve  the 
land  for  the  benefit  of  all,  for  the  joint  benefit,  and  not  to 
become  a  purchaser  on  his  own  account  in  aeveralty.  The  rea- 
son given  for  the  advice  to  purchaae  in  his  own  name  was,  that 
it  might  mors  effectually  ward  off  the  creditors  of  his  father 
from  the  whole,  and  thoae  of  hia  brother  Jamea  from  hia  part, 
and  theee  were  the  reasons,  aa  Mr.  Fogg  underatood  Daniel, 
that  operated  upon  him. 

Without  further  reference  to  the  &cta  aa  developed  by  the 
pleadinga  and  proof,  it  ia  aufficient  to  say  that  to  our  minds  the 
isonduaion  ia  irresiatible  that  Daniel  undertook  to  act  for  the 
benefit  of  all  the  heira  in  the  writing  executed  by  him,  and  that 
hia  determination  to  appropriate  the  laige  benefite  of  the  opera- 
tion to  l^imaAlf  waa  not  thought  of  at  the  time,  or  until  long 
afterwarda,  and  that  if  the  purpose  waa  entertained,  it  waa  not 
diacloaed  until  very  recently  before  the  filing  of  thia  bill.  Hia 
own  deehurationa  to  Kennedy,  juat  before  the  filing  of  the  bill, 
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were  to  this  effect.  There  has  been  mach  darknefls  and  obeca- 
rity  observed  in  his  actions,  and  more  still  in  his  conrersations 
wiih  the  heirs.  They,  or  at  least  most  of  them,  have  certainly 
been  induced  by  him  to  believe  that  all  things  would  come  out 
right  in  the  end,  and  full  justice  be  meted  out  to  them  at  the 
proper  time.  The  sales  of  the  lands  were  still  progressing,  and 
the  business  not  yet  prepared  for  final  settlement.  So  if  it  weie 
a  trust  at  all,  it  was  a  continuing  and  unclosed  one. 

But  what  is  the  legal  consequence  of  the  conclusion  at  which 
we  have  arrived  as  to  the  existence  of  the  written  obligation  by 
which  an  express  trust  was  created  ?  But  another  argument  is 
here  made,  which  is  entitled  to  notice  before  we  answer  that 
question.  It  is  that  in  case  of  a  lost  instrument  veiy  dear  and 
explicit  proof  of  its  contents  is  required  before  it  will  be  set  up 
as  the  foundation  of  rights  and  obligations,  and  that  such  is 
not  the  case  here;  but  it  is  insisted  that  the  contents  of  the 
paper  are  too  vaguely  and  unsatisfactorily  made  out  to  author- 
ize a  court  to  decree  its  specific  execution,  or  to  make  it  thtf 
basis  of  a  decree.  The  rule  is  correctly  laid  down  by  Marshall, 
C.  J.,  in  Tayloe  v.  Biggs,  1  Pet.  691:  ''The  proof  of  the  con- 
tents of  a  lost  paper  ought  to  be  such  as  to  leave  no  reasonable 
doubt  as  to  the  substantial  parts  of  the  paper:"  Benner  v.  Bank 
of  Columbia^  9  Wheat.  697.  It  may  be  remarked  that  the  strict- 
ness of  the  rule  on  the  subject  of  the  contents  of  lost  papers  is 
somewhat  relaxed  in  cases  where  they  have  been  lost,  withheld, 
or  destroyed  by  the  person  to  be  charged,  as  spoliators  cannot 
claim  the  advantage  of  the  strict  rule.  But  vrithout  any  abate- 
ment of  the  rigidity  of  the  principle  as  laid  down  by  the  author- 
ities, we  must  say  that  the  proof  leaves  no  reasonable  doubt 
upon  our  minds  of  the  "substantial  parts  of  the  paper"  in 
question.     We  consider  them  fully  and  fairly  made  out. 

A  princely  estate  in  lands  was  at  stake.  It  had  been  rescued 
from  the  first  hazards  to  which  it  was  exposed  by  the  long  and 
laborious  personal  attention  and  efforts  of  James,  one  of  the 
joint  owners,  vrith  some  pecuniaiy  assistance  from  Horton;  and 
again  it  was  in  danger  of  being  sacrificed  for  this  mortgage 
debt,  amounting  to  but  a  vezy  small  proportion  of  its  value,  and 
Daniel  and  Horton,  by  the  use  of  their  credit,  were  enabled 
and  undertook  to  rescue  it  for  the  conmion  benefit.  To  evince 
that  purpose,  to  guard  against  the  accident  of  death,  and  to 
allay  any  suspicions  that  might  then  or  afterwards  spring  up  as 
to  the  fidelity  of  the  agent  in  the  discharge  of  the  trust  which 
he  had  taken  upon  himself,  the  paper  in  question  vras  ezeonted. 
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Thus  circumstanced,  then,  could  he  take  to  himself,  indiyidu- 
allj,  the  benefits  of  his  purchase,  to  the  exclusion  of  his  co-ten- 
ants ?  Surelj  not.  Nothing  is  better  settled  in  equity  juris- 
prudence. It  is  one  of  the  canons  of  a  court  of  equity  that  one 
who  undertakes  to  act  for  others  cannot  in  the  same  matter  act 
for  himself.  Where  confidence  is  reposed,  duties  and  obligations 
arise  which  equity  will  enforce.  A  trustee  cannot  throw  off  the 
trust  at  pleasure,  to  the  injury  of  the  cestui  que  trust.  He  will 
not  be  allowed  to  mix  up  his  own  interests  and  a£Burs  with  those 
of  the  beneficiary.  This  doctrine  has  its  foundation,  not  so 
much  in  the  commission  of  actual  fraud,  but  in  that  profound 
knowledge  of  the  human  heart  which  dictated  that  hallowed 
petition,  "Lead  us  not  into  temptation,  but  deliver  us  from 
evil,"  and  that  caused  the  announcement  of  the  infallible  truth, 
that  *'  a  man  cannot  serve  two  masters."  The  right  to  sell  and 
to  buy  cannot  exist  in  the  same  person,  because  of  the  antago- 
nistic interest  in  the  two  positions.  Hence,  the  fairness  or  un- 
fairness of  the  transaction,  and  the  comparison  of  price  and 
value,  or  the  existence  or  absence  of  actual  fraud,  are  not  per- 
mitted to  enter  into  the  consideration  of  the  court.  It  is  enough 
that  the  relation  of  trustee  and  cestui  que  trust  existed.  This 
appearing,  the  investigation  is  at  an  end,  and  the  doctrine  ap- 
plies with  all  its  force.  It  is  certainly  too  late  in  the  day  to  re- 
quire the  citation  of  authorities  to  establish  this  doctrine.  But 
they  may  be  found  collected  in  the  cases  of  Keech  v.  Sandfard, 
1  White  &  Tudor's  Lead.  Cas.  47-58,  and  Fox  v.  MaohreOi,  Id. 
105-146,  as  to  the  two  aspects  in  which  we  have  discussed  this 
case. 

It  is,  however,  not  very  cogently  insisted  in  the  argument,  if 
at  all  relied  ui>on,  that  the  defendant  can  be  saved  from  liability 
to  complainants,  if  the  existence  of  the  paper  with  the  contents^ 
as  charged  in  the  bill ,  are  established  to  the  satisfaction  of  the  court 
under  ttie  rules  of  law.  This  we  have  said  has  been  done.  The 
defendant,  therefore,  must  be  held  to  account  as  an  express 
trustee  for  all  the  moneys  which  have  been  received  by  him  for 
the  resale  of  the  lands  purchased  at  the  mortgage  sale,  with 
interest,  and  the  title  to  so  much  of  said  land  as  has  not 
been  sold  will  be  vested  in  complainants  as  tenants  in  common 
with  the  defendant.  He  will  be  credited  with  whatever  he  may 
have  paid  out  on  account  of  said  lands,  with  a  reasonable  allow- 
ance for  his  services.    The  details  will  be  set  out  in  the  decree. 

It  has  not  been  thought  important  to  discuss  the  questions 
made  in  the  argument  arising  upon  the  statute  of  limitations. 
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and  lapse  of  tima,  as  the  view  we  haye  taken  of  the  character  of 
the  trast  (bemg  ezpreae  and  continaing)jni]Bt,  as  will  be  readily 
seen,  pat  those  questions  out  of  the  case. 

ToTTEN,  J.,  dissented. 


Pdbcqeum  ov  OuTScuTDiiro  TasM  bt  Om  Tbhaht  nr  Coioroif  whl,  d 
Equitt,  Lbturk  to  Bsnxfit  07  All,  the  parehaaor  being  entitled  to  oonferi- 
bution  from  the  co>tenant8  for  the  latter's  proportion  of  the  price  paid  for 
Buch  title:  Venable  v.  Beauchamp,  28  Am.  Dee.  74,  and  aete  83»  when  tkt 
question  ia  diaonaaed;  SneetTB  ffein  v.  AtkertoB,  32  Id.  7Q;  AeeisrT.  Wamgk, 
57  Id.  251;  Gen^  v.  Gentry,  SO  Id.  137,  and  caaea  ooUeoted  m.  note  thanftD 
140. 

T&uarm  can  nsvxr  bb  Pubohaskb  upov  Salb  of  Tkitst  Ebtatb:  JBel- 
ardaon  t.  Jones,  22  Am.  Dec.  293,  and  note  302,  collecting  prior  caaea  in  Urn 
aeries;  HutU  v.  Betas,  24  Id.  274;  Armtirong  v.  Campbell,  Id.  556;  SeaU  v. 
Freekmd,  45  Id.  310,  and  caaea  in  note  314;  PraU  v.  Tkon^mt,  48  Id.  482: 
and  see  Worthy  ▼.  Johnson,  52  Id.  309,  and  note  406.  Porchaae  of  a  tmatea 
at  hia  own  aale  to  himaelf  of  thetrbat  eatate,  or  to  another  for  hia  benefit,  viQ 
be  set  aaide:  SaUmarsh  v.  Beene,  30  Id.  525,  note  530;  ScoU  v.  /Veridwl,  4S 
Id.  310,  note  314. 

Tenants  in  Comkon  bt  Dbbcbnt  abb  Plackd  ih  CoBBimanAit  BaLAXioa 
TO  Each  Othbb  by  Opebation  ov  Law,  and  the  aaae  drnties  am  iaipQaad  aa 
if  a  joint  troat  were  created  between  them  by  contiact  or  the  act  of  a  third 
party,  so  that  nothing  else  appearing,  each  will  be  conaidered  a  tniatee  for 
the  others,  and  will  be  held  not  competent  to  acquire  antagomatic  rigfati  in 
the  common  property  aa  against  the  otiiers;  tlie  principal  eaaa  ia  qaotod, 
approved,  and  adopted  to  this  effiBct  by  Freeman,  J.,  in  deliTeciiig  Hm  opiaioB 
in  Saunders  t.  Woolman  A  Co,,  7  Lea,  202;  and  the  princ^al  oaae  is  cited  ta 
the  same  effect  in  Hcuriaon  v.  Winston,  2  Coop.  Ch.  547. 

Tenants  in  Common  bt  Desobnt  Sustaininq  Relations  of  Tbdbt  and 
Confidence  to  EIach  Other,  they  are  all  bound  to  exert  themaelvea  in  pn>- 
tecting  the  common  interest:  WURams  v.  Gideon,  7  Heiak.  620^  and  in  tl» 
removal  of  an  incambrance,  or  perfecting  the  title,  nnleaa  the  contrary  daariy 
appears,  each  ia  regarded  aa  acting  for  all:  Saunders  v.  Wootman  A  Co.,  7  Lea, 
202;  Lafferty  v.  Turley,  3  Sneed,  182,  all  citing  the  principal  case  to  these 
points.  Judge  Freeman,  in  delivering  the  opinion  in  King  v.  Rowan,  10  Heisk. 
682,  aaya  that  Judge  Wright,  in  delivering  the  opinion  in  the  principal  caai^ 
"  lays  down  the  general  rule  aa  broadly  aa  the  authoritiea  will  wazxant  in  caaea 
ol  tenanta  in  common  by  deaoent,  and  he  adda,  however,  th^  'it  may  be  dif- 
ferent where  they  claim  title  by  distinct  purchaaea,  even  if  the  aame  orilgiBal 
title,*  and  that  'there  may  be  cases  nfhere  one  tenant  in  common  may  pur- 
chase in  an  outstanding  title  for  his  own  benefit,  but  this  is  not  one  of  tlMn.' " 
The  learned  judge,  after  thus  quoting  from  the  principal  oaaa,  decidea  that 
the  case  which  he  haa  under  ooneideration  falla  within  the  cxceptionB  to  tbs 
general  rule  there  laid  down. 
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AcPAOM  for  &Im  repraaentation,  o59. 

for  fabe  representatioii,  mAoiUt  mnit  be  proved.  5001 

lighte  of,  whet  eesign^ble,  660. 
Adtaugbmimts,  intereet  on,  never  allowed,  118. 
AmimjCBNT  of  town  reoorde  by  former  officer,  892. 
Aauomcurr,  draft  or  bill  of  fwotiai^  belbfe  aooepteiioe  ie  doI^  SU. 

of  caoae  of  action  for  oonvernon  of  ohattela,  617« 

of  canee  of  action  for  personal  tort,  517. 

of  oaase  of  action,  what  permitted,  500. 

of  eqoitable  canee  of  action,  517. 

Bank  check,  difference  between  and  bill  of  exchan^  634. 

check,  forged,  reeponeibility  of  drawer,  who  paye,  63L 

signatare  of  cnitomen,  its  duty  to  know,  631. 
B^ifXBUPTOT,  diacharge  in,  effect  and  conclotiveneas  of»  846. 
Bill  ov  Bzohanos,  oral  acceptance  of,  297. 
Bomw,  aadgnment  of,  428. 

bonaJSde  holder  may  presume  they  were  lasaed  by  authority.  428. 

negotiability  of  coupons,  428. 

pledge  of,  429. 

with  payees  name  in  blank,  428. 

See  CouponB. 

Childsxn,  liability  of  parents  to  strangers  for  support  of,  279. 

liability  of  parents  to  support,  279. 

liability  of,  to  support  parents,  281. 
OoMM ON  Garbub,  liability  for  negUgeooe  of  mannlaotoren,  02MKS8L 

liability  for  latent  defects,  568. 

liability,  power  of,  to  limit  by  notioe,  393b 

must  accept  goods  from  all  who  apply,  671. 

of  passengers  by  railroad,  duties  of,  523. 

of  passengers  by  steamship,  duties  of,  524. 

of  passengers,  liability  of,  for  aoddents,  525<-528. 

of  passengers,  must  avail  themselves  of  new  inventJons,  582. 

of  passengers,  must  exercise  extreme  skill  and  vigilance,  522. 

of  passengers,  not  insurers  of  their  salety,  526. 

presumption  of  neglect  when  accident  results  from  delsot  In  vtsUdeb  52L 

vehicles,  duty  respecting,  521. 
OoHSiDKBATiON,  partial  or  total  failure  of ,  as  a  defense,  91. 
OosCTiTOTiOHAL  Law,  liability  for  acts  done  under  unooBaHtatfional  statati^ 
51. 
Dae  Yob  UOT— 18  18i 
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Ooavtnunom^  mpHj  has  bo  poirsr  to  MqoMtor  or  dlMQlf% 

VBOMTW  off  iiiodlirvDti  4ML 

reooiTor  of,  when  may  bo  i^ipointod,  48S. 

light  of  aetioii  for  ttnoMUMnti  or  sobMriptioM^  SO0L 

•abioription  to»  relaMe  of,  by  oha^go  in  dMrtor*  S7IL 
OovTom,  aetiooi  on,  442. 

aetiona  on  in  the  national  ooorta,  444. 

aetiona  on,  when  mafntaiwaMe  hy  hoUUn  of  boBd%  4A 

are  oonetrned  in  oonaection  with  the  bonda,  4tt 

tqrwhom  iaRied,429L 

eomplaint  on,  431. 

dayaof  giaoe,  434. 

daya  of  payment,  434. 

dflfinitioD  of,  430. 

defenaee  to,  436. 

demand  of  payment  not  foqnired,  4S8;  4SI^  4SSi 

eatoppel  againat  denying  TaEdity  of,  437* 

fonn  of,  430. 

intereat,  when  allowed  on,  441. 

interatt,  when  not  allowed  on,  442, 

iained  without  authority,  436. 

U§  pendens  doea  not  affect  poxehaaers  4Ml 

mnnicipal,  actions  on,  444. 

negotiabiUty  of,  420,  432. 

order  of  payment,  440. 

overdue  are  still  negotiable,  434. 

overdne  attached  to  bond,  430. 

payee,  taiinre  to  designate,  433. 

payment  of  bonds,  no  defense  to,  443. 

preaentment  for  payment,  437. 

preaentment  to  charge  guarantor,  4381 

preaamption  in  fayor  of  holder  of,  436w 

recitals  in  are  oonclosive,  437. 

secured  by  mortgage,  430. 

aignatores  to,  431. 

statute  of  limitation  against,  444. 

stolen,  purchaser  of,  435,  436. 

suit  on,  without  producing  bond,  431. 

transfer  by  delivery,  438. 
Gbeditob's  Bill^  lien  essential  to  support,  464. 
GumvAL  Law,  what  creditors  may  file,  176. 

killing  person  found  in  act  of  adnkeiy,  508b 

stolen  goods,  possession  of  aa  evidenoa  of  orima^  191^ 

DmxinoH  of  aboeno»  from  state,  206^ 
of  coupons,  430. 
of  emblements,  300. 
of  estovers,  367. 
of  honse^bota,  367. 
of  hay-bote^  388^ 
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Dmnnov  of  plov^boia^  868. 

of  receiver,  482. 

of  redding  within  the  state,  208. 
BuoBDXBLT  HousB,  ertdenoe  on  indicrtmant  lor  ketplm^  80l 
DowKR,  divested  by  partition  aale,  28& 

BjBcnmrr,  receiver  in,  494. 
BMBLmxirfs,  defined,  888. 

right  of  tenant  for  life  t0|  808L 
buoynta,  hay-bote,  868L 

hoose-bote,  867. 

Idnds  of,  9ffl. 

plow-bote,  868. 

rights  of  tenant  for  life  to»  867. 
Budxngi  by  parol  to  show  that  note  was  given  aa  ooOatanl  aauul^,  tL 

of  offer  to  oompromiae,  88. 

in  indictment  for  keeping  disorderly  honse,  Bfk 
RucuTiow  Sali,  notioe,  omission  of,  105. 

retention  of  possession  by  defendant,  655. 

sheriff's  deed,  whether  evidence  of  jadgment^  602^ 

FkrvuRis,  right  of  removal  after  termination  of  contract  to  pnrohaaa,  T^ 

QvARAwrr,  constraotion  of,  548. 

ImnOTHXNT,  when  need  not  negative  provisos  and  ezoeptiona,  I8& 
l5FAifTS,  receiver  of  estate  of,  490. 

Isvuvcnoir  to  prevent  act  directed  by  nnconstitational  statotSi  ^ 
Ikbolvsnot,  discharge,  conclusiveness  of,  514. 

discharge,  effect  on  creditors  omitted  from  schedule,  518. 

discharge,  recitals  in,  as  evidence  of  jnrisdiotion,  514. 
IVBU&AKOi,  conditions,  waiver  of,  221. 

Jwawarr  by  conf eanon,  statement,  suffidenoy  of,  50L 

diamiasing  bill,  effect  of  as  a  bar,  846. 

of  sister  state,  authenticating,  290. 
JvmciAL  Ofucsb,  liability  of,  51. 

LmiATio,  receiver  of  estate  of,  490l 

MiOHATfio'g  LncN  for  materials  fnmisned  for  bat  not  used  In  **^^****gi  87% 
MOBTOAOS,  receiver  in  suit  to  foredose,  492-494. 

Nams,  amending  writ  as  to,  64. 

KaooTiABLB  IvsTBUif  BNTs,  payee,  agent  named  instead  of  prindpal*  187. 

payee,  certainty  required  in  dedgnating,  156. 

payee,  must  be  named  or  described,  156,  186. 

payee,  name  of  in  blank,  166. 

payee,  want  of  certainty  in,  what  fatal,  157. 

payee,  when  two  persons  have  same  name,  whion  Is  pmamsd  to  bs^  ISl 

payee,  pledge  of,  with  power  of  sale,  429. 
Kovsuir,  compulsory,  631. 
HoviOB  of  sale  under  mortgage,  requidtes  of,  242. 

of  unrecorded  deed,  from  what  inferred,  241. 

tenant's  possesdon  is  not  notice  of  lessor's  titles  242. 
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^ABDOKy  ootttMct  to  «nd»T(or  ti>  praeanb  whtiAt&r  valid,  S& 
lialiili^  €f  li«kw  to  Mipport  Ui  clHldn^  27a 
IfaMiiy  to  ataangew  who  famMJi  — nwriM  far  childi^, 
Birer  iwndmg  action  for  aoooaiit  and 
wlmi  pcopttTy  487> 

w  luaaauia  of  nlativa^s  abili^  to 
wlio  liable  for  support  of,  279-281. 
1  property,  I4SL 

Imb  than  that  dna  under  compontion 
itan.  1^ 
of  amn  Imb  than  that  due  when  a  diachaige,  140. 
of  nm  leM  than  that  dne  when  not  a  diachaige,  lS»-143b 
^  flm  \&tm  than  that  dna  on  an  onliqiiidatod  daim,  140l 
of  aomleea  than  that  dae  before  maturity  of  debt,  141. 
pnaomption  of,  from  giTinf^  note,  2961. 
FbUBnra  non- joindsr  of  parties,  how  taken  advantage  ol,  0SL 
under  the  code,  general  mks  ifiwwtiing  soiBoHnej  o(  ML 
FooB  Rn^novs,  liability  for  l^eir  support,  279-281. 
who  liabla  to  sapport  onder  American  atatates,  2701 
wlio  liable  to  support  under  Rnglish  statates,  27d. 
Ttaaxnanov  of  negligenoe  iHien  pamengrir  is  injured,  0O8w 

Railboad  Ck>BFO&ATiONS,  duty  of,  as  to  roadway,  rails,  and  bridga%  ML 
dnty  of,  to  keep  platform  and  its  appibachea  free  from  snow  and  ioa^  ttk 
6ntj  of,  to  light  platform  and  approaches,  524. 
liabUity  for  defects  in  track,  rails,  platforms,  bridges^  eto^  fifilL 
negligenoe,  bnrdeo  with  respect  to  proof  o^  60Gw 
liability  for  injnriee  to,  676. 
caation  as  to  appointing,  482. 
definition  of,  482. 

diaoretion  of  court  with  respect  to  appohiUug^  4fl9L 
evidenoe  to  justify  appointing,  488. 
in  actions  between  debtor  and  creditor,  481. 
in  actions  between  vendor  and  pmrih—r,  48L 
in  diToroe  suit,  485. 
in  ejeotment,  484. 
in  foreclosure  suit,  492. 

notice  not  required  of  applioatloii  to  appoM  mut  in  phaa  «C  eld,  4tL 
Mtioa  of  applkation  for,  488. 
objects  of,  482. 
of  corporationa,  485,  486. 
of  estotes  of  infants,  lunatics,  etc,  490L 
of  estotes  of  tenants  in  onmmnn,  480l 
of  partnofihipa,  486, 487. 
of  prupei'ty  held  by  administrator,  4861 
of  trust  property,  488. 
pending  appUoation  for  probata^  480L 
lef usal  to  appoint,  instances  ef ,  488;  484.  ' 
to  displace  eiecutor  or  adminlBtrator,  4BIL 
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BacsnTXE  to  dlqplMe  tnMfets,  489. 

what  moal  te  ahoirn  to  obtaiB,  489;  4M. 
Kbflivin  Agftinst  ■heriff  or  his  Tencke^  79l 
BiTiBnoiiSB,  reoovery  for  injury  to  inter ■■!  oi,  40^ 

Sketaht,  liability  for  negUgnoe  to  follow- 
BaMBJWf^B  Dbkd^  effsoft  of,  m  ovidnoo,  608. 
BxATinn  ov  Limratioiis  on  bank  note%  774b 

Tmsaxt  fob  hswMf  right  of,  to  Msign  or  ttndtrioti  887* 

light  of,  to  embiemontB,  360. 

right  of,  to  OBtOTen,  367. 

right  of,  to  take  timber,  368. 

ri^t  of,  to  title  deeda,  867. 

waste  in  catting  timber,  368. 
TMKAjm  nr  Common  by  deeoent»  784. 

parchaae  of  ontstanding  title  by,  784^ 

reoeiver  of,  480. 
TkiBPAflSSBS,  liability  of  railroad  for  injnriitg,  674 
TtanoEE,  oonTeyaaoe  by,  does  not  give  trost  powsr  ta  gnntee,  SOOl 

eonveyanoe  by,  effect  of,  at  law,  190. 

oonveyanoe  by,  in  violation  of  trost,  100,  208. 

eonveyanoe  by,  one  of  several,  201. 

oonveyanoe  by,  to  beneiioiary,  200. 

eonveyanoe  by,  to  one  having  notice  of  trost,  20O-208. 

conveyance  by,  when  deemed  to  be  with  notice  of  trost,  201. 

oonveyanoe  by,  when  void  under  statates  of  New  Yoric  and  Oaliloai% 
203. 

oonveyanoe  by,  when  void  without  approval  of  benedoiary,  200. 

displacing  by  new  trostee,  100. 

displacing  by  receiver,  480. 

regarded  as  the  owner  at  common  law,  191K 

UvoojiRiTUTioMAL  Statutk,  after  being  adjudged  to  bo  aooh.  is  as  If  it  htd 

never  been  enacted,  51. 
de/acto,  court  may  be  created  by,  64. 
effect  of  decision  that  statute  ia  constitutional,  overmling  prior 

to  contrary,  66. 
injunction  against  officer  acting  under,  66. 
liability  of  officer  of  court  of  general  jurisdiction  acting  imder,  61* 
liability  of  officer  of  court  of  special  jurisdiction  acting  nndsi^  68L 
liabilify  of  ministerial  officer  acting  under,  64. 
lialnlity  of  party  prooniing  warrant  under,  64. 

Vbtdik  before  payment  is  tenant  at  will,  113. 

Watxb,  percolating,  belongs  to  realty  where  found,  727. 

percolating,  dischaige  of,  on  lands  of  another  by  artificial  mwiiii^  7S8L 

percolating,  diversion  of,  728. 

percolating,  interf ersnoe  with,  gives  no  cause  of  action,  728b 

percolating,  is  not  subject  to  rights  of  riparian  owner,  727« 

percolating,  prescriptive  right  to,  728. 

percolating,  right  to  interfere  with,  728. 
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Winniy  pamhtiD^  pollotiiig,  aetioa  for,  and  injimetioo,  78Bl 

light  ol  one  ripariftn  proprietor  to  use  againat  anothar,  66L 

ti^%  of  riparian  owner  to  flow  of »  867. 

■abtonanean  dlTerdon  oi^  790. 

■nbtorranean,  right  to,  under  deed,  730. 

■ahtemnean,  flowing  in  regular  channel,  729. 

wall,  notion  lor  lowering  by  digging  reeenroir,  728w 
W^i^  nfoeatloB  by  anbaaqnent,  flOOi 
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AOCOBD  AND  SATISFACTION. 

!•  'WnLi  Ojonoui.  Buui  is  that  Patmxnt  of  Lbbb  Sum  than  the  mdoqiiI 
doe  ftt  the  pkoe  of  payment  will  not  diBcharge  the  contract,  yet  if  tho 
payment  is  made,  or  to  be  made,  at  a  different  place  from  that  appointed 
by  the  oontract^  this  is  a  sufficient  consideration  for  an  agreement  to 
aooept  a  leas  sum.    Jbnef  ▼.  Perkins,  136. 

&  AoBiiMMT  TO  AooDUT  Lb88  Suic,  OR  AcTVAL  AooEPTAircB  at  the  place 
d  payment  by  the  terms  ol  the  original  contract  of  a  less  snm,  than  the 
amoont  dna  is  no  defense  to  the  debtor.  It  is,  however,  said  that  this 
rale  is  entirely  technical,  and  not  very  well  supported  by  reasons;  hence 
H  reanirBS  bat  slight  consideration  to  support  such  agreements.    Id, 

ACTIONS. 
Sm  AnuMFsn;  Digbitj  MiasAKz,  2;  Plbadino  and  Praorcb;  BBPumv; 

TUSPASS. 

"ACT  OF  GOD." 
Bee  Common  Cabbxbbs,  %  4-41. 

ADVANCEBCENTS. 
Bee  Ebxatbb  ov  DsoKDSNtBi  6-8. 

ADVERSE  POSSESSION. 

i.  To  CoNBi'iTUTi  Advnbsb  Possbsion,  it  ii  neoessaiy  that  party  shoold 
skim  property  as  his  own.    Snodgrat$  v.  Andrews,  Idd. 

IL  PosBiBnoN  OF  Land  under  Contbaot  or  Purohabk  does  not  Bnoomb 
ADVXB8N  nntQ  full  payment  has  been  made,  according  to  the  terms  of 
the  agreement.    Drew  v.  Toioie,  309. 

tL  Trli  AoQnnua>  bt  Obantu  bt  Advzrsb  Possession  as  to  Other  In- 
SBRI9IB  NOT  CoNTBTBD  TO  HiM  by  deed  of  a  wife,  executed  with  her 
husband  during  her  minority,  and  afterwards  avoided  by  a  second  deed, 
eoceoated  by  the  husband  and  wife  after  the  wife's  majority,  does  not 
inure  to  the  benefit  of  the  wife  or  her  grantee  in  the  second  deed.  If  the 
posBSSsion  was  adverse  to  others,  it  was  adverM  to  the  wife  as  well. 
Natomm  v.  Skeakem,  214. 

See  Watebooubsbb,  & 
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AfflENCT. 

V  AOBR  TO  BHnOT  SOBAOBmfAT  BB  LoUKDfraD 

€r  fnm  the  oaige  of  tnde.    AppkUm  Bamk  ▼.  MeOUmv^,  92. 

&  AmnwHT  or  Asbiit  to  Whom  Kots  n  Dbutkbkd  vob  CoixacTnovTO 
BHnoT  Baxk  m  mbageDt  for  this  pnrpoM  may  be  implied  from  dine- 
tioD  to  origiiml  agent  to  **ooUeot  it  in  the  ordinary  way,'*  and  tliefMt 
that  it  waa  the  agent* •  coatom  to  ooUect  notea  thrangfa  a  bank  aa  well  u 
penonaliy.    Id. 

lb  "Bamk  to  Which  Hotb  HiSBoai  Dkuykbxd  iob  GoLLBcnoN  bt  Coluo- 
TUur  AoBBT  of  owner  of  note,  who  diiected  each  agent  to '  *  collect  it  in  the 
ctdmaiy  way,**  it  being  the  agoit's  coatom  to  ooUeet  thnnigfa  n  bnnk  aa  wdl 

aa  penonaliy,  may  reeover  from  the  owner  of  the  note  theamoont  thereof 
iriiidk  the  bank  paid  him  throogh  the  ooUeetion  agent  nnder  n  miefaikw, 
■appoaing  the  note  had  been  paid,  when  in  fact  it  had  not;  and  the  owner 
of  tiie  note  haa  no  def enae  on  the  gronnd  that  there  ezlsto  no  privity  be- 
tween himself  and  the  bank,  or  that  the  mistake  occurred  throogh  the 
Bfl|^igence  of  the  bank,  when  it  doea  not  appear  that  he  has  anffared  any 
damage  therefrom,  or  that  any  change  in  hie  litaaticn  reapecting  hit 
debtor  haa  been  canaed  thereby.  Id, 
db  Dbclabatigns  of  Aobmt  abb  Abmibsiblb  AOAIB8T  Fbikcifal  it  Maj>s  am 
Pabt  of  Res  QtatM,  in  the  ezecation  of  his  agency.    7\atU  ▼.  Bromu,  80L 

lb  AOBHT^B   I>BCLABATIOH8  ABOUT    PRIKCIPAL^    BU81«BS8  WHILB   EBOAGBD 

cubbbin  abb  Admissiblb  in  EviDBHCt  against  the  principal,  not  as 
mere  deolatatioDS,  bat  aa  explaining  the  character  and  qnality  of  the  act 
Dick  T.  Oboper,  952. 
f.  TkBHS  OF  Salb  A8  Scatbd  bt  Sbubb'b  Aobkt  a2ii>  Pubchabbb  in  each 
other's  preaeuee  to  witness  to  the  faars^un,  called  by  their  agreeuienW  df> 
ing  and  aa  a  part  of  the  negotiation,  and  before  its  completiony  are  com- 
petent eyidenoe  against  the  principaL     TuUle  t.  Brown,  80. 

7*  &BTOCATIOK  OF  AOBKTS'  ACTHOBITr  TaKBS  EfFBCT  AS  TO  ThIBD  PBBSOXS 

from  the  time  when  it  ie  made  known  to  them.    Copen  t.  PaeySe  Jf «- 
Hud  Ina,  Co.,  41Z 
f.  If  Pabst  Absumbs  Falbb  Chabactbb  ab  bbino  Aobrt  of  Ahoihbb  ajtd 
Sbllb  Pbopbbtt,  receiTing  the  pay,  it  may  be  reooYered  back  under  the 
ooont  for  money  had  and  received.    Long  t.  SicHngbotiom,  118w 
Sea  CoBPOBAXioHa,  7;  Exbcutionb.  4;  Mabbibd  Wombb,  4. 

ABBBST. 
See  JusnoBS  of  thb  Pbaob. 

ASSIGNMENTS. 

L  BiOBT  OF  AonoH  fob  Convbbsion  of  personal  property  is  assignable  nnder 
New  York  oode  of  prooedore,  and  the  effect  of  the  assignment  is  to 
enable  the  assignee  to  sne  upon  it  in  his  own  name.    McEee  v.  Judd^  515. 

%   AXJiBGATION  BT  ASSIGNBB  OF  NOTfiS  THAT  Hb  HbLD  ThBU  GoKBITIONALLT, 

with  the  right  to  retam  them  in  case  the  obligor  should  allege  any 
defense,  must  be  proved,  and  his  mere  statement,  in  a  oonTereation  with 
tne  obligor,  that  such  was  his  right,  is  not  sufficient  oTidenoe  to  prove  iU 
Wetwer  v.  Lynch,  713. 
Dbooot.  2;  Estopfbl;  Imbubanoh^  1,  2;  Nbootiablb  Instbumbbtb,  & 
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ASSIGNMENTS  FOB  THE  BBNEFTT  OF  GBEDITORS. 

1«  Ooar?STAHOB  to  Tsuanss  fob  Benstit  of  Cbxdiiobs  Wbo  muus  Siov 
I<r  ig  not  Toidy  m  a  mere  nuitter  of  Uw,  on  aooount  of  the  omiMion  of  BQch 
oediton  to  ngn  it.    Gait  v.  Memmg,  197. 

S.  WsKir  Max  Fotim  Htmcttj'  jx  "Waujso  CntcumrAVoiB,  avd  Uvablb  to 
Pat  AUf  bu  Dnts,  ho  omi  do  no  act  more  jnst  and  equitable  than  to 
•nmnder  and  asngn  his  property  in  tmst  for  the  benefit  of  all  his 
creditors.     Hqfinan  v.  MachaU^  6S7. 

S^-Dked  of  Trust  ob  Aamovuxxr  Madk  ih  Contxmflation  of  Insoltenot 
MAT  BB  Ikyaiid  by  containing  certain  provisions  which  are  frandnknt 
ftr  M.    The  ocKirt  ennmerates  five  snch  provisions,    /ii. 

4k  Iv  I>BB>  OF  Tbust  fob  Patmb]>t  of  Dxbts  of  Obaktob,  the  reservation 
to  SQoh  grantor  of  the  sarplns,  ahopld  there  be  any  alter  payment  of  all 
the  creditors,  is  not  f  raadnlent.  It  is  no  more  than  the  law  would  have 
required  without  any  such  provision.    Id. 

fi.   POWEB  TO  TbUSTBBS  TO  SxiX  AT  PbIVATB,  AS  WbLL  AB  AT  PUBLIO,  SaLB 

all  the  property  of  a  debtor  for  the  benefit  of  his  creditors  imposes  no 
improper  disadvantage  on  snch  creditors.    Id, 

61.  Dbxb  of  Tbust  fob  Path bht  of  Debts  of  Gbantob's  Gbedftobs,  which 
impliedly  authorizes  the  trustees  to  sell  on  such  reasonable  credit  as 
might  be  found  "  expedient  and  beneficial  to  the  creditors,"  is  not  fraud- 
ulent or  void.  Had  the  instrument  been  wholly  silent  as  to  the  terms  or 
manner  of  sale,  the  authority  of  the  trustees  to  exercise  a  discretion  in 
regard  to  a  sale  for  cash  or  on  a  reasonable  credit,  as  the  interests  of  the 
creditors  might  require,  would  have  been  unqaestiouable,  upon  the  ordi- 
nary principles  which  govern  the  duties  of  trustees.    Id, 

7*  Dbbd  of  Tbust  Madb  fob  Equal  Benefit  of  All  Gbantob's  CREBiroBa 
is  not  affected  by  the  circumstance  that  it  prevented,  and  was  probably 
designed  to  prevent,  some  of  the  creditors  from  getting  prior  liens  on  the 
property,  by  judgments  about  to  be  taken,  within  a  few  days  after  the 
execution  of  the  conveyance.  It  is  not  void,  under  the  statute  of  fraud% 
as  tending  to  hinder,  delay,  and  defraud  creditors.    Id* 

ASSUMPSIT. 
Odbsbbt  ov  Amxbioan  Authobitt  is  that  AfisuifPsiT  WILL  Lib  fob  Ubb 
AHD  OoouPATiON  independently  of  the  statute  of  11  Geo.  IL,  c.  19,  which 
has  never  been  expressly  enacted  in  Michigan.    Dvright  t.  OvUer^  106. 


ATTAC 

On  Gabnishbd  is  vot  Chaboeablb  fob  Monet  Bbcbiyed  vboh  Thibd 
Pbbson,  to  whom  the  money  has  been  given  by  a  debtor  of  the  principal 
defendant,  with  directions  to  pay  it  to  the  principal  defendant,  unless 
the  third  person  acted  in  the  transaction  as  the  agent  of  the  principal 
defendant,  or  until  the  latter  ratifies  the  act  of  the  third  person  in  re- 
ceiving the  money,  so  as  to  extinguish  the  debt  and  make  the  money 
his  own.    StraiyhoTn  ▼.  WM,  580. 

See  Replevin;  Tbusts  and  Trustees,  12. 

ATTOBNET  AND  CLIBNT. 
AnoBBBT  AT  Law  Bkploted  Pbofessionally  to  Sustain  Tmji  to  Lahb 
oannot  porehaae  for  himself  any  outstanding  or  opposing  title,  either 
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befora  or  after  the  o«iae  is  ended  or  during  the  oontiniianoe  or  after  the 
twrwlnatinn  of  the  relation  of  attorney  and  client,  whether  during  the 
time  the  client  holds  for  himaelf  or  after  he  has  conveyed  his  intereiti 
and  any  snch  pnrohase  will  inure  to  the  benefit  of  his  client  or  the 
tatter's  vendee,  and  will  follow  the  title  into  the  hands  of  iHiuiaisoever 
may  take  the  land,  and  the  client  or  his  vendee  may  recover  the  same  os 
payment  or  tender  of  the  amount  of  the  purchase  money,  with  interest 
Htnry  v.  Raiman^  703. 

BAILMENTS. 

BazLOB  HAS  No  TiTLK  TO  Otheb  Qoods  Remaining  in  Bailbb^  Hans^ 
though  of  like  character  and  intended  to  bOi  put  in  the  place  of  the 
bailed  goods,  where  such  goods  have  not  been  actually  ooofosed,  but 
disposed  of  by  the  bailee.     Wood  v.  Fale^  065. 

See  ExxonnoNs,  3;  Ratlboatw,  5;  Sales,  ft. 

BANKEUPTCY  AND  INSOLVENCY. 

L  Bankbvft  is  undeu  Moral  Oblioation  to  Pat  his  DBsra,  altiiough  the 
legal  remedy  of  the  creditors  is  barred  by  his  certificate;  oonsequenUy 
the  law  will  give  effect,  not  only  to  a  new  contract  founded  on  a  debt 
oontraoted  before  bankruptcy,  but  also  to  an  express  and  distinct  prom- 
ise to  pay  such  debt  made  by  the  bankrupt  without  any  new  omsidera^ 
tion,  either  after  the  issuing  of  the  commission,  and  before  the  certificate 
has  been  granted,  or  after  the  certificate  has  been  obtained,  although 
the  debt  was  provable  under  the  commission.  Mc  WiUie  v.  Ktrl^xUri^ 
126. 

8.  Cebtitigate  of  Disohabox  in  Bankbuftoy,  Obtained  without  Fraud,  is 
a  bar  to  all  debts  existing  against  the  bankrupt  at  the  time  of  bis  dis- 
charge, provable  under  the  commission  of  bankruptcy.  ffoUuter  v. 
AbboU,U2. 

3.  Dxvr  DiflOHABOED  BT  CEBTinoATE  IN  Bankbuftot  may  afterward  be  re- 
newed by  the  bankrupt,  and  he  will  be  bound  by  the  new  undertaking. 
Id, 

i.  Final  Disohabob  in  Banxbuptct  Eztinouishbs  Debt  Which  Existed 
AT  Time  of  Fujno  Petition  for  the  benefit  of  the  bankruptcy  act,  and 
which  would  be  discharged  if  left  in  the  form  in  which  it  then  stood,  no 
matter  what  form  the  debt  be  changed  to,  provided  it  was  provable  dar> 
ing  the  proceedings  in  bankruptcy.    McDonald  v.  IngraJuun^  166. 

ft.  Judgment  Obtained  ajteb  Petition  in  Bankbuftot,  and  beforo  final 
discharge,  wUl  be  vacated  upon  bill  filed  in  equity  to  enforce  it»  if  the 
defendant  has  had  no  prior  opportunity  to  avail  himself  of  the  defense  of 
bankruptcy.    Id. 

6.  Pabtt  Nboleoting  to  Plead  Disokaboe  in  Bankbuftot,  obtained  after 

suit  commenced  and  judgment  taken  against  him  by  default,  cannot  have 
the  default  set  aside.     HoUiaier  v.  AlboU^  342. 

7.  Recital  of  Jubisdichional  Facts  in  Disohabqe  in  Insolvency  is  primm 

fwAt^  but  not  conclusive,  evidence  of  the  facto  recited.  SUmton  v.  EOx^ 
612. 

8.  Petition  in  Insolvenct  does  not  Ck>NrEB  Jubisdichon  if  it  does  not 

state,  in  the  schedule  of  creditors,  the  sum  owing  to  each  one  of  thenu 
Id. 
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BANKS  AND  BANKING. 

!•  Hahk  NofRS  ARB  Tbmatmd  A8  Mombt  in  Ordikabt  T&AV8Aonoir  ov 
Humnns,  and  tho  liability  remains  as  a  continuing  promise  to  pay  until 
aetnal  refusal  of  payment  upon  deomnd  made  at  the  oounter  of  the  bank. 
F.SU,  Bank  v.  WhUe,  772. 

2.  I>ATB  OF  Bank  Note  Payable  on  Drmand,  wrraoDT  Limitation  ov 
TncBa  affords  no  presumption  that  it  was  put  in  circulation  at  the  time 
of  its  date,  and  the  statute  of  limitations  will  not  begin  to  run  until  actual 
refusal  to  pay  the  note  upon  demand  of  payment  being  made.    Id, 

Sb  Fact  ov  Suspension  ov  Bank  is  No  Suwicibnt  Etidbnob  either  ov 
Actual  Inabilitt,  Unwilunoness,  ob  Refusal  on  the  part  of  the  bank 
to  discharge  its  just  liabilities;  nor  is  the  fact  of  suspension  a  ground  for 
the  application  of  the  statute  of  limitations  in  favor  of  the  bank,  as 
against  the  holders  of  its  notes.  Id. 
4.  Bank  Check  is  Much  the  Same  as  Inland  Bill  ov  Exchange,  and  is 
goremed  generally  by  the  law  applicable  to  such  bills,  and  to  promissory 
notes.  Bamei  y.  SmUh,  290. 
6.  Bank  Check  is  not  Payment  ov  Pbe-kxistino  Debt  until  Cashed, 
without  an  agreement  to  receive  it  as  such,  any  more  than  a  promissory 
note  is  a  payment  of  each  a  debtb  And  a  promissory  note  will  not  be  a 
discharge  of  a  pre-existing  debt,  unless  there  be  an  express  agreement  to 
receive  it  as  payment.    Id, 

6.    AOGBFTANCE  OV  ChEGK  OB  BiLL  OV  EXCHANGE  MAT,  AT  COMMON  LaW,  BE 

bt  Pabol.  The  common-law  rule  prevails  in  New  Hampshire,  and  it 
■eems  that  where  a  cashier  pronounces  a  check  '*  good  **  when  presented 
to  him,  this  amounts  to  an  acceptance.    Id, 

7.  Dats  ov  O&ace.— Check  Rbquibbs  No  Acceptance,  is  Payable  imme- 

diately upon  presentment  and  demand,  and  is  not  entitled  to  days  of 
grace,    iforrisofi  v.  BaUey  and  Bwrgesa,  632. 

8.  Ddvxbkvoe  between  Check  and  Bill  ov  Exchange  staled  and  dis- 

eoased  at  length.    Id, 

0.  By  Making  Dbait  vob  Monet,  in  Every  Other  Respect  Identioaxi 
with  Check,  Payabi.e  at  a  Specivied  Day  in  Future,  it  becomes  a 
bill  of  exchange,  and  entitled  to  days  of  grace.    Id. 

10.  Usage  among  Banks  in  Any  Particular  Place,  to  Regaud  Dbavti 
UPON  Them  payable  at  a  certain  .day  after  date  as  checks,  and  not  en- 
titled to  days  of  grace,  cannot  be  allowed  to  control  the  law  which  is  to 
the  contrary.    Id. 

IL  Indobseb  ov  Check  Drawn  in  New  York  on  Bank  in  Connectiout, 
payable  at  a  fature  day,  and  presented  on  that  day,  followed  by  dishonor 
snd  dne  notice,  is  liable  if  the  law  and  usage  in  Connecticut  did  not  allow 
gnoe  on  such  instruments.    Bovfen  v.  NeweU,  650. 

ISi  Law  ov  Place  where  Dratf  is  Payable  gOTems  the  question  of  al- 
lowing grace  on  it.    Id, 

See  AoEVOY,  2,  t, 

BONDS. 

1*  Ooupov  Bonds  Payable  to  Bearer  are  Transvbbablb  by  Delivbbt. 
■0  as  to  ooofer  a  complete  title  upon  the  possewor,  not  as  instmmenfei 
ESgotiaUe  under  the  law  merchant,  but  as  instruments  of  a  peculiar 
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chancier  ezpf«Htly  designed  to  be  pMeed  from  hand  to  hand,  aad  bf 
eomaoB  wage  aotaally  ao  teanaCerred.  MorrU  CmmL  mmd  Baakm§  (k 
T.  Hdker,  428. 
%  CouTOM  BomM  Patabu  to  BiABm  mat  bx  Pubmsd  bt  Paxrr  Hamsa 
Thxm,  becaoae  they  are  aecaritiea  usoaUy  add  in  atoek  mazkjat^  and 
underatood  by  the  partiea  to  be  deaigned  lor  that  use,  and  not  heeaBH 
party'a  ordinary  bond  or  mor^gagey  depoaited  aa  a  oollateral»  ooold  be  m 

See  CoBFOBATiOMB,  8;  Ovakdian  ahd  Wabd;  Omen  and 


BOUNDABIES. 

1.  Lnn  nr  Bkid  Dmobtbmd  as  Straight  Goubsb  frok  Qpnoi  Podr  t» 
Stbbak  moat  be  run  ao  aa  to  atrike  the  atream  at  the  nearest  poinL 
Corrotoay  ▼•  OJumuy,  677- 

!•  Tkux  LniB  AB  Dbbobibkd  in  Dsbd  oahnot  be  Chanobd  by  fact  that  da 
partiea,  acting  nnder  a  miatake  aa  to  ita  tme  location,  staked  off  a  difier- 
ent  line,  anppoaing  it  to  be  the  true  one,  and  had  acqnieaoed  in  it  aa  the 
tme  line  for  twenty  yeara,  bat  no  actnal  poaaeaaion  had  been  taken  of 
the  portion  between  thia  line  and  the  true  line.    Id. 

S.  OONTXTANOX    OV    LaND  BotTNDBD  ON  StREBT  GiVES  GraNTBB  TfTLB  TO 

Middle  therbov  if  the  grantor  himaelf  had  title  to  it,  and  did  not  ex* 
preasly  or  by  dear  Implication  reserve  it;  and  if  the  atreet  be  vacated, 
the  adjoining  owners  have  a  right  to  uae  the  land  it  had  occnpied  aa  theb 
own,  the  party  on  either  aide  not  extending  hia  dominion  beyond  the  center 
d  the  atreet    Paml  t.  Carver,  640. 

See  Riparian  Rioins,  10. 

CAVEAT  EMPTOB. 
See  Sales,  7. 

CHECKS. 
See  Banks  and  BANxnra 

COMMON  CABBIERS^ 

1.  Pbopbibtobs  OV  Staob-oqagh  used  tor  Carrying  United  Sxaxbs  Mail, 

paaaengera,  and  their  baggage  are  not  prima  /oeie  common  carriera  aa  ta 
gooda  oataide  of  that  line,  unleaa  they  make  themaelvea  auoh  by  fecial 
contract,  or  by  their  general  course  of  bnaineaa.    Powell  v.  MUb,  158. 

2.  Common  Carriers  not  oklt  have  to  Bxbbgibe  Extraordinart  Cake, 

but  are  liable  aa  inanrera  for  all  damage  except  that  occasioned  by  act  of 
Qod  or  the  public  enemy.  Id. 
&  Railroad  Compant  is  Liable  for  Injury  Sustained  bt  Passenoer  in 
consequence  of  the  breaking  of  an  axle,  attributable  to  a  defect  in  the 
material  of  which  it  was  made,  notwithstanding  the  defect  waa  latent 
and  could  not  have  been  discovered  by  ordinary  inspection,  if  it  oould 
have  been  ascertained  by  any  tests  known  to  manufacturers  of  such  arti- 
dea.  The  fact  that  the  company  purchased  the  car  from  experienced 
and  akillful  manufacturers  does  not  shield  them  from  liabifi^.  Heg^ 
V.  WcBtem  R.  R.  GorporaHon,  517. 
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CARimnai  asm  Lubu  as  LnuEMam,  Bzohr  voe  Aor-orOoD  ob 
or  PuBUO  Bimfiai.    Aev  Brtuuwkk  Steamboat  amd  Casn/tA  TrmuporUi' 
Hon  Co.  ▼.  Tien,  304. 
5r  Act  of  €k>D  is  Natural  NBOBSsirr  WmoH  €ould  hot  hays  kuh  Ooqa- 
siONBD  BT  Intsrvention  OF  Mak,  but  pTOoeedfl  from  phynoal  oaiuet 
•lime,  sQoh  as  the  violence  of  the  winds  or  sees,  lifj^taung,  or  otber 
ntttaralosnse.    I<L 
^  Aar  OF  QoD  that  q  Om  of  Ditbbs  Cauob  that  Ck)N0C7B  in  Loss,  bat  is 
not  the  immediate  or  proximate  cause  thereof,  does  not  discharge  the 
carrier.    Id, 
7*  ViouBVT  Stokm  Pbopuodio  Unusvaixt  Low  Tms,  duriko  Whioh  Gar- 
resb's  Barob  was  Sim  by  striking  against  a  timber  projecting  from 
wharf  BO  low  at  to  be  no  cause  of  injiiry  in  ordinary  low  tides,  does  not 
excuse  the  carrier  for  the  loas  of  goods,  for  the  projecting  timber  was  the 
proximate  caase  of  the  injnry.    Jd, 
8.  Garrocrs  must  Providb  Good  and  Scffficixnt  Docks,  Boats,  and  Othxr 
Ihplxmsnts  necessary  and  proper  for  their  bnsineas,  and  although  they 
need  not  be  absdately  perfect,  they  most  be  free  from  defects  seen  or  un- 
seen.   If  def eoto  exists  the  carrier  ie  not  excused,  though  it  be  shown 
that  be  exercised  extraordinary  diligence  to  prevent  them.     Id, 

9l  Garribbs  arb  Besfonbiblb  for  Lobs  of  Goods  vrom  Defbct  in  Dock  at 
which  their  vessel  was  moored,  whether  the  dock  belonged  to  them  or 
not,  or  whether  it  was  a  public  or  private  dock.    Id, 

10.  TmBBB  PROJBCTINO  FooT  FROM  Fagb  OF  DocK,  and  capable  of  making  a 
hole  in  carrier's  vessel  driven  against  it,  is  a  defect  which  renders  the 
carriers  Uable,  although  it  was  below  the  ordinary  low-water  mark,  and 
not  capable  of  doing  injury  at  common  tides.     Id. 

IL  Carrtbb  IS  Liable  for  Loss  Gooasionbd  bt  Natural  Elbmbnts  when 
the  loss  might  have  been  avoided  by  the  exercise  of  proper  precantioos  on 
his  part.    Id. 

i2.  Onb  Who  Deliyfrs  Goods  to  Gabbier  during  Storm  is  not  GuiurT  of 
Gontributort  Kboliobnce.  If  the  carrier  consents  to  receive  them,  he 
is  liable  from  the  moment  of  delivery.    Jd, 

18.  Dbolarationb  of  Plau^tiff  Injured  bt  Accident  while  on  Train  of 
Passenger  Carrier,  that  injury  resulted  from  his  own  fault,  and  that 
he  alone  was  to  blame  for  being  in  an  improper  place,  which  declarations 
were  made  shortly  after  the  accident,  and  before  the  plaintiff  was  aware 
of  the  cause  of  the  accident,  are  to  be  left  to  the  jury  to  receive  their  ap- 
propriate weight;  and  it  is  not  error  to  refuse  to  instruct  that  if  the  jury 
believe  such  declarations  were  made  they  should  find  for  the  defendantb 
Zemp  V.  Wilmington  etc,  R,  R,  Co,,  763. 

U,  KoncE  that  Passengers  should  not  Stand  on  Platform  does  not 
Discharge  Liabilitt  of  Garrier  to  injured  passenger  when  the  notice 
was  upon  the  rear  ol  two  cars,  the  passenger's  seat  was  in  the  forward  car, 
and  the  passenger,  just  before  the  accident,  had  left  his  seat  and  was 
standing  upon  the  front  platform  of  the  rear  car.    Id, 

16.  Passenger  Carrier  will  be  Liable  where  its  Own  Negligence  is 
Pbozimate  Cause  of  Injxtrt,  though  passenger  was  also  negligent  at 
the  time.    Id, 

18.  Injured  Passenobr,  aiathough  Standing  on  Platform  of  Car  at  Timb 
OF  Acxjidbht,  may  recover  where  the  accident  was  caused  by  derailment 
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■ad  th«  tnok  was  la  an  unfinished  oonditiony  the  orosB-tiee  were  too 
apart,  the  rails  were  inaufficiently  spiked,  and  the  accident  oecmred  froai 
the  breaking  of  a  cleat  at  the  end  ol  one  of  the  rails.    Id, 

17.  IVJUBT  OF  PA88KNOXR  OH  BaILBOAD  IS  FbIMA  FaCZB  BviDEirCB  OV  CkMr 
hue's  NlOUOKNCS.     Id, 

18.  LiAsiuTT  OF  Common  Oabbobs  dobs  vot  Tiauf ctaxx  mmi.  CoHaidni 
BAB  Rbasonablb  OppoBTumTr  TO  Takb  Ohabob  of  Goods  after  thej 
have  arrived  at  the  depot  and  have  been  taken  from  the  cars.  ITosn  v. 
Boston  S  Maine  BaUroad,  381. 

19.  It  is  Qubbtion  fob  Jubt  whbthkb  Passbkobb  Injubed  whilb  Seaxd- 
nro  OH  Platfobm  of  Gab  was  there  wrongfully,  and  if  so,  whether  he 
can  recover  notwithstanding,  where  the  injury  happened  from  &  derail- 
nent,  and  the  evidence  shows  negligence  on  the  part  of  the 
Zmp  ▼.  WUmimgUm  tie.  S.  R.  Co.,  763. 

See  BAiLBOADflk 

COMMONS. 

L  BiOBT  OF  Common,  AmixxxD  to  Town  Lots  under  a  survey  by  the 

laying  out  the  town  into  lots,  and  reserving  certain  land  therefrom  fior  a 
common  pasture,  is  a  common  appurtenant  as  distinguished  from  a  con- 
mon  appendant.    Bell  v.  Ohio  etc  R.  R,  Co,,  687. 

%  Pbbson  hayino  Right  of  Common  Appurtenant,  Who  Bboomxs  Pdb- 
0HA8BB  OB  DISSBISOB  of  part  of  the  land,  subject  to  the  easeoMnt 
thereby,  loses  all  his  right  of  common,  and  his  right  to  the  incidents  of 
light,  air,  and  prospect  fall  with  it.    Id, 

8.  COMMONBB  OF  BlOHT  TO  TaKX  HjERBAOB  BT  MOUTHS  OF  H1B  GaTELB  has 

no  incidental  right  to  keep  the  common  open  as  an  ornament  to  his  dwell- 
ing, or  as  contributing  to  his  own  personal  pleasure  or  convenience,  and 
he  Is  a  mere  trespasser,  except  when  in  necessary  attendance  on  his  de- 
pasturing catUe.  Id, 
4*  CoMMONXB  WHOSE  BioHT  HAS  BEEN  ExTXNOUiBBXD  entirely  has  no  intsrest 
sufficient  to  ask  for  an  injunction  to  restrain  a  trespasser  on  the  rights  of 
other  commoners.    Id* 

COMPROMISB. 

L  Statbmxnts  01  Indxpendxnt  Facts  Capable  of  bbino  Pboted  bt  Axt 
Competent  Evidence  made  by  plaintiff  in  course  of  conversation  cob- 
ceming  compromise  for  tort  sued  on  are  admissible  in  evidence  against 
him;  though  no  offer  of  compromise  would  be  competent.  Harrington  v. 
IfthabUants  of  Lincoln,  95. 

lr43TATEMENT8  JdADE  IN  CONVEBSATION  WITH  ToWN  OFFICIAIil  OONCBBNINO 

CoMPBOMiBE  for  injuries  received  from  defective  highway  are  admissible 
against  party  injured  in  action  for  the  tort  when  they  disclose  merely  the 
amount  of  a  doctor's  bill,  the  cost  of  board  during  sickness,  and  the  Ion 
of  time  by  absence  from  service  of  his  employer.    Id, 

SL  OfFSBS    of    CoMPBOMISB  ABE  NOT  ADMISSIBLE  AGAINST  FaBTT  MAKOtO 

Them.    Id. 
4.  Admission  of  Pabtt  to  Third  Pbbson  as  to  Amount  fob  Which  He 

HAD  Offebbd  TO  CoMPBOMiSE  actiou  is  not  admissible  against  Imn.    Id, 
8i  ISviDEHOE  OF  Witness's  Reputation  fob  Tbuth  and  Intbobity  is  NOf 

Made  Admissible  bt  cross-examination  which  shows  that  he  has  bees 
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tried  for  •  arlnM  aad  Acquitted,  aa  hie  chenofeer  wie  ontoMhed  ihenby. 
Id. 

CONSTITUTIONAL  LAW. 

1.  Amr  Dkpabticent  of  Govx&inf  knt  Ezcbxdino  Ldiits  ov  m  CoRarmj- 

TiONAL  PowBR  ftcte  whoUy  without  authority,  and  can  confer  no  author- 
ity upon  othere.    Kelly  ▼.  Bemis,  50. 

2.  CoNBTiTOTioM  HAS  WissLY  Intsbpobxd  ITS  iMTXBDior  egainat  the  enact- 

ment of  ordinances  providing  aummary  proceaa  for  the  seimre  of  property, 
by  the  provision  that  no  person  '*can  be  deprived  of  life,  liberty,  or 
property  but  by  due  prooeas  of  law."  Donovan  v.  Mayor  and  Council  qf 
VUhlntrg,  143. 
Sb  Qbdinahcx  Pboyidiko  fob  Skizuhk  akd  Salb,  without  Pbocbbs,  of  all 
1k^  found  running  at  large,  by  the  marshal  of  a  city,  and  providing 
what  disposition  should  be  made  of  the  proceeds  of  sale,  is  unconstitn- 
tiooal,  as  depriviug  a  citizen  of  property  without  notice  or  triaL    /(L 

4.   AXBKBATORT  ACF  OF  LXOISLATUBX  OPBBATINO  RBTBOSPXCTrV£LT,  creating 

&  remedy  where  none  existed  before,  is  not  objectionable  aa  creating  or 
divesting  righta  aa  then  existing.     Wli/^le  v.  /brrar,  90. 

5b  Lboislatubs  has  Constitutional  Powkh  to  Autho&izb  Municipal  Cob- 
POBATioN  TO  SusscRiBX  TO  Stock  of  Corporation,  the  object  of  which  is 
the  improvement  of  the  navigation  of  a  river  near  the  site  of  such  mu- 
nicipal  corporation,  though  the  improvement  is  to  commence  ten  miles 
above  it.     Taylor  v.  Commiasionera  of  Newbeme,  666. 

0.  Statutb  is  Constitutional  that  Dibbcts  Tax  to  bb  Levibd  upon 
Bbaltt  Alonb  within  a  town,  whereby  the  subscription  by  the  town  to 
stock  in  a  private  corporation  prosecuting  a  work  to  the  benefit  of  the 
town  may  be  paid.     Id, 

7*  Lboislatubb  P08SX8SB8  No  Judicial  Powxb  to  Conyibm  Tiixb  to  Land, 
00  the  ground  of  a  moral  right  to  it,  arising  from  the  payment  of  the  pur- 
chase money  to  the  benefit  of  the  former  owner  with  his  acquiescence. 
Spragg  v.  Shriver,  608. 

CONTRACTS. 

L  Pabtt  qannot  Bo  Anothbb  UNSOiJGiTBD  K1NDNB88  and  make  it  a  mat* 
ter  of  claim  against  him  To  bind  him,  it  must  be  shown  that  the  party 
benefited  has  done  aome  act  from  which  his  assent  to  pay  may  be  fairly 
inferred.     Cfhadwkkr,  KnoXf  320. 

S.  Past  Considbbation  is  Valid  Foundation  ov  Cobtbact  ob  Pbomisb,  if 
the  act  has  been  done  at  request  of  party  benefited,  and  of  whom  pay* 
ment  is  claimed.    Id* 

lb  Pbomisb  to  Pat  fob  Sbbticbs  Rbndbbbd  at  Fobmbb  Tixb,  if  no  direct 
evidence  can  be  produced,  is  competent  evidence  of  such  previous  agree- 
ment, and  party  making  such  promise  will  not  be  at  liberty  afterwards 
to  deny  the  validity  of  the  consideration  of  such  promise,  but  will  be 
bound  to  pay  according  to  his  agreement  aa  much  as  though  the  act  had 
been  done  in  pursuance  of  an  expreaa  contract.    Id, 

i,  Whbthbb  Notb  Intboduobd  in  Byidbncb  was  Notb  fob  Fobtt-two 
Dollabs  avd  Twbntt-ftvb  Cents,  or  for  forty-two  dollars  and  aeventy- 
five  cents,  ia  to  be  determined  by  the  court  upon  an  inspection.  The 
eoDStmctlon  of  all  written  contracts  ia  matter  for  the  ooort.  Drew  t. 
TewUt90O. 
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or  Law  n  tbat  Goimukor  n  10  bi 
n  Maixb,  if  no  place  of  performaDoe  is  specified.    Janet  "w. 
See  ObowihO'  Cbops;  Intanot;  Insitbavcb,  1,  3. 

OOm^BRSION. 
Bee  AssiONMSMTS,  1. 

OORPORATION& 

1,  COBPOBATION  CbSATKO  BT  ACT  OF  LsaiSLATITBK  DkBITSS  RS  PDWXB  VBOIf 

AOT  OF  Inoobpo&ation.     Union  Mutual  Fin  Ins,  Co,  t.  K^fwer,  375. 

2.  LlOAL  EXISTKNOS  OF  COKPO&ATION  IS  ADMITTBD  BY  DbAJJNQ  WITH  It  •• 

sach,  ezeoating  bonds  and  mortgages  to  It,  and  sning  it  under  its  ooipo- 
rate  name;  abd  a  party  by  so  recognizing  it  is  estopped  to  deny  its  ex- 
istence.    Yard  v.  Pac^  MutucU  Ins,  Co.,  467. 
8.  AonoN  OF  ToBT  Libs  aoainst  CSobpo&ation  fob  Aot  of  its  Sbbtant 
within  scope  of  his  authority.     Moore  ▼.  FUchbury  R.  R.  Corporation^  83. 

4.  JOIKDBB  OF  COBI'OBATION  WITH  ITS  Se&VABT  IN  ACTION  OF  TOBT  for  tres- 
pass committed  by  latter  is  no  ground  for  exception  after  verdict,  thoo^ 
the  verdict  charge  the  corporation  and  discharge  the  servanL    I<L 

^  CoBFOBATiONS  HAVX  PowBB  TO  Waitr  theib  Lbgal  Biohtb,  and  are 
bound  by  estoppels  in  pais,  like  natural  persons.  Hale  v.  Union  Mm- 
tuai  Fire  Ins.  Co.,  370. 

6.  Whbbb  Numbeb  of  Samk  Pebsons  abb  Membbbs  of  Boabd  of  Bibbciobs 
of  an  insurance  company  and  of  a  bank,  the  latter  will  be  held  to  have 
notice  of  the  fact  that  a  note  made  to  the  insurance  company,  and  in- 
dorsed  to  the  bank,  was  procured  by  the  false  representations  and  state- 
ments of  the  insurance  company.     City  Bank  0/ Columbus  v.  PMOips,  251 

7.  COBPOBATION  that  TbaNSAOIS  BUSINESS  IN  ANOTHER  StATE^  AND  ApFOINTS 

Agent  to  Bbobive  Service  of  Pboce»s  there,  pursuant  to  a  statnts 
of  that  state  requiring  this,  is  bound  by  service  of  process  on  that  agent 
at  any  time  before  the  party  causing,  service  has  notice  of  the  revocation 
of  the  agency.     Capen  v.  Padfic  Mutual  Ins.  Co.,  412. 

8.  SuBSGBiPTiON  TO  CAPITAL  Stock  OF  GoRPOBATiON,  by  giving  boBds  and 
mortgage  in  payment  in  lieu  of  coin,  and  issuance  of  certificate  of  stock 
thereon,  creates  a  liability  on  such  bonds  and  mortgage;  and  if,  upon 
them  as  a  portion  of  its  capital,  the  corporation  embarks  in  basines, 
though  in  violation  of  the  express  provision  of  the  charter  that  the  cap- 
ital stock  must  all  be  paid  in  before  so  doing,  the  obligor  may  defend  an 
action  on  such  securities,  and  therein  contest  their  validity,  but  he  can- 
not invoke  the  aid  of  a  court  of  equity  to  interfere  with  and  restrain  sniti 
brought  upon  the  bonds  in  a  court  of  law,  for  the  purpose  of  aiding  him 
to  avoid  their  payment.     Yard  v.  PacySe  Mutual  Ins.  Co,,  467. 

8l  It  18  Competent  Eyidencb  to  Show  Defbndabt  to  be  STooycROLDSB  iv 
CoBPOBATiON;  that  he  had  subscribed  for  some  shares  therein;  that  lua 
name  was  entered  upon  the  records  of  the  corporation;  that  he  had  stated 
that  he  bad  taken  sndi  shares;  and  that  the  corporati<m  treasnrer  had 
offiBTod  him  his  oertifioate  therefor.  New  Hampshire  Central  RaShroad  v. 
/oAnscm,  300. 

10.  Under  PBovmoir  in  Cobfoibation  Chabtkb  Pbovidimo  tbat  op  Ant 
Subscriber  shall  Keolbct  to  Pat  his  Assessmbnts  the  dirseton 
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■nj  oidsr  the  tPeMniiBi  to  aell  his  ahftres  mt  pablic  aaetion,  where  tiM 
pirtj  makes  an  cxpreee  promise  to  pay  the  assessments,  he  is  answerabla 
to  the  oorporaiion  upon  snch  promise  for  all  legal  assessments,  and  may 
be  compelled  to  its  performance  by  action  at  law  before  resorting  to  a 
sale  of  the  shsres.  If,  however,  he  only  agrees  to  take  a  specified  num- 
ber of  shares,  without  promising  expressly  to  pay  assessments,  then  re- 
sort must  first  be  had  to  a  sale  of  the  shares  to  pay  the  assessments 
before  an  aotion  at  law  oaa  be  maintained.    Id. 

11.  No  "Valid  Ah»M8M»nt  can  be  Lxvisd  wov  Shares  or  Gorpobatiov 
whoee  charter  fixes  the  number  of  shares  into  which  its  capital  stock 
shall  be  divided,  and  provides  tiiat  the  directors  of  the  corporation  may 
levy  only  equal  assessments  from  time  to  time  '*  on  all  the  shares  in  said 
corporation,"  unless  at  the  time  the  assessment  was  levied  all  the  shares 
of  the  capital  stock  have  been  subscribed  for.  But  a  stock  subscriber 
may  waive  this  right,  or  agree  to  the  contrary.     Id, 

12.  Stock  SunacRiBnts  in  CSokpobation  may  bk  Estoppkd  bt  their  Acts 
JBOK  Sating  that  a  corporation  has  not  been  legally  established,  or 
assessments  duly  made.    Id» 

IZ.  Original  Rubsobibbb  to  Stook  ot  Baiuioad  Company  gankot  at  Law 
Interpose  as  Defense  to  an  action  against  him  for  calls  upon  hia  stock, 
that  said  company  has  accepted  subsequent  legislative  chauges  of  its 
charter,  when  such  changes  courist  only  of  an  increase  of  corporate  pow- 
ers, or  of  a  different  organization  of  the  corporate  body,  leaving  the  cor 
poration  with  lawful  power  to  execute  what  may  be  considered  as  sub- 
stantially the  original  work.     Pacific  Railroad  v.  Hughes^  265. 

14.  Changes  in  Charter  of  Railroad  Company  Which  do  not  Pitt  It  out 
OF  Power  of  the  company  to  apply  original  stock  subscriptions  to  the 
jmrpoee  for  which  they  were  originally  subscribed,  at  law  constitute  no 
defense  to  an  action  against  an  original  subscriber  for  calls  upon  his  stock. 
Id. 

U.  If  Lboislativb  Changes  in  Charter  of  Bailroad  Company,  Assented 
TO  BY  Majority  of  the  members  of  the  corporation,  are  of  such  a 
character  as  to  warrant  a  belief  that  the  company  as  now  coobututed  ii 
unfit  or  unable  to  execute  the  original  purpose  contemplated  by  the 
original  stock  subscribers,  or  if  its  corporate  powers  were  so  varied  or 
enlarged  as  to  render  probable  a  misapplication  of  an  original  stock  sub- 
scription, an  original  subscriber's  remedy,  if  any,  is  by  injunction  in  equity, 
where  all  the  parties  in  the  matter  to  be  litigated  may  be  heard.     Id. 

16.  There  is  ADMrrrsD  Distinction  between  Company  Acting  under 
Mere  Articles  of  Association,  and  one  acting  under  a  charter  of  incor- 
poration, in  reference  to  the  control  of  the  majority  over  the  constitution 
of  the  company.     The  distinction  pointed  out.    Id. 

17.  Changes  in  Original  Charter  of  Pacific  Railroad  Company,  by  Acts 
of  March  1,  1851,  and  December  25,  1852,  were  not  of  such  a  character 
as  to  constitute  a  defense  to  an  action  against  an  original  subscriber  of 
stock  in  said  railroad,  to  compel  him  to  pay  calls  upon  his  stock.    Id. 

18.  Aooeptance  of  Amendment  to  Municipal  Charter,  where  acceptance 
by  corporation  is  necessary,  should  clearly  appear.  Taylor  v.  Commit' 
aioners  qf  Newbeme,  566. 

Ul  Municipal  Charter,  or  Amendment  thereto,  Aooefted  by  Majobry 

OF  Corporators,  is  binding  upon  all.    Id. 
▲m.  Daa  Toi..  LXIT— 81 
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90l  AooHRAiroB  ov  AimmKBfT  to  Muhtoipal  Ohaxtmr  mat  be  Qi 

BT  OouKT  from  any  act  or  acts  of  the  oozporatorB,  as  mch,  which 
latiafy  it  of  the  fact,  where  the  statute  itself  does  not  direct  the 
of  aacertaining  snoh  aooeptanoe.  Id. 
SL  Amemdmkkt  to  Municipal  Crabtis  will  be  Deemed  Aockpted  bt  C6»- 
POaATOBS,  in  the  abaence  of  any  provision  in  the  act  itself  directing  ^bm 
mode  of  ascertaining  snch  acceptance,  from  the  fact  that  an  election  wis 
held  before  the  passage  of  the  act  upon  the  qnestion  whether  the  oorpo- 
ration  should  apply  to  the  legislature  for  such  amendment,  and  at  thai 
election  the  majority  of  those  voting  voted  iu  favor  of  such  applicatiaB, 
even  conceding  that  this  election  was  unauthorised,  and  furthennor^ 
that  in  two  subsequent  elections  for  commissioners  of  the  town,  heU 
after  the  passage  of  the  act,  the  question  of  the  acceptance  of  the 
amendment  was  again  virtually  submitted  to  the  voters,  since  one  set  cf 
candidates  were  avowedly  in  favor  of  executing  the  powers  autiioriaed 
by  such  amendment,  and  another  set  of  candidates  were  avowedly  a^oat 
this,  and  in  both  of  these  elections  the  majority  of  the  former  set  of  cao- 
didatea  were  elected.    Id. 

See  CoNsnTUTioKAL  Law,  6,  6;  Equitt,  1;  In8ubancb»  3-5w 

COSTS. 

Bulb  as  to  Adjustmbnt  op.  Oobtb,  where  Dxpebbant  Fats  into  Coobt 
Amount  He  Claims  to  be  the  limit  «f  plainti£f  'aright  to  recover,  stated. 
DrewT.  TowU,  909. 

CO-TENANOY. 

L  Convbtancb  to  One  of  Several  Tenants  in  Common,  or  Deed  to  One 
OP  Several  Devisees  of  the  same  land,  shall  inure  to  the  benefit  of  all 
who  come  in  under  the  ■ame  title  and  are  holding  jointly  or  in  Gommm. 
Weaver  v.  WibU,  696. 

%,  One  op  Several  Persons  having  Joint  ok  Common  Interest  m 
Estate  cannot  purchase  an  incumbrance  or  outstanding  title  and  set  it 
up  against  the  others  for  the  purpose  of  depriving  them  of  their  ia- 
terest.    Id, 

S.  Widow  op  Man  Who  Came  into  Possession  op  Lot  under  Parol  Cop- 
TRACT,  and  built  a  house  upon  it,  and  died  in  possession,  cannot  repudiate 
her  husband*s  contract  and  purohaae  the  title  for  herself,  where  the  law 
oasts  the  inheritance  upon  her  children.    Id. 

4b  Trustee  Jointly  Interested  with  Others  in  Land  as  Txnant  nr 
Common  by  Descent  wiU  be  regarded  as  acting  for  all,  in  the  removal  eC 
an  incumbrance  or  perfecting  the  title,  unless  the  contrary  is  clearly  mads 
to  appear.     Tiadale  v.  TisdaUt  775. 

t.  Tenants  in  Common  by  Descent  are  by  Operation  op  Law  Placrd  in 

CONPIDENTIAL    RELATION    TO    EaCH    OtHER    AS    TO   JoiNT    PROPEBTTI 

each  is  prohibited  from  acquiring  rights  in  it  antagonistic  to  the  othsKSv 
and  the  same  duties  are  imposed  as  if  a  joint  trust  were  created  betweea 
them,  or  by  the  act  of  a  third  party.  Id. 
t.  Implied  Oujoation  Exists  between  Tenants  in  Common  to  Susxain 
Common  Interest,  Which  will  be  Enporoed  in  Court  op  Equity  mm 
Trust,  and  the  purchase  of  an  incumbrance  or  outstanding  title  npon  the 
joint  estate  by  one  in  his  own  name  will  inure  to  the  benefit  of  all,  bat 
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IImj  will  be  oompeDed  to  oantribnte  their  rMpeotive  ntiM  of  the  oon- 
ndoimtioii  paid.  Id. 
T*  Tdtamts  m  Odkmon  mat  Maihtaim  Joint  AonoN  to  Rbooyer  Bxkt 
doe  on  a  lease  of  tlie  common  property  which  contains  covenant  to  pay 
rant  to  leaaors  jointly,  althoagh,  by  a  memorandum  annexed  to  the  lease, 
and  forming  part  of  it,  it  is  agreed  that  one  half  of  the  rent  be  paid  to 
•aeh  of  the  leason  separately.     Wail  v.  Hinds,  64. 

See  EVIDSNOX,  10;  PABTHXBSHIPy  8. 

COUPONS. 
See  BoHDS.' 

COURTS. 

!•  Acr  ov  CouBT  is  Act  of  Judok,  where  the  court  is  composed  of  only  one 
Jndge;  and  a  bond  approved  by  the  court  is  good  under  an  act  requiring 
its  approval  by  the  judge.    Boon  v.  Botoerst  159. 

IL  RsouLASiTT   or   Amxnbmznt   or   its  Keoords   or   Pboobkdinos   bt 
Coubt  of  competent  jurisdiction  cannot  be  impeached  or  inquired  into 
in  a  oollateral  proceeding  on  the  part  of  one  not  a  party  to  the  prooeed- 
ing*  upon  which  the  amendment  was  made.     Hamilton  v.  StUz^  694. 
See  Costs;  Equitt,  1 ;  Stabs  Deoisis. 

COVENANTS. 

L  Lbaob  of  Riobt  to  Collkot  Wharfagi,  made  by  the  dty  of  New  York, 
implies  a  covenant  for  quiet  enjoyment,  which  is  broken  by  interference, 
on  the  part  of  the  dty  authorities,  with  the  lessee's  exercise  of  the  right. 
JToyorefc  of  New  York  v.  Mabie,  538. 

ftr-  Ik  AonoM  upon  Cotsnant  of  Warbanit  where  there  has  been  a  com- 
plete failnre  of  title,  and  the  purchaser  surrenders  to  the  holder  of  the 
paramoont  title  without  incurring  any  expenses  of  litigation,  the  meas- 
ore  of  damages  is  the  purchase  price,  and  simple  interest  thereon. 
Bests  are  not  allowed  in  the  computation  of  this  interest.  Drew  v. 
TcwUt  800. 
OiriB;  Lakdlobd  akd  Tvhakt,  10;  Skt-off,  3;  Vbndob  akd  Vxndbk,  L 


CRIMIKAL  LAW. 

L  PoMDBSiON  Of  QooDB  Bbobntly  Stolbn  wlU  create  a  presumption  that  snob 
posssssor  is  a  thief;  but  such  presumption  may  be  overoome  by  oironm- 
stances  tending  to  show  an  innocent  possession.    Jones  v.  State,  175. 

%  Mebm  PoesBsnoN  of  Stolen  Goods  is  kot  Sctffioieht  to  Justify  Con- 
▼lOnoH  of  the  possessor,  when  it  is  shown  that  he  did  not  make  any 
attempt  at  concealment,  but  openly  exposed  the  goods  under  oircum- 
stanoes  which  might  lead  to  their  discovery  by  the  owner.    Id, 

8L  Whxbb  Bbasdnabue  Aooouvt  is  Givkn  of  Inkocemt  Possession  of  Gk)ODa 
xeoently  stolen,  it  is  incumbent  on  the  prosecution  to  show  that  such 
aoooant  ia  false.    Id, 

4  MiBB  Gbudob  ob  Malioe  does  not  Constitute  Mauob  Afobithouoth 
nr  HomoiDB,  where  there  is  provocation;  but  in  order  that  the  motive 
may  be  referred  to  the  precedent  malice  rather  than  to  the  immedia^ 
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provoottion,  tfacM  imut  be  a  putionlar  and  difiaite  inteBt  to  UU,  n 
that  the  provooatioii  is  a  mere  collateral  drcnmrtanoe,  and  the  intent  to 
kQl  eiivted  before  and  independent  of  it.    State  v.  Jokmaon,  562. 

§^  MOKETB  OF  Hon lOXDK  WILL  HOT  BX  RXTKBRXD  TO  PbXVIOUS  MaTJOB,  BUT 

vo  Pbbskkt  PBOTOOUkTiOK,  and  the  hooiioide  will  not  be  mnrder  in  a 
eaw  where  the  prisoner  bean  malice  toward  the  deceased,  and  they  meek 
bj  accident,  and  npon  a  quarrel,  the  deceased  assanlta  the  prisaner  with 
a  gmbbing-hoe,  and  actnally  strikes  him  wi&  it,  and  thereupon  the 
prisoner  shoota  and  kills  the  deceased.    Id, 

f.  Monvx  ov  HoMioiDK  will  bk  Bxfbbbxd  to  Pbrvious  Malicx,  and  not 
to  present  provocation,  and  homidde  will  be  murder  where  the  prieoner, 
poranant  to  an  expressed  intent  to  kill,  goes  to  a  place  where  he  expects 
to  meet  the  deceased*  and  there  kills  him  in  the  maimer  and  at  the  time 
mentioned  in  his  threat,  notwithstanding  the  deceased  gave  the  priaoos 
legal  provocation  just  before  the  killing,  unless  the  prisoner  shows  that 
he  had  abandoned  his  intention  to  kill.    Id, 

7«  It  IB  MuBDXB  FOB  Husband  to  EIill  Onk  Who  has  Pbxvioubly  Gok- 
WTTXD  Adultbby  with  his  wife,  and  who,  the  prisoner  believes  at  the 
time  of  the  killing,  is  acoompaiiying  his  wife  for  the  purpose  of  commit- 
ting adultery.    State  v.  Samuel,  596. 

lb  It  IS  Makslauohtbr  Mbbblt  fob  Husband  to  Kill  on  the  spot  one  taken 
in  the  act  of  adultery  with  his  wife.     Id. 

IL  Indiotmbnt  undxr  Onx  Sbotion  of  Statutb  nebd  not  Nbgatitx  Ex- 
OBPnoK  oonteined  in  a  subsequent  section  thereof.    State  ▼.  Shiflett,  190l 

DAMAGES. 
GorrBHAHTB,  ft;  BMnrxNT  Domain,  5;  Jusnoss  of  thb  Pbaob;  Nigle- 
asNOB,  6;  Sbt-off,  2,  3;  Spboifio  Pebfobkanob,  2;  Shipfiho.  2;  W»- 
S. 

DAYS  OP  GRACE. 
See  Banks  and  Banking,  7,  9-11. 

DEBTOR  AND  CREDITOR 

TO  MoNBT,  GiYBN  BT  DEBTOR  TO  Thibd  Pbbsok  who  promises  to 
pay  it  to  the  creditor,  does  not  vest  in  the  creditor  so  as  to  make  it  his 
property,  until  he  is  notified  of  the  transaction,  and  agrees  to  adopt  ths 
aet  of  tiie  third  person  in  receiving  the  money  as  his  own  act,  whereby 
the  debt  is  to  be  extinguished.  Strayham  v.  Webb,  580. 
AmoNVDrrs  fob  thb  BziniFiT  of  CBra>iT0BS;  BANKBUFronr  axd  Ik- 
soLTBinnr;  Fraudulent  Gontbtanobs:  Guababtt,  2, 

DECEIT. 

L  AonoN  Libs  fob  Refbbsbntino,  fbom  Bad  Motites  and  to  Induce 
OftEDR,  that  an  intending  purchaser  is  solyent  and  worthy  of  credit* 
when  the  person  making  the  stetement  knows  the  pnrchaser  to  be  eiDbsr 
raned,  and  the  person  to  whom  it  is  made  is  induced  by  it  to  sell  goods, 
to  his  loss.  How  long  the  seller  reasonably  relied  on  the  repreaentatioo 
in  giving  credit  is  a  question  of  fact  for  the  jury.    Zabriakie  ▼.  Smiikt  651. 

%  AonoN  FOB  Dakagbs  fob  Dbgext,  in  falsely  recommending  the  credit  of  a 
penon,  does  not  survive,  and  is  not  assignable.     Id, 


BESDGL 

1.  IVRBVMBfP Oowfwnsn  PBOPSBmr  '<To Takb  EkVMs  AM  Vim  AmUaanJUBm 
HiSDnro  ovmr  ov  Pbofebtt,  at  mt  Dbath/*  aadnMEriDg  tinxigkl 
to  reToke  the  instnuient  dvring  liity  aaii  piwridiag  that  "  placing  ths 
nme  among  my  papers  is  intended  by  me  as  a  delivery  of  aaid  property 
at  my  death/*  is  a  deed,  paising  a  present  interest  to  be  enjoyed  m 
Jwhtro.     Wail  t.  WaU,  147. 

i.    DnD  MAT  BB    DSLIYXKED  AND  BbKAIN  IN  HaNDS  07  GbANTOB  If    ths 

grantor  intended  it  to  be  a  delirery.    Id, 

S.  BXLIVXET  OV  DXED  TO  RiOORDXB  V0&  QbANTJUS,  AND  AS  THKUt  DXED,  U 

SujnoiXNT  Dkliyxbt*  where  such  grantees  agreed  to  accept  the  deed 
before  the  execution  of  the  same.     Hqfinum  ▼•  McuJboU,  637. 

4.  KxoiacT  OF  RsooBDXB  TO  IUcx>BD  Dbxd  bboause  Hb  did  not  Know 

Who  would  Pat  Febs  cannot  be  allowed  to  defeat  its  record  a«  of  th« 
time  of  its  delivery  to  him,  where  he  neglected  to  demand  the  <fee8  at 
snch  time.    Id, 

0.  MiBTAKB  IN  Dbbd  MAT  BB  Shown  bt  Pabol  Evidbnob.    MeKdtoof  ▼, 

Armow,  445. 

8.  Pabol  Evidbncb  is  not  Admissiblb  to  Gontbadigt  Deed,  and  to  aliow 
that  the  terms  npon  which  it  was  made  were  totally  different  from  those 
expressed  in  the  instroment.     Adams  v.  Iludson  County  Bank,  469. 

7.  Deed  Executed  bt  Commissioner  undeb  Decree  Vacating  Title  to  real 
eetate  relates  back  to  commencement  of  snit,  as  against  defendant  m 
snch  suit  and  those  subsequently  claiming  title  under  him.  SfiottoeU  v. 
Lawaony  145. 

See  Bouvdabibs;  Bubbbs;  Executions,  5,  7;  Fraudulent  Gontetancb^ 
MAifcit¥«T>  WoMBN,  1,  3»  4;  Trusts;  Vendob  and  Vendbb;  Wills,  10. 

DBPOSmONB. 
See  Witnesses,  4. 

DOWER. 

1.  Pabol  EyiDnroB  is  Inadmissible  to  Show  Provision  iob  Widow  in  Wnx 

WAS  Intended  to  be  in  Lieu  ot  Dower.    HaU  v.  ITaU^  768. 

5.  Widow  is  not  Dbfbiyed  or  Doweb  or  Testamentart  Provision  where 

the  will  contains  nothing  which  declares  the  provision  to  be  in  lieu  and 
bar  of  dower.    Id. 
H  DowBR. — Partition  Sale  during  Coverture  of  lands  held  by  a  woman's 
husband  in  common  divests  her  right  of  dower  therein,  although  she  was 
not  made  a  party  to  the  proceeding.     Lee  v.  LindeU^  262. 

See  Sfeoopio  Pereormancb,  1. 

DURESS. 
DuBKBy  TO  LrvAUDATB  Dbed,  MUST  BB  OF  Pbbson.    A  deed  oaimot  be 
avoided  merely  by  proving  a  threat  to  sue  the  grantor  for  a  good  cause 
of  action,    ffetnrii  v.  Tymm^  661. 

EASEMENTS. 
I.  Gbantbb  of  Easbmbni   kib  Sfeoitio  Pubpose  mat  Usb  It  io»  JHw* 
IBBBHT  PuBPOBB,  and  thereby  obtain  a  right  by  prescription  to  the 
whole  extent  of  his  user.     WheaUey  v.  Chrigman^  657. 
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2.  DDOLAxaoDi  Of  All*  Eight  to  Land  bzgift  PBinuax  or  Takdo  or 
Gebou  mat  mm  Filxd  by  the  defendant  in  ejectment  dnring  the  tiU. 
ffetnrii  y.  T^$tm,  661. 

See  OoMMom;  Sksvitudbs;  Wats. 

£JECTM£NT. 
See  BA8IKBNT8,  2;  BBcsDnmSv  1. 

ELECnOK. 
See  BziouTOBfl  akd  Adiokistbatobs,  4;  Landlokd  ahd  Tkkakt,  U^ 

EMINENX  DOMAIN. 

!•  Stats,  in  VntTUB  ov  ueb  Rioet  or  EmNSNT  Domain,  has  Par4 
moitnt  Bight  to  oontrol  and  dispose  of  everjrthing  within  her  limits, 
which  is  not  absolute  and  exclusive  private  property,  to  the  promotion oi 
the  public  good,  and  even  to  take  private  property  for  the  same  porpose 
upon  rendering  just  compensation.  Commisaioners  o/ffomockUto  Rio» 
T.  Withers,  126. 

5.  From  Naturx  or  Elements  or  Wateb,  Light,  and  Am,  the  right  of  sa 

individual  to  them  is  necessarily  qualified,  and  confined  to  the  time  he 
has  them  in  use  and  under  his  control,  and  they  must  be  held  in  subor- 
dination to  the  general  good.    Id. 

t.  Injunction  will  be  Granted  whebe  DEr£NDA2rrs  abb  Attempting  to 
Make  Permanent  Appbopbiation  or  Land  admitted  or  proved  to 
belong  to  the  plaintiff,  and  the  license  or  warrant  of  the  defendant 
to  encroach  upon  it  is  deemed  doubtful  by  the  court.  Bird  v.  WUmi»ff- 
ton  etc.  B.  B.  Co,,  739. 

4.  Railroad  will  be  Enjoined  rBOM  Appropbiating  Land  admitted  or 
proved  to  belong  to  plaintiff,  when  not  authorized  to  do  so  by  its  charter. 
Id. 

Ik  Court  or  Equity  mat  Award  Compensation  roR  Damages  alehadt 
Sustained,  as  ancillary  to  its  jurisdiction  entertained  to  grant  an  injunc- 
tion against  the  unlawful  appropriation  of  land,  and  to  prevent  multi- 
plicity of  suits,  and  may  ascertain  the  amount,  either  by  reference  to 
the  master  or  by  directing  an  issue  quantum  damnifietUu9  to  be  tried  by 
a  jury.     Id. 

6.  Railroad  Compant  cannot  Take  Land  under  their  Chabteb  until 

compensation  has  been  paid  or  provision  has  been  made  for  aecniing 
compensation  to  the  proprietor  of  the  land.     Id, 

7.  Statute  Contebring  Power  or  Ezebcising  Right  or  Eminent  Domain 

should  not  be  enlarged  by  doubtful  interpretation.     Id 

8.  Railboad  Cobipany  cannot  Take,  without  Owneb's  Consent,  Lanb 

NOT  Contiguous  ob  Adjoining  their  Road,  but  four  hundred  yards 
distant,  for  the  purpose  of  a  warehouse  and  road  leading  thereto,  under 
a  clause  of  its  charter  that  authorizes  them  to  lay  out  such  oontiguons 
lands  as  they  may  desire  to  occupy  aa  sites  for  warehouses  and  other 
buildings;  provided,  that  the  adjoining  land  for  the  sites  of  buildings 
shall  not  exceed  five  acres  in  any  one  parcel,  notwithstanding  the  space 
to  be  occupied  by  the  proposed  warehouse  and  railroad  leading  to  it  from 
the  main  road  will  not  exceed  five  acres,  since  the  intention  of  tha  act 
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WM  to  antlioriie  only  the  extenaion  of  the  width  of  the  roftdiray  for  the 
eniimermted  pnrpoees.    Id. 

See  HiOHWATS,  1. 

EQUITY. 

I.  Eqititt  JuRiSDionoN  OF  Courts  of  Pbnnstlvania  ovbb  Ck>RPOBATioKa 
IS  OxKXRAL  AKD  Uklimitkd,  althoagh  with  respect  to  individaals  the 
eqnity  powers  are  circamscribed  within  a  limited  sphere.  Scuufford  ▼. 
Caiawiaaa  etc.  R,  R,  Co,,  667. 

9.  Pkbson  Sxxkino  Equitablb  Rblibf  must  Do  Equitt.  Yard  v.  Paq/ie 
Mutual  Ins.  Co,,  467. 

IL  CooBT  OF  Ghancsbt  WILL  GiTX  FuLL  Relisf  after  having  acquired  jaria- 
diction.     Whipple  ▼.  Farrar,  99. 

flee  CoBPOBATiONs,  8;  ExiounoHs,  9;  FBAUDnLXHT  ComrxTANCss;  Injuvo- 

TI0N8;  JUDOMXKTS;  LiS  PSNDBNS;  MiSTAKB,    10;  PLEADING  AND  PbAO- 

noLf  3,  10-12;  Sfecivio  Pbbfobmanok;  Trustb  and  Trvstxbs,  3. 

ESTATES. 

1.  TwaAsn  fob  Lifk  is  Entitled  to  Take  RxAflONASLB  Estovxbs  from  hit 

estate;  but  under  pretense  of  estovers,  he  must  not  work  any  permanent 

injury  to  the  inheritance.     Miles  v.  Miles,  362. 
%  Tenant  fob  Life  has  Power  of  Making  Under-leases  for  lesser  term; 

and  under-tenant  has  the  same  rights  and  privileges  during  his  tenancy 

as  are  incident  to  tenant  for  life.     Id, 
flee  Gifts,  1;  Landlord  and  Tenant;  Mineral  Lands,  1;  Reversions. 

ESTATES  OF  DECEDENTS. 

1.  Obops  OF  Farm  Purchased  between  Times  of  Making  Will  and  Cod- 
icil are  Chargeable  with  Testator's  Debts  and  Annuity,  and  the 
net  residue  thereof  is  the  primary  fund  for  the  payment  of  the  debts, 
under  a  will  directing  that  the  testator's  estate  should  be  kept  together 
during  the  life  of  his  daughter,  who  should  be  paid  a  certain  sum  annu- 
ally from  the  proceeds  of  the  crops,  and  the  net  residue  of  the  crops  be 
Impropriated  to  the  payment  of  his  debts.     Drayton  v.  Rose,  731. 

%  Surplus  LfooME  from  Testator's  Crops  Pass  to  Residuary  Legatee 
after  the  payment  of  the  testator's  debts  and  an  annuity,  with  which 
they  are  charged,  ^although  the  will  directs  that  after  the  death  of  the 
annuitant  the  corpus  be  sold  and  the  proceeds  divided  among  other 
legatees     Id, 

S.  Heirs,  where  their  Interests  are  at  Variance  with  Those  of  Ad- 
ministrator, MAT  Show  that  Judgment  was  Obtained  through  fraud 
and  oollosion,  upon  a  debt  known  not  to  be  due.    Nichols  v.  Day,  358. 

4b  When  Heir,  whose  Estate  is  Answerable  for  Judgment  Recovered, 
takes  the  defense  of  an  action  upon  himself,  has  opportunity  to  be  and  is 
heard,  has  the  right  to  adduce  evidence  and  cross-examine  witnesses, 
and  avails  himself  of  that  right,  where  he  has  the  right  to  defend  the 
•niti  control  proceedings,  and  adopt  steps  for  further  hearing,  he  is 
effoctively  a  party,  and  is  bound  by  the  judgment.    Id, 

Ik  Terms  "Bringing  in"  and  "RETumriNG  his  Advancement  into  Whole 
Ebsatm,**  used  in  a  statute  requiring  advancements  to  be  brought  into 


kota^ol  Iqr  *  ^IrtribiiiMp  do  not  BHtt  tkai  As  iitfe  «C 

■hall  be  divarted,  bat  that  the  valne  of  the  adTanooBwt  ahaa 

into  ooondKBtian  in  making  the  distributiOB.    Jaekmm  r.  Jaeismm^  114. 
8.  Yaujs  of  Pbopkbtt  Adyancxd  axd  Bbouort  nno  HonaaFor  for  dia- 

tribation  mnat  be  taken  as  of  the  date  when  the  advaaoeaient  was  made, 

not  the  date  of  distribution.    Id. 
7*  Ohx  BiCBTUio  Adtahcsmxkt  dob  hot  havx  id  Aoooaarr  vok  I»tx&- 

BBT  OR  Pbofitb  of  the  Mme  when  he  bringi  it  into  hotchpot  with  the 

estate  and  takes  hit  distribatiTe  share.    Id, 
8.  Widow  is  hot  EimcLXD  to  DnsBiBinnrs  Sbabb  op 

brovght  into  hotchpot  with  the  whole  estate,  bat  the 

aude  between  the  cJiildren.    Id. 
See  JEuDOUTUM  axd  ADrnmankAiOBa;  Pboiatb  Ooraa;  Wiua 

ESTOPPEL. 

Quoom  Who  Ln>iron  Ahoibsb  to  Takb  Akiohmbbt  of  his  note  or  bond, 
and  to  pay  a  Talnable  consideration  therefor  by  admitting,  before  the 
asrigntrr  hasezpended  his  money  in proeoring  the  sasignment,  the  jnatiee 
of  the  debt,  sad  declaring  that  he  has  no  defense  thereto,  cannot  aftar- 
waida  deny  the  ssme  to  the  prejadioe  of  the-aemgnee.    Weamtr  r.  J^ynrit, 
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See  GoBPOBATioNa,  2,  5, 12;  Bxaourioiw,  13. 

EVIDENCE. 

L  Obvbkal  OByBonoir  to  Admibsibiutt  of  Etidxvcx,  withoot  vp&aSatSkf 
pointing  oat  the  canaes  or  defects  for  which  objection  ia  made,  ahoold  be 
disregsrded  and  the  cTidence  received.    McCartmey  r.  Skepard^  250l 

%  TMwncAii  Mkakinq  of  Tibm  of  Abt  ob  Scekno^,  oaed  in  inniniMisir 
under  seal,  may  be  explained  by  parol  evidence,  bat  under  no  cinnm- 
stance  is  soch  evidence  admissible  to  show  that  the  parties  tosoeh  instm- 
meat  placed  on  a  particular  word  or  phraseology,  which  controls  tiie 
whole  effect  and  value  of  the  writing,  any  limitfld  or  definite  meaning  for 
the  purposes  of  that  particular  instrument.    HariwdL  v.  Camnian,  448. 

S.  WosDS  Doubtful  ik  THKnasLvn,  or  DiFnouiiT  of  AppuoanoK,  under 
the  surrounding  drcumstancea,  may  be  aeoertained  by  evidence  drihsrs 
the  instrument  itself.    Id, 

4  Adm lasioirs  of  Lboal  Bjbpbkskmtativb  of  Pabtt  ir  Ant  Subjbot-mattxk 
may  be  received  against  the  party.     Wall  v.  HbuU,  64» 

5,  Dbola&a^tioxs  of  Iittention  to  MoiropOLiZB  Business,  bt  PuBOHAaBL  or 
MiNKBAL  Right,  is  InadmissibiiB  in  an  action  nseking  to  set  aside  the 
conveyance,    ff arris  v.  Tyson,  661. 

6.  BVIDXNCB  IS  iNADiaSSIBLB  OF  T&ANaAOTION  WHXN  It  WAS  NOT  ONI.T  BO- 

TWBBN  Other  Pabtibb,  but  when  it  throws  no  light  on  a  transsctkm 
which  took  place  several  years  previous,  although  it  was  oonooming  the 
ssle  of  minerals  in  both  esses.    Id, 

7.  KOTIS  OF  TEffmiONT    OF  DECEASED  WITNESS  TaXEN  BY  ATTOBHET  AT 

l^tiAL,  which  notes  the  attorney  swears  contain  the  subetanoeof  the  wit- 
ness's testimony,  although  the  attorney  has  no  recollection  of  the  testi- 
Bumy  independent  of  his  notes,  are  admissible  in  evidence  on  a  sabsequcnt 
trial  of  the  aame  cause.    Jones  v.  Ward,  690. 
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S»  Bmxmmmt  Mfimmam  oi^TmKnmovTow lyucMABEDVf roam AauLA htm 
talk  mhI  MOMily  «•  pMBble  tiie  sMiie  as  that  for  which  it  ia  oibred  as  a 
aabatitatey  though  the  voiy  words  the  witneaa  spoke  are  not  neosasary. 
Id. 

Ql  SaooKBiAxr  EvmniaB  or  TmmoirT  of  Dboiasid  Wirans  ua\  Oivb 
SussTAVOB,  bat  not  the  mere  eflBsot,  of  the  former  testimony.    Id* 

10.  Mmmm  Noxv  of  TMixMOirT  ov  Dxcbasxd  WmiEss  would  not  bi  Rn' 
DBTOB,  nnless  the  petson  who  took  them  swears  to  their  oorrectness,  and 
submits  himself  to  the  cross-ezamim^tion  of  the  opposite  party.    Id, 

11.  Wbbm  PBBUMniON  Abi8»  fbok  Lapse  of  Timx  that  oflSoers  who  made 
raeotdi  are  dead,  so  that  no  amendment  to  such  records  can  be  made,  evi« 
danoe  ol  snoh  fact  shonld  be  submitted  to  jury,  with  instmotions  that  they 
are  aathoriaed  to  presmne  that  ofSoers  were  duly  elected  and  qualified. 
Cdu  Y.  Bdltnae,  347. 

ISL.  Paboi*  Bvidxnob  is  Aphtmirlw  to  Pbots  Gobtbntb  of  Notb,  on  proof  of 
loss  theieo^  in  an  action  on  a  goairaDty  of  said  note.  Koeh  y.  Mdhomt 
666. 

Ul  Bboof  of  CoHnHTB  OF  Lon  Pafkb  ought  to  bb  Such  ab  to  Lbavx  Ko 
Doubt  ab  to  Substamtiai*  Pabtb  thbbbof,  but  the  strictness  of  this 
rale  is  somewhat  relaxed  in  cases  where  the  paper  has  been  lost,  withheld, 
or  destroyed  by  the  party  to  be  charged.     Titdale  v,  TisdaUt  775. 

14.  EriDBifcs  that  Grabtob  was  Poor  Man  mat  bk  Pbofeblt  Rejected 
in  an  action  seeking  to  set  aside  the  conYeyance.     Harris  v.  Tymrit  661. 

15.  Lbttbb  from  Pubchaseb  of  Mineral  Right  mat  be  Read  to  Jurt  as 
eridence  of  his  fair  dealing  with  the  seller,  in  an  action  in  which  the 
latter  seeks  to  set  aside  the  conYeyance,  where  a  witness  testifies  that  he 
reoeiYed  the  letter  making  an  ofier,  and  oommanicated  the  same  to  the 
seller.    Id» 

16.  PBOmSSORT  KOTE  GrVEN  BT  SUBOONTRACTORS  FOR  LUMBER  18  EyIDENCS  OF 

US  OoNTRAOT  Price,  in  a  proceeding  by  ictrt/aciM  on  a  claim  for  the 
lomber  famished  the  sabcontractors  for  the  erection  of  a  bailding,  and  it 
does  not  bar  a  reooYery  against  the  bailding.  Odd  Fellows*  Hall  y.  Mas' 
»er,  675. 

17.  Whbrb  Answer  ADMnriNO  or  Denting  Facts  in  Bill  Sbtb  up  Otheb 
Pacts  in  defense  or  SYoidanee,  they  mast  be  proYed  by  independent  tes« 
timony.    2itles  y.  Miles,  362. 

18.  Defendant  has  Ko  Right  to  Use  Other  Parts  of  Answer  as  Evidbnob 
FOR  Himself,  from  the  fact  that  a  portion  of  the  answer  is  read  as  eri- 
dence  by  the  plaintiff;  althongh  be  may  have  the  right  to  read  portions 
affecting  the  sense,  or  explaining  the  portions  read.  €hmn*M  Adminis- 
trator Y.  Todd,  231. 

19.  Where  One  is  Owner  of  One  Half  of  Boat,  Legal  Title  to  Which  is 
Of  Kame  of  his  CkKOWNER,  and  the  former  desires  to  sell  his  share  to  a 
third  person,  and  for  the  parpose  of  executing  his  part  of  the  contract, 
proonres  his  co-owner  holding  the  legal  title  to  make  a  bill  of  sale  of  one 
half  of  the  boat  to  sach  third  person,  in  an  action  for  the  pnrchaae  price 
of  such  share  he  shoold  be  allowed  to  show  that  such  was  their  contract, 
and  this  wonld  not  be  varying  a  written  instrument  by  parol,  as  the  bill 
of  sale  is  not  written  evidence  of  the  contract  between  the  beneficial 
owner  of  the  boat  and  the  purchaser  of  his  share,  but  was  a  means  by 
which  he  proonred  it  to  be  executed.    BenneU  y.  BtWs  Administrator^  20Ql 
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20l  Dmro  Dwjlaratiovs  aiub  Restricted  to  Act  ov  Kiluno,  tad 
stuioee  immediately  attending  the  act  and  forming  apart  of  the  ret* 
State  ▼.  Sheltan,  587. 

21.  BtING    DeOLASATIONS  abb    not  AdMIASIBLB  A3  TO  CONIUCT 

Pbiboker  akd  Deobasxd  that  was  separate  and  distinct  from  the  anbie- 

qnent  meeting  when  the  fatal  blow  was  strack.    IcL 
22.  SouoiTOB  FOB  State  should  be  BsQaiBED  to  State  What  Hx  Ejlfbuu 

TO  Pbove  bt  Dtino  Dsclabations,  and  then  only  such  part  of  them  as 

are  admissible  should  be  admitted.    Id, 
28.  Ck>iryxBSATiON  ov  Men  Held  Outside  of  Alleged  House  of  Ill-fame, 

and  iffluediately  after  coming  out  of  it,  but  not  in  the  presence  of  &e 

defendant,  or  any  of  the  inmates,  concerning  what  had  taken  place  in  the 

honse,  is  not  admissible  on  the  trial  of  an  indictment  for  keeping  a  hooss 

off  ill-fame.     CommonweaUh  y.  Ilarwood,  49. 

See  Aqbncy,  4-6;  Assignments,  2;  Common  CARRtEBSy  13, 17;  CSompbomisb; 
Ck>2nitACTS,  4;  Cobpobations,  9;  Deeds,  5,  6;  Doweb,  1;  Kuccunoas, 
7t  10;  Gbowing  Cbops;  Guabantt,  3;  Judgments,  15;  Lixns,  2; 
MiNEBAL  Lands,  5,  6;  Negotiable  Instbuments,  9,  10;  PHT8i<aANS» 
1-7;  Pleading  and  Pbactics,  16-18;  Possession;  1;  Sales,  10;  Shif^ 
raro,  3;  Vbndob  and  Vendee,  9;  Wills,  13, 14;  WranaBEs. 

EXECUTIONS. 

1.  BzEounoN  Issued  on  Judgment  and  Deliyebbd  to  Officbb  raiaea  a  lies 
upon  land,  which  has  priority  by  statute  over  the  lien  of  an  earlier  jadg- 
ment  apon  which  no  ezecation  has  been  issued.    J)unhaim  v.  Cor^  460. 

8.  Execution  Which  Recites  Judgment  against  A.,  Administbatob  of 
Estate  of  B.,  and  Dibects  Offioeb  to  levy  it  upon  "the  goods  of  the 
said  debtor,'*  runs  against  A.  in  his  individual  capacity,  and  may  be 
properly  levied  upon  his  own  goods.  If  the  execution  was  against  him 
in  his  representative  capacity,  it  should  have  provided  that  it  be  levied 
upon  the  goods,  etc. ,  of  the  deceased  in  his  hands.    Keniston  v.  Little,  297. 

5.  PUBCHASEB  OF  PeBSONAL    PbOPEBTT  AT  ShEBIFF*S  SaLB    MAY  LeatE  It 

WITH  Defendant  in  Execution,  under  a  contract  of  bailment,  without 
making  it  liable  to  be  taken  under  another  execution;  although  when 
goods  are  purchased  at  a  private  sale,  the  vendee  must  take  and  keep 
possession,  or  the  contract  is  conclusively  presumed  to  be  fraudulent  as 
against  the  creditors  of  the  vendor.    Dick  v.  Cooper,  652. 

ii  Seebiff's  Sale  will  not  be  Avoided  bt  Statement  of  Pubchasbb^ 
Agent  thebeat  that  he  was  buying  the  goods  for  the  beneGt  of  the 
defendant  in  execution,  whereupon  certain  persons  desisted  from  bidding 
nnlees  such  statement  was  false.    Id, 

0,  Shbbiff's  Deed  is  Sufficiently  Cebtain  to  Pass  Execution  Debxob*s 
Intbbest  Remaining  Unsold  in  Lots,  described  in  the  advertisement 
and  deed  as  the  one  undivided  third  part  of  the  lots  not  sold  by  him  in 
an  addition  to  a  certain  city,  the  addition  being  well  known,  and  there 
being  no  evidence  of  the  sale  of  more  thiCn  one  of  the  lots  prior  to  the 
sheriff's  sale.     Liaa  v.  Lindell,  222. 

6.  PUBCHASEB  AT  ShEBIFF*S  SaLE  WhO  IS  NOT  PLAINTIFF  EN  BXECUTIOH  need 

not,  in  support  of  his  title,  show  judgment  on  which  execation  was 
foanded.    Hardin  v.  Cheek,  600. 
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7«  Sboizau  nr  Sbebuv's  Dbid  abb  Pboia  Faoib  Bvuiimub  €V  EmunoVt 

LSVT,  AHD  SaLK.     Id. 

S  Omssioir  to  Qnm  Nonas  or  Bnounov  to  NoN-BmoBn  JuDOimn 
Dkbtqb,  required  by  the  Mieeonri  act  of  ICaroli  12,  1849,  doee  not  ipm 
Jaeto  annul  the  sale  on  ezeoation,  but  proper  relief  will  be  edminiatered 
to  the  party  injured,  aooording  to  the  circnmttanoea  of  the  oaae.  HtMm 
V.  Murphy^  194. 

••  TneiiB  ov  Pubcbabib  ov  Rial  Esxatb  Sold  on  BxwnrnoN,  or  of  hia 
Mgal  aaaignee  after  the  time  of  redemption  has  expired,  oonaiati  in  an 
absolute  right  to  a  oonveyanoe  from  the  proper  offioer,  whioh  shall  Test 
In  him  all  the  tight,  title,  and  interest  of  the  judgment  debtor  at  the 
time  of  the  levy.  The  party  having  the  legal  right  to  suoh  a  oon¥ey« 
anoe  can  compcd  the  execution  of  it  by  flumiiamtM,  but  the  party  having 
€oly  an  equitable  right  must  enforce  it  in  a  court  of  chancery.  WhkpfU 
T.  FanroTf  99. 

10.   T&AK80BIFT  OF  PORTION  ONLY  OV  RbOOBD  IB  AdMDBIBLB  IN  BVXDBNOB, 

when  it  is  offered  simply  to  show  the  fact  that  there  was  a  judgment,  in 
order  to  support  an  execution.    £ee*«  AdmimitrQiirix  ▼•  Xee,  247. 

11.  Want  ob  Valid  Inquisition  bob  Condbmnation  or  Bbal  Estatb  Takbv 
nr  JfiXBOunoN  can  only  be  taken  advantage  of  by  the  defendant  himselt 
and  even  he  must  take  the  objection  within  a  reasonable  time;  by  whioh 
reasonable  time  is  meant  before  the  confirmation  of  the  sale  and  the 
acknowledgment  of  the  sheriff's  deed  to  the  purchaser.  Spragg  y. 
Skrtper,  698. 

12l  EzBounoN  Salb  or  Judoxbnt  Dbbtob's  Bbaltt  without  Condemnation 
OB  Waiyeb  or  Inquisition,  and  sheriff's  acknowledgment  of  deed  to 
the  purchaser  without  objection,  and  appropriation  of  the  proceeds  of  the 
sale  to  the  defendant's  debts,  will  divest  him  of  title  to  the  prenuses,  and 
a  subsequent  sheriff's  sale  of  the  same  property  will  confer  no  title  on 
the  purchaser,    /d. 

IS.  DBrxNDANT  IN  EXECUTION  WILL  Ebtob  Himsblb  ntoM  Imbbachino 
SHEBirr's  Sale  by  voluntarily  surrendering  the  possession  and  executing 
a  release,  and  will  further  preclude  himself  by  representation  that  he 
had  consented  to  dispense  with  an  inquisition,  and  that  the  title  is  good, 
if  by  those  representations  the  person  to  whom  they  are  made  is  induced 
to  purchase  the  property  from  the  sheriff's  vendee.  A2» 
8ee  Judgments;  Mortoaobs;  Pboobss,  9,  10. 

EXSGUTOBS  AND  ADMINISTKATOBS. 

L  PBODuonov  or  Pbobatb  or  Will  ob  Lbttbbs  or  AoMDnsTBATioN  is 
sufficient  evidence  to  prove  the  representative  character  of  the  adminis- 
trator, his  right  to  sue,  and  the  death  of  the  testator  or  intestate.  Beti^' 
iek  V.  Btaterfield,  316. 

%  Administratob  Appointed  in  One  State  mat  Sub  in  Anothbb  on  a 
judgment  recovered  by  him  in  his  representative  capacity  in  the  stats 
where  appointed,  against  a  debtor  who  was  a  dtiien  of  that  state  when 
sued,  or,  it  seems,  who  submitted  himself  to  the  jurisdiction  of  its  courts. 
HaU  v.  Harriaofh  22S}. 

%,  Where  Adminibtbatob  in  his  Ck>MPLAiNT  Alleoes  his  Gaubb  or  Action 
TO  HAVE  Arisen  AmR  Death  of  his  intestate,  and  where  he  might  have 
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•Qfld  in  bli  ovm  ri(^  irttfaaot  daaeribing  fadniMlf  —  adariiMilniWt  j«49- 
ment  may  well  be  entered  againat  him  de  honia  propHU,  tho«]]egBtfoB  that 
b»  waa  admimatntor  being  deteriptio  penomm,    Kenuton  r.  LUtU,  297. 

4.  Eaoi  or  HsBay  o& tseib  AfluoHsn^ Has  hsaxvunjAJLButcacai  to av«d 

or  oooflim  an  illegal  aaU  made  by  aa-adaiiiistnitor.    Btsmici  ▼.  BaUet' 
JMd,ZlfL 

5b  Administbatob  Holdiko  Estatb  as  Trdbtix  fob  Cbsdhobb  has  a  qoall- 
fled  legal  title.    He  caia  take  the  profits  only  for  the  nae  of  tha  ertaia^ 
and  if  the  eatate  continued  nnaettled  for  many  yeaza,  the  admxniattator 
ooold  olaim  nothing  for  ezpeaditnea  apon  the  property  exoept  for  meet 
nry  repairs.    Id, 

$k  AnminBiBaTOB  Pubohasino  at  ms  Own  Salb  ganhot  A^ol  Ad  or 
BQU1T7  to  confirm  his  titles  if  his  ponhaae  was  made  nnder  eueom- 
stances  which  imply  moral  tnrpitade;  relief  being  grsntad  in  aoch  osss 
only  on  the  ground  that  in  pnrohaaing  he  acted  in  fi;ood  fsith  and  for  the 
benefitof  hiatnisfc.    Mtiifinir.  Mh^  472. 

See  Bratu  or  PBOBDaaTO;  Pbobatb  CSomen;  Wnu. 

FEBBIES. 

h  PuBUO  Fbbbt  will  bb  FBoruiizD  TO  BB  Kbpt  tob  CknmBBATHnr  wbsa 
there  ia  no  evidenoe  showing  the  contrary.    Siehards  ▼.  I^iqaa^  12L 

S:  It  18  DuTT  or  Ebbfbb  or  Fbbbt  Adthorized  by  Law  to  Pbotibb  Good 
AND  SicirBB  Boat,  suitable  and  safe  in  all  respects,  both  to  receive  and 
to  transport  all  sach  property  and  vehicles  as  are  nsnally  required  to  bs 
conveyed  across  pnblio  ferries.     Id, 

5.  Fbbbt-man  18  LiABLB  roB  Loss  Inoubbbd  to  Pbopebtt  whilb  bkdto 

Rbobivbd  by  him,  as  it  is  as  much  his  dnty  to  make  provision  for  the 
safe  reception  of  property  aa  for  ita  transportation  when  received.  Id, 
ik  Stbiot  Diugbnob  and  Skill  abb  Rbquihbd  or  Fbrbt-meb  in  the  psi^ 
formanoe  of  their  duties,  and  the  fact  that  a  ferry-boat  was  forced  from 
the  landing  by  the  force  of  a  wagon  striking  it  in  descending  to  the  boati 
prima  faeie  showed  oareleaaneaa  on  the  part  of  the  feny-man,  and  tfavmn 
upon  him  the  burden  of  proving  the  contrary.    Id, 

FIXTURES. 

I.  Law  BEQABD8  WITH'  PbOOLIAB  FaVOB  RiORT  or  TSBAMTBt  AS  AfiAiaaf 

THEiB  Landlobdb,  to  TOmove  articles  annexed  by  them  to  the  frediold. 
WaU  V.  ZTtfufs,  64. 

%  Tbkant  may  Taex  Awat  Dombctio  and  Tradb  Futubbs,  or  thooe  par 
taking  of  the  nature  of  both  classes:  the  first  daos  being  those  which 
aro  put  up  for  ornament  or  the  more  convenient  use  of  the  premiaea;  the 
second,  those  which  are  put  up  for  the  purposes  of  trade.    Id, 

S.  MoDB  or  Annbzation  or  Fixtubes  to  Fbsbhold  and  Intehtiok  with 
which  they  wero  annexed  by  the  tenant  are  to  be  considered  in  deter* 
mining  whether  tenant  may  remove  them.    Id, 

4k  Tbnant  mat  Rbmote  Fixtubbs  WmoH  wbbs  but  Slightly  Annxxbd  to 
B01LDINO,  and  were  removed  without  substantial  damage  to  the  build- 
ing or  essential  injury  to  themselves,  and  which  wero  uaeful  and  oon- 
venient  rather  than  essential  and  permanent  additions  to  the 
Id. 
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ft.  'Wai!IB>«ahk  axd  Bxbtkb,  FAsmrBD  10  Bunuxmo  vr  Nail8»  or  fitted  to 
floor  by  oattixig  «wfty  flooring,  may  be  rMDored  before  the  expinUioii  of 
the  term  by  the  lewoe  who  leeeed  the  boildisg  for  hotel  pnrpoeee,  and 
aiuMzed  siich  artlolee  during  hie  term,  the  bailding  having  been  previ- 
oaaly  snppUed  with  water  by  other  means.    Id, 

^  Gas  AND  Water  Pipes  Extendiho  thbouoh  Bcildino,  Passino  thbouoh 
HiOLSS  IN  Floobs»  oeilingB,  and  partitions  cut  for  the  purpose,  and  kept 
in  plaoe  by  hooks  and  metal  bands,  may  be  removed  before  the  expira- 
tion of  the  term  by  the  lessee  who  leased  the  building  for  hotel  purposes, 
and  pnt  in  the  pipes  daring  his  term,  the  building  at  the  time  of,  the 
demise  being  supplied  with  water  and  light  by  other  means.    Id. 

7.   SpMIAL  AQBSBMSJfT  BSTWEBH  JjLSlXWKD  AMD  TbNAMT  BEOABDUfa  FlZ- 

TITEBS  overrules  and  supersedes  the  general  rules  of  law  regulating  their 
mutual  ri^ts  and  obligations.  Id. 
a.  EicnarB  Ain>  Ebmbdiss  or  Lbsbob  anb  Lbssbb  bespbctimo  Bjoiotal  ov 
FxTTOBES  pnt  in  by  leasee  under  written  agreement  mnst  depend,  as  to  his 
right  to  remove  them  end  tiie  lessor's  to  purchase  them,  upon  the  agree- 
menti  and  Isaaor  cannot  leoover  on  a  covenant  in  the  lease  against  waste. 
Id. 

FRAUD. 
See  BaoBir;  FBATrDULKiiT  Oohyvtahob. 

FRAUDULENT  CONVEYANCES. 

L   COHTBTARCBB  WhIOH  BbAB  SuOH  RaTIO  TO  INDEBTEDNESS  OF  GbANTOB  aS 

to  tend  directly  to  defeat  creditors'  claims  is  fraudulent  as  to  them,  unless 
founded  upon  a  suflSdent  consideration.     Clark  v.  Depew,  717. 

%,  Validitt  ov  Contetanoe  as  against  Cbeditobs  is  not  sufiSciently  proved 
by  the  vendor's  receipt  in  the  deed,  but  other  evidence  will  be  required 
of  a  valuable  consideration,  where  the  attesting  witnesses  testify  that  no 
money  was  paid  in  their  presence  at  the  execution,  and  the  vendor  is 
proved  to  have  been  indebted  to.  the  value  of  about  one  fourth  of  his 
property,  the  bulk  of  which  was  embraced  in  the  conveyance,  his  cred- 
itors being  at  the  time  of  the  conveyance  in  pursuit  of  their  claims,  and 
numerous  suits  then  pending  against  him,  and  notice  having  been  served 
on  the  vendee  that  he  would  be  required  to  prove  a  consideration.    Id, 

S.  Judgment  and  Execution  Creditors  mat  Maintain  Bill  in  Equitt  to 
Remove  Fraudulent  Incumbrances  placed  by  a  debtor  on  his  prop- 
erty, in  order  that  such  property  may  be  appropriated,  free  from  such 
fraudulent  incumbrances,  to  the  satisfaction  of  the  creditor's  judgment. 
Dwnham  v.  Coee,  400. 

4«  CouBT  or  Equttt  has  Jubisdiotion  of  Suit  bt  Cbeditobs  of  Estate 
OF  Deceased  Pebson  to  set  aside  fraudulent  conveyances  and  other 
arrangements  made  by  deoeased  in  his  life- time,  by  which  his  property 
was  colorably  placed  beyond  the  reach  of  an  execution  at  law.  The  ad- 
ministrator could  not  be  compelled  by  the  probate  court  to  include  such 
property  in  his  inventory.    Snodgraaa  v.  Andrews,  169. 

B.  AraCINIBTBaTOB  CANNOT  MAINTAIN  SUIT  TO  SbT  ASIDE  FbAUDULENT  CoN- 

▼BTANOES  by  deceased,  as  such  conveyance  is  good  as  between  the 
.  parties,  and  an  action  to  8«|jb  aside  the  conveyance  would  have  to  be 
branght  by  creditors  of  the  deoeased.     Id- 
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$,  Bnx  IN  Bauirr  sr  Gbsditobs  ov  Ekjom  m  DwwAHin  Pft^KW,  to  ai 
aaida  fraadalent  oonveyanoe  by  deoMsed,  is  not  moh  aa  aetioB  •■  is  pro- 
hibited by  the  statute  against  oommenoiiig  suit  against  adminislrBtor  of 
deceased  person  whose  estate  is  insolvent,  as  such  suit  would  resnlt  bsBs- 
ficially  to  the  estate  withont  charging  it  with  any  costs.    Id. 

7.  Cksditob  Who  has  Qbtainbd  Judgmxnt  aoaihst  his  Dbbtob,  in  onkr  to 
maintain  a  bill  for  relief  against  fraudulent  dispositions  by  such  dsibtor 
of  any  particular  portion  of  his  property,  must  show  that  such  dispod- 
tion  embarrasses  him  in  obtaining  satisfaction  of  his  debt^  and  facta  rasst 
be  stated  from  which  at  least  it  may  be  inferred  that  the  aid  of  a  eoort 
of  equity  is  required  to  give  the  judgment  its  l^gal  and  fnll  eSeei. 
Ihmham  t.  Cox,  460. 

IL  WhXK   CbBDITOB  has  EsZABLISHXD  HD  DBBT  BT  JUDGlODiT  AT  LaW,  is 

such  a  mode  as  to  show  that  it  is  an  ascertained  and  fixed  debt,  and  the 
property  of  the  debtor  has  been  placed  in  so  peculiar  a  conditioo,  by 
fraudulent  conveyance  or  otherwise,  or  is  of  such  a  nature  that  it  cannot 
be  subjected  to  an  execution  at  law,  then  relief  may  be  had  by  the  cred- 
itor in  a  court  of  chancery.    Snodgrtua  v.  Andrews,  169. 

IL  If  Judomsnt  has  bsbn  Obtained  bt  Gbbditob  aqainst  Adionistkaivix 
of  his  debtor,  and  execution  issued  and  returned  mtUa  bona,  he  may  ge 
into  equity  to  remove  obstructions  to  the  enforcement  of  his  judgment 
by  setting  aside  fraudulent  conveyances  of  the  debtor.    Id, 

IOl  Whzbx  Cbxditor  Pbooxbds  in  Equity  to  Sbt  asidk  Fbauduuent  Coh- 
YXTANOBS  of  both  personal  and  real  property,  in  order  that  it  may  bs 
reached  by  execution  at  law,  he  is  not  compelled  to  confine  his  suit  to  the 
personal  property,  and  exhaust  it  first,  but  may  proceed  against  both  by 
the  same  suit.    Id, 

See  JuDOMBNTS,  9,  10;  Minbbal  LAVse,  6. 

GENERAL  A  VERA0B. 
See  Shifpino. 

GIFTS. 

L  yOLVNTAXT    GdT    OB    BbAL   BbtATB  TO  TaKB  BifBOV  AITBR  DiAXB  ■ 

Valid  as  a  ooveoant  to  stand  seised  to  the  use  of  the  donees,  and  tha 
estate  vests  in  possession  in  the  donees  when  the  life  estate  reserved  to 
the  donor  is  determined.     Wall  v.  Wall,  147. 

8.  VOLUNTART  GDT  OF  PbBSONAL  ESTAn  TO  TaKB  BlFBOT  AFTBB  DbASH| 

reserving  the  use  and  possession  in  the  donor  during  life,  may  be  mads 

withont  the  intervention  of  trustees.    Id, 

&  Instbumbnt  Ofbbatinq  Entibblt  to  Benbfr  of  Donxb  is  prssomed  tw 

be  accepted  by  him.      Id, 

GRANTS. 

Gbant  n  not  Pbbsumbd  fbom  Enjotm  cnt  of  Sfbino  fob  Twbbtt-oiib 

Tbabs,  for  no  presumption  can  arise  against  a  person  by  long  enjoymsnt, 

nnless  it  be  of  a  right,  the  unlawful  enjoyment  off  which  may  be  intar- 

fered  with  or  restrained  by  prooeedings  at  law.     WheaUqf  y,  Bait^  TfL 

See  Minbbal  Lands,  1-4. 

GROWING  CROPS. 
Pabol  Bvidxnob  IB  NOT  Admissiblx  to  Pbovb  Salb  of  Gbowino  Cbop  U 
wheat.    Growing  wheat  is  sn  interest  in  land,  and  a  contract 
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H  if  irtiliiii  the  tMote  of  fnuids,  and  moflt  hm  in  writiag.    Mclhame  ▼. 

J5rafTM,196. 

GUARANTY. 

1«    SirOAGXiaNT  TO  "BS  BiBPOKBIBIJI  lOB  WhaT  StOOK  M.  MAT  WaMT  HMBB- 

ikiTiB,  to  the  amoont  of/*  Bpecifying  a  sam,  miffioieiitly  ezpreflseB  a  oon- 
■ideration,  and  ia  a  contiiiiiiiig  gnaranty.    Oaie$  v.  MeKee,  645. 

2.  OvA&ANTT  THAT  NoTB  T&ANSFKBBBD  BT  Dbbtob  TO  HIS  Cbbditob  in  pay- 
ment of  a  debt  is  good,  and  will  be  paid,  ia  broken  as  aoon  as  made  if  the 
note  prove  worthless,  and  the  creditor  need  not  reeort  to  legal  remedies 
against  the  maker  to  hold  the  guarantor.     Koch  y.  Jfe/Aom,  685. 

S»  Ck)Hsn>SBATiON  or  Two  Notes  being  the  Same,  the  reoord  of  the  jndg- 
ment  in  a  suit  on  one  of  them  by  the  holder,  who  is  also  the  gnarantor  of 
the  other,  is  admissible  in  evidence  to  prove  the  failnre  of  snoh  consider* 
ation,  in  an  action  on  such  guaranty  of  the  other.    Id, 

OUARDIAN  AND  WAKD. 
AmunrAL  or  Ck>in>inoN8  and  Penalty  op  Bond  or  Guaxdian  for  sale  of 
real  estate,  when  a  matter  of  discretion  with  a  judge,  will  not  be  con- 
sidered as  vitiating  the  sale,  upon  the  ground  that  the  penalty  is  not 
sufficient  and  the  condition  not  such  as  required  by  law.    Boon  v.  Bowert, 

159. 

HIGHWAYS. 

1.  Leoislatube  hab  Poweb  to  Vacate  Public  Stbbbt  without  the  consent 
of  the  persons  whose  private  interests  are  or  may  be  affeotea  oy  i«.  Sur- 
rendering the  right  of  way  to  the  owners  of  the  soil  is  not  taking  private 
property  for  public  use,  and  the  proprietors  of  other  land  incidentally  in- 
jured by  the  dlMontlnnance  are  not  entitled  to  oompeosation.  PeuU  v. 
Carver,  640. 

t.  Railroad  Ck>MFANT  Itbelt  ob  m  Stjfeboitbndeiit  hab  No  Bight  tc 
Fix  OBaTBUOTiON  in  its  Tback.  The  track  is  a  pablio  highway,  con 
■tmoted  for  travel  and  transportation,  and  any  use  off  it  for  other  pur 
poses  is  unlawful    MaSbroad  v.  i^oitois,  67SL 

See  BouNDABiES,  8» 

HOMICmB. 
See  Obiminal  Law,  4-41. 

HOTCHPOT. 
See  Bbcates  or  BBOEDEBm,  6-61 

HUSBAND  AND  WIFB. 
See  Mabbied  Wombn. 

INDEMNITY, 

See  FBO0BB8,  10;  SPECinC  PlBIOBMAHOib  »• 

INDICTMENTS. 
See  Obiminal  Law,  9l 

mPANCY. 

1*  SkALiD  Hon  aw  Intant  is  Voidabia  ohut,  avd  mat  bb  Comiixmid  ai 
MAJOBirr.    LiiUe  v.  Duncan,  700. 
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Z  LfVAiri^  VOIDABLB  OOHTBACIB  MAT  IB  AmBMXD  BT  EllJ«MB  BjOOWI^ 

TION,  by  aoti  which  reMonably  imply  affinnanoe,  and  by  omiMion  to  fit- 
affirm  within  a  reasonable  time.    Id, 
S.  SxALU)  Nora  or  Ihtaiit  is  AnmuoD  by  Fact  that  attbb  Majobbt  hi 
admifeted  that  the  note  was  a  joat  tranBaoti<m,  and  gave  tbe  pajet  a 
watoh  in  part  payuMot^  provided  he  liked  it  and  it  kept  good  tioie.    /dL 


INJUNOnONa 

1.  Iwjuncrriow  will  bb  Obabtbd  whbbb  Act  (Tohplaikbd  of  is  Arkbdid 

WITH  FnucABBHT  'RESULTS  destroying  or  materially  altering  the  eatafea 
Bird  V.  WUnUngton  etc  R.  It,  Co.,  739. 

2.  iNJUBonoB  TO  RBffTRAiK  PBOOKBDiKGS  AT  Law  will,  AS  a  general  mle,  be 

dissolved  only  when  all  defendants  folly  answer  the  equity  of  the  bill; 
bat  there  is  a  qualification  of  tbe  rule,  to  the  effisot  that  if  the  defendanti 
upon  whom  the  granamen  of   the  charge  reeta  answer  the  bill  the 
injnnctioa  will  be  diaKdved.    Adams  v.  Hvd&on  Caunig  Bankj  460L 
See  Oqmmobb,  4;  OoBPOBAnoirs,  15;  Emikkiit  Dokaik,  3,  4;  VkBDiob 

INSANITY. 
See  Wills,  11. 

INSOLVENCY. 
See  Nbgotiabub  iNSTRUiiBifTSy  6,  6. 

INSTRUCTIONS. 
See  JcTBT  AND  JmtOBs;  Plbadikg  and  PRAonos;  Poob»i<aw»,  *. 

INSURANCE. 

1.  PoLiciBB  or  Inbubanob  are  Govebnbd  by  the  rales  s^iplieable  to  ofdinair 
simple  written  contracts.  A  policy  issued  to  a  person  in  hie  own  naraew 
payable  to  his  representatives,  is  assignable  by  him  with  effect  to  enable 
the  assignee,  on  the  death  of  the  insured,  to  recover  the  sum  named  is 
the  policy,  whether  he  paid  a  full  consideration  therefor  or  not^  Sk 
John  V.  American  Mutual  Hfe  Ins.  Co,^  629. 

8L  Assioneb  ov  Poliot  of  Insubanob  nbbd  not  havb  Insubablb  Intkbbr 
in  the  life  of  the  assured  in  order  to  entitle  him  to  recover  the  amonst 
of  the  insurance.    Id. 

S.  Whbn  Act  ov  Inoobpobation  Proyidbs  that  All  Powbbs  Relateno  to 
OoNTBAcrs  or  Insubanob  abb  Vbstbd  in  Dirbotobs,  and  they  are  to 
divide  the  property  insured  into  four  classes,  and  to  direct  the  makiBg 
and  issuing  of  all  policies  of  insurance,  if,  after  making  a  by-law  eatab- 
Ushing  a  rule  for  the  division  of  rijaks  and  with  a  knowledge  of  the  factSi 
they  insure  property  in  one  class  properly  falling  in  another,  thereby 
violating  the  by-law,  still  the  policy  issued  will  be  valid,  and  the  com- 
pany bound.     Union  MuituU  I%re  Ina.  Co.  v.  Keyset,  375. 

ii  It  D  Qbnbbal  Rule  that  Fibb  Insubanob  Cohpanibs  hate  Power  to 
Waive  Provisions  or  their  By-laws  introduced  for  the  protection  td 
the  company.    Id, 

0,  Whbbb  Pouot,  under  By-law  or  Firb  Insubanob  Cokfany,  haa  aaa 
Suspended  roB  Non-payment  or  Assessment  for  fourtesn   months^ 
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md  »  party,  m  Mslgnee  of  the  policy,  without  notioe  of  such  tiispaii- 
•km,  applied  to  the  direoton  of  the  company  for  their  twcnt  to  the 
Mrignment,  and  received  it,  withont  being  told  of  any  defect  In  the 
insoimnoe,  thereby  "  ratifying  and  confirming  it  to  him,"  each  aeaignee 
has  a  right  to  suppose  that  he  is  taking  a  valid  insurance,  and  the  di- 
rectors^  by  so  doing,  will  have  waived  the  right  to  make  objection.  HaU 
▼.  Union  Mv^utd  Fhre  Ins.  Co,,  370. 
Indobsbmxnt  on  Policy  or  Othsr  Insttbancb  is  Cokdition  VsmoEDwar 
TO  Right  or  Rboovxrt,  and  is  not  satisfied  by  a  verbal  notioe  to  the 
insnren  of  such  insurance,  where  the  policy  provides  that  the  insured 
most  give  notice  to  the  insurers  of  previous  or  subsequent  insurance  00 
the  property,  and  cause  such  other  insurance  to  be  indorsed  on  the  pol- 
icy, and  unless  such  notice  be  given,  the  insured  will  not  be  entitled  to 
rsoover  In  case  of  loss,    ffitiehinson  y.  Wutem  Ina.  Co.,  21& 

INTERBST, 
OdVBiAani  2;  Bratbs  or  DiciDDrn,  7;  Kbqotiabu  ImwimMainw, 

13;  Partnxbship,  2;  Bjbobitkbs,  2, 

JUDOMENTa 

1*  PaOCKMDIWI   BT   WmOB  JuiMUfXHT   DkBTOB  U  TO  BB  DiVBBTXD  OV  RII 

Fbofebtt  Is  a  statutory  one,  and  until  that  prooeeding  has  been  com- 
pleted, so  as  to  vest  the  title,  and  with  it  the  right  to  the  possession, 
in  another,  he  may  lawfully  remain  in  the  use  and  occupation  of  the 
premises  withont  being  accountable  for  rents  and  profits.  WhippU  v. 
tfourraTf  99. 
%  IteaisioN  or  CoMinasiONBBB  Appointbd  in  Vebm ont  to  Audit  Glaiicb 
AGAINST  Butatb  is  Dot  a  judgment  capable  of  authentication  under  the 
laws  of  the  United  States,  consequently  their  dinllowance  of  plaintiff's 
daim  in  that  state  cannot  be  pleaded  in  bar  to  its  allowance  in  New 
Hampshire.     Tetyhrv,  Barrony2Sl, 

5.  Judombnt  or  Onb  Statb,  in  Ordbb  to  bb  Conolvbitb  in  Anothbb,  even 

when  properly  authenticated,  must  be  a  decision  upon  the  merits.  A 
judgment  upon  a  nonsuit,  or  upon  points  of  pleading,  or  the  course  of 
prooeeding,  is  conclusive  only  in  that  case  and  as  to  that  point.    Id, 

4.  Statbmbnt  roB  Judombnt  upon  CoNiBonqN  which  sets  out  a  promissory 
note  only  as  the  debt  for  which  judgment  is  confessed  is  insufficient;  the 
actual  consideration  for  the  note  should  appear.   Chappel  v.  Chappd,  496. 

5m  JuNioB  Judgment  Cbbditob  mat  Movb  to  Vacate  Judgment  entered  by 
confession  on  an  insnfBcient  statement  of  indebtedness.    Id, 

ft.  Judgment  mat  be  Ambnded  whbnbveb  therb  is  Antthino  to  Amend 
by,  as  a  clerical  mistake  in  entering  it,  but  it  cannot  be  corrected  when 
there  is  error  of  judgment  in  pronouncing  it.    SmUH  v.  Hood,  692. 

7.  Judgment  may  be  Ambnd£d  where  Entered  by  Mistake,  upon  a  war- 
rant of  attorney  for  a  less  sum  than  the  obligation  sued  on  calls  for,  if 
such  amendment  does  not  prejudice  the  rights  of  third  persons.    Id, 

6.  Judgment  is  Lien  on  Real  Estate  by  Operation  or  Law,  and  such  lien 

exists  without  levy  of  an  execution.    Adanu  v.  Hudson  County  Bank,  469. 
9l  Judgment  Constitutes  Lien  upon  Realty  or  Judgment  Debtor,  and 
issuance  of  execution  is  not  necessary  to  enable  judgment  creditor  to 
Ax.  Dso.  Vox..  LXIV— 63 
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bill  in  eqnity  for  relief  from  fFwidiilent  oonTejinces  or 
branoes  by  the  judgment  debtor.     Dwham  ▼.  Cox,  460i 

IOL  JUDOMXIIT  CbsDITOB  DOSS  NOT  AOQUISB  LiBK  ON  PSBSONAI.  PBOPmT 

Of  DiBTOB  by  virtue  of  judgment  against  him;  a  lien  wiU  only  arise  is 
snoh  case  by  virtue  of  an  earacution,  and  until  he  has  taken  oat  an  e»- 
oution  on  his  judgment^  saoh  judgment  creditor  cannot  exhibit  his  biU 
in  equity  for  relief  from  fraudulent  transfers  of  such  property  by  tks 
debtor.    Id, 

11.  JUDOKBNT  OV  GOITST  OF  RbOORD  HAVING  JuSISDIOnON  OV  GaUSB  Sad 

parties  is  conclusive  upon  parties  and  privies  in  all  courts  until  revosei 
by  a  court  having  jurisdiction  for  that  purpose.  HoUister  v.  Abbott,  3I3L 
12l  BaoHBB  IN  Chanokbt  Vagatino  Titli  to  Esal  Estatb  BnriM  PABxni 
who  acquired  title  from  defendant  after  commencement  of  suit.  Shoimdi 
y.  LawBon,  146. 

UL  RlOORD  OV  JUDOXSNT  RtOM  AnOTHEB  STATB  IB  RbLBVANT  AND  ADMIS- 

OBLB  for  the  purpose  of  proving  that  a  certain  grantor  was  lai^gely 
indebted,  where  the  issue  is  as  to  the  validity  of  oonveyanoes  eaEecntel 
by  him  as  against  his  creditors.    Clark  v.  Dtpeio^  717. 

14.  COBBBOr  GOPT  OF  JUDOMBNT  ROLL  IN  ACTION  IN  ANOKHBB  StAX%  OV- 

tified  as  such,  is  an  entire  copy  of  the  record,  and  sufficiently  oertified.  H, 

16.  At  Common  Law,  Fobbion  Judombnts  abb  not  Ck>NGLn8iYB,  bitt 
ONLY  Pbdca  Faoib  Etidbnob.    Independent  of  the  United  States 
Btitution,  the  different  states  are  foreign  to  each  other,  within  tbe 
ing  of  this  rule.     Taylofr  v.  ^CMTon,  281. 

10.  Full  Faith  and  Cbbdit  must  bb  Qitbn  in  Bach  Statb  to  Pubuo 
Acts,  Bboobdb,  and  Judicial  Pbogbbdings  of  every  other  state,  ai 
provided  by  the  United  States  constitution,  when  proved  and  aothenti- 
cated,  as  provided  in  act  of  congress  of  Kay  26, 1790.  When  the  reso- 1 
or  judgment  does  not  admit  of  such  authentication,  it  must  stand  as  at 
common  law.    Id. 

17.  Dbvbndant  Who  Wibhbs  to  Plbad  Disallowanob  of  Claim  AOAinr 
SOB  Intbstatb's  BflTATB  BT  CoMMUSiONBBa,  in  Venuont,  in  bar  to  iti 
presentation  or  allowance  here,  must  show  that  the  decision  of  the  coah 
missioners  was  a  judgment,  and  capable  of  Authentication  under  the  laws 
of  the  United  States.    Id. 

See  Bankbuptct  and  Insolybncy,  5,  6;  Bbtatbs  of  Dbobdbnts,  8,  4;  Be- 

boutionb;   Guabantt,  3;  Pabtnebshif,  4;  Sbt-off,  1;   TmrniB  ab9 

Tbustbbs,  12. 

JUDICIAL  SALES. 

1.  Whbbb  Statutb  Rbquibbs  that  Advbbtisbmbnt  fob  Tax  Salbs  of  Lin 
shall  be  published  in  a  newspaper  "  three  weeks  suooessively,''  and  affeir 
the  first  insertion  date  of  publication  is  so  changed  that  adverttsenient  ap- 
pears on  Tuesday  instead  of  Saturday  of  the  respective  weeks,  held  thai 
three  such  insertions  were  a  sufficient  compliance  with  the  statute.  0am 
V.  Bellows^  347. 

8.  PUBOHASBB  with    BbODBD    BBFOBB  HIM  THAT  COLLBCTOB  WAS  "SWOBN 

INTO  Offiob**  takes  title  subject  to  the  same  rights  as  regards  the  reoori 
as  had  existed  with  respect  to  former  owners.    /cL 

JUBISDICnOK. 
See  fiANKBUFTor  and  Inbolvsnct,  7,  8;  Equitt,  1,  8;  Pbobasb  Oooim 
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JUEY  AND  JUBOBa 

L  It  B  BwmjSD  Pbaotiox  in  New  Kampsbibj^  that  upon  Bjufxzvnro  Wbit- 
TIN  Bbqusst  £rom  the  jury  the  ocmrt  may  send  them  written  instmotioiM 
in  the  abeence  of  oonnael;  snch  request  and  instmctions  mnst  be  filed 
with  the  verdiot  by  the  oonrt  so  that  they  may  be  seen  by  oounseL 
LMghUm  y.  Sargent,  323. 

%  AlTOUYIT  OF  JUBOB,  80  FaB  AS  It  RsLATES  TO  WhAT  ToOK  PlAOB  IN 

JuBT-BOOM,  is  incompetent  to  impeach  the  verdict.  It  would  be  ad- 
miBsiblr  in  exoolpation  of  a  jnror,  or  to  sustain  the  verdict.    Id. 

H  Plba  of  Suoht  Illnbss  will  not  Justify  Use  of  SpiRiTnocTS  Liquob  by  a 
Jnryman,  no  matter  how  small  the  amount.  Use  of  brandy  by  jury,  after 
retiring  to  form  their  verdict,  is  snfiicient  cause  to  set  the  verdict  aside. 
Id. 

Bmt  Common  Cabbisbs,  19;  Evidbnoe,  16,  17;  Liens,  3;  Nboliobngb,  1; 
NuiBANOES,  3;  Pleading  and  Pbaotioe,  27.  28;  Salbs,  9,  11. 

JUSTICES  OF  THE  PEACE. 

Jvnum  OF  Pbaob  is  Liable  in  Damages  to  Pebson  ABSEsmn)  on  Was* 
BANT  iasned  under  unconstitutional  statute.    EeUif  v.  Bemu^  50w 

LAKDLOBD  AND  TENANT. 

1*  BENKVnnAL  OOOVPATION  BT  TENANT  AT  WiLL  IS  SUFFICIENT  GbOUKI>TO 

Imply  Pbomibe  to  pay  a  reasonable  sum  by  way  of  compensation  for 
sooh  occupancy  unless  there  is  something  in  the  circumstances  of  the 
tsnanoy  inconsistent  with  the  notion  of  such  a  promise.  Dwight  v.  Cvt' 
fer,  106. 

%  Tenancy  fbom  Tbab  to  Ybab  is  not  Cbeatbd  by  Pebmittino  Onb  to 
Bntbb  upon  land  and  cnt  wood  as  long  as  he  chooses,  upon  paying 
twenty-five  cents  per  cord,  and  such  person  is  not  entitled  to  notice  to 
quit  before  owner's  grantee  takes  possession.    Kitchen  v.  Pridgen,  693. 

S.  Tknanoy  fbom  Ybab  to  Yeab  is  Distinguished  by  Annual  Oogupation 
AND  Payment  of  Annual  Rent.    Id, 

4.  Tenancy  fbom  Yeab  to  Ybab  is  Species  of  Tebm  fob  Ybabs,  from 
which  it  is  distinguished  by  the  fact  that  the  duration  of  the  term  is  not 
limited.    Id. 

ft.  Tenancy  fbom  Yeab  to  Ybab  is  Distinguished  fbom  Tenancy  at  Will 
by  mode  of  determining  the  tenancies,  the  former  being  terminated  by 
notice  to  quit;  the  latter,  at  most,  only  by  demand  of  possession,    /cf, 

6w  Tenancy  fbom  Yeab  to  Yeab  can  be  Tebminated  only  by  either  party 
giving  regular  notice  to  quit,  which  must  be  given  half  a  year  previous 
to  the  expiration  of  the  current  year  of  tenancy,  so  as  to  expire  at  the 
period  of  the  year  at  which  the  tenancy  conmienced.    Id. 

7.  Rent  will  not  be  Appobtionbd  in  Favob  of  wrong>doer;  and  therefore 
where  a  landlord  dispoesesses  his  tenant  of  any  portion  of  the  demised 
promises  the  rent  is  suspended  for  the  whole.     Linton  v.  Hart,  691. 

•b  OwHXB  OF  Revbbsion  MAY  Sell  Whole  OB  Any  Pabt  OF  It,  in  which 
ease  the  rent  will  be  apportioned,  the  right  of  apportionment  attaching 
the  moment  the  sale  is  made,  and  no  act  of  the  purchaser  in  dispossess- 
ing the  tenant  of  the  part  purchased  can  affect  the  rent  accruing  out  of 
th»  unsold  part  remaining  in  the  tenant's  undisturbed  possession;  and  it 


makei  no  difEerenoe  In  tin  ri^U  of  the  ptfllM  that  tiio  atiffaul 
ikmer  hneomm  parfy  to  the  treqwH  by  aiding  his  ymidae  to  cnmniit  xL 
Id. 

9,  CowsAKT  TO  Pat  Taxes  in  Lbasb  ov  Past  of  Estatb  binds  Immm  to 
pay  pn^Kirtional  part  of  taxes  assessed  to  entire  estate.   WoUy*  Hmds,  61. 

IOl  Assiqkmknt  or  Lease  bt  Lbsseb  akd  Aockftahob  of  Bent  by  LiaaoB 
VBOM  Absionbb  do  not  release  leasee  from  his  liability  on  oorenanti  in 
the  lease  to  pay  rent  and  taxes,  although  accrued  subsequent  to  the  as- 
signment.    So  of  covenants  against  waste.    Id. 

U.  Lessee  Who  has  Absiqned  Lease  is  Liable  to  Lesbos  for  Incbeaibb 
Bent  Aogbuino  afteb  Assignment,  under  terms  of  the  lease  providing 
that  upon  receiving  from  the  lessor  notioe  of  termination  of  the  lean, 
the  lessee,  his  legal  representatives  or  assigns,  by  giving  written  notios 
to  the  lessor,  may  continue  to  hold  the  premises  at  an  increased  rent, 
which  the  lessee  covenants  to  pay;  the  assignee  having  given  such  noties 
to  the  lessor.     Id. 

12.  Where  Lease  Pbovidbb  that  Lessob  matTbbminatb  Lease  BrOiYDra 
Lessee  Notice  thereof  after  the  expiration  of  five  years,  but  that  the 
lessee,  his  legal  representatives  or  assigns,  may  continue  to  hold  dnring 
the  term  at  an  increased  rent  by  giving  to  the  lessor  written  notice  of 
such  election,  if  in  the  mean  time  the  lessee  assigns  the  lease,  the  no- 
tice of  termination  need  not  be  given  to  him  in  order  to  hold  him  upon 
his  covenant  to  pay  the  increased  rent,  but  is  properly  given  to  the  as- 
signee, and  his  acknowledgment  of  the  reoeipt  of  such  notice  is  oompe^ 
tent  proof  thereof.    Id. 

VL  Partial  In jxtbt  to  Pbemibbs  Caused  bt  Fire  is  not  Such  DBsiBVcnov 
OF  Theh  as  authorizes  lessee  to  terminate  lease  of  them  that  provides 
that  if  the  premises  shall  be  "  destroyed  by  fire,'*  the  payment  oi  rent 
and  the  relation  of  landlord  and  tenant  shall  oease  at  the  election  of 
either  party.    Id. 

li.  Tenant  Who  Dibglaucs  his  Landlord's  Title  and  Asbebss  Trlb  n 
HmsELF,  in  an  action  at  law  cannot,  when  defeated  in  that  action,  afbsr- 
wards  obtain  in  a  court  of  equity  compensation  for  his  improvements. 
MdQveen  v.  Oha«teau*a  Bein,  178. 

See  CkyvENANTB,  1;  Fixtures;  Master  and  Servant;  1. 

LABCENT. 
See  Cbiminal  Law,  1-3. 

1.  Liens  Atcaohino  bt  Law  are  never  Interfered  with  by  introdnehif 
an  equitable  rule  for  marshaling  assets.     Ou7ftminga*$  Appeal^  60S. 

%  Evidence  that  Building  was  Taken  Down  on  Aooount  of  Ikfbopeb 
GoNSTBUonoN  is  Imuatbrial,  in  a  proceeding  by  a  material-man  to 
assert  a  claim  against  the  building  for  lumber  furnished  in  its  oonstrac- 
tion.     Odd  MLovoB*  Hcdl  v.  Moaner,  675. 

t.  Claim  of  Matebial-man  as  Filed  mat  be  Pboperlt  Allowed  to  Qo 
out  to  Jurt,  it  containiuflf  a  bill  of  particulars,  the  correetneaa  of  which 
appeared  to  have  been  established  by  the  evidence.    Id. 

4b  Lien  fob  Pbioe  of  Matebials  may  be  Filed  aoainst  BuiLDn«»  al- 

THOUOK  MaTBBIAIB  WEBB    NOT  USED  IN    CONBTRUOTION,   BOT  WWO    of 
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lh»  xMift  mnHtv  far  »  «DMiAo  ohw  if  tft«k  fMk  nw  ■■ilwimi  totlM 
■eUcr,  Mid  they  were  of  each  a  cfaanoter  m  to  JiwUfj  their  im»  in  the 
oonBlraslloo  geoenOy,  whm  such  nuHterials  era  uealieuimd  for  in  geoA 
futh  for  the  oeueiimcticm  of  the  baiidiiig,  and  ave  deimnd  to  the  con- 
tiaetor  for  the  bnildiag.  Id. 
Bw  Mahkull-mah  ib  wrrBowD  to  Isqfojmm  nrao  CaaLBsanm  or-MAiiai  iLa 
which  the  oonfcaetor  had  agreed  with  the  owner  ef  the  hvUdmg  to  use 
in  ite  oonstmction,  where  the  materials  fumiehed  are  of  the  kind  that 
would  induce  a  careful*  pmdeot^  aad  ekillfol  man,  aeqnainted  with  the 
hoilding,  to  belike  that  they  could  be  need  in  its  erection,  and  if  they 
oonld,  in  fact,  be  usefally  employed  in  ito  cenetmction.     Id. 

€L  ClAMM  Oy  MATKBTAti-MAg  SumOlENTLT  COMCUBB  WITH  BBQPIBBMBma  OF 

Penhstlvania  SrATom  when  it  ia  filed  in  dna  time&Mrlnnher  fnmished 
"in  end  about  the  erection  and  oanatmction  of  the  laid  bailding  and 
appurtenanoeey**  deseribing  the  bailding,  and  aeoompanied  with  a  bill  of 
partteulan  in  which  it  waa  stated  that  the  lumber  waa  **  delivend  for 
the  Odd  Fellows'  HalU  at  Columbia,  Pa."  Id. 
7.  Matbbial-man  cannot  Enfobob  Lien  against  Buildinq  if  the  matarials 
were  not  furnished  upon  the  credit  of  the  boilding,  but  upon  that  of  the 
contractor;  and  even  if  furnished  upon  the  credit  of  the  building,  if  the 
eontract  was  unfairly  made  for  an  esorbitant  price,  the  material-man 
oonld  only  recoyer,  as  against  the  bmlding,  what  the  materials  were 
fairly  worth.    Id, 

See  BziounoNs,  1;  Judgmknts,  8-10;  Partnkbship,  4. 

LIS  PENDENS. 

Ia  Pkvdsnb. — ^BiLL  IN  Equitt  will  not  Lie  agadtbt  Pubghabbb  or  Titlb 
Vaaatbd  bt  Begbeb  against  purchaser's  vendor,  as  such  purahaasr  is 
bonnd  by  the  decree,  and  the  remedy  against  him  wonld  be  at  law.  Shu- 
wbK  t.  Laumm,  145. 

MANDAMUS. 
See  ExBOinaaxra»  9« 

MANSLAUGHTER. 
See  Gbiminal  Law,  8. 

MARRTKT)  WOMEN. 

1.  Td  Oomrsr  to  Mawmd  Woman,  bt  Dbxd  ob  Wiul,  SflVAiun  Ebtatb 
in  real  or  personal  property,  words  need  in  deed  orwiU  BMtat  beiuieq«ivo- 
eal,  and  exproseed  in  nnamhignoas  terms,  as  each  dispositaon  is  not 
fafored  by  the  law;  bnt  thoagh  the  word  "separato"  ui  the  appropri- 
ate word,  any  others  will  suffice  if  the  intention  of  the  grantor  is  made 
Mffieiently  phdn.    Baton  ▼.  ffoU,  585. 

S.  Dbvibb  to  Tbosteb  "to  Only  Pbofbr  Usb  and  Bbhoof*'  or  Mab&iki> 
Woman  does  not  invest  her  with  a  separate  use,  aad  the  hnebsnd's  inter- 
ert  therein  will  be  subject  to  sale  and  exeoutioii;  hot  whether  tiie  wifa 
woold  have  taken  a  separate  use,  if  it  had  appeared  that  she  was  married 
at  the  time  of  the  making  of  the  will,  qtuBre,    Id, 

tt  'U^^eanwn  Woman  mat  Dbbaivibm  Dxed  of  hbb  Land  EuRruwD  d>ubin« 
MnfOBirr,  with  her  hnsbend,  by  a  oonreyanee  of  the  sassa  land  te 
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MMUlMr,  <i4Lwtol  bj  faflneif  and  hnabaad 
majority.  Kctcmm  t.  iSAeoAoM,  214. 
If  Fbhx  Oomrr  oak  Aot  bt  Aom  at  Au.  in  Mlling  or 
title  to  diatfeola,  than  is  stfll  Imt  one  mode  bj  whibh  mcli 
Cfoated;  end  that  is  by  deed  ngned  and  sealed  lyy  henelf  and 
and  aoknowledged  in  the  nme  manner  that  bur  oonveyaaee  niiat  be  aB> 
kno^edged  in  order  to  tranafor  her  title  to  the  porefaidber.  L9mgT,Bki^ 
118. 

See  Adtsbbb  PoflnBanoH,  3;  Dowkb,  S. 


MASTER  AND  SEBYANT. 

1.  Lmbm  n  LuBLB  TO  Lakdlobo  vob  Wavtoh  OB  BacKLBi  Aor  oi 

m  blowing  np  the  leased  store.    Mastm  t.  8tUe$,  242. 

2.  Skbtaht  hot  Liablb  to  Feulow-sibtant  pob  Baxaobs  resoltiQg  from  Ui 

n^l^igenoe  in  the  oommon  employment.    Albro  ▼.  JaqwUk^  50. 

%  SuVBEIBTBHDBirr  OF  MiLL  IS  HOT  LlABIATO  EmFLOTBBTHBBXIH  VOK  DaH- 

AOM  oanssd  by  his  BSfl^igenoe  in  the  management  of  the  apparatnatiisrsBfc 

Id. 

See  CoBPOBATiOHfl^  S,  4^ 

MRCHANIGS' LIENS 
SeeLiKNa. 

MERGER. 

1.  Dnr  n  Said  to  bb  Mbbobd  whbk  m  Obiohtaii  Fobic  n  Ghaboid  into 

a  form  Importing  a  higher  dignity,  as  a  parol  oontrsct  confer  ted  faito  a 
bond,  or  a  bond  or  other  contract  into  a  judgment.  McDomald  t.  Imgra- 
mhh,  106. 
%  Whbbb  Bbbt  dobb  hot  hatb  SuFnciBHT  Gbouhd  to  Sufpobx  It  as  it 
originally  stands,  its  sabstantisl  natore  cannot  be  changed,  nor  Iqgil 
efficacy  imparted  to  it  by  a  mere  change  of  form.     IdL 

MINERAL  LAin)8. 
L  Bbtatb  of  Ihhbbitahcb  nr  Mihbs  mat  be  Gohvbtbd  as  distlnot  from  tta 
fee  to  the  land,  which  may  remain  in  the  grantor  or  another.    HartmA 
▼.  Cofiunafi,  448. 

2.  Obaht  of  Mihbs  ahd  Minbbaui  dobb  hot  Embbaob  Evbb«thih9  or 

MiHBBAL  EoHODOX  ss  distingaished  from  all  other  things  that  bdong  ts 
the  vegetable  and  animal  kingdoms,  nor  is  it  confined  to  any  of  the  divis- 
ions into  which  chemists  separate  the  mineral  kingdom.    Id* 

S.  MlHBRAUi  ABB  ThOBB  BoDIBS  WhIOH  ABB  DHHTllUTB  OF  ObQAHBATIOH, 

and  which  are  dog  oat  of  the  earth  or  obtained  from  minea»  and  natoially 
exist  within  tho  earth  or  at  its  aarfaoe.    Id. 

4.  Tebm  ''Mihbs  ahd  Mikebalb,"  ih  Obaht,  will  Pass  Paiht-bxohb  ob- 

tained by  the  ordinary  means  of  mining,  snd  foond  below  the  snifaoe  of 
the  soil  and  in  strata,  distinot  from  the  ordinary  earth.    Id. 

5.  Extbihsio  Evidbhob  is  Ihadmissiblb  to  Show  that  bt  Obaht  of  Mihbi 

AHD  Mihbbalb  the  grantor  intended  to  oonfine  the  grant  to  a  right  to 
take  copper  ore  only.    Id. 
IL  Dbclabatiohs  of  Pubghasbb  of  Mihbbai.  Rioht  as  to  WOBXHUaSHBH 
OF  MlHBBALS  OH  LaHIM  IH  KBIOIISOBaOOD  ABB  Ihadmissiblk  agaiBSt 
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Um,  in  an  aotion  mktng  to  att  anda  tlia  oonrayanoa  for  fraod,  when  na 
cS&r  waa  made  to  ahow  that  the  grantor  etor  heard  the  declarationa 
from  the  pnrohaaer,  or  from  anybody  elaa.    ffatrii  t.  Tifmmt  061. 

v.  PUBOBABKB  OV  BlOBT  TO  MiNS  18  VOT  BOUHD  TO  I>I80L08B  HI8  KnOWL- 

IDOB  ov  MTTfERATii  05  Lavd,  of  the  Taloe  of  whioh  the  vendor  waa 
ignorant,  although  he  Imew  of  the  deposit;  and  the  mere  faot  of  the 
knowledge  on  the  one  aide,  and  the  ignoranoe  on  the  other,  will  not  be 
a  groond  for  impugning  the  validity  of  the  deed.    Id, 

MISTAKE. 
1«  lioNKT  Paid  undkb  Mutaks  or  Faot  mat  bb  Bbogivsrid  Back,  and  it 

is  no  defenee  thit  the  mistake  arose  through  plaintiff*s  negligenoe,  which 

haa  oanaed  no  damage  to  the  defendant.  Appteion  Bank  v.  McOUvr<xy^  92. 
S.  As  Obmkbal  Ruui,  Acnoir  vob  Movbt  Had  ahd  Bbcbivbd  Libs  to 

Bboovbe  Monbt  Paid  bt  Mibtaxb,  or  upon  a  oonaideration  whioh  haa 

failed.    EUia  ▼.  Ohio  L.  I.  A  T.  Co.,  610. 
H  Wbbbkvbb  Monbt  hab  bbbh  Paid  bt  Miscakb  Whioh  Abosb  vbom 

Fault  or  Kboliobncb  of  the  party  paying  the  money,  and  cannot  be 

leoovered  without  prejudice  to  the  party  who  has  received  it,  there  can 

be  no  recovery.    Id, 

4b  WbLL-BSTABUSHBD  EXCBPnOB  TO  RULB  THAT  MONBT  PaID  BT  IdlSTAKB 

MAT  BB  Rboovbbbd,  is  where  a  drawee  pays  a  forged  bill  of  exchange  to 
«  holder  thereof  without  fault  and  for  a  valuable  consideration.  In  such 
a  oaae  the  foundation  upon  which  the  drawee  is  made  to  suffer  the  loss 
is  the  imputed  negligence  in  accepting  or  paying  until  he  has  ascertained 
the  bill  to  be  genuine.  He  is  supposed  to  know  the  handwriting  of  his 
correspondent  much  bettor  than  the  holder  can.     Id. 

IL  Bbcwtbbt  or  Monbt  Paid  bt  Mistahb. — A  check  drawn  upon  one  bank 
was  presented  to  another  within  a  short  distance  of  the  former,  and  waa 
diaconnted.  No  questions  were  asked  the  presenter  as  to  who  he  was,  or 
aa  to  his  right  to  the  check.  Later  in  the  day  this  check,  with  other 
ofanilar  ones,  was  presented  to  the  drawee  bank  by  the  discounting  bank, 
and  was  paid  without  examination.  The  drawee  discovered  ton  days 
later  that  the  check  was  a  forgery,  and  so  notified  the  other  bank.  The 
drawee,  in  an  action  to  recover  the  amount  of  the  check  from  the  other 
bank,  introduced  evidence  to  show  a  custom  among  the  city  banks  to 
inquire,  when  a  stranger  presented  a  check  to  the  bank  not  the  one  upon 
which  it  is  drawn,  "in  reference  to  his  right  to  the  check,  and  the  iden- 
tity of  the  person."  Also  that  there  was  "  not  generally  so  strict  a  scru- 
tiny when  checks  came  from  other  banks,  it  being  presumed  that  caution 
had  already  been  exercised.*'  Htld^  that  the  money  could  be  recovered, 
aa  the  bank  which  first  discounted  the  check  had  been  negligent  in  not 
making  the  proper  investigation  aa  to  the  validity  of  the  check,  and  that 
the  drawee  waa  excused  from  making  such  inquiry,  it  having  a  right  to 
jyreanme  that  the  other  bank  had  done  so.    Id. 

&  To  Ebtitlb  Holdbr  to  Rbtaix  Monet  Obtained  bt  Mistake  upon 
FoBOBD  Chbok,  he  must  occupy  the  vsntage-ground  by  putting  the 
drawee  alone  in  the  wrong;  and  he  must  be  able  truthfully  to  assert  that 
he  put  the  whole  responsibility  upon  the  drawee,  and  relied  upon  him  to 
daoide^  and  that  the  mistake  arising  from  his  negligence  cannot  now  be 
aOReotad  without  placing  the  holder  in  a  worse  position  than  though 
^t^ftuuA  had  been  refnaed.    Id* 
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GHacK,  It  ifl  niffiotent  to  notify  tiM  holder  thenof  wfaflD  tba  fotgjKj  v 
disoovered.    ItL 

S.  Whbh  Monkt  Paid  bt  Mibxaks  upon  Fobobd  LrsnuncsBT  gav  si 
Bicx)TUtXD  from  the-holdar  of  tho  instrainenty  diacnaaed  at  length.    Id. 

9c  Pabtt  mat  Reoovxe  Valub  or  Tdibxk  Cut  oif  his  LAin>,  kLt!ioi^^  bj 
mutake,  he  led  the  penon  who  cat  it  to  believe  that  he  was  catting  on 
hit  own  land.  And  if  the  plaintiff  in  such  a  case  brings  an  action  before 
a  jnttioe  of  the  peace  by  filing  a  complaint  in  the  form  of  an  aoooont,  the 
■npreme  ooart  will  not  revcTM  the  judgment  if  the  reeoveiy  is  limited 
to  the  damagea  ariiing  from  the  mere  taking  ol  the  ttmber.  AorMi  t. 
Ftdow,  189. 

IOl  Bquitt  will  QaAiTT  Rauxr  AOAamhijasAXM  OFConpukTWAKT  in  erect- 
ing  a  dwelling-hooM  on  a  lot  whioh  he  rappoeed  he  had  pondiaaed  d 
defendant,  out  of  a  traet  belonging  to  him,  but  which,  on  meaanrenient 
being  made,  was  ascertained  to  be  the  property  of  defendant,  and  to  im- 
mediately adjoin  the  lot  which  he  really  had  bought,  if  defendant  stood 
silently  by  and  saw  complainant  progressiiig  with  the  work,  but  per- 
mitted him  to  continue  therein,  such  silence  amonntiiig  to  a  fmnd  en  the 
plainti£    McKdway  ▼.  Armour,  445. 

See  AoDroT,  8;  Bouhbabib,  2;  Bbxdb,  5;  PROCBSt  6;  JoDOiDanB,  7. 

MORTQAGES. 

1.  In  Sali  ov  MoBiaAOBD  Lakd  ukdkb  Sfbgial  Fl  Fa.,  Koncs  of  Ezbcu- 
noN  required  by  the  Missouri  act  of  March  12,  1849,  to  be  given  to  a 
judgment  debtor  whais  anon-resident  of  the-oounty  in  which  the  land 
to  be  sold  is  situated,  is  not  necessary.  Such  sale  does  not  fall  within 
the  mischief  intended  to  be  remedied  by  that  statute,  for  the  execution 
debtor  must  know,  without  receiving  such  notice,  that  the  land  mort- 
gaged must  be  sold  under  the  judgment  before  any  other  property  can  be 
touched,  and  that  the  sale  can  take  place  only  in  the  county  where  the 
land  is  situated.    H<Mn  ▼.  Murphy ,  194. 

Si  NonoE  or  Plage  or  Salb  is  SumoiENT,  uvdxb  Mobtoage  requiring  the 
place  of  sale  to  be  described,  where  the  property  was  advertised  to  be 
sold  **at  the  town  of  St.  Joseph,**  the  town  being  smaQ,  the  sale  beiqg 
on  the  premises  in  the  business  portion,  and  no  sacrifiue  of  the  property 
having  occurred.    Beaiie  v.  Butler,  234. 

8.  Moktoaook's  Death  does  hot  Suspend  ob  Bxunouish  Power  or  Sau 

contained  in  the  mortgage.    Id, 

K  Innocent  Pubohaser  at  Sale  under  Power- in  Mortgage  is  Unavfeotes 
BT  Unrboorded  Agreement,  executed  at  the  same  time  with  the  mort- 
gage, by  which  payment  of  the  mortgage  debt  was  to  be  extended  en 
payment  of  the  interest,  and  the  sale  consequently  postponed.     Id, 

S.  Satisfaotion  of  Mobtgaoe  ExTiNGxnsHEs  Incumbbanoe  ufon  Title  for 
the  benefit  of  whoever  is  the  owner  of  it  at  the  time.  Oale  v.  Menaing^  197. 

8.  PUBOHASE  OF  EqUITT  OF  BeDEMPTION  DOBS  NOV  ReNDEB  PuBGHASEB  PEB- 

soNAiiLT  Liable  for  the  incumbrances  on  the  property.    Adam$  v« 
Hudmm  Ooumiy  Bank,  469. 
See  GoBPOBAXioNS,  8;  PABXNXBsmF,  8;  Tsmns  A2a>  Tbxjbibbs,  2;  Beob?- 

BBS,  l-4» 


806  COBFCBJCTIOlfB. 

ICDBDSa. 
8m  CBOinrAL  Law,  7. 

KAVIOABLB  KIYSBS. 
8m  Scatutbb,  9;  Watkboovbbis,  1,  2. 

NEaLIQENCE. 

!•  KBOUNmioi  18  liizn>  QniafnoN  ov  Law  aitd  Fact;  the  judge  is  to  in- 
itrncl  M  to  what  Ib  negligence,  and  the  jniy,  in  meet  cases,  are  to  ascer- 
tain whether  the  facts  sastain  the  definition.  Zemp  ▼.  Wilmington  etc 
B.  B.  Co,,  763. 

%  KiQLioxNGB  IB  NOT  Pbesumsd  from  the  hare  fact  that  a  ndhxwd  passenger 
is  injured;  bnt  the  passenger  sning  for  damages  mnst  prove  that  the 
cironc^jtanceB  attending  the  injnry  were  snch  as  raise  a  reasonable  pre- 
Bomption  that  it  was  caaaed  by  some  fault  or  want  of  care  on  the  part 
of  the  company's  servants.  Sach  proof  may  warrant  a  verdict  in  his 
favor.    HclOjTooh  ▼.  Uiiea  A  Schenectady  R.  R.  Co.,  602. 

S»  Ohb  TVho  Undektakes  to  Repair  Boat,  and  Places  Heb  upon  Marine 
Bailwayb  upon  Bank  or  fijVEB  for  that  purpose,  is  bound  to  ubc  at 
least  ordinary  care  for  the  preservation  thereof.  He  is  liable  in  damages 
for  her  destruction  if  he  launches  her  into  the  river  at  a  time  and  under 
circninstanoes  of  great  danger,  which  he  ought  to  have  foreseen,  and  which 
caused  the  destruction  of  the  boat  in  spite  of  her  owners'  efforts  to  save 
her.  This  although  the  loss  was  occasioned  by  the  breaking  up  of  the 
ice,  and  twelve  days  after  the  launching.    SrtvUh  v.  Mttgan,  259. 

4.  One  Who  Places  Himself  on*  Railroad  Track  can  onlt  Recover 
Dakaoes  vob  Wanton  Injury.    Railroad  v.  Norton,  672. 

flw  MxrruAL  or  Cx>ncurrino  Nboltoence  Relieves  Defendant  from  Liabil- 
RT  FOR  Injury.  The  parties  being  mutually  at  fault,  there  can  he  no 
ftpportioninent  of  the  damages.     Id 

C  Injured  Person,  thouoh  in  Fault  at  Time,  may  Nevertheless  Rb- 
oovER  FOR  Injury  from  Another's  Keouqence  which  he  could  not 
have  avoided  by  the  exercise  of  ordinary  and  reasonable  care.    Zemp  v. 
WiXmAngton  etc  R.  R.  Co,,  763. 
See  GoMMOV  Carriers;  Ferries,  4;  Master  and  Servant,  1-8. 

KEGOTIABLB  INSTRUMENT^. 

1.  PRomsB  IN  Wrrino  to  Pay  Another  Money  or  Property  is  a  prom- 
IsBOiy  note,  and  imparts  a  oonaideration.     Caplea  v.  Branham,  183^ 

%  Writxsn  Promibr  to  Pay  Spbcifisd  Sum  to  Trustees,  to  be  Appointed 
by  a  oertain  convention,  is  a  valid  note,  and  payable  to  such  trustees 
when  anointed.  It  is  not  necessary  that  the  payees  of  a  promiasory 
note  be  designated  at  the  time  the  promise  is  made,  if  they  be  ascer- 
tained before  suit  is  brought.    Id 

t.  It  18  Necessary  to  Validity  of  Instrument  as  Promissory  Note  that 
the  person  or  body  corporate  or  politic  to  whom  it  is  payable  should  be 
elatrlj  ejrptiMBud  upon  its  face.     TiUk  v.  Tkmmmtt  IM 
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'0lA8BD»"  U  not  a  promiaaory  note,  for  want  of  certainty  in  dflaiguaUag 
payee.    Id. 

&  DmNSS  TO  AonoN  on  PsomaaORT  Notk.— The  inaolvenoy  of  an  inaor- 
anoe  company,  and  ita  filing  a  falae  atatement  of  ita  aolvency  in  the  office 
of  the  derk  of  the  county  conrt,  and  making  falae  repreaentatiooa  of 
aolvency,  ia  a  good  defenae  to  an  action  upon  a  promiaaory  note,  given 
in  payment  of  a  preminm  npon  a  policy  iaaned  by  aaid  company.  CU^f 
BankqfOohmbui  v.  PhiUips,  254. 

t,  FzLiKO  Falsi  Statsmkitb  or  Solvency,  and  Maxino  False  Rkfbxsbn- 
TATioNS  OF  Financial  Standing,  by  an  inaolvent  inanranoe  company,  in 
order  to  be  a  good  defenae  to  a  premium  note,  given  in  faith  thereof, 
need  not  be  made  to  the  maker  of  aaid  note  peraonally.  Any  faJbst  and 
frandnlent  repreaentationa  held  oat  and  made  to  the  world,  by  which  he 
waa  impoaed  npon,  and  on  account  of  which  he  executed  the  note,  wooid 
be  a  frand  npon  him,  and  would  diacharge  him  from  hia  obligation, 
although  he  had  never  been  apoken  to  by  the  party  making  theee  repre- 
aentationa.   Id. 

%  DmaonoN  at  Foot  of  Bill  of  Rxohanoe  to  Chasoe  ns  Amount  to  a 
particular  acoount  doea  not  change  the  character  of  the  inatmmant 
KimbaU  v.  Donald^  200. 

8.  Bill  op  Exchange  cannot,  before  Acceptance,  Operate  as  Equitabli 

Aebionicxnt  of  the  fund  in  the  handa  of  the  drawee,  even  though  ha 
may  have  ezpreaaly  promiaed  to  apply  any  balance  in  hia  handa  belonging 
to  the  drawer  in  payment  of  the  bill.    Id, 

9.  Parol  Evidence  is  not  Admissible  to  Affix  Ck>NDinoN  to  Promibbobt 

Note  Payable  Absolutely.  AUen  v.  FuthUK,  87. 
UX  Parol  Evidence  is  Inadmissible,  in  Action  between  Original  Par^ 
TIES  ON  Promissory  Note  Payable  Absolutely,  to  show  that  the^nota 
waa  given  in  payment  for  a  horae  aold  to  the  maker,  upon  condition  that 
if  he  ahould  be  diaaatiafied  with  the  horae  within  three  montha  he 
might  return  him  and  receive  the  note,  and  that  he,  being  diaaatiafied. 
tendered  the  horae  within  three  montha  and  demanded  the  note;  ainee 
this  evidence  ahowa  no  failure  of  conaideration,  but  merely  a  condition 
of  def  eaaance.    Id, 

11.  Declaration  in  Action  on  Promissory  Note  need  not  Set  odt  Doe- 
SIDERATION.    CoipUa  V.  Bronham^  188. 

12.  Suit  may  be  Brought  to  Bjmover  One  Installment  due  on  a  note  pay- 
able by  inatallmenta  before  the  othera  become  due.  And  whether  the 
amount  of  auch  inatallment  is  aought  to  be  recovered  aa  a  debt  or 
aa  damagea,  ia  probably  immaterial  under  the  Miaaouri  practioe  ad 
Id. 

It.  Interest  is  not  Allowable  to  Payer  upon  Sum  of  Money  Paid  upon 
Account  of  the  principal  of  a  promiaaory  note  previoua  to  the  date  whan 
the  aame  waa  to  come  due.    Drew  v.  TowUt  309. 

See  Banks  and  Bahxino;  Bonds;  Contracts,  4;  Evidevgb,  12,  10;  Ouas- 
ANTT,  2;  Ihfanoy,  1,  8;  Judgments,  4;  Mistake,  4-8;  SKT^m»J2. 

NOTICE. 
See  CoBFORAiiONi^  6;  Possession,  2,  3;  MoRiOAOifl^  1«  % 
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kuibance. 

1.  Bbmsdt  I0E  KvnAvoi,  Wmae  CoKSiBn  nr  Wbohoful  Uas  ov  BuiLDaro« 
and  not  in  the  bnilding  itnlf  ,  is  to  stop  mch  use  of  the  buildings  and  not 
to  remore  or  destroy  the  stmotare.    Barelay  ▼.  CommonweaUh,  715. 

SL  Oedem  to  Qbmbiww  to  Ab4te  Kuisanob  in  F1B8T  Instahob,  on  ooaviotion 
of  defendant  for  maintaining  the  Mune,  is  erroneoos,  the  abatement  being 
part  of  the  judgment  agiUnat  the  defendant,  which  if  not  complied  with 
by  him  may  be  enforced  by  the  court  by  order  to  the  sheriflf  to  abate  the 
nniaanoe  at  defendant's  cost.    Id, 

8^    AVHOTANOB  fBOX    NXCSSSABT  USB  OF  RaIIBOAD  DOBS  NOT   GONSTrrUTB 

KuiBANOB  per  se,  and  a  nuisance  in  fact  is  a  matter  to  be  determined  by 
a  jury,  and  until  so  determined,  will  not  be  interfered  with  by  injunc- 
tion.   BeU  V.  Ohio  etc  B.  B.  Co.,  687. 

OFFICES  AND  OFFICERS. 

1«  QiTiNO  or  BoNB  BT  OffiOEB,  WHBBB  RBQuntBD  TO  BB  OiVBN  before  enter> 
tng  on  duties  of  his  office,  is  not  an  official  duty,  but  a  preliminary  to 
his  exercise  of  the  office,  and  therefore  is  not  a  neglect  of  official  duty 
for  which  the  goyemor  is  authorised  to  remoTe  an  incumbent  duly  com- 
missioned for  a  term  of  years.    CommonweaUh  v.  Sli/er,  680. 

9L  FOWBB  or  Bbmotal  or  OmcsR  roB  Caubb  is  a  special  authority,  end 
must  be  strictly  pursued.     Id, 

S.  Bbmotal  rsox  OmoB  Hbld  dubino  Flbasvbb  or  Affointino  Powbb 
may  be  either  ezpreased  by  notification  of  officer  removed,  or  implied  by 
appointment  of  another  person  to  the  same  office,  but  in  either  case  the 
removal  is  not  completely  efiected  until  notice  is  actually  received  by 
the  person  removed  and  until  such  notice  he  is  authorized  to  act.     Id, 

t,  Whbbb  OmoBB  Holds  roB  SPBOiriBD  Txbm  or  Yeabs,  "if  he  shall  so 
long  behave  himself  well,"  there  is  no  implied  conviction  of  misbehavior, 
nor  any  implied  removal  for  that  cause  arising  from  the  appointment  of 
another  perscm  to  fill  the  same  office.    Id, 

fi.  A018  or  PuBUO  OmoEBS  should  bb  Libbballt  Constbubd,  where  the 
rights  of  the  public  so  require;  the  presumption  is  that  they  are  in  ao- 
oovdaaoa  with  law,  and  such  presumption  can  only  be  repelled  by  deaf' 
evidence  of  illegality.    Id, 

9k  OmGm  Who  has  Okittsd  to  File  Bond,  where  the  Uw  rsquires  that  he 
shall  file  a  bond  before  entering  on  the  duties  of  his  office,  does  not 
thereby  forfeit  hii  office,  which  he  has  entered  upon  and  duly  exercised, 
but  he  may  file  such  bond  when  objection  is  made  to  the  omission.    /dL 

7.  Pbbson  EsnunsiNO  Public  OmcB  bbtobe  Giving  Bond  Bbquibbd  bt 
Law,  where  the  performance  of  the  duties  of  the  office  is  prohibited  until 
the  bond  is  given,  is  merely  an  officer  de  /oieio,  and  not  de  jwrtj  and  as 
sooh  cannot  obtain  the  aid  of  courts  to  compel  the  payment  of  his  salary 
lor  ssrviosa  so  rendered.    Id. 

See  Pboobss. 

PARDONS. 
Oovnuor  to  Rutdbb  Sebvicb  in  Atpltino  roB  Pabdon,  where  no  ias* 
proper  means  are  to  be  resorted  to,  is  free  from  legal  or  moral  objection, 
and  oompensation  may  be  recovered  for  services  rendered  under  such  con< 
tvset    Ohadwiek  v.  Knox,  329. 


PABT1T10K. 
SeeDowBLaL 
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!•  Pi  K'HffUfiAiiwif  DT  PfeoffiBi  ov  Dmum  CoflmnmBi  Pj 
ihiid  pflEMu.  nd  the  mmbM  wm  be  Ma  fidife  M  aoc^ 
bttrfmei  be  oenied  on  in  tiie  neme  of  one  elone,  end  neitfaer  eini|w»e  thit 
ihaj  en  pertoen,  nor  intend  to  beoome  each,  nor  ere  endi  ee  between 
toemaetree.     Sheridan  ▼.  Medara,  464. 

S  GoRnuoT  lOB  LoAK  ov  Moimr  at  Lbsal  Batb  ov  Iktkbbt,  six  per 
mnt,  but  in  ceae  debtor's  bnalneBi  Baooeeda,  the  rate  to  be  pnid  bj  him 
te  be  tiranty^fiTe  per  oent,  ia  a  naoriona  oontreot  aa  to  the  borrower, 
bat  ea  to  tMrd  persona  raiaea  between  the  debtor  end  creditor  the  re- 
lation of  pertnera.    Id, 

H  Pastnkbship  Bsaiot  I8  Hxld  bt  Paxtnkrs  as  Txkakts  nr  Commox,  end 
the  estate  of  one  of  the  partners  therein  may  be  incambered  by  a  mort- 
gage given  by  him  for  hia  aeparate  debt  and  aold  on  an  individual  judg- 
ment, the  pQrchaaer  taking  a  title  diachazged  from  the  partnership  dehta 
Oumming^s  Appeal^  005. 

4k  Judgment  aoauist  Fiiuc  is  Jaxk  cm  Bxaitt  of  Pabxkxbs,  whether 
owned  in  common  or  in  severalty,  and  snoh  lien  once  attached  ia  not 
divested  by  any  sabseqnent  judgment  of  a  separate  creditor,  or  other- 
wise.   Id, 

flw  JOIKT  CbEDTTOBS  ABB  PBXFBRBBD  m  DlSIBIBOTINa  Pbockxds  ow  Pabt- 
imsHiP  RxALTT,  becaose  the  estate  is  not  snbject  to  liens  of  jndgments 
for  sepsmte  debts,  the  individoal  members  of  a  firm  having  bat  a  resoH* 
ing  interest  In  the  prooeeds,  after  payment  of  the  partnership  debts.  Idi 

See  Plbaohtg  and  Psagticx,  4. 

PAYMENT. 

See  AoooBD  avd  Sahstaotion;  Gomtboiosb;  Dkbiob  asd  Ciwuitoie;  lli^ 

take;  Plbadzno  and  PRAonos,  IS. 

PEBJUBT. 
See  PuuDmo  and  Pblacticds»  1,  % 

PHYSICIANS. 

L  KumsB  or  Gases  Tbbatkd,  Coxnta  or  Tbsazmbiit,  oa  AMOcmor  Prao- 

TiGB  possessed  by  a  phymdan  ia  not  eompetent  evidanee  toshow  hie  aUIL 

LeigkUm  ▼.  SairgaU,  323. 
%  Bvidsnob  lNTiu>DncKD  TO  Pbotx  Skill  PossnsiD  BT  SoBoaoH  two  yean 

snbaeqaent  to  act  oomplalned  of  ia  inoompetent  to  prove  akiU  at  the  time 

that  the  act  was  done.    Id, 

3.   BVIDBNOB  THAT  SKILLED  SusaBOH  ASSISTED  PhTSIGIAN  WhO  HAD  SOLB 

CoNTBOL  or  Case  ooald  not  tend  to  prove  the  degree  of  skill  poseesaed 
by  aaid  physidan,  especially  when  there  was  a  disagreement  aa  to  mods 
of  treatment  to  be  punned.    Id. 
4.  Whbm  Aohon  is  Bbought  against  Subobon  for  injnry  arvrfng  tram  nn- 
skOlfnl  treatment^  the  harden  of  proof  is  on  the  plaintiff  to  show 
of  knowledge  and  skill  on  the  part  of  defendant.    Id, 


A.  AooomiT-BOOKB  ABB  BOS  EviDBBOB  Afl  TO  TiMB  OB  YisiiB  made  by  phyii- 
dun  to  other  patiaBta;  they  are  only  written  debbyratione  m  to  facti  ma- 
terial  to  the  caoae  of  the  pfayaiciaii,  made  by  himself.    Id, 

flu  BXFUTATXON  OF  iNSnTUTION  WBBBB  PHTBIGXAB'S  StUDIU  WBBB  PuBSUBD 

can  have  no  legitimate  bearing  upon  qnestion  of  skill  poeaeaaed  by  one 
phyaician  as  compared  with  othere.  Id, 
7«  Opinion  of  pHTsiciAir  with  Whom  Anothbb  Physiciam  Stuoiid  hia  pro- 
feaaion,  aa  to  whether  he  poaaeaaed  "more  than  ordinary  akill  of  membera 
of  hia  pTofeaaion,  judging  from  hia  aoqnaintanoe  with  them,"  ia  not  com- 
petent eridenoe.    Id, 

PLBADINa  AND  PRACTICE. 

1«  Cbbditob  has  No  Aotiok  for  Pbbjubt  aoainbt  Dbbtob,  who,  being  com- 
mitted to  jail  on  execution,  conmutted  peijniy  at  the  examination  od 
hia  application  to  be  admitted  to  take  the  poor-debtor'a  oath,  by  which  he 
obtained  hia  discharge.    Phelpt  v.  Steams,  61. 

%  No  Civil  Action  Libs  at  Common  Law  against  Onb  Who  has  Commit- 
ted Pbbjust.    Id, 

8.  Objection  bt  Demttiiber  that  Bill  in  Equity  is  Multifabious,  aa  in- 
dading  aeveral  parties  as  defendants  who  have  no  interest  in  the  suit,  is 
not  good  in  a  suit  by  creditors  against  estate  of  deceased  person  to  set 
aside  frandolent  conveyances,  where  the  bill  alleges  that  the  parties  were 
connected  with  the  frsndulent  transactions.   Snodgross  v.  Andrews,  169. 

4.  Objection  on  Ground  of  Non-joinder  of  Partner,  in  an  action  by  the 

other  members  of  a  firm  for  deceit  practiced  upon  them,  must  be  taken, 
under  the  New  York  code  of  procedure,  by  demurrer  or  answer;  if  not 
pleaded,  it  is  waived,  and  cannot  be  proved  in  diminution  of  damages. 
Zabnehie  v.  SmUh,  551. 

5.  Whbre  Bill  is  Filed  for  Specific  Performanob  of  Contract  for  the 

conveyance  of  lands,  the  court  is  not  warranted  in  making  an  order  re- 
quiring the  defendants  before  the  court  to  defend  for  all  the  defendants 
in  the  cause.    McQueen  v.  Chouteau* 8  Heirs,  178. 

6.  Suit  against  Partt  is  Abated  bt  his  Death,  and  cannot  proceed 

against  him  but  by  bill  of  revivor  brought  by  or  against  his  representa- 
tives.   MUes  Y,  Miles,  262, 

7.  Dbmubrbr  being  to  Whole  Dbolaration,  and^Onb  Count  being  Suf- 

ficient, Judgment  will  be  fob  Plaintiff.  Tinsman  v.  Belviders 
Delaware  R,  R,  Co,,  415. 

8.  Kach  Count  should  Contain  Distinct  and- Complete  Causbof  Action, 

and  objection  to  one  count  is  not  obviated  by  an  averment  in-  another 

count.    Id, 
0.  Amendment  Changing  Cause  of  Action  from  Assumpsit  to  Trover 

MAT  BE  Allowed,  in  the  discretion  of  the  court,  although  such  amend? 

ment  may  prevent  the  defendant  from  availing  himself  of  a  matter  of 

set-off.    Lee*s  Administratrix  v.  Lee,  247. 
IOl  Answer,  if  Responsive  to  Bill,  was  Taken  for  True,  under  the 

chancery  practice  prevailing  before  the  practice  act  went  intaeffect,  if  no 

replication  thereto  was  filed.     McQueen  v.  Chouteau's  Heirs,  178. 
U.  Answer  must  be  Taken  for  True  tv  Absence  of  Evidence,  where  it 

denies  the  statement  in  the  bill,  and  avera  otherwise.  Paid  v.  Carver,  649. 
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15.  Ajrswn  ov  DnBnuHT  to  Bill  Filbd  AOAnnr  Hnt  nr  Bqpbt.  I 
ngpoDti^e  to  matters  contained  in  the  bill,  will  be  oondanve  erideDce  in 
his  favor  until  oyeroome  by  testimonj  of  two  opposing  witneMoiv  or  one 
•ooh  witness  and  corroborating  cireumstsaces.    Miiet  ▼.  MUett  902: 

It.  AVKBMBNT  OF  AoTUAL  Tbhdxb  akd  Patxxnt  ov  Mohxt  Into  ooozt  is 
not  neoessaiy  in  the  oaie  of  an  ezeentory  agreement,  iriiere  the  acts  of 
the  parties  are  to  be  concurrent,  as  where  one  is  to  make  a  deed  and  the 
other  to  pay  the  purchase  money;  an  ofiSer  to  pay  and  demand  of  perfonn- 
anoe  is  sufficient,  if  performsnoe  be  refused,  and  the  m<niey  may  be 
brought  into  court  at  the  triaL    Henry  v.  jRatman,  703. 

14k  Undem  MnsnsiPPi  Plxadivo  Act  or  1860,  the  general  issue  and  an  olltr 
to  pay  by  tender  cannot  be  pleaded  together,  nor  will  proof  of  a  tender, 
be  allowed  under  the  general  issue.    Mclntyrt  v.  KUaUt  163^. 

16.  CouBTS  IN  Ohio  havx  Powxb,  in  Psopxb  Gau,  to  Obdxb  Psbkht- 
TOBT  Nonsuit.    BIUb  t.  OhM  L.  L  A  T,  Co.,  610. 

1&  Motion  vor  Nonsuit  Intolyis  not  only  Adiossion  ot  Truth  of  'Brh 
DIHOB  adduced  by  the  plaintiff,  but  the  existenoe  of  all  the  facts  which 
the  evidence  in  any  degree  tends  to  prove.  It  concedes  to  the  plaintifl 
eTerything  that  the  jury  could  possibly  find  in  his  ftivor,  and  leaves  noth- 
ing but  the  question  whether,  as  matter  of  law,  each  fact  indispenaabls 
to  his  right  of  action  has  been  supported  by  some  evidence.  If  it  has,  do 
matter  how  slight  it  may  have  been,  the  motion  must  be  denied;  because 
it  is  the  right  of  the  party  to  have  the  weight  and  sufficiency  of  his  evi- 
dence passed  upon  by  a  jury.     Id, 

17.  Dnsgbiption  of  Plaintiffs  as  Lately  Partners  is  Surplusaob,  and, 
if  untrue,  is  no  ground  for  nonsuit.  Ntiw  Bruntwiek  Steeunboat  tjmd  Cmud 
Traniportation  Co.  v.  7\er8,  394. 

18.  Exception  to  Rejeotion  of  Conversations  in  Bvidenob  will  not  ri 
Considered  by  the  supreme  Court  when  the  record  does  not  state  what 
the  conversations  were.    Harris  v.  Ty$on,  661. 

19.  Presumption  is  that  when  Error  of  Law  Manifestlt  Apfxars  nr 
Record  it  is  to  the  prejudice  of  the  party  complaining  of  it;  and  unless  the 
record  shows  the  contrary,  the  judgment  will  be  reversed  because  of  the 
error.    Jaciuon  v.  Jackaon^  114. 

20l  Time  in  Which  Defendant's  Counsel  shall  Addrbs  Jurt  mat  be 
Limited  in  Criminal  Case  by  the  court  in  its  discretion,  and  the 
supreme  court  will  not  interfere  unless  this  discretion  has  been  abused. 
8taU  V.  Page,  229. 

8L  Failure  to  Give  Instructions  is  not  Surject  of  Exception  unless 
they  were  requested,  refused,  and  an  exception  taken  to  such  refnsaL 
MooTt  V.  F%tcJd)urg  R.  R.  CorporaUm^  83. 

22.  That  Court  did  not  Give  Instructions  upon  Particular  Point  is 
no  ground  of  exception  to  a  verdict,  unless  the  party  excepting  requested 
the  judge  so  to  instruct.    Moses  v.  Boston  A  Maine  RaUroad^  881. 

28.  Where  Judge  has  Already  Charged  Jury  Substantially  as  B» 
quested,  it  is  not  error  for  him  to  decline  to  repeat  what  he  had  befon 
stated.    HoOnvoh  v.  Utica  A  Schenectady  R.  R,  Co.,  502. 

84«  Though  Instruction  be  Correct  as  General  Principlb  of  Law, 
yet  if  there  be  no  evidence  tending  to  show  that  the  &cts  hypotheticslly 
stated  in  it  exist,  it  should  not  be  given  as  a  rule  of  law  i^lioable  to  the 
Melniyrt  v.  KUne^  163. 
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S5.  BxroaAL  «o  Oivs  Ixmaoman  n  mn  BnM»^  wbare  iSbtf  would  batv 

aooomplithed  nothing,  if  given,  for  the  iMtft;f  Mking  them,  or  where  their 

refonl  does  not  injure  him.    OtmnU  Admnddrator  ▼.  Todd,  231. 
20.  iKsmucTiONB  ON  MzRK  Htpothxroal  Ponrrs  of  Law,  howxwb  Cka^ 

BXCT,  NBXD  not  bb  Oitbn.    New  Brmmriek  SteatnbotU  and  Oanal  TVaiu- 

parttUion  Co.  ▼.  Tiers,  394. 
27.  Bbbob  in  Pebmittino  Qoestionb  to  bb  Pot  to  Jury  is  Cubjed  whbn 

Vbbdiot  is  Sxt  asidb  and  Nbw  Tbial  Gbantkd,  although  it  wm 

agreed  that  the  evidenoe  given  on  a  former  trial  shoald  be  read  to  the 

Jniy,  and  all  exceptions  there  taken  shoald  remain  and  have  the  same 

eflfootasif  taken  at  the  second  triaL    OddFettowt^  HaUr.  ifa«s0r,  676. 
88.  AvTBB  Vbbdiot,  It  is  too  Latb  to  Objtbot  that  Notb  Plbaded  as  Sbt- 

onr  lOB  Cbbtain  Sum  was  introdnced  and  allowed  as  for  a  greater  som. 

Drew  T.  Towle,  300. 
29l  Rboqbd  ov  Fobmbb  Suit  on  Whigb  Action  is  Bbouoht  will  not  bb 

BXAMINBD  on  demnrrer,  where  it  is  not  made  a  part  of  the  petition,  hut 

Is  sfanply  filed  with  it.    HaU  v.  Harrwm,  225. 
SO.  Vbhibb  db  Novo  will  bb  Awabdbd  on  Rbvbbsal,  where  the  plaintiff's 

deolaration  oontains  a  good  cause  of  action.    Railroad  v.  NarUm^  672. 
See  AasuMWiT;  Biobit;  Evidbnob,  17,  18;  Nbootxablb  lHBnwKBBii»  U, 

12;  Bbflbvxn;  Sbt-ofv;  Tbbseasb. 

FLEDGE. 
See  Bonds,  2. 

POOR.LAW& 

1.  BoBDonr  ov  Suppobting  Poob  Bblations  n  not  to  bb  Imfobbd  when  it 
would  he  Ukelj  to  reduce  those  upon  whom  it  is  thrown  to  poverty  and 
want.    OolArooh  v.  StewaartU/oun^,  275. 

%  liAN's  Ijabiutt  to  Suppobt  his  Poob  Relations  Abibis  only  when  he 
can  support  himself,  his  family,  and  the  paupers,  from  his  annual  income. 
Id. 

SL  Abujtt  or  Han  to  Support  his  Poor  Relations  is  to  bb  Judobd  of 
WITH  Bbpbbbncb  to  Ezistino  state  of  things.  The  jury  need  not 
he  satisfied  of  his  ahility  to  support  his  poor  relations  under  all  the  con- 
tingencies which  may  happen,  because  the  ability  of  the  relative  may 
beoome  less,  or  the  wants  of  the  pauper  may  become  greater.    /c2. 

4  Chabob  by  Coubt  that  "  Man  mat  havb  Rbaoued  That  Tdcb  of  Litb, 
AND  bb  in  Such  Ciroumbtancbs,  that  it  might  not  be  unreasonable  to 
require  him,  if  necessary,  to  trench  upon  his  capital "  to  support  his  poor 
relations,  is  erroneous,  as  all  that  he  is  required  to  spend  is  the  surplus 
of  his  annual  income.    Id, 

POSSESSION. 

1.  PoasBBSiON  OF  Pbbsonal  Pbopbbtt  is  Pbbsumptitb  Evidbnob  of  Owner- 
ship, and  if  another  person  desires  to  make  out  a  title,  he  has  the  burden 
of  proof  to  show  how  he  came  by  it,  and  to  explain  why  it  is  not  in  his 
own  custody.    Dkk  v.  Cooper ^  652. 

SL  FonissiON  OF  Itself  is  not  Notice,  Actual  or  Gonstbuotivb,  of  Unb» 
OQBDBD  Instbumbnt  affecting  real  estate^  under  the  Missouri  statute  of 
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ooBTvgpiBMi  ptoHding  that  such  an  inirtnuiMaA  is  aot  Tilid 
between  the  parties  tliersto,  sad  sach  as  Iww  aotnal  notioetlMEisQl,  vntil 
it  is  reooKded.    Btatie  ▼.  Builer,  234. 

5.  Posnsnoii  bt  Mobxoaoor's  Temant  is  not  KofiKS  to  Pobcbasbe  00 

Unxioo&dkd  AfiOuuafXNT  between  the  mortgagor  and  mar<gagea»  post- 
ponlngthe  sale  under  the  mortgage,  even  if  possession  isnofcioe  at  alL   /<i 

See  Stazutb  of  LnaxATuats,  3. 

POWKBS. 
See  MoiooAon,  8,  4. 

PKESCRIPnOW. 
See  Eassmxnts,  1;  Grants,  1;  SsBTrrnraa. 

PROBATE  COURTS. 

1.  NSGEBBABT  iNdDBRT  TO  PSOPSB  EZIOKOISE  OF  JOBISDIOnOV  OF  FbOBAH 

CouBT  is  the  power  to  proceed  by  citation  or  atteohment  against  sn 
administrator  or  ezeoator  for  neglect  to  file  his  aooonnts  aa  required  by 
law.     PhiUpa  v.  8taU  ex  rd.  Hartar^  635. 

2.  In  Pbookedino  bt  Citatiok  to  Ck>MFEL  Asmihibtbatob  to  FiIiB  hb 

AoooiTNT,  a  lapse  of  time  which  is  sufficient  to  bar  an  aetaon  on  tta 
adminiitration  bond  will  be  a  sufficient  defense  to  such  citation  pm- 
ceeding.     Jd. 

3.  Pbobatb  Ck>nBT,  under  Act  of  March  14, 1863,  had  Jurisdiction  not 

only  to  settle  the  accounts  of  executors  and  administrators,  but  also  is 
determine  the  amount  due  to  each  legatee  or  distributee,  and  to  order 
the  payment  thereof.  Such  order  had  so  far  the  force  of  a  judgment  thai 
it  might  be  enforced  by  execution.    McLamghlm  y.  McZiOughlin,  603. 

4.  Upon  Final  Sbttlxmbnt  of  Estate,  Probate  Judge  was  Ekfowsrbd,  by 

act  of  March  14, 1853,  to  determine  every  disputed  question  of  fact  which 
it  might  be  necessary  to  settle  before  making  Uie  necessary  orders,  or  in 
his  discretion  to  cause  the  same  to  be  tried  by  a  jury  or  referred.     Id. 

6.  When  Judge  of  Probate  has  Made  Order  of  Distribution,  Powkba 

OF  Court  are  Exhausted,  and  it  has  no  jurisdiction  to  entertain  an 
original  petition  brought  to  enforce  the  collection  of  the  amount  awarded 
to  the  distributee  as  a  debt  against  the  administrator.  When  the  order 
was  made,  the  distributee  had  his  election  to  either  enforce  it  by  execn- 
tion  or  to  treat  it  as  a  debt  of  record  against  the  administrator,  and  sna 
for  snd  recover  it  in  another  proceeding.  The  probate  oourt  had  no 
power  to  entertain  such  a  proceeding.  Jd. 
$,  Records  of  Probate  Court  upon  All  Matters  Required  to  be  recorded 
and  within  its  jurisdiction,  are  evidence^of  the  matters  to  which  they  relatsi 
Bemick  v.  BuUerfield,  316. 

7.  Amendment  of  Record  of  Probate  Court,  made  by  order  of  the  ooort. 

Is  conclusive  upon  parties  and  privies,  if  notified,  and  cannot  be  inquired 
into  collaterally.    Id, 
See  Ectaxbb  of  Decedents;  Executors  and  Admixibteaxors;  Wxllb. 

PROCESS. 

L  Writ  is  not  Void  for  Kon-complianoe  with  Provision  of  Nxw  Haxi^ 
■hire  State  Constitution  requiring  that  '*  all  writs  issuing  out  of  the 
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otefk'BoflBoe  Inaaj  of  the  oonrtB  of  law  shall  be  in  ^e  name  of  the  state, 
under  the  sesl  of  the  oonrt  whence  they  issae,  and  shall  bear  the  teste  of 
the  chief,  firsts  or  senior  jastioe  of  the  conrt,  and  be  signed  by  the  cleric 
of  laid  court"    Panont  ▼.  SweU^  852. 

X  MofnoK  TO  Quash  Wbit  tor  Want  of  Pbopxr  Twn  is  Addbbbkd  to 
BnoBsnoN  or  Ooubt,  and  if  each  motion  is  made  for  a  cause  which 
might  hare  been  taken  advantage  of  by  plea  in  abatement,  it  must  be 
made  within  the  time  limited  for  making  such  plea,  or  the  party  will  be 
deemed  to  have  waived  the  right  to  make  it.    Id. 

S.  ConsT  HAS  Jurisdiction  to  Amend  Writ  avtxr  Plba  nr  ABATsmnr,  or 
after  a  motion  to  qnash  the  writ  seasonably  made.    Id, 

4k  Writ  mat  bb  Amended  bt  Substitutino  Name  "  Justus  Stabx  "  Inbtbad 
or  "Justus  Craits,'*  though  there  was  a  person  of  each  name  residing  in 
the  same  town,  where  it  is  proved  that  the  misnomer  was  a  mere  clerical 
error  of  the  attorney  who  made  the  writ,  and  that  the  snit  was  intended 
to  be  brought  in  the  name  of  Justus  Stark,  who  had  the  cl«m  declsred 
on,  and  ordered  the  suit  to  be  commenced.     OraJU  v.  Sihes,  62. 

A.  PowBR  or  OouBT  rbspbctino  Amendments  or  Civn.  Progbbs  under 
Massaohubetts  Statute,  B.  S.,  c  100,  sees.  21,  22,  is  very  general 
and  comprehensive;  and  in  the  correction  of  ciroamstantial  errors  and 
mistakes,  seems  to  be  wholly  unrestricted  in  cases  **  where  the  person 
and  case  may  be  rightly  understood  by  the  court."    Id. 

4.  Mistake  in  Surname  or  Partt,  or  Ant  Other  Part  or  his  Name,  is 

fatal  to  validity  of  legal  process,  where  no  power  of  amendment  exists. 
Id. 

7.  OmcER  MAT  Jusnrr  under  Process,  Irregular  but  not  Void,  until 

the  same  is  set  aside;  even  a  party  to  the  snit  may  do  this.  Keniaton  v. 
Litae,2Sn. 

8.  JuBTincATiON  UNDER  PROCESS.— A  sheriff  has  nothing  to  do  with  the  pro- 

priety of  the  process  under  which  he  acts,  provided  the  court  had  juris- 
diction, and  the  process  is  regular  upon  its  face.     Id. 

9l  It  IS  No  Detense  to  Action  roR  Selling  Profertt  Exempt  ntoM  Exe- 
cution that  the  execution  debtor,  at  the  time  of  the  levy  and  sale,  had 
other  property  not  specifically  exempt,  more  than  sufficient  in  value  to  pay 
the  debt,  which  he  concealed  from  the  officer  so  as  to  keep  it  out  of  the 
reach  of  execution.    Megehe  v.  Draper,  246. 

10.  Pbomisob  is  Bound  bt  Parol  Promise  to  Indemnitt  OmcBR  for  selling 
exempt  property  under  execution.    McCartnejf  v.  Bhepard,  260. 
See  Constitutional  Law,  2, 3;  Corporations,  7;  Exbcutionb. 

RAILROADS. 

1.  RAiraoAD  CoMPANT  IB  not  Liable  as  Common  Gabrixr  until  it  aotuallj 

receives  the  goods  for  carriage.    Maybin  v.  South  OaroUna  R.  R.  C^,  763. 

2.  Rule  or  Liabujtt  or  Common  Carriers  and  or  Forwarding  Agents 

is  not  Same.    Id. 

5.  Railroad  Compant,  as  Forwarding  Agent,  is  Liable  roR  Retusino 

TO  Rbceivb  Goods  without  a  good  excnse,  and  for  neglecting  to  take 

reasonable  care  of  them  after  receiving.    Id. 

4  Railroad  Compant  cannot  Limit  their  Liabiutt  as  Common  Carriebs 

y^  PuBUO  Notice  to  EmoT  that  they  will  not  be  responsible  for  loss 
Am.  Dao.  Vol.  LXIY-^ 
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or  inJQij  to  goods  in  tlieir  lumdi  as  cnrion,  «aceept  wmch  tm  bmj  aibi 
tnm  iMgUgmee,  even  if  knowledge  of  the  notioe  can  be  broaght  home  te 
the  owner.    Moset  ▼.  Boston  4b  Moxm  B,  B,,  881. 

A.  OWMXB»  CONSIQKU,  OK  OtHUL  PXBaON  AtJTROBIZBD  TO  BxCKXTK  QOOU, 

BiDro  Pkbuht  at  Tm  of  thxib  Abutal,  and  having  an  opportoni^ 
to  take  them  away:  this  may  be  regarded  as  equivalent  to  a  delivery. 
After  this,  they  must  be  nnderstood  to  remain  in  the  charge  of  the  cook- 
pany  as  baileei  for  hire.    IdL 

•.  Whkrb  Goods  Abbiys  at  Depot  at  ibom  Oxb  to  Thbu  O'clock  or 
Aftxrnoon,  vbom  Two  to  Thbbx  HouBfl  ABB  BaQUXBXD  to  unload  them 
from  the  cars,  the  gates  of  the  depot  are  closed  at  fiva  o'clock,  and  the 
consignee  has  no  reasonable  opportunity  to  see  the  goods  or  take  them 
away  before  they  are  destroyed :  held^  that  the  tnuuit  has  not  terminated, 
and  the  railroad  company,  as  carriers,  are  liable  for  the  value  of  the  goods. 
Id. 

7«  BtfrozreiBiUTT  or  Baxlboad  Compakt  as  CARRnms  nr  TBANBFOBXAxnHr 
or  Wool  ahd  Sitgh  Ck>MMODiTiBS  begins  with  the  receipt  of  the  goodi, 
though  not  put  by  them  at  once  on  the  transit,  and  ceases  only  when  the 
goods  have  reached  their  destination  and  their  control  over  them  as 
Tiers  has  terminated;  the  control  must  continue  until  deliveiy,  or  an 
to  deliver,  or  some  act  which  the  law  can  regard  as  equivalent  to  deliTeiy. 
Id. 

Ik  IThtil  Qooiw  hays  Pabsbd  ottt  or  Custodt  ahd  Cohtbol  or  RAnjMi4P 
CtoMTANT  xxTO  Havds  or  PBOPXB  Pabxibb,  it  is  their  duty  to  pioseife 
the  property,  eren  after  their  responsibilities  as  common  cairiers  hasa 
ceased.    Id. 

•.    BaILBOAD  COKfAKT  SUBD  lOB  EjBCnOV  BT  OOKDITOTOB  Or  PASBBBOai 

that  has  paid  his  fare  has  no  ground  for  exception  to  instruction  that  if  the 
oonductor  removed  the  passenger  in  the  wrongful  exercise  of  the  diseie- 
tion  given  him  by  the  company  the  company  would  be  liable;  and  thai 
the  oonductor  would  have  the  right  to  remove  a  passenger  for  refusal  te 
pay  fare  if  there  was  a  regulation  to  that  effect,  but  if  in  such  case  he  pal 
out  passengers  who  had  paid  their  fare  the  company  would  not  be  liahkw 
Moore  v.  FUchburg  B.  B,  Corp.  83. 

IOl  Bailboad  Gomp akt  woitld  bb  Liablb  roB  Aor  or  Cobditoiob  xh  Ejbo^ 
INO  Passbnobb  who  had  paid  his  fare,  though  the  conductor  was  anthor- 
iaed  to  remove  only  thoee  who  had  not  paid  their  fare.  Pfr  Thomas,  J.  li, 

11«  BzPBBss  CoxPANT  Emoaobd  IK  Tbaxspobtiko  Skall  Paokaobs  has 
Right  to  Bbkbpits  or  Ra.ilboad  as  much  as  the  owners  of  the  pack* 
ages  possess  in  person.    Samyord  ▼.  Caiawisaa  etc  B.  B.  Co.  067. 

12.  BxcLUBiyB  Pbivilbgbs  oanvot  bb  Gbantbd  bt  Bailboad  Compaivt  ft 
Onb  Bipbbbs  Oompant  ovbb  Akothbr.    Id. 

Sea  OoMiiOH  Gabbixbs,  8, 18-17, 19;  GoBPOBAnoira,  17;  BuxmoiT  ]>omai]^ 

4,  6,  8;  HiOHWATB,  2s  Nuisamcb,  3. 

BBALT7. 

U  PDB0HAflBB  or  BbAL  BflRT ATI,  UPON  BbOOXINO  AwABB  OP  ImrALDRT  Off 

KD  Tautt  MAT  SUBBBNBBB  to  the  rightful  owner,  and  he  ia  under 
BO  obligation  to  his  grantor  to  remain  and  litigate,  and  probably  recover 
the  valua  d  improvements  made  by  such  grantor.    Drem  t.  TowUf  80t 
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%  DmniAinp  matBrup  Bqurablb  Trru  nr  HnmLf  as  Dnrara  In  an 
aetlon  to  reoofvw  ponenion  of  land,  vnder  the  Now  York  code  of  1SI8; 
foonded  on  a  legal  title  in  the  plaintifit    Orary  ▼.  CfcodmaHf  fi06L 

See  DsKD6;  Vbndor  Ain>  Vendxb. 

RECEIVERS. 

!•  BacnrxB  wixx  mot  Okdinjjult  be  Appointed  at  Suit  of  Fibst  Mobt- 
OAOSii  as  he  has  his  remedy  at  law  by  ejectment,  whereby  "he  may  get 
into  the  receipts  of  the  rents  and  profits;  but  as  snbseqaent  roort^^agees 
have  no  right  to  the  possession  at  law,  as  against  the  prior  mortgagees, 
th^  are  better  entitled  to  relief,  and  a  receiver  will  generally  be  ap- 
pointed at  their  snit^  if  the  first  mortgagee  refuses  to  exercise  his  legal 
rights.     Cartieyeu  r,  BcUhaway,  478. 

%  AFPoniTifENT  OF  Reokiveb  OK  Appligatiox  of  a  subsequent  mortgagee 
is  without  prejudice  to  the  rights  of  prior  mortgagees  or  incumbrancers, 
and  such  a  receiyer  will  be  directed  to  keep  down  the  interest  upon  the 
prior  incumbrances.    Id, 

H  Baamrm  will  not  bb  Appointed  fob  Mebe  Inadbquaot  m  value  of  the 
mortgaged  premises  and  insolvency  of  the  mortgagor,  but  in  a  case  where 
the  buildings  have  been  burned  dowu,  and  the  property  generally  per- 
oiitted  to  go  to  waste  through  the  fault  of  the  person  in  possession,  or 
where  fraud  or  bad  faith  is  shown  by  misappropriation  of  rents  and  profits, 
a  reoeiver  may  properly  be  appointed.    Id, 

4  Bulb  that  whbbb  Mortoaoed  Pbbhises  abb  Inadequate  Sboubitt  for 

the  mortgage  debt,  and  the  mortgagor  is  insolvent,  a  reoeiver  of  the 

pramiaea  and  of  the  rents  and  profits  will  be  appointed,  as  established  by 

the  New  Tork  decisions,  has  not  been  adopted  by  the  chancery  court  of 

Kew  Jersey.    Id, 

BBOOUPMEMT. 

See  Set-off. 

BEGISTEATION. 
Sea  DlDBy  S»  4;  Mobtoaoss,  3,  4;  PoBSBSBOOKt  2,  8. 

BBMAINDEBS. 
See  Waste. 

RENT. 
8ae  Oa  noiANor,  7;  Labdlobd  and  Tenant;  Rbobitebs,  1-4;  Sbt-off,  8. 

BJBPLEVIN. 

1.  Bbplbvin  dobb  hot  Lib  against  Cbbditob  Who  hab  Dibbctbd  Attach* 
mbnt  of  goods  not  belonging  to  debtor,  either  alone  or  joinUy  with  the 
attaching  officer,  since  the  attached  goods  are  in  the  legal  custody  and 
possesiion  of  the  offioer  only.    Bichardwn  v.  Reed,  77. 

i,  Bbplbvin  can  not  bb  Maintained  against  Pebson  Who  has  No  Po0- 
ion  ob  Contbol  of  goods  to  be  replevied.    Id. 


REVERSIONS. 

I.  RSFSBBIOVBa  HAS  RZOHT  OF  AOTION  WHERE  EbEOTION  CoMPLAIHBD  01  IS 

ImiBDiATB  Cavsb  OF  Injvbt  to  the  possession,  and  without  furiher 


fntafteHMa  hj  Ikt  aofc  oi  man  would  oMamnlj  witii—  to  be  19 
OQS  oa  tbe  d«termiBatioii  of  the  tonancj,  on  tlie  gvomd  thai  Hm  en* 
croaokmant  ob  the  inherttanoe  may  by  lapae  of  time  ripen  into  m  rig|it» 
where  the  rereraiooer  haa  notioe-or  know]adge-<»f  it.  T^ntman  ▼.  Bdm- 
dert  Dtlawart  R,  R,  (7o.,  415. 

1.  Rkvbbsionkb  mat  Mauh^ain  AcnoN  vcxn  Ikjukt  to  Rkvsbsiov,  notwith- 
atanding  tbe  act  oompbuned  of  is  also  an  injury  to  the  tenaict,  for  which 
he  may  ane.    Id, 

%,  TniAVT  AMD  BxvEBSioMXB  MAT  Each  1£aimtain  Agtiok  fok  Samx  Act* 
and  the  defendant  ia  not  thereby  compelled  to  respond  in  dnmagea  twies 
for  the  same  injury,  but  simply  to  compensate  each  of  the  partiea  for  the 
injuriea  they  respectively  snstain  from  the  conseqnenoea  of  hia  tortioos 
act.    Id. 

4i  It  SB  No  AmwxB  to  AcnoK  bt  Bbyebsionsr  that  Caubk  of  Ibjubt 
MAT  PoauBLT  BB  Bbmovbd  or  the  nuisance  abated  before  the  detenuna* 
tion  of  the  tenancy  for  years,     /d. 

S.  Bbvebsionkb  mat  Maintain  Action  for  Merb  Maintbkakgb  of  Sbbo* 
TiOB  Prbjitdicxal  TO  HIS  EiGHTB,  though  DO  actual  damage  has  been 
sustained  by  loss  of  tenants  or  diminution  of  rente.     Id. 

6^  Dbclabation  in  Action  fob  Injury  to  Rkvebsion  must  State  Ibjubt 
OF  Such  Permanent  Nature  as  to  be  necessarily  injurions  to  the  rever- 
sion, or  muat  explicitly  allege  that  it  was  injurious  to  the  reversion.    Id. 

7.  Declaration  in  Action  for  In jurt  to  Reversion  is  Defbctivb,  though 
it  set  out  an  act  that  may  have  been  such  as  naturally  to  prejudice  the 
reversion,  if  the  act  ia  so  stated  as  to  limit  its  operation  exclnaively  to 
the  tenants,  as  where  the  act  is  alleged  to  have  oocaaioned  injury  to 
the  plaintiff's  tenants,  without  an  averment  of  injury  to  the  revenioa. 
Id. 

S.  Averment  that  Act  is  Prbjudijiial  to  Tenant's  Interest,  in  Goum 
FOR  Injitrt  to  Reversion,  does  not  render  count  iliegaL     /d. 

tt.  Averment  thAt  Reversion  is  Injured  is  Essential  Part  of  Count  for 
injury  to  reversion,  and  must  be  sustained  by  proof.    JdL 

See  Landlord  and  Tenant,  8. 

RIPARIAN  RIGHTS. 

L  OwHER  OF  Land  Situated  upon  Stream  has  Riqht  to  Natural  Flow 
of  tbe  stream.  This  right  is  incident  to  the  property  he  haa  in  his  land, 
and  he  cannot  be  deprived  of  such  right  but  by  grants  actual  or  pre- 
sumptive.    TUloUon  V.  Smith,  355. 

S.  Ant  Person  Situated  above  or  below  Owner  of  Land  along  Stream 
who  shall  make  any  change  in  the  natural  flow  of  the  stream  so  aa  to 
materially  damage  the  land  of  such  owner  is  liable  for  the  damagea  oe- 
casioned  thereby.    Id. 

'%,  Owners  of  Land  alono  Stream  have  Right,  however,  to  REAaoxABii 
Use  of  the  water  upon  their  land  while  it  passes  along  the^aame.    Id, 

4.  Whenever  Act  Injures  Another's  Right,  and  would  in  Future  be 
Evidence  in  favor  of  the  wrong-doer,  an  action  may  be  maintained  for 
the  invasion  of  right  without  proof  of  any  specific  injury.     Id. 

fw  Iefbingement  of  Rights  of  Another  cannot  be  Justified  on  the  ground 
tiubt  act  is  a  benefit  to  the  owner,  if  done  against  hia  wiU.    /d. 
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••  fiOPASIAJI  PlMFSnTOB  BA«  VOT  BlOBT  TO  Un   B»iHOW/tM    QVATTITT 

QV  Wiksm  FOB  PiTBTosBS  ov  HIS  BusnrKSB,  but  only  a  right  to  BQch. 
hm  m  he  can  imko  of  the  water  witboat  materially  dimirahing  it  m 
quantity  or  corrupting  it  in  qaality.     Whentley  v.  Ckrimnan^  657. 

7.  RiPASiAN  Pbofbixtor  mat  Conduct  Watmb  to  Ant  Paxt  ov  hi8  Land 

ANi>  Uss  It  so  Ditxbtid,  for  the  same  parpoees  and  to  the  aaafte  ex- 
tent ae  when  flowing  in  its  natural  channel,  and  nay  teuuvei  the  samo 
damaftee  for  any  loss  from  interference  hy  another.     Id, 

8w  Dbstbuction  op  Spring  Depending  fob  ns  Supflt  on  PEBOoLAxioif 
flora  the  Umd  above,  by  use  of  the  land  above  for  mining  aad  other  law* 
fal  purpoees,  will  not  render  the  owner  liaUe  in  damagea  to  the  owner 
of  the  lower  land  whoea  spring  is  destroyed,  nalees  the  ininry  was  occa* 
sioBed  by  malice  or  negligence.     WheeJleg  v.  Bcmgk^  721. 

•l  Impbroeptxhlb  Acxtbetions  to  Baioc  or  Rivek  pbom  WASHnros  prois 
Opposrrz  Bank  Belong  to  Proprietor  of  the  land  to  which  tiiey  be- 
oome  affixed.     Spigener  ▼.  Cocnerj  756. 

m.  CtaAVOS    IN    COCTRSS    OF    BlVEB    PBOM    KnOWN   GaUM^  OR  BT  fitJMA» 

Abbetot,  DOSS  VOT  DxpBiVE  Prc^rietor  or  BiOKT  to  go  to  tlie  oenter 
of  the  old  channel,  if  it  can  be  ascertained.     ItL 

See  Skbtitudbs;  Watrbooubseb. 

SALES. 

L  SxxouTOBT  Contract  of  Sai3  Binds  Pabtixs  to  Psbvobhancr  or  Cam^ 
oubbrnt  Acts,  and  neither  party  can  demand  a  perfonnaaoe  by  the  other 
withoot  allegation  and  proof  of  his  own  readiness  and  ability  to  perform- 
his  part  of  the  agreement.     Orandy  v.  McClee»€,  574. 

%   PUBCHASIB  HAS  No  ACTION  FOR  BbKAGH  OF  EXECUTORY  CONTRACT  OF  S  ALB». 

by  the  terms  of  which  the  purchaser  is  to  send  for  the  goods  and  pay  for 
them  upon  delivery,  and  the  seller  is  to  detirer  them  upon  receiving  pay- 
ment, 'without  showing  that  he,  the  purchaser,  has  paid  or  tendered  tha 
purchase  price,  or  was  ready  and  able  to  do  bo,  or  that  the  seller  haa 
done  something  to  discharge  him  from  that  duty.     Id. 

8.  Denial  of  Ezsoutory  Contract  of  Sale  by  Seller  does  not  Relieyb 

PuBCHASXB  from  the  necessity  of  proving  his  readiness  and  ability  to  pay 
or  tender  the  purchase  price,  though  sooh  conduct  of  the  seller  will* 
relieve  the  purchaser  from  the  obligation  of  actually  paying  or  tendering^ 
the  money.    Id, 

4b  Pboof  OF  Purchaser's  Baadinxss  and  Abilttt  to  Pat  Purchase  Monet 
▲T  Anothbr  Time  and  Place  cannot  avail  the  purchaser  in  hia  aotioA 
for  the  brsaoh  of  an  executory  contract  of  aale,  the  terma  at  which  pr^ 
vide  for  payment  at  the  time  and  place  of  delivery,  even  if  this  £sot  wero 
known  to  the  seller,  and  a  fortiori  if  it  were  not  known  to  him.    Id. 

iw  iv  Ordbr  to  Maintain  Action  for  Price  of  Articub  Manufactubrb 
to  order,  it  is  neoenary  that  they  should  be  manufactured  and  delivered 
aooording  to  agreement,  or  delivery  tendered,  and  that  they  should  bo 
aeoapted  by  the  person  ordering;  but  if  he  has  notice  of  the  completion. 
of  the  articles,  and  makes  no  objection  to  them,  his  acoeptanoe  will  be 
pmamed.    McItUyre  v.  KUnt,  163. 

6^  Oontbact  is  One  of  Sale,  and  not  Hiring  or  Loan,  where  the  purchaser 
at  a  sheriffs  sale  of  a  tailor's  stock  in  trade  left  tbs  goods  with  the  latter 
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to  be  made  up  and  sold  by  him  m  he  pleased,  for  hit  own  profit, 
ing  to  the  purchaser  only  for  the  money  paid  by  him;  and  the  goods  nsj 
be  again  levied  upon  and  sold,  under  execution  against  the  taSor.  Didt 
▼.  Cooper^  662. 

}•  RuLB  OF  Gaybat  Bmttob  Afplqes  to  Evbbt  Sale  of  Chattklb  wlieffe 
the  possession  at  the  time  of  the  sale  is  not  in  the  person  selling,  if  there 
is  no  express  warranty  of  title;  but  where  the  possession  is  in  tha  party 
selling,  and  he  sells  the  chattel  as  his  own,  and  for  a  fair  prioe,  the  law 
implies  a  warranty  of  title.     Long  v.  HieMnghoUom^  118. 

K  Plaintiff  gak  Rxoovbk  or  AonoN  fob  Pbios  of  Chattels  Wabsamtsih 
bat  which  do  not  conform  to  the  warranty,  no  more  than  the  actoal  value 
of  the  chattels  at  the  time  of  the  sale.     TutUe  y.  Brown^  80. 

0.  Whxthxb  Statemxnt  bt  Sbllbb  at  TnoB  of  Salb  that  ''Cow  n  Au. 
Right  **  amounts  to  a  warranty  of  soundness  of  the  cow  is  a  qnestton 
for  the  jury.    Id, 

lOl  C0NVEB8ATIOV  bxtwkbn  Butxb  and  Ssllbb  of  Cow,  aftkb  Salb,  in 
which  the  buyer  said,  **  Ton  said  the  cow  was  all  right,"  to  whioh  tiia 
seller  replied,  "  Well,  she  is  all  right,"  is  admissible  as  evidanoe  of  an 
admission  of  a  warranty  at  the  time  of  the  sale,    /ef . 

11«  Ihtbntion  of  Butbe  not  to  Pat  fob  Goods  at  Tdcb  Aobskd  by  faim 
is  not  sufficient  to  avoid  the  sale.  To  have  that  effect,  it  must  have  been 
his  intention  never  to  pay  for  them;  and  whether  or  not  that  was  his  in- 
tention is  a  question  for  the  jury.    BidauU  v.  Walea^  205. 

IS,  Though  Pabtt  Injubxd  vat  Avoid  Salb  as  against  FBAUDnuEMT  Pub- 
ohasbb,  yet  this  cannot  be  done  when  the  rights  of  third  persons  have 
intenrened.  This  exception,  however,  does  not  embrace  the  genarU 
creditors  of  the  purchaser  seizing  the  property  by  attachment  or  exeoa- 
tian,  or  taking  it  by  assignment  as  security  for  a  pre-eadstiog  debt 

Id. 

See  Gbowimo  Cbofs. 

SERVITUDES. 

Ho  -RlOHT   or   SlHViTUDB    OYBB   OB    THBOUGB    LaND  OF  ADJAOBR  PBO- 

PBonoB  Abibbs  by  reason  of  the  prior  use  of  a  spring  led  by  a  slmsin 
from  such  land  for  the  purposes  of  a  tannery.     Wkeatiey  v.  Bamgk,  72L 

See  Easbubnts. 

SET-OFF. 

L  SUBTBOr-MATTXB  OF  ObIOINAL  SuIT  MAT  BB  USBD  AS  SbT  OFF  ST  PLAHT- 

IFF,  during  its  pendency,  when  he  is  sued  by  IdMidversary;  and  if  it  is-a 
final  judgment,  it  is  a  set-off  as  a  judgment.  Owm*$  AdmktUinUor  v. 
Todd,  231. 

%  VaLUB  of  NoTB  RbOBIVBD  fob  COLLBOnON  AND  CONYBBTBD  IS  SUBJBOf 

OF  Sbt-off,  and  is  not  unliquidated  damages.    Id. 
i.  Bbcx>upmknt  of  Damagbs  fob  Bbbach  OF  Covenant  of  Quiet  Snjot- 

KENT  implied  in  a  lease  is  allowable  in  an  action  for  the  rent  reserved. 

Mayor  etc  qf  New  Torh  v.  MaJtM,  538. 

4.  Ssr-oFF  IS  Admittbd  by  Failubb  to  Bbplt.    (7ttiiiiV.«^imMi*trt0r  ^. 

SrWcf,231. 

See  PuBADZNO  and  Pbaotiob»  ^ 
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8HSRIFFS. 
See  BzicunoNS. 

8HIPPIN0. 
or  OnriBAL  Avxraob  abb  a  pnrpoee,  »  meenty  and  a  reeolt;  a 
dengik  to  avert  a  oommon  danger  by  a  yolimtary  eaerlfioe,  the  iarae  of 
iHiibh  la  tnooeHf al.  Ifimki  y.  Bdmea,  700. 
i,  Daxagx  bt  Afpugatiok  of  Water  ok  Stbam  ui  Eztihouishino  Fibc, 
or  by  tearing  up  part  of  the  yeaeel  in  order  to  get  at  it,  each  fire  not 
being  oaneed  by  fault  of  the  orew,  ie  general  average,  whatever  the  means 
need  to  extingoiah  the  Bn  may  be,  whether  by  fire-enginee  on  land,  or 
by  meena  of  steam,  or  by  aoatUing  the  vessel.    Id, 

%  BVI]>SV0B  THAT  ShIPPBB  HAD  RlOKXTBD  IBOM  UlTDKftWBITBBS  the  amount 

for  which  goods  lost  were  insured  is  not  relevant,  in  an  action  by  the 
shipper  against  the  owners  of  the  vessel  for  general  average,  nor  is  tha 
amonnt  so  received  evidence  of  the  value  of  the  goods.    Td. 
4»  DooiBiXB  OF  Qbnxral  Atbraox  DmouttED.    Id, 

80VEKEIQNTY. 
See  OoKSTiTmoNAL  Law,  1;  Bmivent  Domaht. 

SPECIFIC  PERFORMANCE. 
L  Ooma  of  EQumr  will  Dbobbb  Spboifio  PEBroRMANCB  of  Aobbbicxnt 
FOB  BzoHANOB  OF  IiANDa,  when,  OQ  the  faith  of  such  agreement,  and  in 
pnrsnanoe  thereof,  pUintiff  purchaaed  the  land  which  he  waa  to  convey  in 
eorohange,  if  at  the  time  for  the  exchange  plaintiff  is  ready  and  willing 
to  perform  on  hiis  part,  but  defendant  on  hia  part  fails  to  perform,  in  that 
he  tenders  a  deed  not  signed  by  his  wife,  her  refusal  being  induced  by 
himself  after  she  had  consented  to  the  agreement  to  convey,  and  he  re- 
foaea,  in  lieu  of  her  signature,  to  give  an  indemnity  against  any  future 
daim  for  dower  which  she  may  have  in  such  lands;  and  in  granting  such 
Kalief  the  oourt  may  order  that  the  conveyancea  be  ao  made  between  the 
parties  that  the  plaintiff  will  hold  an  indemnity  in  the  land  which  he 
oooveya  to  defendant,  so  aa  to  secure  him  against  any  future  claim  to  be 
set  up  by  defendant's  wife.     Young  v.  Ptiulf  456. 

S*  COUBT  OF  EqUITT  WILL  NOT  ObDINARILT  DeOBKB  CoMPBN8ATI05  Ul  DaX- 

AOB8  to  a  party  who,  when  he  files  his  bill  for  specific  performance  of  a 
oontract  for  the  conveyance  of  land,  knows  that  the  contract  cannot  be 
specifically  performed  or  decreed,  but  will,  in  such  case,  leave  him  to  his 
action  at  lawjpr  a  breach  of  the  contract.    McQueen  v.  Chouteau's  Hein^ 

17& 

See  PiiBADiira  and  Pbagticb,  5. 

.  STARE  DECISIS. 
0H8  iKTOLvnro  Tftlb  to  Rbal  Estate,  when  Onob  Considebed  and 
Dbgidbd  by  a  court  of  last  resort,  ought  not  afterwards  be  deemed  open 
for  future  investigation,  unless  the  evils  of  the  principle  laid  down  will 
be  more  injuiious  to  the  community  than  can  possibly  result  from  a 
ehaoge.    jBbon  v.  Bawen,  159. 

STATUTE  OF  FRAUDS. 
See  Qbowinq  Cbops. 
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STATUTE  OV  LIMITATIOira. 

1.  Bminiro  of  Miasouiu  Statute  or  Lhotatiohs  is  hot  8o8PKBn>KD  oo»- 

XMO  Abshtos  of  a  penon  who  goes  to  another  state  with  the  intention 
of  retaming,  leaving  his  family  and  property  in  Missonriy  althongfa  he 
remaiiis  in  snoh  other  state  for  several  months  doing  hnsiniMB  than, 
Omrthr.  Bobanh,  203. 

2.  Uimm  CoNBTBUcnoK  Put  upon  New  Hamtshirs  SKaruTE  or  lAKxra- 

TtovB,  where  the  absence  of  party  from  the  state  is  sneh  that  no  peraoaal 
■ervioe  can  be  made  iip(m  him,  the  statate  does  not  ron,  and  the  time  of 
abaenoe  most  be  dedneted  from  time  named  in  atatnte.     Ward  ▼.  OoUt 

ti  PosBEBnoN  OF  Pbopbbtt  bt  Pabtt  AOAnrar  Which  Judqhbr 
HATE  BEEN  Obtaived  Will  not  oaoae  the  statute  of  liraitatioiiB  to 
whSm  party  is  absent  from  state.    I<L 

See  Banes  and  Banxino,  2;  Teusis  and  Tbubtebb,  1. 

STATUTES. 

L  JUDIdAET  OANNOT  InQUIBE  INTO  WlBDOM  OR  PBOPBISnr  OF  TiWUBTiATTV 

Act.  Tafflor  v.  Conummiomera  qf  Newbeme^  600. 
8»  "Rbquibed,*'  in  Statute,  is  Equivalent  to  "Commanded."  Id, 
ti  Pboyibion  of  Act  of  Congress  Admittino  Misbissifpi  into  Union,  that 
"  the  river  Mississippi  and  the  navigable  riven  and  waters  leading  into 
the  same  and  into  the  guK  of  Mexico  shall  be  common  highways  and 
forever  free,  •  •  •  without  any  tax,  doty,  impost,  or  toll  therefor 
imposed  by  this  state,*'  does  not  prohibit  the  state  from  altenng  or  im- 
proving a  river,  by  which  navigation  would  be  improved.  CommUaknen 
qfHomochUto  River  v.  WUhany  128. 

See  Constitutional  Law. 

STBEETIS. 
See  Highways. 

TAXATION. 
See  CoNsnTunoNAL  Law,  0;  Judicial  Sales,  1;  Laniilobd  and  TEVANn 

9,  10. 

TENANTS  IN  COMMON. 

See  Co-TENANOT. 

TENDER. 
See  Pleading  and  PractioEi  18»  14^ 

TORT. 
See  Compromise,  1;  CorporationSv  2»  4. 

TRESPASS. 

Manm  urn  Trespass  to  Trt  Title  mat  be  Sustaivxd  by  the  oottiag  of 
a  fdkn  tree,  the  roots  of  which  still  remain  in  the  ooiL    Spigmttr  v. 

CboiMr,70fiw 

See  Commons,  S* 
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TRUSTS  AKD  TEU8TEE8. 

Ir  BUUI  1BA9  TMSnOAL  (tt  DiKBCT  TftUBT  IS  VOV  BaBBID  BY  LaMB  Of 

Tna  b  rabjeot  to  the  qaalifieatum  that  it  is  barred:  1.  Where  cfronm- 
rtmnM  eadat  oalonlateel  to  raiae  a  presnmptioii  from  lafMe  of  time  of  a 
diKfaazge  or  eztiiigaiafameiit  of  the  trust;  2.  Where  there  is  a  remedy 
by  aotton  at  law  to  which  a  limitation  is  expressly  fixed;  3.  Where  an 
open  denial  or  repndiatkm  of  the  tmst  is  brought  home  to  the  knowledge 
of  the  piirtlea  in  interert,  which  requires  them  to  aot  as  npon  an  asserted 
adTerse  title.    PhiUpt  y.  State  ex  rei.  Barter,  635. 

%  ThBBB  18  WbLL-SBTTLBD  DlSTIKCnON  BBTWBBK  UnOONDITIONAL  DbXD  09 

Tbitht  and  Dbbd  01  TBinir  in  Natukb  or  Mobtqaob.  The  former  is  a 
oooyeyanoe  to  a  trustee  for  the  purpose  of  raising  a  fond  to  pay  debts; 
the  latter  is  a  oonTeyanoa  in  tmst  for  the  purpose  of  securing  a  debt. 
Other  points  of  difference  explained.    H(^lman  ▼•  Maetail,  037. 

X  Tbubtbb  Pubobasino  at  his  Own  Salb  cannot  Dkbiyb  Ant  Bbnbfit 
therefrom,  though  he  has  acted  without  moral  turpitude,  and  the  cestui 
qm  trust  may  still  treat  him  as  trustee,  a  court  of  equity  relieving  him 
to  the  extent  of  allowing  him  a  lien  on  the  property  for  any  advances  of 
a  reaaonable  nature  which  he  may  have  made.    Mttiford  v.  Minch,  472. 

4.  Pabtt  cannot  Unttb  Oppobitb  Chabaotbbs  ov  BmrxB  and  SbiiLbb;  he 
oannot  legally  purchase  for  himself  that  which  his  duty  requires  him  to 
sell  for  another,  nor  purchase  for  another  that  which  he  seUs  as  his  own. 
Remick  v.  Butterjidd,  316. 

&  Tbubtbb  cannot  Sbll  and  But  Samb  Fbopebtt  because  of  the  antago> 
nistic  interest  in  the  two  positions.     THsdaie  v.  Tiadaie,  776. 

••  BBNBnCIABIBS    07   TbVST    MAT   AOQUIBSGB    IN    AND    CONTIBM   SaLB    BT 

Tbubtbb  by  acts  which  will  preclude  them  from  afterwards  calling  the 
sale  into  question;  but  such  acts,  to  amount  in  equity  to  a  confirmation 
oi  the  sale,  must  have  been  done  with  a  full  knowledge  on  their  part  of 
their  legal  and  equitable  rights  which  are  affected  b^  it,  and  of  the 
defects  of  the  title  so  confirmed.    Jiiufford  v.  Minch^  472. 

7.  CONTBTANOB    BT  TBUBTBB    PaSSXS    LbOAL    TiTLB  TO  QbANTBB.      OoU  V. 

8.  Whbbb  Ko  Expbbss  nob  Impubd  Dibbotions  can  bb  Dbbivbd  bbom 
Will  of  donor  as  to  investment  of  trust  funds,  it  is  the  duty  of  the  trus- 
tee to  whom  money  is  conveyed  in  trust  to  invest  it  in  good  and  safe 
■eeniities.    KhnbaU  v.  Redtng,  333. 

t.  Tbubtbb  BEnra  Dibbotbd  to  Usb  his  '*Bb8t  Skill  and  Judombnt**  in 
lavBBTiNO  Tbubt  Funds,  his  powers  and  discretion  are  not  enlarged  by 
the  use  of  the  words  "best  skill  and  judgment.**    Id. 

Vk  IxTEamtEST,  to  bb  Dbbmbd  Satb,  must  havb  Somb  Evidbncb  that  It 
n  so,  to  distinguish  it  from  mere  adventure;  it  must  have  a  valuation, 
yield  an  actual  income,  and  not  be  founded  upon  remote  contingBnciea. 
Baying  stock  in  a  contemplated  railroad  is  not  a  safe  investment,  but  a 
BMre  adventure.    Id, 

IL  Tbubtbb  dobs  not  Tbansobnd  his  Powbb  ob  Abusb  his  Tbubt  by  pay- 
ing over  to  the  eeahU  que  trust  money,  in  good  faith,  when  charged  by  the 
win  of  testator  to  do  so  when  in  his  judgment  it  seems  necessary.    Id. 

IS.  Patmbnt  BT  Tbustkb  in  Fobbion  Attachment  of  Judgment  Bbndbbbd 
AOADnrr  Him  Opbbatbs  to  the  extent  thereof  as  a  voluntary  payment 
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by  tiM  InittM  to  t|M  priiMipAl  dabtar.  Lifeenit  is  aOoirad  upm  «bt 
MBMNUilof  taoh  JndgniMit m  in  othar oMMof  partial  payoMoftiL  Diwr. 
TowU,909. 

IS.  Salb  bt  Taunna  nrov  Gbbdit  mat  bb  Aov  of  Qood  Faith  and  tht 

» 

piopar  ezarolaa  of  diaoretioiit  aooordiiig  to  oummiataDoea.    Hufrnm^  r. 
jradhiS,637. 
Baa  AtfioincBBn  iob  «hb  BBmam  or  CBBonoBa;  Oo-rsvAJior,  4-6$  Ex- 
BOOVOBa  AVD  ADMunaxBATdBS,  6, 6;  Mabmbd  Wombn,  S. 

USAGE. 
8aa  Babks  avd  Bahxdio^  lOl 

USB  AND  OCCUPATION. 
Saa  Jumaonmb  \\  Lahdlobd  avd  Tbmamt,  1;  Vbbdob  abb  Vbitdbbi  4^ 

USURY. 
Saa  PABmnoEtSHXP,  2. 

VENDOR  AND  VENDEE. 

L  Uhdbb  GsirBBAL  OoNTBAor  to  Sbll  Rsal  Pbopbbtt,  tha  Tmdar  wiQ  bt 
raqvlrad  to  oonvay  by  a  daad  oontaining  oovenantB  of  genaral  warranty; 
oorenanta  againat  ▼endor's  own  acta  merely  will  not  be  sofficient.  DwqliX 
▼.  ChaltT^  105. 

8»  OONVBTAKOB  WILL  BB  IWAUDATBD  JJt  PUBCHASBB  MaKBB  MlBBCATBMBHff 

OF  Material  Fact  daring  the  negotiation  for  the  porchaae  of  tba  land, 
and  thna  mialeada  the  seller  and  indnoes  him  to  sell  at  a  lower  price 
than  ha  otherwise  would.    HarrU  y.  Tyaon,  661. 
i.  Wabbabtt.— Ik  Bvbbt  Contbaot  for  Salb  of  Lakd,  uklbsb  Cobtbabt 

LtTENTION    IS    BXPRBSSBD,  THBKB    18    ImPLIBD    UvDBRTAXIBO    On  ths 

part  of  the  vendor,  available  at  law  as  well  as  in  equity  whUa  the  eon- 
tract  remains  executory  to  make  out  a  good  title,  clear  of  all  defeets  and 
incumbrances.    Dmght  v.  Outier,  105. 

4.  Party  Entxrino  Possbssion  of  Premises  under  Aorbembbt  to  Pur- 
chase cannot  be  compelled  to  pay  for  use  and  occupation  if  the  pordiase 
!  is  not  consummated  through  the  fault  of  vendor,  but  recovery  may  be  had 

I  for  the  time  the  party  remained  in  possession  after  all  negotiatioiis  for 

purchase  were  at  an  end.    IcL 

6.  Contract  to  Conybt  to  One  Person  One  of  Four  Pieces  of  Land,  to 
be  selected  by  him,  cannot  be  assigned  to  another  person  so  as  to  entitle 
the  latter  to  make  a  selection.    McQueen  v.  Clumteau*s  Htin^  178. 

6.  Proof  must  be  Clear  that  Falsehood  was  Told  Dibbctlt  or  Indi- 
bbotlt  to  Grantor,  to  Inyaudate  Deed  by  showing  that  misr^re- 
santationa  were  used  to  obtain  it.  It  is  not  to  be  supposed  that  he  was 
influenced  by  a  statement  neither  made  to  himself  nor  communicated  to 
him.    JTiorm  v.  Tymm^  661. 

7«  Mbbb  Inadbquaot  of  Price  n  not  Suffioibnt  to  Set  aside  Deed.  It 
ia  sometimes  regarded  aa  a  suspicious  circumstance  when  coupled  with 
other  strong  evidence  of  frand.    Id, 

iL  Vbndor  Who  Waiybs  his  Rioht  to  Receive  Purchase  Monet  nr  In- 
ITAUJCBNTB,  as  prescribed  by  the  contract,  and  allows  the  whole  toramaiB 
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vnpiid  mtQ  the  krt  Installiiieiit  fiUt  doe,  miut  thfin  tender  a  ooiiYeyuioe 
bcfora  he-oaa  me  the  pnrohaaer  for  the  price.  Bntker  ▼.  Cwradt^  5S5. 
i.  BuBDiir  01  Pboof.— Ih  Aotioh  to  Rsoovkb  Pubohasb  MoMnr  Vy  •  ▼m- 
dor»  under  an  agreement  to  sell  real  estate,  the  vendor  may^y  upon  his 
tender  of  a  deed  without  prodnoing  the  evidenoe  of  his  title,  the  borden 
being  on  the  pnrohaser  toehow  snoh  a  defect  in  the  title  as  jnstifies  him 
in  refosing  to  accept  the  deed.    DipI^JU  V.  OuOer,  lOS, 

VERDICT. 

OuaimTioii  Ahkixxd  vo  Vsboiot  is  in  Natobb  ov  InruMcmoK  to  Stat 
Pboobidznos  at  law,  and  the  Terdict  is  not  vitiated  by  the  uncertainty 
of  the  condition,  which  may  be  reduced  toaoertunty  by  the  court,  either 
with  or  withoui-an  issue.    Htwry  y.  JKaimaii,  703. 

See  JuBT  Ain>  Jubobs;  Plbadino  and  Pbaotiob,  27t  2d 

WAEEANTY. 
See  SalBi  7-40)  Yibdob  and  Vbndbb,  1,  3;  WirmESEDBB,  2. 

WASTBb 

* 

BsMAiNDnMAy  HAS  BsoBT  VO  SxAT  Wastb  on  premises  in  which  he  is  in- 
tstwtod.    JOZes  y.  JTJ^,  302, 

See  Rbobivbbs,  3. 

WATERCOUBSES. 

1.  BBAflON  OF  COMMOOr-JLAW  RULB  THAT  StATB  CAN  Do  NOTHINO  WHICB 

WILL  Gausb  Divbbsion  of  Pubuo  Watbbooubsb,  not  a  navigable 
stream  by  common  law,  or  render  it  less  useful  to  the  owner  of  the  adja- 
cent soil,  should  have  but  little  or  no  force  when  applied  to  the  great 
fresh-water  riven  and  lakes  of  this  country,  which  have  not  inaptly  been 
oharacteriaed  as  *'  inland  seas,"  and  tlie  rights  of  owners  of  the  lands 
bounded  by  such  streams  are  subordinate  to  the  right  of  the  state  to  use 
and  appropriate  them  to  the  public  good  in  promotion  of  navigation;  and 
that  such  rivers,  whether  tide-waters  or  not,  are,  as  to  the  jurisdiction 
and  power  of  the  state,  to  be  considered  as  navigable  rivers,  is  supported 
by  the  sounder  reason,  and  should  be  established  as  the  law  of  the 
land.    ComtniMtonert  qfHomoduUo  Biver  v.  WUherst  126. 

tt  iKDiviDaAL  MAT  HAVB  Pbofxbtt  IN  Stbbams  OF  Watkb  ezdusively  his 
own,  such  as  springs  or  small  watercourses  in  the  interior  of  his  lands, 
and  bounded  by  them  on  both  sides,  and  whilst  it  may  exist  in  reference 
to  public  rivers  as  sgainst  the  interference  of  private  individuals,  it  can- 
not be  admitted  to  prevail  as  to  public  rivers  and  highways  used  for 
navigation  against  the  paramount  jurisdiction  of  the  state.    Id, 

%  DxiiNBD  SnBTBBBANEAN  Flow  OF  Watkb  amounting  to  a  regular  and 
oanstant  stream  cannot  be  diverted  or  destroyed  by  the  owner  of  land 
above  through  which  it  flows,  to  the  injury  of  the  owner  of  the  land  be- 
low, on  which  it  issues  in  the  form  of  a  spring.    WheaUey  v.  Bough,  721 . 

i»  Absifioial  Watbbooitbsb  €k>N6TBUorED  BT  €k>NTBiBDnoNS  OF  Sevxbal 
RjPAPtAw  OwNBBS  is  subject,  in  abeence  of  a  special  contract,  to  sub- 
the  same  rules  as  gOvem  the  use  of  a  natural  one.    Each  pro- 
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prietor  of  a  lot  ia  entitled  to  the  beaflfil  ol  the  fiOl  of  tte 
his  own  land,  bat  cannot  abridge  the  oune  ri^t  — '*»*^^  i 
the  neighboring  proprietora  on  either  side  of  him.    Towuem 
«U,506. 
lb  AxfWMatM  Enjotiudit  io&  Twrninrr  Tbass,  ov  Warboocbbb,  hj  ons 

to  the  pnJQdioe  ol  aaothery  will  establish  a  xij^t;  bat 
by  one  proprietor  will  not  enlaige  the  rig^t  of  a 

/dL 

See  BooxAABiBs,  Ij  Bipabiav  Biobib;  Skbvitijdbs. 

WAYS 

I.  Omjunm  or  Dno  ov  WAUMkarr  mat  batb  Wat  of  Ni 

Laitd  QKaiiTKDi    Brigham  y.  ^fm<A»  76w 
%  BiOBT  OF  Wat  n  HOT  iHonunrr  TO  OBAMTyUilesB  there  bean  aotnal] 

rify,  and  not  a  mere  inoonvenienos.    Screnoi  t.  Orqyofie,  747. 
tb  UVBT  OF  OwKEBSHiF  BziiKoniBHn  Sabbuiit  OF  Wat.    JdL 

WHABFAGE. 
See  OoTKiAim,  1. 

WILLS^ 

L  BftWUTlUM  OF  SlOOHl)  WlU.  THAT  18  AlTE&WABDB  DuiVOTBD  BT  Tm- 

TATOB  osnnot  aflfoot  validity  of  will  previoosly  executed,  thoagh  the 
•eoood  contained  a  danse  of  revocation  of  the  former  will,  especuJly 
where  the  motive  for  making  the  second  will  was  because  the  testator 
thought  the  first  was  lost,  and,  upon  finding  the  first,  destroys  the  seeood, 
declaring  lus  preference  for  the  first  and  directing  its  preeervatioB. 
Monk  ▼.  Monk,  508.  j 

&  WiLLB    A&B    AmBULATOBT,  AND  HATB  No    OPXBATIOJr   ITlfnii  DbATH  Of 

TncATOB.    Id, 

i.  CoDUJiL  Rkfublishxb  Will  bo  as  to  Pass  to  Risiduabt  DBvmn  L^mw 
PuBCHASXD  BT  TESTATOR  between  the  times  of  making  the  will  and  the 
codicil,  although  purchased  with  the  proceeds  of  the  sale  of  a  plantation 
which  was  otherwise  disposed  of  by  the  wilL     DrayUm  v.  i?ose,  731. 

4b  DnrcBBAVOB  of  Abbakoebobitts  of  Will  ib  to  bb  JxrnnwiMD  only  where 
the  testator's  schemes  prove  impracticable,  and  the  interests  of  all  his 
legatees  require  a  departure  from  the  prescriptions  of  the  will     Id, 

A.  Lakd  Dibectbd  bt  Tbstatob  to  be  Sold  upon  Happening  of  Cebtaiv 
BvEHT,  the  proceeds  to  be  divided  among  bis  children  and  their  heirs, 
becomes  personal  estate  upon  the  happening  of  that  event;  the 
of  the  proceeds  is  then  to  take  place,  and  must  be  among  those  of 
dhildren  who  were  then  living,  and  the  heirs  of  those  who  were  then 
dead.    Brothen  v.  Cartwrighl^  668. 

C  Word  "Hbibs,''  in  Bequest  of  Pebsonaitt,  Means  those  who  are  enti- 
tled to  take  under  the  statute  of  distributiona.    Id, 

7*  Land  Di&egted  bt  Will  to  be  Sold  Immediatelt,  and  Pbooebds  to  bi 
TBBN  Divided,  is  personal  estate  from  the  testator's  decease.    Id. 

C  CoNBTBUonoN  OF  CLAUSE  OF  WiLL. — Under  a  danse  of  a  will  deviaiai 
twenty-five  acres  of  a  tract  of  land,  and  directing  that  "all  the  remain- 
dar  of  said  woodland  (that  ia,  one  half  of  it)"  be  aoU  and  the  pvooaeda 
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divided  amoog  terttttor's  hmm,  **aad  the  baUuoe**  to  the  teetmtor^ 
^(nuiddAiighter,  the  exeouton  ahoiild  aell  one  half  of  the  ramainder  of 
the  land,  after  setting  apart  the  twenty>fiye  acres  first  devised,  and 
dlTide  the  proceeds  among  those  who  are  entitled  at  the  time  of  his 
death  to  claim  from  the  testator  under  the  statute  of  distributions.  Id, 
••  "Will  Admittbd  to  Pbobatb  in  Common  Fobm  mat  bb  Sxt  abide  upon 
petition  filed  and"  sufficient  l^gal  grounds  shown,  without  an  issue  being 
awarded  of  devisami  vel  non  to  be  tried  by  a  jury.     Wcdl  ▼.  Wall^  147. 

10.  Whbthbb  Instkumsnt  is  Dxbd  or  Will  depends  mainly  upon  the  inten- 

tion of  the  maker;  whether  he  intended  it  to  vest  title  before  his  death 
or  after  death.    Id, 

11.  To  Sustain  Validitt  of  Will  Attacked  on  Ground  of  Insanitt  of  the 

testator,  it  is  generally  sufficient  to  show  that  he  was  of  sane  mind  at  the 
time  of  its  execution.     Tayhr  y.  WUbum,  186. 

12:  Whirs  Will  is  Impsachkd  on  Ground  of  Undui  Influence,  exercised 
oyer  the  weak  intellect  of  the  testator,  the  inquiry  is  not  merely  whether 
the  testator  was  under  restraint  at  the  time  of  the  execution  of  the  will, 
but  whether  an  influence  had  been  acquired,  and  did  operate  in  the  dis- 
position of  his  property  by  the  testator.    Id. 

IS.  BuRDKN  OF  Proof  is  upon  Partt  Sbbkino  to  Imfkach  Will,  where  he 
does  not  deny  its  execution,  but  sets  up  such  weakness  and  infirmity  of 
intellect,  caused  by  age  and  sickness,  as  rendered  the  testator  not  of  a 
sound  and  disposing  mind,  and  such  an  influence  exercised  oyer  him  as 
yitiated  his  wilL    Id, 

14.  Declarations  of  Executors  are  Competent  EyiDENCs  against  Will, 
whether  the  declarations  be  made  prioi  or  subsequent  to  the  execution  of 
the  will,  where  the  executors  are  also  deyisees  and  l^atees,  and  pro- 
pound the  will  for  probate.     Peeples  y.  Stevens,  750. 

8m  Deeds,  1;  Dower,  1,  2;  Estates  of  Decedents;  Evidence,  7-10; 
Executors  and  Administrators;  Married  Women,  1,  2;  Trusts  and 
Trustees,  8. 

WITNESSES. 

1.  Defendant  is  Comfetent  Witness  in  his  Own  Behalf,  under  section 
310,  Ohio  code,  in  a  proceeding  by  a  raibroad  company  to  appropriate  hia 
land  to  the  use  of  the  company.  Atlantic  ds  Qrtal  Western  RaUaroad  Co, 
y.  Casnpbell,  007. 

8»  Warrantor  of  Title  to  Lands,  having  Directt  Interest  in  a  suit  affect- 
ing the  title  which  he  has  warranted,  is  not  a  competent  witness  for  the 
warrantee,  or  one  deriving  title  through  him.    McKdway  v.  Armour,  445. 

t.  Devise  of  Propertt  is  Presumed  to  have  been  Accepted;  but  proof 
that  the  devlMe  refused  or  disclaimed,  though  informally,  shows  that  the 
estote  never  vested  in  him,  and  prevento  the  devise  from  giving  him  so 
interest  which  should  disqualify  him  from  testifying  in  support  of  the 
wilL    BurrUt  v.  SiOJifmaa,  532. 

4>  Deposition  of  Witness,  Who  at  Time  of  Examination  was  Indiffebt 
BNT,  MAT  BE  Read,  if  he  afterward  by  accident  become  interested,  so 
as  to  be  incompetent  as  a  witness;  but  if  he  was  a  neoesssry,  though  not 
an  actual,  party  at  the  time  of  taking  the  deposition,  and  is  afterward, 
because  of  his  interest,  made  a  party,  his  deposition  cannot  be  read, 
Mviford  y.  Minch,  472. 
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Ik  Wmrmm  CAxnuat  Giri  Hn  Opihzoh  as  to  Amodbt  or  Damaqv  vUob  • 
Umd*holder  wiU  snstein  by  ranon  of  a  imilroftd  pudng  over  liii  laiid,  ii 
an  aotioo  by  a  nibvad  oompany  to  condemn  and  approprista  this  aMHi 
AUmtie  4  OretU  Wutem  M,  S.  Co,  v.  CbmpMZ,  007. 

•.  8UBOOSTBAOTOB8  ABB  GOMFITSfT  WlTNBBBI  TO  PBOTB   PVBOHAfli  AJI9 

Bbijtbbt  ov  LuiCBKB  TO  BB  UiBD  OB  BuiLDiNO,  IB  B  ptooeedipg  by 
•eirv/aciaf  on  a  olaUn  for  tbe  Inmbor  fornished  the  raboontnotenior  tba 
ataotlon  ol  the  boilding.    Odd  Fdtowtf  HaU  r  Uaatar,  070. 

8oa  COMPBOMUB.  & 
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